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PRETFACE.

This Edition of The Civil (de of Lower Canada has been
undertaken with the view «f supplying a want fclt by the
Profession, and cf rendering a general knowledge cf our Laws
more caxily aceessible to the public at large.

A few remarks are needed to complete the usefulness cf the
different parts of this publication, and, after these, it will not
be out of place to give a short statistical account of the forma-
tion and labours of the Codidcation Commission.

THE AUTHORITIES.

It is important that the members of the legal profe-sion
should knsty in what manner, and to wliat extent, the
authoritied given at the fuot of each article may he of serviee
to them. First, it must-be remarked that they are merely
notes of the passages cousnlted in preparing cach article.
They were furnished, in compliance with the law, to cnable the
Judges, and the law officers of the Government, tv see upon what
authority the artftles were hased, and were never intended for
permancnt publjcation-as part of the Code. It was therefore
not de&idd advTzable tv ificur the labor and delay which would
have been involved in verifying and correcting them. In
their present condensed form, they have been reprinted with
great care from the First Edition of the Reports, which, in
this particular, is far moro correct than the Second. In the
latter edition the text alone had been revised, while the
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authorities, had undergone no revision. The type, according
to the contract with the printers, had been kept standing,
some portions of it for years, and had, therefore, heen subject
to the dangers, of meddling and of accident, which oecur in
course of time, even in the most regularly conducted printing
houses, including, in this instance, a removal of the matter
from Quebec to Ottawa. For this reason, the present cdition
will be found free from many errors contained in the French
pocket edition, in which the authorities are taken from the
Second Edition of tho Reports.

It must not be supposed that all these authorities are in
support of the text; some are directly opposed to the articles
above them. As already stated, they are the authorities con-
sulted by the Commissioners, and nothing more. In this edition,
moreover, authorities given in the Reports under articles of old
law, havo been in many instances transferred to the correspond-
ing articles of new law, (contained between brackets), whenever
it was considered that they might be of use, by saving the
trouble of a reference to the reports themselves.

It will be well also to notice that many authorities, from
statutes for instance, although law at the date of the reports
containing them, were no longer so when the Code came into
force; and that others are no longer applicable Ly rcason of
the articles having been modii’ed or changed by the Legisluture.
Their application may however be traced by referring to the
article as it is drafted in the Reports.

Tur Sy~Norsis

is a revised edition of the one already published Ly the
writer, and which constitutes the main portien of the Précis
published in the I'rench edition already alluded to.

.- .
THE REFFRENCES TO‘I‘HE REPORTS

at the foot of cach article, apply to the Sccond Edition of
these Lieports, which was published in three numbers or
volumes.  The Roman numerals indicate the volume, and the
figures are those of the page in which the article will be found.
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TrHE (oNCORDANCE

was prepared with much precaution in the first instance, and
has since heen earefully revised.  Itis intended to complete the
connection between our Code en the one hand, aud the Code
Napoleon with its numerous commentators on the other, by
cnabling readers of the latter to refer with facility to the
former. The converse refercnces from our Code to the Cude
Napoleon, will be found at the foot of the different articles.

THE Sr1ciaL REFURENCES.

These are by no means intended to restrict the reading of the
Code to the articles enumerated, or to enalle any class of
persons to dispense with a knowledge of the other pertions of
the work. TItis assumed that, cven ouiside of Lower Canada,
every literate man in the Dominion vught to avail himself of
the means afforded him by our Quebee Code, to chtain a gencral
knowledge of the laws of the oldest of the Confederate Pro-
vinces. These references should therefore be understood Lo
be merely for the practical convenienee of persons whomay have
to refer more frequently to the articles enumerated, than to the
other parts of the Code.

Tuk INDEX

is based upen the Official Index just published by the Com-
mission, and has had the further benetit of a few corrections
and additions, after a vory careful revision.

Tie Copir1caTioN CoMMISSION.

Tho first step towards the Codification of our Laws was
the introduction, by the llenorable (icerge Etienne Cartier,
Attorney-General for Lewer Capada, of a measare for that
purpose, which became law on the 10th Jume, 1857. (Sec
p. xxxm.) This statute, however, for upwards of eighteen
months, was not acted upon.

On the 4th February 1859. the ILouorable Réné Edouard Cavon,
one of ihe Judges of the Court of Queen’s D:nely, at {hebee,
the Honorable Charles Dewey Day, one of the Judges of the
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Superior Court, at Montreal, and the Ilonorahle Augustin
Norbert Morin, one of the Judges of the same Court, at Quebee,
wero appointed Commissioners.

On the 10th of the same month, Joseph Ubalde Baudry, Esq.,
an advocate of twenty-one ycars’ standing, then Clerk «f the
Court of Appeals, and Thomas Kennedy Namsay, Esq., an ad-
vocate of over six ycars® standing at the Montreal Bar, were
appointod Secretaries to the Commission.

On the 19th November, 1862, the present writer, who was
then an advocate of over twelve years’ standing, and practising
in Montreal, was appointed to replace Mr. Iamsay, whoso
connection with the Commission had ceased a short time
previously, in consequence of a quarrel between him and the
Ministry of the day, which bad uriginated in political causes.

On the 7th August, 1865, Mr. Baudry was appointed to the
Commissionership rendered vacant by the lamented death of
tho Ilonorable A. N. Morin; and Mr. Baudry’s place as
Secretary was filled by the appointment of the IIonorable
Louis Siméon Morin, formerly Solicitor-Gencral for Lower
Canada, and then an advocate of over twelve years’ standing at
Montreal.

Some time elapsed before the Commission was fairly
organized, and a few months were taken up in making pre-
liminary preparations for the work ; such as the climination of
whatever customary or statutory provisions of law had ceased
to be in foree,—the analysis of the Jjurisprudence of our courts
as cstablished by reported decisivns,—and the procuring, in
addition to the library at the disposal of the Commissioners,
of many works needed for their labors.

The Commisioners presented in all eight Reports on the Civil
Code.

The 1st Report, dated 12th October, 1861, contained the draft
of tie title Of Obliyations, which, because of its importance, as
being the basis of the greater portion of the whole Code, it had
been decided to commence with. For the same reason, this
title was, even more than any of tho others, the subject of
long and careful examination and discussion,
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The 2nd Report, 28th May, 1862, contained the whole of the
First Dool-,

The 3rd Report, 24th Descmber, 1862, eontained the whole of
the Second Book, and the title Of Preseription.

Tho 4th Report, 25th February, 1563, ]-resented the titles
Of Sale, Of Exchange, and Of Leuse and Iire.

The 5th Report, 10th Junuary, 1864, was compesed cf the
lengthy and comprehensive titles OF Successions, Of Girts inter
vivos and by Wi, and OF Morriage Coconants.

The Gth Report, 8th July 1504, comprised the titles (47 Mn-
date, Of Loan, Of Deposit, Of Purtacrship, OF Lije-Lien, Of
Transaction, Of Gaming Contracts ond Bots, OF Suretyship, (7/
Pledye, QF Privileges and ITypothers, Of Registration, and Of
Imprisonment.

The Tth Report, 25th Nevewmber, 1564, preseuted the remain-
ing titles of the Code, namely, the whole of the /wurth Dook.
It was accompanied by a Supplementary Report, mentioning
many corrections and changzes, which, after o general revision
of all the previous reports, wero decmed necessary to be made.

On the 31st January, 1865, the Dill respecting the Civil Code
of Lower Canada (wee p. XXXVHL) was introduced, and the
Reports of the Commissioners, reprinted in a sezond cdition,
were laid before Parliament. On the 3rd Febraary following,
this Bill, together with the Reports, was referred to a Select
Committee, composed of the following members @ Ilon, Mr,
Atty. Gen. Cartier, Hon. Mr. Alleyn, Hon. Mr. Rese, Ion. Mr.
Dorion, 1lon. Mr. Cauchon, Ilon. M. HLuntington, ITon. Mr. Sol.
Gen. Langevin, ITon. Mr. Abbott, ITon. JMr. Laframboise, Ilon.
My. Evanturel, and Messrs. Dunkin, Avchambault, Webb,
Geoffrion, Dufresne(Montealm), Denis, Irvine, Joly, Taschereau,
1larwood, and De Niverville.

All these gentlemen were advocates, with the exception of
AMessrs. Geoffrion, Dufresne, and Archambault, who belonged to
the notarial profession.

With the exception of a very few changes and additions
made in that part of the text which represented our actual
law, the Committee considered and discussed that portion ouly
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of the Reports which contained th- Amendments suggested by
the Comumissioners,

On the 13th of Marely, 1865, the Committee reported. On the
1:t Reptember following, the Bill passed the Lower House; on
the 6th, it passed the Legislative Council; and on the 8th, it
hecame law.

On the 23rd May, 1866, the Commissioners, after having em-
bodied in the text the amendments adopted by the legislature,
and made such changes as were necessary to render the other
portions ¢f the Code consistent with these changes, and after
having revised and corrected the work throughout, made their
final Report, and presented the Civil Code of Lower Canada in
the form in which it now is.

On the 26th of the same month, the Governor’s proclamation
issued, fixing the 1st of \ugust, 1866, as the day on which
the Civil Code should come into force.

According to the manner adopted by the Commissioners for
performing their work, different portions of the Code were
drafted by cach of them. Copies of the draft thus prepared by
one were furnished to the others, and, after being cxamined by
them individually, it was brought before formal meetings of the
Commissioners, at which the Seerctarics were also present. At
these mectings, cach article was separately considered and dis-
cussed, and was either adopted, rejected, or modified, according
to the conclusions arrived at.  This mode of dividing the work,
although perhaps unavoidable, has caused a want of uniformity
in the style of the Code; an imperfection which it shares,
however, in coiamon with the Code Napolcon. Thus, a portion
of the work was originally prepared in English, and, of the
portion prepared in Freneh, the titles Of (ifts inter vivos and
by Will, and Of Preseription, were drafted by one hand, the
titles Of Privileges and llypothces, and Of Registration, by a
sccond, while another hand, again, drafted the remainder.

Although both textz are equally law, it may be inter-
csting, ant in some instances, perhaps, useful to know, for
purpcses of interpretation, which was at first the original and
wuich the (rauvslation. It may, therefore, be mentioned that the



IREFACT. ix

Third Doolk, with tho exception of the titles OF Succevwsions, o
Gifts dinter vivos and Ly Wil, Of Murriuge Covenants, Of
Suretyship, Of Privileges und ITypothees, l,)_/"]"q,rfslx':':;'fm, an;l
Of DPreseription, and the whole of the Fourth Bonl, were
drafted in Inglish.

The translations were made by one or other of tho Sceretaries,
according to the Ianznage into which the draft had to be con-
verted. They were carcfully examined by the Commissicner
who had prepared the original, and were afterwards read
artizle by articlo at the mectings «f the Commissioners, and
The
conversicn into English, f those titles, espevially, which are
derived from the 1d Treueh law, was nct unattended with
difiicultics, and to ¢cvercome theso the terms of the Scotch law
were in many instances made nse f,

The law of 1357 provided that the Reports of the Com-
missioners, as they appeared from time to thine, shonld be sub-
mitted to cach of the Judges of Lower Canada for his remarks
and saggestions,  Mr, Justice Winter, of Gaspe, with the con-
currenco of Mr. Justice Thompson, of New Cuvlicle, furnished
obenrvations upon the first two Leports.  With this exzeption,
this provisicn of the statute was net cowplied with.  Mr.
Justive Meredith, however, now Chicf-Justice cf the Superior
Court, by means cf nctes oceasicnally banded im, and of
frequent personal interviews with the Commissioners, manifested

subjected to such alterations as were deemed nceessary

an intercst in the wark throvghout.
Teyond what bas just been mentioned, the only observations,
ivners, (o far

of any ccnsequence, on the work the Commi
as the wriler knows), were,—a carefully writien pawphlet by
Thomuas Ritehie, Tiry., containing chservatiens upon the title
()f Obligetions,—a newspaper artirle written by Mr. Hervienx,
Registrar for the County of Terrchonne, centaining remarks
on some ¢f tho provisicns of tue title (¥ Jlvyistration,—four
articles in the Ilerue Canadienne vver the signature of I, L.
Do Dellefenille, Esg., discussing the pnovisions of the Draft
respecting Marriage and Civil Death, from a rcligions point of
view, and,—a series of artieles written in tho Journal de Quebee,
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hy C. F. 8. Langelier, L. L. D., professor of Roman Law at
Laval University, forming a commentary upon the First Book
of the Draft, as published by the Commissioners.

The same Commissioners have sinee preparcd the Code of
Civil Procedure of Lower (uneida. This Code, too, has been
enacted by Parliament, and the proclamation bringing it into
force is daily expected to issuc. The Commission is virtually
a*ancnd, and the Country has reason to congratulate itself that,
notwithstanding the difficultics and uncertainties attending so
long and arduous a ta:k. the undertaking has at length been
crowned with snecess,  The English speaking residents of
Lower Canada may now cnjoy the satisfaction of at last
possessing in their own language the laws by which they are
governed, and the Province of Quebee will bring with herinto
the Confederation a system of laws of which she may be justly
prond ; a system mainly founded on the steadfast, time-
honored and cquitable principles of the Civil Law, and which
not only merits admiration and respeet, but presents a worthy
model for legislation elsewhere.

MONTREAL, 20th June, 1867, T. McC.
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SYNOPSIS

UF THR

CHANGES IN THE LAW

EFFECTED BY

THE CIVIL CODE OF LOWER CANADA.

I.

The completion of the Civil
Code ¢f Lower Cunada is an
event which forms an cpoch in
our history, and is suggestive
of many considerations.

In the retrospect, it hrings to
mind the long and arduous
labor, the study, rescarch and
learning bestowed upon the
work, by the eminent legists
entrusted with its elaboration;
it announces the successful
attainment of a result, aimed at
by the enlightened patriotism,
and achieved by the ability and
persevering energy of a states-
man whose name must cver re-
main connected with the Code;
and it presents to us our civil
laws rescued from antiquity
and chans, and embodied in a
form which renders them ac-
cessible and intelligible to all
clar & of the people whose
riguws and property they con-
trol.

Prospectively, the Civil Code
promises uniformity of juris-

prudence, which contributes ta
diminish litigation and add to
the stability and security of our
civil rights. It ofiers great
additional means of legal cdu-
cation, from which may bo
expeceted a higher standard of
professional excellence. It will
ensure among tho individual
members of society 2 more in-
timato acquaintance with their
reciprocal rights and obliga-
tions, tending to increase and
facilitate business relations,and
to promote tho material wel-
fare of tho community. More-
over, as a conservatory barrier
against the continual inroads of
fragmentary leg om, it i
an carnest of stability in the
law itself.

In view of a union of thn
British American provinees, the
codification of our laws is per-
haps better ecalenlated than
any other available means te
secure to Lower Canada an
advantage which the proposed
plan cf eonfederation appears
to have already contemplated,
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that of heinyg the standard of
assimilation and unity, and «f
entoring  into new  political
ions without undergoing
i.turhing alterations in her
laws cr institations.

Suell are the main foatures
presented by tho Civil Cede,
regumded as an emhodiment cf
{inz laws; but it has yet
ot advantazes as a work cf
leyislation, inasmuch as it in-
treduces numerous aud import-
ant amendments, intended for
the most part to improve our
law as a system, and to adapt
it more perfestly to our preseat
stato of socicty.

It is cvidently cf great im-
portance, that when the Code
comes into foree, these changes
in the law should be known
beforchand, ot least to the pro-
fession, if not to the community
at large. They are distinguish-
cd in the Cede by their inser-
tion between brackets. Dut, as
the former law corresponding
with them, as exhibited in the
Draft, has disappeared, a pre-
vious knowledge of it is neces-
sary in order to understand
clearly tho difference betwcen
the old and new rules ; and, as
the chscrvations mado by the
Commissioners, in reporting
upon these amendments, no
longer accompany the text, a
liko difficulty exists in ascer-
taining the rcasons which sug-
gested each particular amend-
ment.

To ohviate these difficulties,
and to furnish a prompt and an
casy mecthod cof becoming ac-
guainted with the new legisla-
tion cf tho Codo, the following
synopsis has been written.

SYNOPSIS,

Great eare has heen taken to
presentassuceinetly andeloarly
as possible all tue changes in-
troduced by tho Cede, classify-
ing them according to their
charaeter and mctives, and
referring in cvery caso to the
number of the article contain-
ing tho amendment.

OFf theso changes gencrally,
| it ay ho remarked at theout-
"cct that they aro nct of a sub-
versive character, or likely to
distarh existing relations, cr to
clash with prevailing notions.
They are ¢n the contrary cf a
naturo to harmonize with ihe
ideas cf the presentday, andto-
adapt our ancicnt laws to the
changes which since their date
society itself has undergone.

It is one ¢f the characteris-
ties ¢f the cldenlezislaticnthat
it appears to avs hadin view
Things before DPerscns. The
consecvative spirit ¢f the law
secms to have elung to immove-
ables as the safest basis of
sceial stability, and its policy
tended to restrictratherthanto
encourage the conveyancoe of
real estate. Ilenco the numer-
ous distinetions cf preperty and
the different rules «f low fo
which Persons were sthjcct in
respeet ¢f each kind ct 'Thi
Tlcnee too, tho ¢ld rule « 2%
tionibus non nudiy pactis doni-
nie rerwm transferuntur,” and
similar maxims. Ifencoalsotls
facilities afforded for gotting
back alienated property by
means of retraits, rémcrés, and
restitutions.

On the cther hand, in modern

society the frequency and mul-
ltip]icity «f transactions have
becowe so great that real pro-

g
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perty now changes hands as

rapidly as mcveables did for- !

merly., Azreements and pro-

mises are practically dealtwith | ver
as repicsenting the objeets to 1
The ten- | s

which they relate.

m

to remarry, eould nrt settle by
g'ft, vpen the wife he wes
about to take, any 1uere than a
v limited port'en cf Liis pro-
; e might, lLiowever,
et to a comparatively

deney of the awe is to make islig'ht restriction, give away

Things svhservient ty Persons,
and t. bring immoveables as
well as all cther things under
completo subjection to tho will
cf man, without any other
restriction than a2 duc regard
for the rights and interests of
others.

In order toadapt the oldlaw
to the new state cf society the

Codo has introduced a number
of

of new provisions. Some
these are intended to facilitate
the free excrciso of man’s
dotninion over property. Some,
by rendering ccntracts and
other expressicns ¢f man’s will
de!l nitive and reliable, are cal-
culated to furnish clements of
stability, for which formerly
the nature ¢f immoveablo pro-
perty was rclied upon. Others
tend to protect the rights of
third parties; while some again
aro mercly intended to remedy
de_ciencies or defects in pre-
vious laws.

II.

Taking these different cate-
gorics in the order in which
they have just been mentioned,
the changes to be £rst noticed
are thoso which relate to the
FRLE DISPCSAL OF PROPERTY.

These may be enumerated as
follows :

Under the Edit des sccondes
noces, in furce here, a widower,

his property to a stranger, cr
will it away entirely, wiihort
any restrietion whatever, even
to his scrond wife, This ano-
maly is removed fer thoe fotrre
by article 561, which abelisles
tho pruvisions of the Ldict, and
has tho further advantage of
favoring marriage.

Ilithert gifis made in favor
of an ascendunt, who had been
tutor or curater to the denr,
were null if the aseendant hil
remarried, or they hecawe so
if he afterwards marricd befcre
the death of the donor. This
double restriction, upon the
disposal cf property and upen
second marriages, is removed
by article 27,7,

Gifts could not legally be
made in favor of persons with
whom tho donor had lived in
concubinage, norin faver« f the
donor’s incestuous or adulterine
children ; andillegitimato chil-
dren, not incestuous or adulter-
ine, could only rcecive fiom
their parents tu a very limited
cxtent. These restrictious are
in a great measure rewoved by
article 76%, which places ille-
gitimate children, not incestu-
ous or adulterine, upon tho
same footing, us regards gifts,
as other persons, and allows
concubinaries to make gifts in
favor of cach other when they
are contracting marriage; a
provision which certainly ap-

having children and intending \ pears 1o be more consistent
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with morality than the former
rale,

Gifts made in favor of the
spiritnal, medical, or legal
artvizers of the donor, were
liable t» be reduced or set
aside, upon the presumption of
their having been obtained by
undao inHuence. This pre-
sumption has no longer any
foundation, and as, even in tho
matter of wills, where there
might somctimes be cause for
it, it is no longer recognized,
it is properly abolished by
article vC9. Under this article,
und:o influence, in thesc as in
all other easces, must ba proved.

Arcording to the ancient law,
children wero entitled, not-
withstanding any previous dis-
posals by will or by gift, to one
half of the sharo they would
have liad in the succession of
their pavents, had no will or
2n made,  All gifts and
x s were liable to contri-
huta o this legitim, and were
therefore in so far subject to be
annulled. The statute of 1801
removed this reservation with
vegavd to legacies, and some
weeo of opinion that its provi-
sions extended by implication
to gifts likewise. All uncer-
tainty upon this point is
removed iy article 735, whiclh
abolishes lozitim,

Gift:of moveables, not imme-
diately  delivered, were mnot
valid under tho old law unless
ihe deed contained or was
accompanied by an enumera-
ton of tho property given.
Articls 985 dispenses with this
formality, and article 955 adds
furtlier facility for the convey-
ance of property by gift, by
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providing that the acceptance
of a gift needs no longer to he
in express terms, but may be
inferred from the deed or from
circumstances.

Tho intention of a testator,
or of a donor, to prevent the
property bequeathed or given
from being alienated by the
legatee or the domce, had no
effect under our furmer law
unless the deed mentioned somo
suflicient motive for such inten-
tion, or imposed somo penalty in
case «f non-fulliment. Article
972 frees prohibitions to alien-
ate from these obstructive for-
malities.

Article 12567 allows minors,
provided they are duly assisted,
to make in thcir contracts of
marriage all such agrcements
or gifts, in favor of their future
consorts or children, as con-
tracts of this nature admit of.
Our former law restricted their
right in this respect to certain
portions of their property.
Although the article has chief-
ly in view the favoring ¢f con-
tracts of marriage, its cfiect is
also to assist the free disposal
nf hrrmn,v:y, and 4 hoa for
convenience been included in
the present eategory.

But the most important
change introduced by the Code
in connection with the free dis-
posal of property, is the adop-
tion of the principle that
consent alone suffices, without
drlivery, to convey ownership.
’his new rule of law, in direct
opposition to the old familiar
maxim *‘ traditionibus non nudis
pactis, de..”’ and cspecially its
application in positive terms
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even to third parties, created
at first some alarm in the
minds «f persons who had not
brought to hear upen the sub-

ject as much study, knowledge, !

and reflection as the CodiLca-

tion Commissivners had done.’

Among these was the Quebec
Board of Trade, which, in a
petition to the Legislature,
ohbjeeted to the then propesed
awmewlment “ as tending inju-

riously to affect the interests of |

third partics, by offering in-
dincements and  facilities for
seeret and frandulent transfers
of property.”  That these fears
were groundless ig sufficiently
shown by the experience of over
tifty years in Irance, where
the courts have pcrvistently
maintained the new doctrine in
its full extent, notwithstanding

the douhtful wording of the |

Code Nupcleon as regards
third parties. That the rule is
not o dungerous one may also
bo inferred from the fact of its
being adopted in the Cude of
Louixinna and in the Codes of
scveral of the States of Enrope,
and from its more recent enact-
ment in England hy the impe-
rial statutes of 1856, chapters
60 and 97. Practically. the
cnly  difference between the
two systems ig, that under
the Code the want of delivery
cannnt be invoked against o
pavehaser in good faith; that
against a porchaser in bad
taith, the well cstablished rule
thnt fraud must be proved
obtains in this as in other
cases; and that the absence of
delivery, although it may afford
ctrong ovidenco of fraud, can-
not constitute a presumption

v

tjuris et de jure,  Avticle g2

lays down the principle. It
. applieaticn to immoveables iy,
. however, in the interest « 1 thiid
parties, subjected by uticle
1027 to the provizions of the
Code concerning registraticn.
The same article also declares,
as regards moveahles, that f
two purchasers ¢f the same
thing, from the same owner,
the «nc who is in bona fide
pessession of it shall be decmed
owner. The reasens of this
cxception arc the almost impos-
sibility of {ullowing o moveable
when it passes through many
hands, tlie inconvenienee and
expense of annulling the seve-
rol transactions by which it
was transferred, and the con-
sequent embariassment of com-
mereial dealings.

The sufiicicney of consent
fwithent delivery is applied to
Gifts by article 797, and by
article 795. The former de-
clares delivery unncceszary,
and gives doncs, whose deeds
are registered buelore the dunor’s
death, w right to claim from his
heirs things given but not yet
delivered.  The latter deelares
acceptance, without delivery,
sufficient to complete gifts ater
Tirns,

Article 1152 applies the
same rule to8ale, which it eon-
serpuently de nes ax a contract
by which a man gires a thing
{ g price, &e., instead of, as
formerly, a countract Ly which
a man obliyes himsels to give
the enjoyment of a thing, &e.
As a corollary of this downitien
it follows that a person cannct
sell what does not belong to
him, and that, if he does, he i3
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liable in damages towards any
purchaser ignorant of the fact.
This is declared in article
14s7. But, in order to avoid
practical inconvenience, article
1488 admits the validity of the
sale when the matter is com-
mercial, or when the vendor
afterwards beecomes owner of
the thing. It also retains the
rules of the old law with respeet
to things lost or stolen. These,
when bought at a jndicial sale,
cannot be reclaimed, and when
bought in a fair or market, at
a public sale, or from a trader
dealing in similar articles, can
only be reclaimed upon reim-
bursing the price paid for them.

Following out the same prin-
ciple, article 1393 declares
that the vendor’s consent to the
buyer’s romoval of the thing
sold, when there is nothing io
hinder such removal, is suffi-
cicral to satisfy the obligation to
deliver. Article 1570 renders
tho sale of debts and rights of
action perfect, between the
buyer and the seller, by the
completion of the litle, if au-
thentie, or the delivery of it, if
it is under private signature.
And article 1379 obliges a
person who sells a right of
succession, without specifying
the property of which it con-
sists, to warrant his right as
heir. Under the old law he
only warranted the existence
of the suscession.

Under avticle 1596, Ex-
change, like Sale, is completed
by consonl alone.

Another branch of the law
in whb'ch important changes
havo been made with the view
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of facilitating the disposal of
property, is that relating to
Wills. The formalitics attend-
ing these acts havo been sim-
pluied, and the English and
the French forms have been
more nearly assimilated.

Thus, article 843 simplifes
the French form by dispensing
with the formality of dictation,
(dicté et nommé¢), and the read-
ing over of the will a second
time ; and article 844, as re-
gards the same form of wills,
allows aliens to be witnesses,
and requires that the witnesses
shall be of full age. In the
latter particular there is a
slight restriction, not found in
the old law which allowed
porsons over twenty ycars of
age to be witnesses. When the
age of majority was twenty-
five years, there was some
reason for admitting witnesses
under that age and above
twenty, but since the full age
has been fixed at twenty-one
the reason has no longer the
same force. It is almost use-
less to make a special category
of persons between the ages of
twenty and twenty-one, and
this rule, requiring the wit-
nesses to he of full age, has,
moreover, the advantage of
being the same as that which
applies to wills in the English
form.

Under our former law a will
could not be executed bhefore
notaries who were related or
allied to the testator to the
degree of cousins-german in-
clusively, nor before notaries
and witnesses very nearly re-
lated or allied to one anothar.
Article 815 gives a more simple
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and definite rule, by removinge
altogether the incompetenecy of
witnesses by reason of relition-
ship or alliance, and restricting
the prohibition, as regards
notaries, to thosc who are relat-
cdor allied to the testator, or to
cach other, in the direct line,
or in the degrce of uncle,
brother, or nephew.

Hitherto legacies made in
favor of the notaries or wit-
nesses hefore whom a will was
exceuted, or of their relations
or connections to the degree
of cousins-german inclusively,
were not only null, but had the
effect of aunulling the whole
will.  Under article %46, this
nullity is limited, as regards
the legacies, to those made in
favor of the notaries or wit-
nesses, of the wife of any such
notary or witness, or of any
relation of his in the fisst
degree, and, as regards the
remainder of the wiil, is done
away with; the nullity of the
legacy no longer entailing that
of the whole will.

Article 8373 contains similar

provisions respecting wills in

the English form, except that,
as females may he witnesses to
these wills, hushands of wit-
nesses are added to the cate-
gory of those to whom legacies
cannot valildly he made,
Artiele »#7 provides a mode
by which deaf mutes, and
others who eannot speak, may
make wills in the authentic or
French form. The amendment
was only nceded for wills in
this form, as the existing law
already afforded these pevsons
the means of making wills in
the holograph form, (art. 85u),
1

Vi

or arcording to the form derived
from thie luws of England (art.
832.) °

Article S51 enacts that, in
wills in the English form, the
two witnesses must attest the
<ignatore at the samc time,
and the testator must produe
the will, and acknowledue his
signatere to it, in their pre-
sence. Under the old law the
witnesses did not require to
attest the will at the same time,
nor was the same ackunowledg-
ment necessary.  This article
moreover subjects  moveable
property to the same formali-
ties as immoveable property,
though formerly it might, ac-
cording to the English torg, he
willed by means of any writing
of a nature to indicate the in-
tentions of the testator. These
Jrovisions, viewed in relation
tu wills in the English form
wuly, are certainly restrictive,
but considered in relation to
the subject of wills generally,
and as an approXimation to
the authentic form, they con-
tribute to simplify our double
systen, and by this means in-
divectly facilitate the dizposal
of praperty.  Ior these reasons
they have been mentioned
under their present head.

Other provisions adapted to
fucilitate the dizposzul of pro-
perty, (rights and claims heing
considered as such,) are to he
i tound in artiele 31535, which
allows conventional subrogn-
tions to be made hy private
’\vritings, and  provides  that
" such subrogations shall hecome
"cffectual against third parties
by means of regivtration, The
old law required thut subro-

i
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gations should be made by
authentic deeds.

III.

The next class of changes
to be noticed consists of those
which have in view the StaBI-
LITY OF RIGHTS.

Under this head are com-
prized snch provisions as are
witended to maintain contracts
in their integrity, and such as
tend to preserve established
relitions, either by limiting the
actions which might disturb
thom, or by shortening pre-
seriptions aud simplifying the
rules which apply to them.

With a view to the integrity
of contracts, minors and inter-
dieted persons are no longer
relicvable from their acts, when
they have heen legally assisted.
It was no doubt considercd that
sueh persons ave sufficiently
protected by the formalities
without which their interests
cannot  be affected, by the
presumed knowledge and inte-
grity of the tutors or curators
appointed to represent them,
and by the recourse which
they have against these repre-
sentatives. Thus, article 301
declares that minors are not
relievable from the aceeptance
or renunciation of successions;
but in order to protect them,
on the other hand, it provides
that tutors shnll no longer ac-
cept or renounce successions for
theiv pupils, without judicial
authorization and the advice
of a family council. Similar
provisions are contained in
artiele 1321, with regard to
the acoeptance of community
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by a minor wife surviving her
husband ; in article 307, as
regards transaction; in article
792, with regard to the ac-
ceptance or renunciation of
gifts; and in article 1010,
with respect to contracts for
the alienation of real property,
or the partition of successions.
Minors duly assisted, though
not generally relievable from
stipulations contained in their
contracts of marriage, were so
when the gifts or advantages
were excessive ; hut article
1006 no longer recognizes any
exception, and these stipula-
tions are now as cffectual as
those made hy persons of full
age. Under article 319 eman-
cipated minors are no longer
relievable from any acts which
the law allows them to perform,
except in so far as persons of
full age would be; and under
article 1551, minority does
not suspend the lapse of the
period within which a right of
redemption must be exercised.

Although in some of the
foregoing articles interdicted
persons are not mentioned with
minors, the same rule should
apply to both, and article
343 declares this by necessary
implication, if not in express
terms.

As to persons of full age,
they ean no longer avoid their
contraets on the ground of
lesion. Such is the cnactment
of article 1012; and article
751 prevents them from doing
80 even in the casc of partitions
of succession.

As further tending to estab-
lish the system of integrity of
contracts, by making them as
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binding as possible upon the
parties, article 1076 provides
that the sum stipulated in a
contract, as damages for its
non-performance, is no longer
liable to be modified by the
court, although, if the contrary
has not becn specially agrecd
upon, it permits a reduction in
cases where the contract has
been heneficially performed in
part, and where the time for
the performance is not material.
Similar provisions are contain-

ed inarticle 1235, with respect '

to the penalty stipulated for
the inexecution of the contract;
and article 1149 deprives the
Circuit Court and Commis-
sioners’ Conrts of their power of

ordering sus actually payable '

to be paid by instalments,
without the consent of the
creditor.

Under article 1663  the
alienation of property leased
no longer annuls the lease,
unless tho lease contains a
special stipulation to that effect
and is vegisteved. Bat article
166:% provides that if under
such stipulation the lessce is
cxpelled, he cannot recover

damages, unless he has ex-
jressly reserved the right to
do so.

Article 1186 conforms to
the same principle of binding
partics to perform what they
have undertaken, by cuacting
that the amount paid by a
surcty for his release shall no
longer go in reduction of the
amount duc by the principal
debtor. It may. however, be
imputed in discharge of tho
cosureties, in cases where they
have a recourse against the

%

| one released, and to the extent
i of that reconrse,

| In sales of immoveables, the
(right of dissolution for non-
payment of price, and in gifts
of immoveahles, the right of
revocation for non-fulfilment of
conditions, were rights which,
under the former law, thonzh
‘mot stipulated in the contract,
might at any time put an end
to #. In order that the in-
tegrity of contracts should net
be affected by rights which are
not stipulated by them, and
that third parties should he
protected in all dealings hased
[upon such contracts, articles
816, for Gift, and 153, for
Sale, provide that these rights
shall no longer be exerciscd
unless they arc expressly re-
served in the deed. Wlien so
reserved, they are similar in
many respects to the stipulated
right of redemption of immove-
ables sold.  All three are limit-
ed as to their duration; their
exercise is kept within the
terms of the contract; and they
are governed by similar rules.
Some of thesc rules are in
amendment of the former law.
Thus, article »14 subjeets the
revocation of gifts for non-ful-
filment of conditions to the
same rules as the dissolution
of gale fur non-payment of the
price, and does away with the
neceessity of obtaining a preli-
nminary judgment condemning
the donce to fulfil the con-
ditions imposed by the gift.
Artiele 1535 declareg that the
judgment dissolving a sale for
non-payment of price must be
absolute, instead of, as for-
merly, granting delay for tho
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payment, and only becoming
ahsolute when such delay had
expired. So long, however, as
tho judgment has not been
given, the buyer may prevent

its being rendered by paying .

the price with interest and coxts
of suit. Article 1342, con-
trary to the old rule. provides
that a suit brought for the
price is not a waiver of the
right to dissolve the sale for
non-payment ; and article 1337
subjcets this right of dissolu-
tion to the rules velating to
the right of redemption, which
are contained in subsequent
articles; among these, articles
1535, 1549, 1550 and 1551,
contain new law. Article 21544
forhids any stipulation of a
right of redemption for a period
cxceeding ten years, and re-
duces to ten years any longer
term stipulated. Artfele 1549
enacts that the term stipulated
must ho strictly observed and
cannot be extended hy the
court; formerly the right was
not lost by the expiration of
the period agreed upon, and it
had to be declared extinet hy
a formal judgment. Article
1550 makes the buyer absolute
owner of the thing if the seller
fails to cxercise his right of
redemption within the stipu-
lated time. Article 2351, which
hasalready been noticed, enacts
that tho period agreed upon
rans even against minors and
other incapable persons. For-
merly these rights were pre-
seribed by thirty years, but hy
article 2:24% no preseription is
required, as they are abso-
lutely limited, either by the
legal term of ten yoars, or by

any shorter term stipulated.

Another cause of defeasance
was the subsequent birth of
children to a donor, hy means
of which the gift became null.
Under article <12 n rift can
no longer he anuulled by this
means, unless the desd con-
tains a stipulation to that effect.
The opinions and habits of
former times may perhaps have
Jjustified a presumption that
gifts were tacitly understood
between the parties to he sub-
Jjeet to this resolutive condition,
hut at the present day no such
agreement would enter tacitly
into the minds of the contract-
ing parties. The right of an-
nulling the contract for such a
cause being therefore contrary
to the real intention of the
parties, and, moreover, inju-
rious to the intercsts of third
parties in their relations with
the donce, it has very pro-
perly been abrogated.

Under the old law the pro-
perty helonging to a substi-
tution was liable to a sub-
sidiary recourse which the wife
of the institute could exercise
against it, for securing her
dower or her dowry. This rule
was founded upon a presump-
tion that the grantor of the
substitution had in view the
advantage of the institute
rather than that of the substi-
tute, and was therefore willing
to promote the marriage inter-
ests of the former in preference
to the direct interests of the
latter, The correctness of this
presumption even under the
ancient system might well be
questioned, but it is certainly
no longer applicable to our
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present usage, acccording to
which the substitute is gen-
erally the party whose henefit
is chiefly in view. Article 934
accordingly does away with
this liability, and so far main-
tains tho integrity of the sub-
stitution.

Another presumption tend-
ing to annul, if not a contra-t,
at least the written expression
of a man’s intentions respect-
ing his propervty, was that in
virtue of which legacies were
deemed to he revoked when,
subsequently to the will,
enmity, to certain degrees, had
sprung up between the testa-
tor and the legatee. This is
another of those presumptions
which have ceaxed to he well
founded. The correct infer-
ence at the present day would
be, that if the enmity had the
cffect of changing the testator's
intentions it would also canse
him to rcvoke the legacy in
an express manner. Article
893 accordingly de < that
enmity does not establish a
presumption of revocation.

The provixions which have
in view the muintenance of
established relations emhraze
the whole subject of pre-
seriptions, whether arquirendi
causd, or liberandi cousd, or,
according to the languagze of
tho Code, adopting that of the
Neotech Law, whether positive
or ncgative. These provisions
tend to attain their object.
some by creating limitations
where nene before cxisted,
some by shortening prescrip-
tions already existing under
the provious law, and others

Xt

by extending or hy smplifying
the rules of preseription, so as
to secure greater uniformity
and the more casy acquirement
of presrviptive rights,

New limitations are intro-
dueed by the fullowing six
articles.  Article 119, in the
case of nuuringes eontracted

in crror or without free consent,
provides that no action to annul
the contract shall he hranght,
if cohabitation has centinued
for six months after the party
has acquired full liberty, or
has hecome gware of the error.
Article 152, in the case of
minors contracting marriage
without the necessary consent
and formalities, provides that
the persons whose eonsent was
necessary cannot demand tho
nullity of the marriage if, after
becoming aware of its having
taken plaece, they have allowed
six months to clapse without
making auny complaint. Theso
marriages, now as fermerly,
Decome valid when even tacitly
approved, but as tho lapse of
time {rom which a taeit appro-
val might he inferred was not
fixed, a specific limitation was
evidently  desirable.  Article
223 limits to the term of
two months a hnshand’s right
to disown 2 child horn to
him duriuz his marriage; and
artiele 221 extends thiz pro-
vision to the husband's heies.
Article 1°23 limits to one yecar
the right of a proprictor to
reclaim any distinguishable
portion of hix land which by
the sudden foree of a river or
stream has hbeen ecarried on
to the property of another.
I'nder the old law he could not



XI1r

reclaim it when by length of
time it had become apparently
incorporated with the adjoin-
ing property. This rule wus
indefinite, and is advantage-
ously replaced by that of the
Code.  Lastly, article 2020
declares that contracts cntered
into by debtors in fraud of
their creditors cannot be set
aside at the suit of the latter,
unless the aection is brought
within a year from the dis-
covery of the fraud.

The shortening of preserip-
tions was not only desirable
generally for the better pre-
servation of established rela-
tions, but it had hecome expe-
dient in some instances from
the improved means of modern
travelling and correspondence.
All parts of the world are now
brought into closer connection,
and the obstacles of distance
and delay have been compara-
tively removed. Absences are
now so usual and so frequent
that they no longer ecall for
exceptional legislation, and
they so slightly interrupt home
rclations that absentees have
ceased to require years of
delay for their protection. The
ten extra ycears formerly al-
lowed to absentees in the mat-
ter of prescription have there-
fore heen dispensed with, and
the old preseription of ten years
cntre présents, or twenty years
cutre absents, is now simply
onc of ten ycars without dis-
tinction. Tho articles which
have been framed in confor-
mity with this change are

206, 225¥, 22532, 2251,
22BG, BO, 227,
The privilege which the
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church and religious houses
formerly enjoyed, of not being
preseribed against by any time
less than forty years, is abo-
lished, for the same reasons
as those above given, and,
under article 2218, preserip-
tion may now be acquired
against them by thirty years,
as against other persons. Im-
memorial or centenary pre-
scription has also, by article
2245, heen abolished, and the
cffects resulting from it are
attributed to that of thirty
years; and article 2270 extends
this provision even to prescrip-
tions begun before the Code
comes into force.

Article 1116 provides that a
joint and several debtor from
whom the creditor has con-
tinued, during ten years, and
without reservation, to receive
a separate share of arrears or
interest, is relieved from his
Jjoint and several liability, cven
for future arrears or interest,
or for the capital itself. The
period was formerly thirty
years, but with us the ten
years is quite sufficient to estab-
lish a presumption of the cre-
ditor’s acquiescence, and the
shortening of the term is in
conformity with the general
policy of the Code in matters
of prescription.

Article 2250 establishes a
uniform negative prescription
of five years for all arrears of
rents, rent, interest, and natnral
and civil fruits generally. Con-
stituted rents were already
subject to this limitation, but
all the other arrears were
only preseribed by thirty years.
Uniformity and the mainten-~
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anee of existing relations are
not the only motives of thiy
amendment ; another reason is
founded npon the fuct that the
conventional rate of interest is
no longer restricted, and that
tho cvil of allowing arrcars to
accumulate is in conscquence
tho wmore to he apprebended.

The time of nearly all the
shorter negative preseriptions
has heen reduced, and they
have been conveniently class-
ificd by articles 2:260,
and :2:26:2,

Thus, article 22260 enumer-
ates the actions whick will he
now preseribed by five years.
It includes some which were
formerly subject to a different
limitation and with respect to
which consequently the law is
changed. These are: 1. The
action of notaries for profes-
sional remuncration. Formerly
there was no other limitation
than the general prescription
by thirty years. 2. The action
against attorneys, notaries and
Judicial depositaries, for the
recovery of papers and titles.
Under the old law this arction
was prescribed by five years
from the end of the procced-
ings, when the documents had
served, hut only by ten years
from their reception. when they
had not heen produced, or the
proceedings were not ended.
The change conzists in fixing
the period at five years in
cither case. J. Actions upon
claims of a commercial nature.
This abolishes the former six
years prescription, and sub-
stitutes the period already
allowed for actions upon bills
and notes. 4. All actions upon

2261 .

X

sales  of moveable cffects.
Cluims of this kind between
traders, or hetween traders and
non-traders, would full under
the preceding cutezory as com-
mereinl mutters, but the artiele
goes further, and, by speciodly
including sales between wou-

‘traders, extends this preserip-

tion tu all sales whatever of
moveable cfeets. 5. Actions
for hire of labor, or for the
price of manual, professional
or intellectual work and mate-
rials furnished, except such as
are hercinafter mentione! as
being subject to a still shorter
preseription.  These  actions
under the former law, would
have lieen preseribed by six
years or Ly thirty.

Article 2262 cnumerates the
actions to whith the Code
applies a preseription of two
years. 1. Actions for seduc-
tion or Iying-in expenses,
former period was five years,
2. Actions for damages result-
ing from oftences or quasi-
offences, whenever other pro-
vizions do not apply; theso
formerly lasted six years. 3.
Actions for wages of workmen,
not reputed domesties, and who
are hire:it for a year or more.
Under the old law these actions
were prescribed by six or hy
thirty ycars, according as tho
matter was of a commercial
nature or not. 4. Actions for
sums due schoolmasters and
teuchers, for tuition and board
and lodging furnished by them.
The old law required only onv
year.

Artiele 2262 enumerates the
actions which are subjected to
a prescription of omo year.
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Those in which that period
changes the previous law are:
1. Actions for hodily injury,
not provided for hy special
laws. These actions formerly
came under the gencral pre-
sctiption hy thirty years. 2.
Actions for wages of domestic
or farm servants, merchants'
elorks, and other cmployeces
hired for less than a ycar.
Merchants’ clerks were formerly
suhject to the six years pre-
seription, and the servants or
employces had a right to re-
cover for one year besides the
current year or month, aceord-
ing to whether they were hired
by the year or by the month.

The articles to he next ex-!
plained are those which tend
to produce greater simplicity)
uniformity, or faecility, in the:
matter of preseriptions.
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and subjecting them to the
{re fori. Under tho former
article  prezeription  entirely
acquired under foreign law,
before the possessor or debtor
was domiciled here, may be
invoked, if the cause of action
did not arize, oi the debt was
not stipulated payable, in
Lower Canada; and preserip-
tions partly acquired under a
foreign law may, under the
same restrictions, be invoked,
provided they have begun
abrond and are completed
under our own law. DPre-
seriptions entirely acquired in
Lower Canada nay he invoked,
dating from the maturity of the
obligation, when the cause of
action arisex, or the debt is
stipulated to be paid, or the
debtor, at the -time of the
maturity, had his domicile, in

| Lower Canada; and in other

As regards the prescription cases, from the time when he
of moveables and pecsonal becomes domiciled in that por-
actions under our former law,! tion of the Provinece. Under
different yules obtained. TIn the latter of these articles, pre-
commercial matters the L‘nglish‘ seriptions begun under the law
rule governed, by which the_v‘ of Lower Canada must be com-
were subjected to the lews furi: pleted under the same law,
in all other matters the French! without prejudice to those
rule prevailed, which subjected| acquired wholly or in part
them to the law of the dowieile| under foreign law in confor-
of the debtor or the possessor.| mity with the preceding article.
Then as to the admissibility off Under our former law pos-
foreign or partly foreign pre-| session obtained by violent or
scription, the law was al:o| clandestine means could never
different, according to whether! avail for preseription, but ar-
the matter was commercial or ticle 219% adopts the more
not. | equitable and logical rule, that

Articles 2190 and 2191, when these defects have ceased
partakingof bothsystems, have preseription may commence.
adapted a uniform rule, appli- Neither the thief, however, nor
eable to moveables and to per- his heirs or sucecessors by uni-
sonalactions generally, whether versaltitle, canby any length of
in cowmercial matters or net, time prescribe the thing stolen,
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Article 2202 declares that
good faith is always presumed s
under the old law it was pre-
sumed when possesxion accom-
panied title. The amendment
scelis to remove all doubt
or restriction from the simple
and just rule, which prevails
throughout the Code, that fraud
or bad faith must always be
proved.

Other provisions intended to
extend ox =implify the rules in
matters of preseription, are con-
contained in following articles :
Artiele 2207, in caxes of sub-
titution, enables the substitute,
even before the opening of his
right, to bring an action to
interrupt preseription 5 and,
having thus destroyed the only
reason why, under the old law,
prescription did not rnn against
him, it declares him to hc, like
other persons, liable to be pre-
seribed against, unless pro-
tected by minority or other dis-
ability. Article 22332, which
should be taken in connection
with article 2269, is intended
to explain and to limit the
application of the old maxim :
controa non 1'“[(/1",‘])1 (l./](’]'C non
cwrrit preseciptio.  This rule
is restricted generally to such .
persons as arc under an abso-
Iute impossibility, in law or in
fact, of ng by themselves,
or of being represented hy |
others. Minors, howcever, as
well as insane persons, are not
subject to the prescription by
thirty years, mor to that in
favor of subsequent purchasers
ofimmoveables with title andin
good faith, nor to the ten years |
preseription of actions in res-

1*
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cission of contracts for ervor,
frand, violence or fear. Article
2240 applies to all prescrip-
tions the uniform rule which
formerly applicd only to the
short yprescriptions,  namely
that they ave reckoned by
days and not by lours, that
they arc acquired when the
last day of the term has
expired, and that the day
on which they commenced is
not counted.  Article 2:246
deelares that commereial debts,
although preseribed, may ho
pleaded in compensation. 1'u-
der the former Jlaw this was
not allowed ; the object heing,
no doubt, to prevent a dehtor
in bad faith from paying his
debt by setting off against it
preservibed  claims  or  notes
which he had hought up.
The article, however, attains
this object by providing that,
in all cases, preseribed dehts
can only be pleaded in com-
pensation when the compensa-
tion took place hefore the pre-
seription,  Commeveial debts
as well as others are therefore
brought under one uniform
rule. Article 2267 no longer
admits of the controversics
which frequently arose, as to
whether a particular negative
preseviption v intewded by
law to cxtablish a presumption
of payment, or whether it was
an absolute bar to the action.
Neguative preseviptions are not
only declared absolute, but the
article even dispenses with the
neeesxity  of pleading  them.
Article 2268 declares that in
ibe matter of prescription of
moveables, the three years

| shall be computed from the
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loss of possession. This pre-
seription may consequently be
set up by any person in actual
ion of the thing three
years after the dispossesion of
the party claiming it.  Under
the old law requiring three
yoars possession, it was diffi-
cult and often impossible for
the possessor, owing to the
nature of moveables and the

frequency with  which they
change hands, to prove the

pussession of the persons from
whom his own was derived.
The article removes this diffi-
culty, and also cxtends the
preseription to cases in which
the moveablo has been stolen;
it being considered that in
thesccases, as in those in which
immoveablex  are  concerned,
the good fuith of the possc
sor, rather than the had tuith
of the person from whom he
derives liis title, should he the
guide in determining the legal-
ity of the pussession.

Iv.

The next head to ho noticed
is that of the ProTECTION 0F
THIRD ARTIES.

The principal means of pro-
teeting third parties, is the pub-
licity given to all contracts or
claims by which their interests
may be affected. Nearly all
the articles under this head
will therefore he found in the
title ()" Lcyistration. A few,
however, which do not fall
under that title, may be men-
tioned first.

Article 731 preserves the
Bypothecary claims of credi-
tors  upon immoveables re- |
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an heir to the
succession.  For-
merly third purties having
such claims upon property
subject to be rcturned were
liable to luse their right of
hypothee when the return tonk
pluce.  Article 8I2 provides
that gifts will no longer bhe
subject to be dissolved by
reaxon of the subsequent birth
of children to the donor. Ar-
ticle 1313 requires, for tho
information of third parties
interested, that all judsments
ordering  separation between
hushand and wife, shall be
inseribed upon a posted list
kept for that purpore.  Article
1536 declares thuat the mon-
payment of price, in Sale, shall
not be a ground for dissolving
the contract, untess the deed
contains a stipulation to that
effect. This stipulation, follow-
ed by the registention of the
deed, heing a sufiicient notice
to third parties that the price
reragins unpaid. Article 932
limits substitutions to two de-
grees, exclusive of the institute.
This restriction enables third
parties, acquiring v < upon
property, to guard a n=t sub-
stitutions without heing obliged
to truce back the title deceds
beyond a limited time. It is
also hased on other, and per-
haps more important, motives,
hut its heneiit to third parties
has been selected, fur conveni-
enve, in order to place the
article under the present head.

The articles which now con-
tain new provisions in the
matter of registration may be
cnumerated as follows : 661
requires the registration of

turned by
mass of a
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judgments authorizing the ae-
ceptance of successions under
benefit of inventory ; 981 de-
clares that prohibitions to
aliecnate must be registered,
cven as regards moveablo pro-
perty 5 2027 and 2330 render
Lyputhees inefivetuul, even he-
tween the contracting prarties,
unless they are registered ; the
only exeeption being the hypo-
thecary claim of mutuwal insur-
ance companics for the pay-
ments due by parties insured ;
2055 docs away, for the tuture,
with the provizien of the statute
under which open and public
possession was cquivalent to
registration ;3 ROYS  rTequires
that in registering wills the
date of the testutor's death

should also be registered; it|effectual ngninst third §

also provides for the regisira-
tion of title by descent, and
deprives of any cffect all con-
veyances, hypothers, or real
rights grantcd upon immove-
ables by owners who have not
registered their title thercto s
2100 oblizes vendorstore
their stipulated right of taking
back an immoveable soll, in
the case of non-payment of the
price, but allows them a delay
of thirty days tn do sn; 2101
enacts that all judgments an-
nulling deeds by which im-
moveables are conveyed or
transmitted, or permitting re-
demption or revocation, must be
registered; 2102 declares that
no action founded mupon the
right of a vendor to dissnlve a
salo for non-payment, orupon a
vendor's right of redemption,
can bo brought against thivd
pm-tics, unless the stipulntion
of such right has been register=

ister |

Xvir

‘wl‘; 2167 requires that mem-
orials of claims for funeral
expenses. and expenses of Inst
illuess should he registered
within six months of the
death, in order tu pireserve
‘(]l(‘ privilese attached to sueh
clabms 5 2086 provides  for
the registration of the right
| to customary dower 2119
tobliges notaries, on pain of
|all damages, to see to the
| previous registration of the
| trtorships of such minors, or
I'the curatorships of such inter-
i dieted persons as are interested
¢in any inventories they are
lealled upon to make; ‘21348
declares renunciations of dower,
of successions, of legae

of community of proper

‘ unless they have been register-
cd; 2127 requires and pro-

vides for the registration of
transfers or ~subrogutions  of
hypothecary elaims, and 278

| provides for their being men-
{ tioned in any eopy of the doen-
ments  creating =ich  claims
Idelivered Dy the registrar;
| 2225 renders leases of im-
moveables for more than a
vear inopevative against third
artics unless they are register-
oy 2129 declares that no dis-
charge from the rent of im-
moveables, for more than one
| year in anticipation, shatl avail
| against  a subsequent  pur-
{ el unless it has Dheen
| 1 o together with a de-
| seription of the immoveall
2845 requires that wemorials
for the preservation of interest
or arrears of reut, besides the
tformalities already preseribed
by law, shall be accorspauied
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by an aflidavit of the creditor
that the amount thereof is due ; !
2142 enacts that the provi-
sions nnder which registiutions
may he effected in Quebe: and
Montreal, in separate books
according to a certain elas-
sification, may he applied, by
proclamation of the governor,
to any regiztration division the
population of which exceeds
fifty thousand souls; 2175,
with respeet to the olligation
of owners of immoveahles de-
signated upon the official plan
to deposit a sepurate plan and
Laok™ of reference for such
immoveables whenever  they
subdivide them into town or
villago lots, limits that obliga-
tion to cases where the pro-
perty is subdivided into more
than six lots; and 2152 re-
quires the entry-hook and the
index to immoveables to he
authenticated in the same
manner as tho registur.

V.

The next and most numerous
cliasx of amendments introduced
by the Code comprises those
which tend to-the (EXERAL In-
PROVEMENT OF THE Laws, cither
by rendering them more simjle,
convenient, or uniform, or by
supplying deficicncics, or re-
moving useless provisions

These will be best classified
in the order of the titles in
which they oceur.

In the title () Aets of (il
Steties, article 71, for the sake
of unilormity, prescribes that

the registers in which acts of
velizious  profession are in-
s ribed shall he authenticated,
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in the same manner as other
registers of civil status; and
avticle 77, supplies an omis-
sion in the law, by providing a
remedy in cases where an act
of eivil status has becn entirely
omitted from the register. Pro-
vision already existed for ree-
tifying such entries, but none
to mcet the case of their total
omission.

In the title OF .Absentees,
article 92, in view of the mo-
dern fucilities of communica-
tion with distant parts of the
world, reduces, from ten yeara
to five, the period after which
the presumptive heirs of an
abscutee may obtain authority
to take provizional possession of
his property ; article 97, for the
protection of the ahsentee, ob-
liges the persuns obtaining the
provisional possession to cause
the immoveable property to be
examined Ly skilled persons in
order to cotablizh its condition,
and provides for the homologa-
tion of their report, and the
payment of the expenses out
of the absentee’s property.

In the title OfF Marriage,
article 132, supplying a de-
ficicney in the former law,
renders it incumbent upon the
officier about to solewnize a
marringe to asertain that there
is no legal impediment to it,
whenever the last domicile of
the parties was ont of Lower
Canada, and the hans have not
heen published there.  Artiele
141 provides a means of oppos-
ing the marriage of an insane
person, even if he is of age and
Lias nut been interdicted. The
right of making such opposi-
tions i3 given to the nearest
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relations or connections, to the
exclusion of others, and in the
order mentioned in the article. |
This insanity must however be I
established without delay, hy*
interdiction ; and artiele 113
deelares that any such opposi- |
tion falls to the ground, with-
out any demand for its dis-
missal. if it is not followed up
with the necessary formalitics
and within tho delays pre-
seribed by the Code of Civil
Procedure. Articles 157 and
158 subject oflicers solemniz-
ing marriuge to a penalty not
exceeding five hundred dollars,
for any infringement of the
rules hy which the Liw requires
them to be governed.

In the title (f Nopuarotion
Srom Bed and  Dowrd, article
203 supplies a remedy in the
event of a wife leaving the
rexidence assigned to her dur-
ing the pendency of a suit in
separation. The husbhand, in
such ease may be released from
his obligation to pay her an
alimentary pension, or, in caxe
she persists in not rcturning,
when erdered by the court, her ‘
action may be dismissed ; sav-
ing her rizht to bring another.
Article 210, for the sake of
convenicnce as well as pro-
pricty, proviles that a wife
who is separated from bed and
hoard, and requires to be
authorized for any act tending
to alienate her veal property,”
may apply to a julge directly
for such authorizution, without
being obliged, as formerly, to
seck that of her husband in the
first inatance.

In the title OF Filiation,
article 2:25 prescribes the mode -
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by which a hushand may dis-
own a child, and article 226
renders that mode indispens-
able, by declaring that in
default of its Leing followed
within the proper time, the
child will be held to he lew-
itimate. s

In the title / Minerity,
Tutorship and  Euwancipution,
article 2276 reduces from threo
to two the number of tutor-
ships whicl justifies a person
in refusing to mceept another;
that of hix own clildren cx-
cepted. Article 301 remedies
a defeet in the former law by
providing that tutors shall no
longer aceept or renounce suc-
cessions for their pupils with-
out the advice of a fumily
council, and that, even then,
the waceeptanee can only be
under benefit of inventory.
Article 30:2, conferring a hene-
it upon minors without pre-
judicing the interests of any
other partics, provides that
when a suce on has lecn
renounced in hehalf of a minor,
itmay afterwards, if no one else
has aceepted it, he accepted
cither for him, under the pro-
per authorization, cr Ly him,
when he has atfained his majo-
rity. But he must then take
it as he finds it, and subject to
all salex or other acts legally
done durinyg its vacaney.  Ar-
ticle 304, for expedicney and
uniformity, extewlds to fifty
dollars the amount for which
minors may bring an action
to reeover wages.

In the title Of Mjority,
Taterdiction, Curatorship wud
Judicial Adrisers, article 34¢
supplies a deficiency in the

]
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former law by allowing cura-
tors, other than the hushand
or wife, or ascendants or des-
cendants of the interdicted per-
son, to be relieved from their
charge whenever they havo
held it for ten years.

In the title () the Distine-
tion of Things, article 348,
adapting tho law to the man-
ner in which rents are actually
dealt with in the present state
of socicty, declares constituted
rents, and 21l other perpetual
or life-rents to be moveables hy
determination of law; saving
those resulting from emphy-
teusis.  Articles 393 and 394
provide for the redemption of
rents, whother perpetual or
temporary. Tho latter, when
no reimbursment of the capital
is to take pluco at their ter-
mination, are assimilated in
this respeet to life-rents, the
redemption ot which is pro-
vided for in article 1915.

In the title Of Real Serri-
tudes, a few changes have been
introduced, in order the better
to adapt to the habits and wants
of the present day the rules
which govern the relations
between ncighbouring proprie-
tors. Thus, article 51% allows
beams to beinserted in commeon
walls to within four inches of
their thickness, instead of one
half of the thickness as former-
ly ; this distance is however
subject to be reduced to the
one half, in the event of the
neighbour wishing to insert
beams on his own side, at the
same place, or to build a chim-
ney against that portion of the
wall.  Article 521 regulates
the respective rights of different
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proprietors of separate stories
in the same housc. It provides
that they all contribute to the
main walls and roof, each in
proportion to the value of his
story ; and that cach makes
the floor under his story, as
well as the stairs which lead
up to it. Article 532 inercases,
from one foot to fiftecn inches,
the thickness of the counter-
wall to be built between a
privy and a common wall, but
diminishes from four fcet to
twenty-one inches, the thick-
ness of wall required when the
neighbour has a well on the
opposite side. No counter-wall
is however required if the well
or privy is at such a distance
from tho common wall as is
preseribed by municipal regu-
lations or by established and
recognized usage, or, in default
of such regulations or usage,
at a distance of three fecl.
The thickness of the counter-
wall to be made when it is
intended to build a chimney,
a hearth, a stable, or a store
for salt or other corrosive sub-
stance, against a common wall,
or to raisc the ground or heap
carth against it, is left to bhe
determined by municipal regu-
ations, or cstabliched and
recognized usage, and in default
of these by the courts in cach
case.

In the title Of Nuccesions,
most important changes are
made.

The many distinetions of
property under our old custom-
ary law, which were ecach
governed hy special rules in
matters of succession, and were
a source of s much difficulty
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and confusion. have been abo-
lished. It matters not under
the Code whether property be-
longing to a xuveession is move-
able or immoveable, propre or
«acquit, or to which of ecight
different kinds of proprey it
belongs ; article 599 considers
neither it< origin nor it< natare,
but treats the whole as one
inheritance, subject to uniform
rules.

As regards the order of suc-
cession in the collateral line
and the direct line axcending,
new rules are cestablished.
Thus, under articles 626, 27,
628 and 629, which treat of
suceessions devolvine to ascen-
dants, it a person dics without
issue, leaving a father or
mother, or hoth father and
mother, and also brothers or
sisters or their children, one
half of his succession falls

to the father and mother,
or to either of them if
the. other isx dead, and the

other half to the collaterals

just named. No other eollate- |

rals suceced to him, although
his father and mother be dead.
if he leaves any ascendants
whatever : but one half goes to
the ascendants of the paternal
line, and the other to those of
the maternal line. Under ar-
tirlex 631, 6:3:2, 633 and 634,
which regulate collateral suc-
cessions, the brothers, or sisters,
or nephews and nicees, of a
gcrsnn dying without issue in-

erit onec half of his property,
if he leaves a father or mother,
and the whole of it, if he does
not. If they arc the issue of
different marriages, the pro-
perty is divided into two equal
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portions, those of the whole
blood sharing in both portions,
and those of the half blood
sharing in one portion only.
In the event of the deceased
persen leaving none of the
relations  ahove named, but
only more distant collaterals
and ascendants in one line
only, the ascendants and colla-
teralx cach take one half. If,
in the same case, he leaves no
aseendants, then one half falls
to the nearvest collateral in the
paternal line, and the other to
the nearest in the maternal
line. Beside the ubove changes
a few others also relate to the
matter of sneccessions. Thus,
article 629 providesthat where
the heirs of an heir who dies
without accepting or renoune-
ing a succession develved to
him, do not agree as to whether
snch succession shall be aceept-
¢d or renounced, it ix held to be
accepted underhenetit ot inven-
tory. Arvticle 653 declarves that,
in the collateral line, the bene-
ficiary heir ix not excluded by
one who accepts uncondition-
ally. This ix contrary to the
old rule, but it is similar to
that which governs suecessions
in the dircet line. Tt is not
only more cquitable, but has
the advantage of cstablishing
a uniformity in respect of both
lines. Article 712 upplivs to
all heirs, in whatever line of
suecession, the rule which for-
merly governed only heirs in
the direct line, or those in the
collateral line who were also
legatees ; so that in all cases
the heir must return into the
mass of the succession all gitts
or legacies made in his favor.
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This obligation, however, is not
binding when the gift or the
legacy contains an cxpress
excuplionfrom it. Article 714
extends the provisions of artiele
712 to donces who at the time
of the gift were not heirs, but
who, at the time when the suc-
cession devolves, are entitled
to suecceed. Article 7:2%, for
the sake of uniformity and
convenience, renders gencral
the rule which was formerly
exceptional, by declaring that,
in all casex, the return of
immoveahles by the heir who
is also a donce or a legatee
may, at his option, he made
eitlier in kind or by taking less
at a valuation,

In the title (f Gifts inter
vivos and ly will, article 833,
for the sake of simplicity and
uniformity, abolishes the privi-
lege which minors over twenty
years of age had, under the old
law, of bequecathing certain
portions  of their property.
When the age of majority was
twenty-five ycars, minors be-
tween that age and twenty
formed a considerable cluss, in
favor of whom exceptional pro-
visions might justly be made,
but when the age of majority
was fixed at twenty-one years,
no sufficient reason remained
for preserving an exceptional
rule in fuvor of minors during
only one ycur of their minority.
Article S48, in view of the
facility with which notaries
may now be procured, enacts
that, except in the district of
(raspe, where it may still be
difficult in many instances to

obtain their services, ministers case, that he

|
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notarics and can only serve as
ordinary witnesses. Article 871
contains an amendment which
is hut a corollary of that con-
tained in the title Of Obliga-
tions on the subject of defaults
(art. 1067.) It provides that
in cases where, under the old
law, fruits and interest arising
from a thing bequeathed would
not have accrued until after a
judicial demand, they may
now date from the time when
the debtor of the legacy is put
in dcfault. Article $78 declares
that universal legatees and
legatees by general title, after
they have accepted, are per-
sonally liable for the debts
and legacics imposed upon
them by law or by the will, un-
less they have obtained benefit
of inventory; and assimilates
their position in other respects
to that of the heir. This article
however, is rather an interpre-
tation of tho old law than the
introduction of a change, and
is in harmony with a subse-
quent article (891) whieh, in
the matter of seizin and all the
consequent rights and actions,
places legatees, by whatever
title, in the same position as
heirs. Articles A51 and 882
relate to the presumptions re-
sulting from the lcwracy of a
thing which does not belong to
the testator. Under the old
law such legacies were valid if
the testator was aware that
the thing did not belong to
him, or if the thing Dbelonged
to the heir or legatee charged
with the payment of it; the
presumption being, in either
intended the

of religion can no longer act as | thing to be procured or the
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value of it to be paid in fulfil-
ment of the logacy. As wills,
however, are mnow drawn in
ordinary language, and the
testator has every facility for
giving a clear expression of his
intentions, no reason exists for
maintaining  these presamp-
tions, and according to the two
articles just mentioned they
are no longer recognized. 1f.
however, the tesxtator, after
begueathing the property of
another, should become owner
of it, article ~®:3 provides that
the legacy will be valid as
regards any portion of it re-
maining in his suceession ; but
any alienation of it Ly the tes-
tator destroys the legacy, even
though, by reason of the nullity
of such alienation, the property
should have returned into his
succession.  Article ww9, re-
versing the rule of the old law,
declares that, if property be-
gueathed is hypotheeated for a
debt due by the testator, the
hypothee is borne by the parti-
cular legatee. No reason in-
deed could he given for the
former presumption that the
testator intended it to be
chargeable to his heir or his
universal legatee. Article 897
provides that any alienation
whatever by the testator, of
property by him bequeathed,
except when it is hoth involun-
tary  and void, annuls the
legacy ; provided his intention
tothe contrary is not expressed.
This is in conformity with the
rule of the French Code, which
is more simple, and more in
accordance with the correct
jnference from the ecircum-
stances, than the rule of the old
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law, under which forced sales,
expropriations for public pur-
poses, and  sales urged by
pressing necessity formed an
cxception, and did not annul the
legacy. Article 899 declares
thatheirs cannot be disinherited
without all the formalities re-
quired for a will. Under the
ol law the act of exheredation
necded only the ordinary nota-
rial form. Under our present
system these acts have hecome
uselesx, inasmuch as a will,
disposing of the property to
other persons than the one in
view, effectually excludes him
from the succession: disinhe-
ritances have therefore been
brought under the same rules
as other testamentary disposi-
tions. Articlex 905 and 924
supply a deficiency in the old
law, by reason of which wills
in many instanecs, could not
be executed, as no one hut the
testator conlil name testament-
ary executors. 1nder these
articles the testator may not
only name executors, but may
provide for the manner in which
they shall he uppointed or sue-
cessively  repl 1, and the
courts and judyges may appoint
them whencver the testator has
expressed his intentions to that
cffeet, or whenever an executor-
ship, which the testatorintend-
ed to continue, has become
vacant, and the will makes no
provision under which  the
vieaney can be filled.  Article
a11 «lxo supplies a deficiency
hy affording to testamentary
exceutors a means of being
relieved from the exeeutorship
for sufficient cause. Article
913 facilitates the execution of
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wills by providing that in the
absence of one or more joint
executors from the place, the
others may do alone all acts of
a conservatory nature, or re-
quiring dispatch. The old law
only allowed this to be done
when the absence wus out of
Lower Canada. Article 917
furnishes a remedy which it
was doubtful whether the old
law afforded. It provides for
the removal of testamentary
exceutors who do not or cannot
act, or who uct improperly.
Article 930 declares that sub-
stitntions made by other gifts
than contracts of marriage mnay
be revoked, so long as they
have not opened, unless the
substitute has accepted. For-
merly, the acceptance required
to be more formal than that of
gifts in general ; but the Code
establishes a uniform rule, and
any aceeptance which would
suffice for a gift will be sufii-
cient to prevent the grantor
from revoking a substitution.
Article 966 sottles w puint pre-
viously doubtful, hy deviding
that any active or passive debt
of the institnte, whicl, in con-
sequence of his accepting as
heir or legatee, may he extin-
guished by confusion, revives
between the substitute and the
institoete, or his heirs, when the
substitution opens; cxcept as
regards interest up to that time
for which contusion still holds.

In the title Of Obliyations,
article 1047 adopts the doctrine
of the French (ude, as more
equitable than the old rule, and
deelares that when a person,
who has received a thing which
is not due to him, is in good
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faith, he is not obliged to
restore the profits of it. Article
106k greatly simplifics the law
as regards the degree of care
which, under the different
claszes of contracts, is to be
taken of property helunging to
others. It abolishes the old
distinetion of culpa lata, culpa
levis and culpa lccissima, and
establishes the one simple rule
for all cases, that the keeper
of a thing is hound to bestow
all the care of a prudent
administrator, (bon  pére de
Jumille).  Article 1069 excepts
commercial cases from the
ordinary rule in matters of
default, and subjects them to
the more convenient rule of
the English law, according
to which, when the time of
performance is fixed by the
contract, the debtor is put in
default by the mere lapse of
time. Article 1101, adopting
ithe doctrine of the French
Code, reverses the rule of the
old law under which one of
joint and several creditors
might rclease the debtor from
i the whole of the debt. It is
jeven more explicit than the
article of the Code Napoleon,
| and leaves no room for the
. doubts of modern jurists under
i that code, by declaring that in
the casc of actual payment
,alone can the obligation be
|cxtinguished by one of the
1joint and several creditors.
{Commercial partnerships ne-
i vertheless remain subject to

| their own particular rules.
| Article 1123, for greater
tsimplicity and convenience,

,and with a view of avoiding
unnccessary expense, repeals
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the old rule under which all
the codebtors of a divisible
obligation, which coull not he
performed in parts, had to be
Joined in the suit hrought to
enforee the obligation. It will
now be sufficient to sue that one
of the debtors upon whom the
performance of the obligation
depends, savinz, of cour=c, his
recourse against his codebtors,
Article 1136 wlso simyplifies
the law by declaring that in
all cases where snhbroguation
may take place of right and by
operation of law, ne demand to
that cffect is necessary. The
old rule required @ demand in
some cases and not in others.
Article 1264, for motives of
convenicnce and equity, pro-
vides, that when a debt is pay-
able at the debtor’s domicile,
notice of his readiness to pay
is equivalent to a tender, pro-
vided he proves that the money
or thing dure was rcady for
payment at the proper time
and place. Article 2208 puts
an end to the absurdity of
making the authenticity of a
deed depend on the signatnre
of a sceond notary who, in
practice, whatever may huve
been the Luw, never was present
at the pa=sing of the act, or
even knew the contents of the
document. Whenthe contract-
ing partics sign the deced, onc
notary is now sufficient to give
it authencity, and when they do
not, the presence and signature
of a witness, or of another
notary, is required. Thearticle
also amends tho old law by
allowing aliens to be witnesses.
Articles 1233, 1235, 1236,
and 1237, whenever the ad-
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missibility of oral testimony
was formerly limited to cases
inwhich the amountin question
did not exceed twenty-five
e 1lars, extend that admissibil-
ity hy changing the amount

to fifty dollars, A similar
change has been made in
other articles, and it was

desirable for the sake of uni-
formity to make the limita-
tion the same in all such cases.
Article 1252, as o consequence
of the change introduced by
article 1101, alrcady noticed,
deelares that the cffect of the
decisory oath submitted )y one
of joint and scveral creditors,
is limited to the share of such
creditor in the debt, and the
dcbtor cannot by that oath free
himself from liability towards
the otlier creditor. This article,
however, like article 1101, is
subjeet to the special rule appli-
cable to commereial partner-
ships.

In the title Of JMorriaye
('ovenonts, Qe article 2205
simplifies the law by aholishing
the, don mutuel, or mutual gift
Ly which, under the old law,
consorts might reciprocally, but
only to a limited extent, confer
upon carh other advantages in
the cvent of survivorship This
speeies of contract had not only
fallen into disuse, but the free-
dom allowed in disposing of
property by will had super-
seded it, hy affording consorts
a more simple and less restrict-
ed means of bepefiting cach
other. Article 1:260 cnacts
that community of property
between  eonsorts  cannot he
stipulated to commence at
any other time than from the
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day of the marriage.  Accord-
ing to Pothicr, it might, under
the old law, be stipulated that
it would commence at any time
after the marriage, though not
before. The Codo has adopted
the rule of the modern French
liw, which is not only more
simple and wniform, but more
in harmony with the natnre of
the marriage contract. Article
147 declares that, without
authorization, a wife cannot
obligate herself, nor bind the
property of the community,
even for the purpose of releas-
ing her hushand from prison,
or of establishing their common
children. These two cases were
formerly exceptions to the gene-
ral rule requiring that the wife
should be aunthorized ; hut as
a judicial authorization can
always be obtained, even when
that of the hushand cannot be
had, and as there scemns to he
no rea=en for dispensing with
it, the Code simplities the law
by applying the same rule in
cvery case. Article £34:2, in
order to remedy a deficiency in
the former law, as well as for
the sake of uniformity, requires
that the inventory made by a
wife, after the death of her
husbhand, to cnable her to re-
renounce the community, shall
be judicially closed, in the
same manner as that pre-
seribed by article 1524 for
preventing  the continuation
of the community hetween a
surviving  consort and the
children issue of the marri-
age. The old Taw required
this judicial closing of the
inventory in the one case, but
omitted to do so in the other,
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although the sameo reason called
for it in both cases.  Article
1350 allows the widow, who
renounces the community, to
retain out of it the wearing
apparel and linen in use for her
person, and also her wedding
presents. The old law allowed
her Dbut one suit of wearing
apparel. The change here
adopted by the Code renders
the rule more consonant with
present notions of propriety,
without going as far as the
French Code, which allows the
wife to vretain all jewelry
whatever.  Under this last
rule serious injustice might,
in many instances, be done to
the creditors of the community.
Article 1389 requires that in
the case of any moveable pro-
perty being excluded from the
community, by a clause of re-
«lization in the contract of
marriage, sach property must
be established ‘either by an
inventory or by some equiva-
lent title. It improves the old
law in this, that in default of
such inventory or title, which
the hushand must sce to, the
latter forfeits his richt to take
back after the disrolution of
the community, such moveable
property as accrued to him
after marriage, and the wife
is allowed to prove, either by
titles or by witnesves, or cven
by common rumor, whatever
property of the same kind ac-
crued to her subsequently to
the same period.

In the title OF Sale, article
1501 declares that when an
immoveable is sold with a state-
ment of its superficial contents,
whethor at a certain rate by
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measurement, or at a ecertain
price for the whole, and really
contains more or less than the
quantity specified, then the
buyer, in the one case, is hound
to give back or to pay for the
exeess, and the scller, in the
other case, is bound tu com-
plete the quantity if possible,
or, if this cannot be done, he
must make a proportivnate re-
duction in the price.  Artiele
1502 provides, however, that
if the difference in quantity ix
80 great as to raise a presumyp-
tion that the buyer would not
have bought had he known it,
he may abondon the sale and
recover Dbuck the price and
expenses, anld such damuges as
he may have suffered. Article
1503 excludes from the opera-
tion of the two preceding
articles all-contracts in which
it is manifest that a certain
determinate thing is sold with-
out regard to measurcment.
These three articles, which may
be considered s one, change
the existing law merely in this
respect, that for the sake of
simplicity and uniformity, as
well as for motives of equity,
they apply the same rule to the
case of excess in quantity when
the property has been sold at
a single price for the whole,
although with a declaration of
its contents. The old law in
such a case allowed the huyer
to have the benefit of the exeess
in quantity. Article 1519 pro-
vides that a purchaser who has
unknowingly bought a property
charged with a noun-apparent
gervitude, under circumstances
which entitle him to vacate the
sale, or to claim indemnity,
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may bring his action for cither
remedy 50 soon as he discovers
the cxistenee of the servitude.
Under the former luw his right
of action did not acerue until
he wax disturhed by the exer-
tize of the servitude.  The new
rule is cvidently more just and
is moreover analogous in prin-
ciple with the recent statutory
change allowing purchasers of
real property to withhold pay-
ment of the price, uutil the
removal of such incumbrances
as may not huve hecome known
to them until after the sale.
Article 1544 provides that in
sales of moveables, when the
buyer fuils to take them away,
the seller may trcat the sale as
null, as soon as the delay has
expired within which it was
agreed to rewove them, or if
there be no such agreement,
then from the time of the
bhayer's heing put in default to
do so. Under the old rule a
suit at law was necessary in
order to give the scller this
right, but the wants and vsaz
now existing among us required
a more specily and less expen-
sive remedy.

In the title Of Lease and

ilire, article 1608 declares that
in the case of farms the pre-
sumed annual lease, resulting
from a holding by sufferance,
terminates on the first day of
Octoler.  This rule is in ae-
*cordanee with the usage of the
country, but had heen omitted
in the statute, by which all
such leases, whether of houses
or of farms, were made to end
on the first of May. Article
1651 provides that, in leases
for two or more yecars, the
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lessee shall not he entitled to
any reduction of rent, hy reason
of total or partial loss of harvest
caused by fortuitous event or
irresistible forece. Under the
old law, the reduction was pro-
portionate to the lnsx, which
was estimated at the end of the
lease, after compensating the
harvests of the znod years with
those of the bad. The new
rule ix more simple, more casy
of application, and less likely
to cause litigation. Article
1662 regnlates the notice to bo
given to the lessee by the lesxor
who, under a stipulation to that
cffeet in tho deed, wishes to
put an end to the lease in order
to occupy tho property himself.
It was formerly a notice of at
least one month; but is now,
for the sake of uniformity,
assimilated to other notices in
cases of lease, and is propor-
tionate to the length of the
terms at which the rent is pay-
able. Article 1690, adopting
a provision which has been
found to work well in France
and which is much needed here
toprevent frequent abuses, pro-
vides that contractors who un-
dertake to build, according to
plans and specifications and at
a fixed price, cannot claim any
additional sum for extra works,
unless such works and their
price aro speciully agreed to
in writing hy the proprietor.

In the title Of Loan, article
1766, as a corollary of the
new rule adopted by article
1064, defines the care which a
borrower is bhound to bestow
upon the thing borrowed to be
that of a prudent administrator, l
and—
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In the title OF Deposit,
articlo 1502 makes a similar
provision with regard to the
care which the depositary is
hound to bestow upon the thing
deposited.

In tho title Of Partnership,
article 1528 declares that when
there is no agreement concern-
ing the shares of the partners
in the profits and losses of
the partnership, they share
cqually. Under the old law
this was the rule in commereial
partaerships only, while in
other partnerships. a different
rule obtained, whenever the
value contributed by cach
partner had heen declared.
The rule given in this amend-
ment is quite as cquitable in
ordinary as in commercial part-
nerships, and its application to
both ensures bhoth simplicity
and uniformity. Article 1879
corrects a mistake in the statute
law, which enacted that in
limited partnerships any alter-
atinn in the names of the part-
ners was deemed a disscolution
of the partnership. This never
could have been intcnded to
apply to the names of the
speeial partners, whose sharcs
arc mere trznsferable invest-
ments, and the correction is
made accordingly.

In the title Of Life-renis,
article 1905 provides that a
rent constituted upon the life
of a person who dies within
twenty days after the date of
the contract is null, and that
the moncy paid for it may be
recovered hack. The change
introduced here consists in fix-
ing at twenty days the period
which under the old law was
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undectermined. An uncertainty
is thus removed which was at
least inconvenient, and might
in some instances be a2 cause of
litigation. Articlo 19314 de-
clares that if an immovcable
hypothecated for the payment
of a life-rent is brought to
sheriff's sale, or is sold by a
deed of which a confirmation
is applied for, the posterior
ereditors have the clinice of
either reeciving the procecds
upon giving sccurity for the
payment of tho life-rent, or of
allowing the creditor of sueh
rent to be collocated for 2 sum
equal to its value. The pro-
visions of this article are con-
sidered more equitable and
more convenient than those of
the former law which gave the
option to the ecreditor of the
rent, by allowing him ecither to
be colloeated for its valuo or to
require that the ereditors <hould
invest a suflicient amount of the
proceeds to produce a like rent,
or should give sccurity and he
persenally liable themsclves for
the paymentof the rent. Article
1915 provides a new and con-
venient vule for estimating the
value of rents, They were
formerly valied aceording to
the age and condition of health
of the persen upen whose life
they werve constitnted, a mode
attended with difficulty and un-
certainty. and sometimes with
considerable cxpenze. The ecr-
tainty and precizion which the
system of life-nzaurances has
now attained, and the conve-
nience of the tahles preparcd
by insurance companics for
establishing the value of risks
upon life, offered a ready mode
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of establishing the valne of life-
rents; and this has heen done
by fixing the value at such a
sum as would be sufficicnt to
purchase from a life-assurance
company a life-annuity of like
amount.

In the titlo Of Transaction®
artiele 1923 enacts that a
eantract of transaction upon
any writing subsequently dis-
covered to be false is wmull.
Under the old law it was null
only in so far as it depended
upon such writing. The new
rule is more cquitabla and
Ingical for the reason that in
transactions all tho different
clauses depend upon eack other,
and cach is a part of the eonsi-
deration without which in most
cases the {ransaction would not
have heen entered into.

In the title OF vdie, article
1971 permits the stipulation
by the pledges that in defanlt
of payment, he shall have a
right to retain the thing
pledzed. Such a stipulation,
under the old law, was furhid-
den, and the pledgee could not
retain the thing except under
the judgment of a eourt, and at
a valuation express1y made for
that prurpose. ” The fsrmer rulo
was intended to prevent usu-
rious tranzactions, but under
our law, which allews the sti-
pulation of any rate of interest,
there is no longer any reason
for the restriction.

In the title (4 Piivileyes and
Iypaticees, articles 20073 and
2669, a< an equitable restric-
tion in favor of the gencral
mass of the creditors of an
cstate, limit the privileges for
expenses of last iliness, when
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the disecase was of a chronie
nature, to those incurred dur-
ing the last six months hefore
the deccase ; and, for the same
reason, article 20€6 limits the
privilege of demestic servants
and hired persons, upon the
moveable property of the
debtor, to the wages due for
one year, previous to the time
of the scizure of the property,
cr the death of the debtor;
while the privilege «f elerks,
appreatices and journcymen,
upen  the erchandise and
efieets contained in the store,
shop, or workshop in which
their services were rendered, is
limited to three months.

In the title Of Keyistration
of Reul Rights, arlicle 2116,
for the sake of simplicity and
uniformity, enacts, for all
cascs, that the memorial to be
registered for the preservation
of arrcars of intercst, or rent,
must be accompanied with an
affidavit of the creditor that
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the amount is due. This for-
mality was previously required
only when the deed was not in
authentic form, but there seems
to be no reason for any excep-
tion in such cases, and the affi-
davit is now required whether
the deed be authentic or not.

In the title Of Insurance,
articic 2548 settles a point
upon which difierent opinions
prevailed. It deelares that
upon an accepted abandonment
of a ship, the freight carned
after the loss Delongs to the
insurer of the ship, and that
the freight carned previously
belongs  cither to the ship-
owner, or to the insurer on
{reight to whom it is abandoned.
Some were of opinion that the
insurer was entitled to the
whole freight, others that he
was cntitled to none. The Code,
as an equitable compromise,
adopts the rule of the American
law upon the subjeet.

Or1aWa, July, 1866,
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AN

RESPECTING THE CODIFICATION OF THE L
RELATIVE T0 CIVIL MATTERS AN,

(Consolidated Statutes for Lower Canada,

HEREAS the laws of

Lower Canada in ('ivil!
DMatters, are mainly those
which, at the time of the
cession of the country to the
British Crown, were in force
in that part of Franco then
governed by the C(ustom of
Paris, modified by Provineial
Statutes, or by tho introduc-
tion of portions of the Law of
England in peculiar cases ; and
it therefore happens, that the
great body of the Laws, in that
division of the Pruviner, exist

only in a language which is:

not the mother tongue of the
inhabitants thercof of British
origin, while other portions are
not to be found in the mother
tongue of those of French
origin; and whereas the laws
and Customs in force in France, |
at the period above mentioned,
have there been altered and
reduced to one general Cude,
so that the old laws still in
force in Lower Canada are ne
longerre-printed or commented
upon in France, and it ‘is be-
coming more and more difficult
to obtain copies of them, or of
the commentaries upon them;
And whereas the reasons afore-
sald, and the great advantages
which havo resulted from Cod-

ACT

AWS OF Lower Cavana
D PROCEDURE.

Chapter I1.)

ification, as well in France as
in the State of Loniziana, and
other places, render it mani-
festly expedient to provide for
the Codification of the Civil
Laws of Lower Canada : There-
fore, Her Mujesty, by and with
the advice und consent of
the Legislative Council and
Assembly of Canada, enacts os
follows :

1. The tovernor may ap-
point three fit and proper per-
sonx, Barristers of Lower Can-

jada, to be Commissioners for
Codifying the Laws of that
tdivizion of the Province in

‘ Civil Matters, and two fit and
proper persons, being also such
Barristers, to he Secretaries to
the Commission, one of whom
shall be a person whose mother
tongue is English but who
is well versed in the French
language, and the cther a
person whose mother tongue is
French but who is well versed
in the English language. 2v
V.e. 43, s 1.

2. Any Judge or Judges of
the Court of Queen's Dench or
i of the Superior Court for Lower

Canada may he appointed a
Commissioner or (‘nnmission-
ers under this Act; and if any
such Judge is so appointed, the
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Governor may appoint any

Barrister of at least ten years
standing at the Bar of Lower
Canada, to be and uct as an
Assistant Judge of cither of
the said Courts,—or any Judge
of the Superior Court to bhe
and act as an Assistant Judge
of the Court of Queen's Bench,
and a Barrister as aforesaid to
supply his place as Judge
of the Superior Court, as an
Assistant Judge thercof,—for
and during the time that the
Judge, appointed a Commis-
stoner under this Act, continues
to be such Commissioner :

2. Every Ascsistant Judge so
appointed shall during the said
time, have and excrcise all the
powers and authority and per-
tform all the duties by law
vested in or assigned to a
Judge of the Court of which
he is appointed an Assistant
Judge, as if he had been ap-
pointed o Judge of such Court,
and shall reside at the place to
be named for that purpose
from time to time by the Gov-
ernor; and in case of the
vacancy of the .office of any
such Assistant Judge, another
may be appointed in his stead
in like manner and with like
effect. 20 V. c. 43, 5. 2.

3. The said Commissioners
and Secretaries shall hold their
offices during pleasure, and in
cases of vacancy, the Governor
may appoint another or cthers
to fill the same, and so on until
the work is completed. 20 V.
e. 45, . 3.

4. The said Commissioners
shall reduce into one Code, to
be called the Civil Code of
Lower Canada, those provisions

L. C.¢. 2.

of the Laws of Lower Canada
which relate to Civil Matters
and are of 2 general and per-
manent character, whether they
relate to Commercial Cases or
to those of any other nature;
but they shall not include in
the said Code, any of the Lows
relating to the Seigniorial or
Feudal Tenure. 20 V. e. 43,
s. 4.

5. The said Commissioners
shall reduee into another Code,
to be called the Code nf Civil
Procclure of Lower (‘anada,
those provisions of the Laws of
Lower Canada which relate to
Procedure in Civil Matters and
Cases, and are of a general
and permanent character. 20
V. e 43,s. 5.

6. Inframing the said Codes,
the said Commissioners shall
embody therein such provisions
only as they hold to be then
actually in force, and- they
shall give the authorities on
which they believe them to
be so; they may suggest such
amendments as they think de-
sirable, but shall state such
amendments separately and
distinetly, with the reasons on
which they are founded. 20
V.c. 43,5 6.

7. The said Codes shall be
framed upon the same general
plan, and shall contain, as
nearly as may be found con-
venient, the like amount of
detail upon each subject, as
the French Codes known as
the Cade Civil, the Code de
Commerce, and the Code de
Procédure Civile. 20 V. ¢, 43,
8. 0.

8. The Commissioners shall,
from time to time, report to the
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Governor their proceedings and
the progress of the work en-
trusted to them, and shall, in
all matters not expressly pro-
vided for by this Act, be guided
by tho instrnctions they receive
from the Governor ; and when-
ever they think any section or
division of the work sufficiently
advaneed for the purpose, they
chall eause the same to he
printed, and transinit a suffi-
cient number of printed copies
thereof with their Iteport to the
Governor :

2. And if the Governor in
Council thinks it advisuble, he
shall cause one or morc of such
copies to be transmitted to
each of the Judues of the Court
of Queen’s Deuch and Superior
Court for Lower Canada, with
a request that he will return
the same, with his remarks
thercon, by a day te be named
in the letter coutuining such
request.  Jhid s S

9. Each of the =aid Judges
shall examine the portion of
the Commissioners’ work so
submitted (o him, and return

the same by the day named as

aforesaid, with his remarks,
and he shall more cxpecially
examine carefully thut purt of
the work purporting to state
the Law then in furce, and
report distinetly his opinion,
whether the Law as it then
stands is correctly stated there-
in, and in what paragraph or
aragraphs (if any) it is in-
gorre%tl)l' stated, with his
reasons and authoritics, and a
draft of the amendments which
ought in his opinion to be
mado in such paragraph or
paragraphs, in order that the
2%

xIxV

Law may be correetly stated
therein. 20 V, c. 43,s. 9.

10. The Judges or any of
them may, in their Report on
any portion of the said work
referred to them, make sug-
gestions for the amendment of
the Law contained in suech
portion, with the reasons on
which sueh suggestions are
founded. 20 V.o, 4, s 10,

11. At aay time when any
portion of the said work is
before the Judges for their
report, they or any of them
may confer with the Commis-
sioners or any of them, touching
the sume; and the Commis-
sioners shall, in any such
conference, give all such in-
formation and explanation as
it is in their power to affurd
and as the Judges may require,
relative to any statement of
the Law as it then stands, or
any suggestion for its amend-
mendment, which the Commis-
sioners have made in such
portion of their work as afore-
said. 20 V.c. 45, 8 11,

1'2. The vreports of the
Judges shall be communicated
to the Commissioners, who shall
make such correetions in their
work as they find advisable
atter having taken into consi-
deration the reports and sug-
gestioms of the Judges; but if
any of the Judges do not send
in their reports hy the dn.y
named for that purpose, this
shall not preveut the Codes
from being completed and
submitted to the Legislature
as hereinafter provided. /fbid,
s 120

13. The Commiizsioners shall,
from time to time, incorporate,



XXXV CON. STAT
with the proper portions of the
said Codes, such amendments
of the aectual Law, as the
Governor in Council thinks it
right to recommend for adop-
tion by the Legislature, after
considering the Repoits of the
Commissioners, and those of
the Judges, if any; but such
amendments shall be carefully
distinguished from the actual
Law. [hid, s. 13.

11. When the said Codes, or
either of them, are completed,
with such amendments as
last mentioned, printed copies
thercof and of the Reports of
the Commissioners, and of the
Judges, if any, shall be laid
hefore the Legislatare, in order
that such Code or Codes may
be made Law hy enactment;
and if it is found advisable
that cither of the said Codes
be completed and submitted
to the Legislature before the
other, the Uivil Code of Lower
Cancde shall be the first so
completed and submitted :

2. Either Ilouse may pro-
pose any amendments to either
Code, but such amendments
shall bhe propesed by resolu-
tions which may be passed by
one House and sent to the
other for its concurrence, and
shall be subject to amendment
by the other, and to be other-
wise dealt with as a Bill might
be, until finally agreed to by
hoth Houses, and shall then be
communicated to the Commis-
sioners, who shall, with all
possible despatch, incorporate
the substance of the amend-
ments so agreed to, with the
proper Code, which may then
be passed as a Bill, at the

. L. C.c. 2.

same or any future session.
1bid, s. 14,

15. The said Codes and the
Reports of the Commissioners
shall he framed and made in the
Freneh and English languages,
and the two texts, when print-
cd, shall stund side by side.
Ibid, s. 15.

16, Any two of the Commis-
sioners may make any report
or do any other thing which
the Commissioners are hereby
empowered to do; saving the
right of the third Commissioner,
if so advised, to make a sepa-
rate report or enter his dissent
and the recasons thercof in the
minutes of the proceedings of
the Commission. 20 V, e. 43,
s. 16.

17. The Commissioners shall
he remunerated for their ser-
vices at such rate as the
Gtovernor in Council shall de-
termine, not exceeding sixteen
dollars per diem to each Com-
missioner while employed in
the performance of his duties,
nor five thousand dollars per
annum to any Commissioner;
and the said Sceretaries shall
be remunerated for their ser-
vices at such rate not exceeding
three thousand four hundred
dollars per annum, as the
Governor in Couneil shall de-
termine, but the said Scere-
taries shall give their whole
time to the duties of their
office. [Ih:d, s. 17.

18. If any Judge of the
Court of Queen’s Beneh or Su-
perior Court for Lower Canada
is appointed such Commissioner
as aforesaid, he shall, while
acting as such, receive no
remuneration as Commissioner
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except the excess (if uuy) f
the remuneration of a Conunis-
sioner over hix calary as Judge;
and any As-istunt Judge to be
appointed to supply the place
of any such Judge while acting
as Commissioner, shall receive
a salary to be fixed hy the
Governor in Council, but not to
excecd tho highest salary of a
Puisné Judge of the Court to
which he is appointed ; suthat
the charge upon the Province
shall not be increased by the
appointment of a Judge or
Judges us Commissioners. 1bid,
s, 18.

19. The Commissioners shall
hold their meetings at such
place as shall bo appointed by
the Governor, and the Scereta-
ries shall keep minutes of the

.L.C.c. Y XXxXvir
proecedings at such meetings.
20 V.o dsos. Lo,

20. The remuneration to the
Commissioners and Seccretarics,
with such expenses as may be
ineurred by them for travelling
cxpen~cs, printing, stationery
and other things necessury to
the due perfurmance of their
duties under this Act. shall be
paid by warrant of the Gover-
nor, vut of the Consolidated
Revenue I'und, as shall also
tho rent of their place of meet-
ing, if such place benot inany
public building.  Jhid, . 20.

1. All moneys expended un-
der this Act shall he accounted
for to Her Majesty and to the
Legislature, in  the manner
provided by law. [fbid,s. 21.




AN ACT

RESPECTING THE CIviL CopE OF LOWER CANADA.

(29 Victoria,

HEREAS the Commission-~

ers appointed under the
second Chapter of the Consoli-
dated Statutes for Lower Cana-
du, to codify the Laws of that
division of the Province in
Civil Matters, have completed
that portion of their work men-
tioned in the said Act as the
('ivil Code of Lower Canada,
embodying therein such provi-

sions only as they hold to be
now actually in force, and
giving the authorities on which
they believe them to he so, and
have sugzested such amend-
ments as they think desirable,
stating such amendments sepa-
rately and distinctly, with the
recasons on which they are
founded ; and have in all res-
peets complied with the re-
quirements of the said Act as
regards the said Code and
amendments ; and whercas the
said Code with the amend-
ments sugeested by the said
Commissioners, has, by com-
mand of the Governor, been
laid hefore the Legi<lature, in
order that the said Cude, with
such amendments as may be
adopted by the Legistature,
may be made law by enact-
ment ; and whereas such of the
amendments suggested by the
Commissioners, and such other
amendments as are mentioned
in the resolutions contained in

chapter 41.)

the Schedule hereunto annexed,’
bave been finally agreed to by
both Houses : Therefore, Iler:
Majesty, by and with the ad-
vico and consent of the Legis-
lative Council and Legislative
Asscmbly of Canada, enacts as
follows :

1. The printed roll attested
as that of the said Civil Code
of Lower Canada, under the
signature of His Excellency the
Governor General, that of the
Clerk of the Legislative Coun-
cil, and that of the Clerk of the
Legislative Assembly, and de-
posited in the offico of the
Clark of the Legislative Coun-
¢il, shall be held to be the
original thereof reported by
the Commissioners as contain-
ing the cxisting law without
amendment ; but the marginal
notes, and the references to
existing laws or authorities at
the foot of the several articles
of the said Code, shall form nro
part thereof, and shall be held
to have heen inserted for con-
venience of reference only, and
may be omitted or corrected.

2, The Commissioners under
the Act mentioned in the pre-
amble of this Act, shall
incorporate the amendmernts
mentioned in the resolutions
contained in the Schedule to
this Aect with the said Civil
Code as contained in the roll
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aforesaid, adc?ning their form | or to the original Rell, and
and language (whennecessary) | shall submit the same to the
to those of the said Code, but |

without changing their effeet,
inserting thewm in their proper
places, and striking out of the
xitid Code any part thercof in-
consistent with the ~aid amend-
ments.

3. The Governor may also
select any Aects und parts of
Acts passed during the session
now last pust and the present

session, whiclk he may deera

it advisable to be incorporated
with the said Code, and may
cause them to be =u incorpo-
rated by the suid Commis-
sioners, in the manner Lereiu-
before prescribed with respect
to the amendments above men-
tioned, striking out of the Code
or amendments any part there-
of inconsistent with the Acts
or parts of Acts incorporated
therewith.

4. The Commissioners may
alter the numbering of the
Titles and Articles of the said
Code or their order, if nced
be, and make the necessary
changes in any reference from
ono part of tho Code to another,
and may correct any mis)rint
or error whether of cotmis=ion
or omission, or any contradic-
tion or ambiguity in the origi-
nal Roll, but without changing
its effect.

5. Su soon ag tho sail work
of incorporation and correction
shall have been completed, the
said Commissioners shall cause
the Code to be reprinted as
amended and corrected, care-
fully distinguishing in such
reprint the substantive nmnend-
ments and additions made in

Governor, who may cause a
correct printed Roll thereof,
attested under his siznature
and countersigned by the. Pro-
vineial Secrctary, to ho de-
posited in the ofiice of the Clerk
of the Legislative Counacll,
which Roll shall be licld to o
the original thercof; any such
marginal notes or references
thercon as are mentioncd in
Section one, beinz held to form
no part thereof, but to be in-
serted for eonvenience of vefer-
ence only.

6. Tho Governor in Conncil
may after such deposit of the
ILoll last mentioned, declare by
Proclamation the day on, from
and after which the said Codo
as contain:d in the said Lol
shall come into foree aud luve
cffect as law, by the esiz
tion of ¢ The Civit Code
Lower Cuanada,” and upon,
from and after such day the
said Code shall be in force
weeordinely.

7. The laws relating to the
distribution of the printed
copics of the Statntes shall
not apply to the said Code,
which shall bhe distributed in
such numbers and to sneh per-
sons only as the Governor in
Council may direct.

w. This Act aml the Pro-
clamation mentioned in sec-
tion six, shall be printed with
the copics of the said Code
printed for distribution as
atoresaid.

9. So much of the Act cited
in the Prcamble ax muy be
ineonsistent with this Aect i9
hereby repealed.




PRQVINCE OF} MONCK.
CANADA.

VICTORIA, by the Grace of
tiod, of the United King-
dom of Great Dritain and
Ireland, QUEEN, Defender
of the Faith, &c., &e., &e.

To all to whom these preseuts

shall come, or whom the
same may in any wise con-
cern—GREETING ¢

Giro. ET. CARTIER, | WHEREAS
Atty. Genl. in and

by a certain Act of the Legis-

lature of the Province of Cana-
da, passed in tho twenty-ninth
year of Our Reign, intituled :

“An Act respecting the Civil

Code of Lower Canada,” it is

amongst other things in effect

enacted that the printed roll
attested as that of the said

Civil Code of Lower Cuncdu,

under the signature of His

Excellency the Governor Gene-

ral, that of the Clerk of the

Legislative Council, and that

of the Clerk of the Legislative

Assembly, and deposited in

the office of the Clerk of the

Legizlative  Council, shall be

held to he the original thereof

reported by the Commissioners
as containing the cxisting Law
without amendment ; but the
marginal notes, and the refer-
ences tu cxisting laws or au-
thorities at the foot of the
several articles of said Code,
shall form no part thereof, and

serted for convenience of refer-
enee only, and may be omitted
or corrected ; that the Commis-
sioners appointed under the
sccond chapter of the Consoli-
dated Statutes for Lower Cana-
da, to codify the Laws of that
Division of the Province in
civil matters, shall incorporate
the amendments mentioned in
the resolutions contained in the
Schedule to that Act with the
said Civil Code as contained in
the roll aforesaid, adapting
their form andlanguage (when
necessary) to those of the said
Cade, but without changing
their effect, inserting them in
their proper places, and strik-
ing out of the said Code any
part thereof inconsistent with
the said amendments; that the
Governor may also select any
Acts and parts of Acts passed
during the secssion then last
past, and that session, which he’
may deem it advisable to bein-
corporated with the said Code,
and may cause them to be so
incorporated by the said Com-
wissioners, in the manner
thereinbefore prescribed with
respect to the amendments
above mentioned, siriking out
of the Code or amendments any
part thereof inconsistent with
the Acts or parts of Acts incor-
porated therewith; that the
Commissioners may alter the

, mumbering of the Titles and

shall be held to huve been in- | Articles of the said Code or
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their order, if need be, and
make the necessary changes
in any reference from one part
of the Coude to another, and
may correet any misprint or
error whether of commission or
omission, or any contradiction
or ambigunity in the original
oll, but without changin its
efteet ; that so soon as the «aid
work of incorporation and cor-
rection shall have been com-
pleted, the said Commissioners
ghall eause the Code to be re-
printed as amended and cor-
rected, carefully distinguishing
in such reprint the substantive
amendments and additions
made in or to the original
Roll, and shall submit the sameo
to the Governor, who may
caunse a correct printed Roll
theveof, attested under Iis sig-
nature and countersigned hy
the Provineial Seerctary, to he
deposited in the oflice of the
Clerk of the Legislative ("vun-
cil, which Roll shall be held to
be the original thercof; any
such marginal notes or refer-
ences thereon as arc mentioned

in section one, being held to
form no part thereof, but to he
ingserted for convenience of

reference only; and that the}
Governor in Couneil may after

such deposit of tho Loll last
mentioned, declare by Procla- !
mation the day on, from and |
after which the said Codo ns‘
containcd in the said Rull shall
come into force and have cifeet
as law, by the desiznation of
«The Civil Code of Lower Ca-

nada,”” and upon, from and after

such day the said Code shall’
be in force accordingly; AND .
WHERFAS the said Commis- |

XLI

sioners have incorporated the
amendments mentioned in the
resolutions contained in the
schedule to the said Act with
the said Civil Code as contained
in the roll aforesaid, baving
adapted their form and langu-
age to those of the said Code but
without having changed their
‘fect, having inserted them in

| their proper places, and having

struck out of the said Code
any part thereof inconsistent
with those amendments; Axp
WHERFAS the said Commission-
ers have been duly directed to
incorporate, and have incorpo-
rated with the said ('vde cuch
Acts and parts of Avts, passed
during the luxt two sessions of
the Legixlature of (‘anada, as
werodeemed advisable to be in-
corporateil therewith, and have
struek out of the said Code and
amendments any part thereof
inconsiztent with such Aets or
parts of Acts 5o incorporated;
AxD wHEREAS the said Com-
missioners have altered the
numbering «f the Titles and
Articles of the said Code and
have muude the necessary
changes in any reference from
one pirt of the Cade to another,
and have ecorrected any mis-
print or ervor, whether of com-
mixsion or omission in the origi-
nal rell, but without changing
its efiicet ; AND WHEREAS S0 £001
as the said work of incorpora-
tion and correction was coni-
pleted, the said Commissioners
have causeid the Cude to be
reprinted as amecnded and
corvected,  having  carefully
distinguizhed in such reprint
the substantive amendments
and additions made in or to
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the original Roll and have sub-
mitted the same to the Gover-
nor of Our said Province of
Canada; ANXD WHEREAS all the
provisions of the first five sec-
tions of the ahove Act have
been duly carried into effect;
AND WHEREAS CHARLES STANLEY
ViscovsT Moxck, heing Gover-
nor ieneral of Our said Pro-
vinee of Canada, after the pro-
visions cuntained in the first five
sections of the said Act had
been as above and in every other
particular duly ecarried into
cffeet, hath caused a corrcet
printed roll of the said Civil
Code, attested under his signa-
turc and countersigned by the
Provincial Seeretary, to be de-
porsited in the office of the Clerk
of the Legislative Council; AND
WHEREAS Our said (uvernor
General of Our said Province
of Canada, after such deposit
of tho said printed roll of the
said Civil Code, hath, by and
with the advice and consent of
Our Exceutive Couneil, for the
said Province, fixed the FIRST
day of AUVGUNT next, as the
day on, from and after which
the said Code as contained in
the said Roll shall come into
furce and have ecffcet as law,
by the dcsignation of *The
Civil Code of Lower Canada;”
Now Kxow YE, that by and
with the adviee of OQur Ex-
ceutive Council for the said
Provinee of Canada, We do, by
this Our Royal Proclamacion,
declare that on, from and after
the I'IRST day of the month
of AUGUNT next, the said last
mentioned Roll attested under
the signature of Qur said Gover-
nor General of our said Pro-

PROCLAMATION.

vince of Canada, countersigned

by the Provincial Sceretary and

deposited in the office of the

Clerk of the Legislative Council

of the said Province as afore-

said, shall come into force and
have effect as law by the de-
signation of “ The Civil Code of

Lower Canada;”’ Of all which

Our loving subjects of Our szid

Province, and all others whom

these presents may concern,

are hereby required to take
notice, and to govern them-
selves accordingly.

I~v TesTiMoNy WHEREOF, Weo
have caused these our Letters
to be made Patent, and the
Great Seal of Our said Pro-
vince of Canada to be here-
unto afiixed : Wirvess, Our
Right Trusty and Well-
Beloved Cousin the_ Right
Honorable CHARLES STANLEY
Viscoust Moxck, Baron
Monck of Ballytrammon,
in the County of Wexford,
Governor General of British
North America, and Captain
General and Governor in
Chief in and over Our Pro-
vinces of Canada, Nova
Scotia, New Brunswick, and
the Island of Prince Edward,
and Vice Admiral of the
same, &ec., &c., &e. At Qur
Government Ilouse, in Our
CITY OF OTTAWA, in OQur
said Provinee of Canada, this
TWENTY-SIXTH day of
MAY, in the year of Our
Lord, one thouasnd eight
hundred and sixty-six, and
in the Twenty-ninth year of
Our Reign.

By Command,

WM. McDOUGALL,

Secretary.



ABBREVIATIONS.

A,

a.—article; articles.

Abbott,—Abhott on Shipping.

A. D.—Ancien Denizart.

al.—alinéa.

Alau. — Alauzet,
rances.

Alnutt, P. W.—Alnutt, Practice
of Wills.

Ang. Ins.—Angell, on Life and
Fire Insurance.

a. pr.—article préliminaire.

Arg.—Argou,

Arn.—Arnould, on Insurance.

Arn. Corp.—Arnold on Corpo-
rations.

Arr.—Arrct; Arrétés.

Des Assu-

<L H.—Aret du Conscil
Supéricur.

“ Jdo Boni.—Arréts de Boni-
face.

¢ Lam. — Arrétés do La-’
moignon.

« P. P.—Arét du Parle-
ment de Paris.
Ass,—Assuranece,
Aug.—Augeard.
Auth, o Author.—Authoritics.

B.

b.—book.

B.—Bills.

Ba. Ab.—Bacon’s Abridgment.

Bac. D. J.— Baequet, Droits
de Justice.

3

Bar.—Dartolus.

Bard.—DBardet.

Bax,—Dasnaze.

Bav. & L.—Duvonx et Loisean,
Jurisprudence dat'ode Civil,

Bay. B.—Bayviey on Bills.

B. &’ \re.—DBouncher d’ Areis.

Beauh. — Beaubien, Lois du
Canada,

" Beawes—Dewwes, Lex Merea-
toria,

Bée. ).—Dreane, Questions sur
1o Droit Commereial.

Bell, Com.—DBetl’s Commenta-

ries.

Ben. — Benecke, Principles of
Indemnity.

Bi.—Biret.

“« Tixp. — Biret, Explication
du Code,

Bine. N. (.—Bingham's New
Cas

Bio. aclie, Dictiounaire deo
| Procédure.
P BL—Dlois,
‘ Dla.—Blaekstone’s Commenta-
| ries.
| Boi. — Boilenx, Commentaires
sur le Code Civil.
 Buie.~Boicean.
Don.—Donnicr,
i Boni. (Arr. de)—Arréts de Bo-
niface.
Bor.—Bornicr.
Bosq. — Bosquet, Distinumaire
des droits dumanizux.



ABBREVIATIONS.

XLIV

Bouch. — Boucheul, Biblio-
thique.

Boud.—Boudousquié.

Bouh.—Bouhier.

“* C. B.—Boubhier,
tume de Bourgogne.
Boul. Stat.—Boullenois,

Statuts.
« Dissert.——Boullenois, Dis-
sertations.
Bou.-Pat.—Boulay-Paty, Droit
Commercial.
Bour.—Bourjon.
Bous.—DBousquet.
Bout.—Boutaric.
Boutil. 5. R.—DBoutillier, Som-
me Rurale.
B. R.—Bail & Rente.
Bret. II.—Bretonnier sur Hen-
rys.
¢ Q.—DBretonnier, Questions
de Droit.
Bril.—Brillon.
Bur.—Burge.
Byles—Byles on Bills.

Cou-

Des

C.

c.—chapter.
C.—Civil Code of Lower Cana-

da.
S ﬁn‘] % Coutume d’Anjou.

Cad.—Cadres,
Cap. Charl.—Capitulaires de

Charlemagne.

“  Louis Déb.—Capitulaires

de Louis le Déhonnaire.
Car,—Carondas.

“ Rep.— Carondas, Réponses.
Cas.—Casarégis, Discours.
Cat.—Catellan,

C. B.—Coutume de Bourgogne.

C. Bourh.—Coutume de Bour-
bonnais.

C. Br.—Coutume de Bretagne.

C. Co.—Code de Commerce.

C. €. V.—Code du Canton de
Vaud.

Ch.—Change.

Chab.—Chabot.

Chaliz. Op.—Chalmer’s Opi-
nions of Bminent Lawyers.
Champ. et Rig.— Champion-

nitre et Rigaud.
Char.—Chardon.
Chau.—Chaudon.
Che.—Chenu.
Chep.—Cheptels.
Chit. B.—Chitty on Bills.
¢ (‘o. L.—Chitty on Com-
mercial Law.
¢ Con.—Cbitty on Contracts
“ (r. L.—Chitty on Crimi-
nal Law.

«  Pr.—Chitty
gative Law.
Chit. & H.—Chitty and Hulme.

cit.—citations.

Cho.—Clopin.

Christic, P. W.—Christie, Pre-
cedents of Wills.

C. L.—Civil Code of Louisiana.

Clam.—Clamageran.

Cleirae, 0. H.—Cleirae, Ordon-
nances Hanséatiques,
- U. ¢. M.—Cleirae, Us
et Coutumes de la Mer.

C. N.—Code Napoléon,

C. Nor.—Coutuwme de Norman-
die.

C. 0.—Coutume d’Orlé¢ans.

Coch. PL.—Cochin, Plaidoyers,
(Edition 1821.)

Cod.—Codex Justianus.

col.—column.

Coll. Part.—Collyer on Part-
nerships.

Com.—Comyn.
“  (following the name of
an author).—Communauté.

Con.—Contracts.

Conf. du C.—Conférences du
Code.

€ons,—consequence.

on Prero-
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Cons. de M.—Consulat de la
Mer.

cont.—contra.

Cog.—Coquille.

Cou.—Couchot.

(. P.—Coutume de Paris.

(‘. R.—Constitution de Rente.

C.R.8.—Code of Roman States.

C. 8.—(Code Saride.

C. B. C.—Consolidated Statutes
of Canada.

C. 8. L. C.—Consolidated Sta-
tutes for Lower Canuda.

Cub.—Cubain.

Cug. Cugnet.

Cuj.—Cujas.

D.
D.—Dard.
Dag. Pl.—Daguesscau, Plai-
doyers.

Dal.—Dalloz.
¢« D.—Dalloz, Dictionnaire.
J. G.—Dalloz, Jurispru-
dence Générale.
¢« R. J.—Dalloz, Receuil de
Jurisprudence.
Danty, — Danty, Preuve par
témoins,
Darg. C. B.—Dargentré, Cou-
tume de Bretagne.
Dar. Inj.—Darcau, Injures.
Del.—Déelaration.
déf.—définition.
Deth.—Delhommeau.
De L’H.—De L'Hommeau.
Dels.—Delsol.
Dclv.—Delvincourt.
Delv. Dr.C.—Delvincourt, Droit
Commercial.
Denm—Demante.
Demo.—Demoly.
Demol.—Demolombe.
Dén. Ac. de Notor.—Denizart,
Actes de Notoriété.
Dép.—Dépot.
Desg.—Desgodets.

I3
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. ]lps]».—ln-s]-r-i.\svs.
De V. & Gil.—De Villeneuve
C & Gilbert.
~De Yilb Do ¢.—De Ville-
ncuve, Dictionnaire du Con-
tenticnx Commercial.
dist.—di=tinction.
D'OL—D'0Olive.
Dom.—Domat.
Don.—Donations entre vifs.
L M. — Donations  entre
Mari et Femme.
Dou.—TItouaire.
Dou. tun. Als.—Doucet, (u-
nadian Abstract.
Dowd. Ins.—Dowdswell, Insu-
rance (. & L.)

Drapier, — Drupicr, sur les
Dixmes.

Drion,—Drion, du Notaire cn
Necond.

Duer,~—Duer, on [usurance.
Dum.—Dumoulin.
+  M.—Dumoulin, Coutuine
du Maine,
¢«  P—Dumoulin, Coutume
de Paris.
Dun.—Dunod, Prescriptions.
Dup.—Dupérier.
Dupl. €. P.—Duplessis, sur Ia
| Coutume de Paris.
Dhur.—Duranton.
Duv.—Duvergier.

E.
E.—Edit.
East.—Ea
ed.—edition,
Ed. & 0.—Edits et Ordon-
nances.

e. l.—endem loco,
Ellis, — Ellis, Life and Fire
Insurance (Shaw’s.)
| Em.—Emérigon. )
Em. (Bou.-Pat). — Emérigon,
| par Boulay-Paty.
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Ency.—Encyclopédie de Droit.
“  Abseut (e. g.)—Encyclo-
pédie, verbo Absent.

Ersk. Inst.—Erskine’s Insti-
tutes.

e. t.—codem titulo,

ct. pas.—et passim.

e. v.—endem verho.

F.
ff.—Digestum Justiniani.

Fa.—Favre.
Fav.—Favard.

¢ de Lang. — Favard de
Langlade.
F. C. P.—French Code of Civil

Procedure.
Fen.—Fenet.
“ Poth.—Pothier par Fenet.
“ 1T. P.— Fenet, Travaux
Préparatoires.
Fer. C. P.—Ferriére, Coutume
de Paris
“ D.—Ferri¢re, Dictionnaire
de Droit.
¥ G, C.—Ferricre,
Coutumier.
Flan.—Flanders or Shipping.
Feel. —Feelix (Deriangeat).
“ H.—Felix ot Henrion.
fol.—folio.
Fost.—Fostez.
Four. S.—Fournel, Traité de la
Séduction.
“  V.—Fournel, Voisinage.
Frém.—Fréminville.
Fur.—Furgole.

Grand

G.

Gin, — Gin, Analyse du Droit
Frangais.

Gir. L. C.—Girouard, Lettres do
Change.

gl.—glose.

Glf. Ev.—Greenleaf on Evi-
dence.

ABBREVIATIONS.

Gou.—Gousset, Code Civil.

Gow, — Gow on Partnership
(3d ed.)

Grant, Corp,—Grant on Corpo-
rations.

GGirav. L.—@Graverol sur La-
roche.

(ir. C.—Grand Coutumier.

tren. Hyp.—Grenier, IIypo=
theques.

Gren. on E.—Grenler, sur Edit
de 1771,

Guen.——Guenois, Recueil d'Or-
donnances.

(Gtuidon—Le Guidon de la Mer.

Guy.—Guyot, Répertoire.
“ Absent (e. g.)—Guyot,
Répertoire, verbo Absent.

Gtuyp.—Guypape.

H.

Halifax, A. C. L.— Halifax,
Analysis of Civil Law.

Ha. P. C.—Hale, Pleas of the
Crown.

Hein.—Heineccius.

Hen.—Henrys.

Henn.—Hennequin.

Her. — Héricourt, Vente des
Tmmeubles.

h. t.—hoc titulo.

Hon. — Houyvet, Ordre des

créanciers.

Hyp.—Hypothéques.

I.
Ib.—Ibidem.
Id.—Idem.
i. f.—in fine.

ImbA.—Imbert, Pratique Judi-
clialre.

Ind.to Stat.—Index to Statutes.

Iof. & fort.—Inference & for-
tort.

Ins.—Insurance.
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Ins. sur Conv.— Instructions
faciles sur les Conventions.
Inst. — Institutiones Justini-

ani.

Intr.—Introduction: Introdie- i
tion Générale aux Coutumes. |

i. p.—in principio.

I. S.—Imperial Statute.
Tsam.—TIsambert.

i vi—ilsdem verbis.

J.

J. A.—Journal des Andirnees.
Jarman,—Jarman on Wills.
J. Oléron,—Jugements D'0Ol¢-
ron.
Jones, Bts.—Jones, B
J. P.—~Journal du Puluis.
Jou. A. J.—Jousze, Admini-
stration de la Justice,
“ O.—Jousze, Ordonnanee,
Jouy, Pr. des Dixmes.—Jouy,
Principes des Dixmes.

K.

Kt.—Kent’s Commentaries.

L.
L—Tiber ; livre,
L. Mar.—Louage, Maritimes.
L. & B.—Louet & Brodeun.
L. & B. C. P.—Louet & Brodeau,
Coutume de Paris.
Lac.—Rousscan de Lacombe,

Lah.—Lahaie.

Lal.—Lalaure.

Lam. M. — Lamoignon, M-
moires. o
¢ Arr.—Arrdtes de Lamoi-

gnon.
Lan.—Tange.
—TLapeyreve.
—Laroche.
Lau.—Lauariére.
1. c.—laco cituto,

.
|
1

XLyt
P L., J.—Lower Canada Jurist.
L. . R.—Lower Cunada Re-
| ports
I Lebh.—Lebrun,
Lehr —Lebret, delaSouve-

rainete.
Lem.—Lemaitre.
! Lep. —~Lopage.
Lepr. -lm]uc tre.
let.—letier,
Levi,—Levi, Coutmereial Law.
Lew. Mar.—Lewis, on Marri-

age.
! Lo.—Toers,
“ E. ¢.—Luers, Esprit du
(‘luiu
L. (.—Locré, Ligislation
Civije,
Loi. I 1‘.—~Lnisel, Institutes
Contumicres
Lor.—Lorienx,
Loui. R. (0. %) —Lonisxiana
Repurts (011 Series)
" Lovel W. — Lovelaxs  on
Wi
Loy, Seign, — Lovsean. Des
Neigneur
. Of.—Loysean, Des Offices,
| M.
I Mac.—Maclachlan.
Mitgens, — Magens on Insu-
rune
Ma {aleville.

i Man.—Manuel de Paillet.
Mand.—Maudat.
Mar.—Muri .
 Mare.~—Marendd,
Marsh. — Marshall,
Tance.
Mas.—Ma

on Iusu-

! ;‘\Ich.—)lﬁ‘wchius‘ )
Mere. de tut, — Meceier,
tutelix.

De
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Berl.—Merlin, Repertoire.
“  Absent (e. g.)—DMoerlin,
Répertoire, verbo Absent.
“ Q.—Merlin, Questions de
Droit.
Mes,.—Mesle,
Mil.—AMillet,
Mol.—MMolloy.
Maont.—Montvallon,
Mor.—Mornae.
Month.—Montholon.
M. 8. A.—The Merchant Ship-
ping Act, 1854,

N.

n, -— note.

n. — number {often omitted,
particularly with Potbhier.)

Nan.—Nantissement.

N. D.—Noeuveau Denizart.

N. Fer.—Nouveau Ferriére.

N. Pi.—Nouvcau Pigeau.

Neu.—Nouguier.,

Nov,—Novellwe.

0.

0.—Ordonnance.
Ob.—Obligations.

0. Bl.—Ordonnance de Blois.
obs.—ohservation.

0. C.—Ordonnance du Com-

merce.
0. D.—Ordonnance des Dona-
tions.

Ordonnance des Eaux

Q.

H.—Ordennances Hanséa-

tiques.

Oli.—Oliphant on Racing.

0. M. — Ordonnance de la
Marine.

0. Mou.—Ordonnance de Mou-
. lins.

0. 0.—Ordonnance d'Orléans.
Ort.—Ortolan.

ABBREVIATIONS.

0. S.—Ordonnance des Sub-
stitutions.

Q. T.—Ordonnance des Testa-
ments.

0. W.—Ordonnances de Wis-
buy.

P.

p.—page, or pages; (is omitted
in most cases.)

Pa. Ag.—Paley on Agency.

Pa. P. & A.—Paley, Principal
and Agent.

Pail.—Paillet, Manuel de Droit
Frangais.

Pand.—Pandectes.

Pap. Arr.—Papon, Arréts.

Par.—Pardessus, Droit Com-
mercial.

Pars. M. L.—Parsons, Mercan-
tile Law.
¢ W.—Parsons on Wills.

P. C.—Procédure Civile.

Per. E. C. 8.—Perrault, Ex-
traits du Conseil Supérieur.
¢ E. P. Q—Pcrrauit, Ex-
traits de la Prévosté de
Québec.

Pertrin.—Perrin, Code des Con-
structions.

Pers.—Personnes.

Pet.—Petersdorff.

P. Fr.—Pandectes Francaises.

Ph.—Phillips, Insurance.

P. & H.—Priviléges et Hypo-
thiques,

P. Mar.—Puissance Maritale.

Pi.—Pigean, Procédure Civile.

Poc.—Pocquet de Livonniére.

Pos.—Possession.

Poth.—Pothier.

“ Ass. - Potbier,
rance.

“ B. R.—DPothier, Bai) 3
Rente.

¢ Ch,—Pothier,

Assu-

Change.
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Poth. Chep. — Pothier, Chepa
tels.

v Choses—Pothier, Cho-
ses.
“ C. 0. Com. (e. g)—

Pothier, Coutume d’Orléans,
Introduction au Titre de la
Communauté,

o Com. — Pathier,
munauté.

“  C. R.—Pothier, Cunsti-

tution de Rente.

“ Dép.—Pothier, Diépat.

“ Don.—Puthier,  Dona-

tions entre vifs.

¢« Don. M.—TPothier, Do- |
nations entre mari et femme.

“« Dou. — Pothier,

Com-

“  Hyp.~Pothier, Hypo-!
thégnes, J
“ Intr. — Pothier, Intro- |
duction générale aux Cou-
tumes.

“* Jen —DPathier, Jeu,

“ L. Mar.— Pothicer, Lou-
ages Marvitimes.

“ Lou.—DPothicr, Louage.

“ Mand.-—Pothier, Mun-
dat.

“ Mar. — Pothier, Mari-
age.

“ Nan.—DPothier, Nantis-
sement.

“ Ob. — Pothier, Obliga-
tions,

“ Pand.— Pothier, Pan-
dectes.

“ P, C.—Pothier, Procé-
dure Civile.
‘“  Pers.—Pothier, Per=on-

nes.

“ P. Mar.—Pothier, Puis-
sance Maritale.

“ Pos.—Pothier, DPoszes- l
sion

« Pres. — DPotbier,

Pre- [
scription,

XLIX

- Prét C.~—Puthier, Prét
de Consomption.

“  Prét U.—Pothier, Prit
a Usawe.

« I'r.ti. A.—Pothier, Prét

4la Giros venture.

. Prop. — Pothier, Do-
maine de Propricté,

i Soe.—Pothier, Socidte,

e Sub.—Pothier, Suhsti-
tutions.

e Sue.—Paothier,
sions.

« Test. -— Pothier,
tions testamentaires,
« Vente—Pothier, Vente.

Nueces-

Doua-

P. Poul.—Dn Pare Ponlain.
Dou- | pr. (a.)—pr¢liminaire (art cle.)
Pr. d

Jan.—Drevot de la

Janues,

Pyes—~Dreseription.
PIro. €0 N.—Projet du Code

Napoléon,

Prop.—Propriété.
Proud.—Proudhon (Valette.)

“ (. D. F.— Proudhon,
Cours de¢ Droit Francais,

« D. I"~=Promlhon, Do-
maine de Proprieteé.,

ty partie.

(.—Proci:s Verbal des
Conférenees,

o}

Q. —Questions,
(. —question, questions.
i Quen.—Quenault, Assurances.

R.

r.—régle ; rule.

~—Ravecau,

Ravi.—Raviant,

R. de Vil.—Rolland de Vil-
largues.

R. Lyon.—Réglement de Lyon,

Ren,—Renusson.
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Ren. Subr.—Renusson, Subro-
gation.

Rep.—Répertoire.

Rev.—Revue de Législation et
do Jurisprudence du Bas
Canada.

Ric.—Ricard.

Rich.—Richer.

Riv.—Riviére.

R. J.— Receuil de Jurispru-
dence (Dalloz.)

Rod.—Rodier.

Rodi.—Rodidre.

Rog.—Rogron.

Ros. B.—Roscoe on Bills.

Rus. Cr.—Russell on Crimes.

R. Wol.—Revue Wolowski.

S

s.—section.
Sal.—Sallé.
“ (', des Curds.—Rullé, Code
des Curés.
Salv.—Salviat.
. U. F.— Salvaing,
zo des Fiefs.
Sav.—Savig

)y—Savary,
Paréres, Parére 39.
¢ P. N.—Savary, Parfait
Négociant.

Sclg.—Sedewick, on Measure
of Damages.

Ser.—Serres.

Serp.—serpillon.

Sm. Con.—smith on Contracts.

“ M. L.—Smith, Mercantile

Law.

Soe.—Société.

Soe.—Soefve.

Sol.—Solon.

som.—sommaire.

Stair, Inst.—Stair, Institutes.

Steph.—Stephen’s Commenta-
ries.

Stev.—Stevens, on Average.

ABBREVIATIONS.

; Sto. Ag.—Story, on Ageney.
« B, E.—Story on Bills of
Exchange.
“ DBts.—Story on Bailments.
“ (Con.—Story on Contracts.
Conf.—Story on Contlict of
Laws.
¢ Part.—Story on Partner-
ship.
«“ P.N.—Story on Promissory
Notes.
Str.—xtraecha, de navibus.
St. Rep.—Stuart's Reports.
Sub.—Subrogation.
Sue.—Successions.
Sug. V. P.—Sugden, Vendors
and Purchasers.
sup.—supré.

'

T.

Tay.—Taylor, on Evidence.

Test.—Testaments.

Teu. et Sul.—Teulet et Sulpicy,
Codes Frangais.

Thev. - Des. — Thévenot-Des-
saules, Dictionnaire Du Di-
geste,

Tom.—Tomlin's Law Diction-
ary.
“  Treason (e. g.)—Tom-
lin’s Law Dictionary, verbo
Treason.

Toub.—Toubeau

Toul.—Toullier.

Tr.—Troplong. :

“ P.& H.—Troplong, Pri-
viléges et Hypothéques.

t. t.—toto titulo.

Tud.—Tudor, Mercantile Law.

V.

v. — for wverbo, is generally
omitted.
V.—Vietoria.
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Va.—Valin.
¢ 0. M.—Valin, Ordonnanece
de la Marine.
¢ Ass.—Valin, sur 1I'0rdon-
nance de la Marine, titre
Des Assurances.

Vaz.—~Vagzeille.

v. ¢c.—verbo citato, or verbis
citatis.,

Vin. Q. §. — Vinniuy, Ques-
tiones Selectee.
“ in Pek.—Vinnius in Pek-
ium.

Voet, P.—Voet ad Pandectas.

Ly

w.

Wat. Part.-—~Watson, Partner-
ship.

Weatherly G. P.—Weatherly,
Guide tu Probate.

Whar.—Whurton’s Law Lexi-
¢on.

; Woolrich, . L. — Woolrich,
Commercinl Law.

Zz,

Zach.—Zacharize.

The abbreviations of the Latin titles of the Institutes, Digest,
Code, or Novelle, are not included in the above List, as their

meaning may readily be found with the assistance of the

Alphabetical Tables of the Corpus Juris Civilis.

3%



NOTE.

The dash “—7”, in the text of the articles,
indicates the beginning of a paragraph.

Two hyphens ““- -, after the number of a
puage, or other reference, mean: *and following.”

The numerals and figures between brackets, at
the end of each article, refer to the volume and

page of the Draft as finally reported by the
Commissioners.



CIVIL

C ODE

OF

LOWER CAYNADA.

PRELIMINARY

TITLE

OF THE PROMULGATION, DISTRIBUTION, EFFECT, APPLICATION, ISTER-

PRETATION AND FEXECUTION

1. Acts of the imperial par-
liament which affect Canada are
deemed to he promulgated and
come into force from the day
on which they receive the royal
assent, unless some other time
is therein appointed.—1 Bla.
102-107 ; 1 Chit. Cr. L. 6335 1
P. Fr. 407; Chalm. Op. 158,
228, 231,292,511; C. N. 1. (L.
243.]

2. The acts of the provineial
parliament are deemed to be
promulgated :

1. If they he assented to by

tho governor, from the date of
such assent ;

2. If they be reserved, from
the time at which the governor
makes known, cither by procla-
mation, or by speech or message
to the legislative council and
assembly, that they have re-

OF THE LAWS IN GENERAL.

ceived thernyal assent.—C. S, C.

¢. 5, 8. 4; Union Aect, 8. 38,
300 1P Fr. 407, p. x371; O
S L Coe 3,501 CONU T
[T. 245

3. Any provincial act as-
sented to hy the governor, ceascs
to have force and effect from
the time at which it is an-
nounced, either hy proclama-
tion, or by speech or message
to the legislative council and
assembly, that such act has
been disallowed by Her Majux
ty, within the two years fulluw-
ing the reception, by ene of her
prineipal sesretaries of state,
of the authentic copy which
has been transmitted to him of
such act.—Union Act, s. 8.
[7. 243.]

4. An authentic copy of the
statutes assented to by the gov-

Nore.—The changes and additions made in virtue of the
statute of 1865, intituled : An Act respecting the Ciril Code of
Lower Canada, and contained in the Schedulo of Resolutions
appended to the said statute, are, in this Code, inserted hetween

brackets [].
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ernor, or the assent to which
has been published as provided
in article 2, is furnished by the
clerk of tho legislative council
to llor Majesty’s printer, whose
duty it is to print and cause to
be distributed, to all entitled
thereto, the number of copies
mentioned in the list trans-
mitted to him by the provincial
secrctary, after the close of
each scssion. C. 8. C. e. 5,
s. 7. (I.243.]

5. The persons entitled to
guch distribution are
members of both houses of par-
liament, and the public depart-
ments, administrative bodies
and public officers mentioned
in the said list.—Ih. s. 8, 9.
[1. 243.]

6. Thelaws of Lower Canada
govern the immoveable pro-
perty situate within its limits.—
1 Fwel. n. 60 --; 1 Marc.n. 75;
1 Boul. 7, 26 --; Poth. Intr.
n. 22, 23 --; 1 Toul. n. 119;
C.N. 3. ([I.243.]

Moveable property is governed
by the law of the domicile of
its owner. But the law of
Lower Canada is applied when-
ever the question involved re-
lates to the distinction or nature
of the property, to privileges
and rights of lien, contestations
as to possession, the jurisdic-
tion of tho courts and procedure,
to the mode of execution and
attachment, to public policy
and the rights of the crown,
and also in any other cases
specially provided for by this
code.—1 Feel. n. 61; 1 Boul.
8, 338, 339 ; Poth. Intr. n. 24 ;
1 Toul. n. 117 ; 1 Mare. 56; 5

:—The |

38; 1 Dels, 24; 1 Proud. 98;
Lah. 2,0ona. 3; Riv. 26 ; 1
Prev. dela Jan. Lxxxit ; Dem.
8; 1 Demol. n. 94; Cub. 412,3;
8 Mav. 169, 173. [I. 245.]

The laws of Lower (Mnada
relative to persons, apply to all
persons heing therein, even to
those not domiciled there ; sub-
jeet, as to the latter, to the
exception mentioned at the end
of the present article.—1 Toul.
n. 113 --; 1 Zach. 36, 37; 1
Feel. 19,62, [I.245.]

An inhabitant of Lower Can-
ada, so long as bo retains his
domicile therein, is governed,
even when absent, by its laws
respecting the status and capa-
city of persons; but these laws
do not apply to persons domi-
ciled out of Lower Canada, who,
as to their status and capacity,
remain subject to the Jaws of
their country.—1 Toul. n. 114,
115 ; 1 Zach, 37 ; 1 Feel. 58;
1 Boul. 147, 152; 1 Mal. 10.
[I. 245.]

7. Acts and deeds made and
passed out of Lower Canada
are valid, if made according to
the forms required hy the law
of the country where they were
passed or made.—Dom. 1. prel.
t. 1, § 2, n. 20; Poth. Intr. c.
1. n. 6, 7; D.2, cit.; Lah. 2;
C.N.3; C. L. 9. [I.245.]

8. Deeds are construed ac-
cording to the laws of the coun-
try where they were passed,
unless there is some law to the
contrary, or the parties have
agreed otherwise, or by the
nature of the deed or from
other circumstances, it appears
that the intention of the parties

P. Fr.35,6 ; 1 Dur, n. 99; 18 | was to be governed by the law
Merl. 432; 1 Rog. 7; 1 Zach, | of another place; in any of
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which cases, eficet is given to
such law, or such intention ex-
pressed or presumed.—1 TFel.
80 --; 1 Toul. n. [I. 245.]

9. No act of the legislature
affects the rights or prevogutives
of the crown, unless they are
included therein by special en-
actment.

The rights of third parties,
who arc not specially men-
tioned in any such aet, are
likewise exempt from the cffect
thereof, unless the aet i public
and general.—('. 8. C. ¢. 5, s.
6, § 25. [I.245.]

10. An act is public, either
hy its nature or by its heing so
declared. All other acts are
private.

All persons are bound to take
cognizance of publie acts; hut
private acts must be pleaded.
—Ih. §27. [I.245.]

11. A judge cannot refuse to
adjudicate under pretext of the
silence, ohscurity or insuffi-
ciency of the law.—ff. L. 12 De

leg. ; Dom. L. prel. t. 1,s. 2, n.
9-24; C. 8. L. (. c. 82,8, 13
1. P. Fr. 424 -=; 1 Lo. L. C.

213, 214; 1 Dur. n. 43, 100 ; D.
2, a. 4; (. N.4; C. L 2L
[I.245.]

12. When a law is doubtful
or ambiguons, it is to be inter-
preted so as to fulfil the inten-
tion of the legislature, and to
attain the object for which it
was passed.

The lnn-u‘mble, which.forms
part of the act, assists in ex-
plaining it.—C. & (e b, s B
§28; C. S L. C.c 52, s 1.
[1. 247.] .

13. No one can by private
agreement, validly contravenc
the laws of publie order and

3

good morals.—Poth. Ob. n. 15
Merl. Loi, n. 4. § 8; Lah. 4;
'C. N, 65 C .11 [T.247.]
i 14. Prohihitive laws jmmort
, nullity, although snch nniliy
| be et therein expresscd.—td,
L. 5 Deleg 11, t. 145 1 Toud,
n. 90; 1 Bouh. 390; . L. 12.
[1.247.] ’

15. The word “shall” is to
be construed as imperative, and
the word “may” asyerm
—C XL Coe T, s 10,5

16. Penpaltics, canfiseations
and fincs incurred for contra-
ventions of the laws, are re-
coverable, unless it is otherwise
speeially provided, by ordinary
Jrocesd of law, in the name of
tler Majesty. alone, or jointly
with another proseentor, hetore
any court having civil jurisdie-
tion to the amount songht 1o be
recovered, exeept only the Com-
missioners” Courts for the sum-
mary trial of small eauses,
which are prohihited from tak-
ing cognizanee of these casc
C 8. Coc.5, 586 §17; C. X
L. C.c. 0 8. 8 [I.247.]

17. The words, ters, ex-
vl"“‘i“ll*:”lll cnaetmentseccum-
erated in the following schedule,
wherever used in this eade or
in any act of the provincial
legislature, have the meaning
and application respectively as-
signedio them in such schedule,
and ave interpreted in the man-
ner therein  specified, unless
there s some special enactment
to the contrary.

SCHEDULE.

1. Each of the expressions
«Jler Majesty,” ““the King,™
¢« the Sovereirn,” “the Queen,”
« the Crown,” means the king
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or the queen, his or her heirs
and successors, sovereigns of
the United Kingdom of Great
Britain and Ireland.—C. S. C.
c. 5, 5 6 81 [I.247.]

2. The words ““imperial par-
liament’” mcan the parliament
of the United Kingdom of Great
Britain and Ircland ; the words
“Jmperial acts or statutes”
mean the laws passed by that
parliament, and the words *‘act”
and ‘““statute,”’ whenever they
are made use of in this code,
without qualification, mean the
acty and statutes of the parlia-
ment of Canada. DBy the words
““provincial parliament” is un-
derstood the parliament of Can-
ada, and the words ‘“ provineial
acts or statutes” mean tho laws
puassed by that parliament.
(1. 247.]

3. The words * governor,”
“governor of this province,”
“Governor General,”” or * (o-
vernor in Chief,” mean the
governor, lieutenant-governor
or the person administering the
government of this province.—
C.8.C.c.5,5.6,§2. [I.249.]

4. “Governor in Council”
means the governor, lieute-
nant-governor, or the person
administering the government,
acting with the advice of the
executive council of this pro-~
vince.—Ib. § 3. [I.249.]

5. The word “proclamation”
means proclamation under the
great seal; and by ‘great
seal” the great seal of the
province of Canada is under-
stood.—C. 8. L. C.e. 1,5.13,§
6. [I.249.]

6. “Lower Canada” means
all that part of the province of
Canada which, previously to

the union, constituted the pro-
vince of Lgwer Canada; and
«“Upper Canada” that part
which, at the same time, con-
stituted the province of Upper
Canada.—C. 8. C. s. 6, § 4, 5.
[I.249.]

7. The words “ The United
Kingdom” mean the United
Kingdom of (ireat Britain and
Ircland; and ‘““The United
States,”” the United States of
America.—Ib. § 6. [I. 249.]

8. The namo commonly given
to a country, place, body, eor-
poration, society, officer, func-
tionary, person, party or thing,
designates and means the
country, place, body, ecorpo-
ration, society, officer, fune-
tionary, person, party or thing
thus named, without the neces-
sity of more ample description.
—Ib. §6. [I.240.]

9. The masculine gender
includes both sexes, unless it
appears by the context that it
is only applicable to one of
them.—Ib. § 7. [I.249.]

10. The singular number
extends to more than one
person, or more than one thing
of the same sort, whenever the
context admits of such exten-
sion.—Ih. [I. 249.]

11. The word ¢ person’ in-
cludes bodies politic and corpo-
rate, and cxtends to heirs and
legal representatives, unless
such meaning is contrary to
law or inconsistent with the
particular circumstances of the
case.—Ib. § 8. [I.249.]

12. The words * writing,”
“ written,” or terms of like
import, include words printed,
or otherwise traced or copied.
—Ib. §9. [I.249.]
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13. The word “month”
means a calendar month.—
Ib. § 11; Sto. B. E. 379; 2
Whar. 656. [I. 210} )

14. By “holiduys"" are un-
derstood tho fullowing days :
Sundays, New Ycar's Iy, the
Epiplany, the Anmmeiation,
Good  Friday, the Ascension,
Corpus-Christi, the festival of
8t. Peter and =t. Paul, All
Saints’ Day, Christmax Day
and any other day fi
pruclamation as a
ral fast or thank=givin
the speeial provisions estul-
lished by the statutes concern-
ing the collection of the revenue
and the payment of bills of
exchange and promissory notes.
—C. 8. C.c. i = 6.§12; ¢. 16,
oSN L Cle.

-1

[I. 219 IIL. 5

15. The word **oath” in-
cludes the solemn affirmation
which certain  persons are

permitted to make instead of
an oath.—(. ¥ (L c. 5, = 6,
§13; C. 8. L. Coel 34, 5085 o
82,s.13. [IL.24v.

16. The word * magistrate”
means a justice of the peace.
“Two justices of the peace”
means two or more justices
sitting or acting tugether.
When any thing is ordered to
be donec by or before a justice
of the peace, magistrate, func-
tionary or public officer, one is
understood whose powers or
jurisdiction extend to the place
where such thing ought to be
done. The authority given to
do a thing, carries with it all
the powers necessary for that
purpose.—C. S. C.ec 5, 5. 6
§520. [I.249.] .
17. The right of nominating

5

to an officc or employment
carries with it that of tefuoyal.
—Ib.§22. [I. 240

18. The dnties imposed and
the powers eonferred upou an
officer or public functionary,
in his official capacity, pass to
his suecessor, and pertain to
his deputy in so far as they
are compatible with the charee
of the futter.—Ib. § 20, O R,
LoCoe T70s 100 [ 2490

19. When an act is to be
performed by nwre than two

£ ] persons, it way he validly done

by the m:
in the ens
provided
240
[1. 244.]

20. The pound  sterling is
equivalent to the sum of four
dollars, cighty-six cents and
two third<. or one pound, four
shillings and four pence, eur-
reney. The *rsoverciga™ is of
like value.—C. 8. L ¢

0N LL Qe 82

jority of them, exeept
# otherwize specially
LN e G,
N Lo Coel 1,s 15,85,

24

21]. By the terms *“inhabi-
tant of Lower Canada” is
meant a person having  his
domicile in that part of the
province.

22, The terms © acts of civil
status” mean the entries made
in the registers kept according
to law, to establish  births,
marriages aud hurials.

“ Registers of civil status”
are the books so kej. and in
which such acts are entered.

«Officers of civil status™ are
those iutrusted with the keep-
ing of such registers. )

23. By * Lunkruptey” is
meant the condition of a trader
who has discontinued hiz pay-
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ments.—2 Bor. 0. 1673, 666 ;' which is unforeseen, and caused

guy

Faillite, 273 ; Bon. 726, : by superior force which it was

. 512; Par. n. 1091; 1 Delv. . impossible to resist. [IIIL
D242, [10249.] 373.]
24. A fortuitous event is one |
BOOZK FIRJST.
0 PERSONS.
TITLE FIRST.

OF THE ENJOYMENT AND LOSS OF CIVIL RIGHTS.

CHAPTER FIRST.

OF THE ENJOYMENT OF CIVIL
RIGHTS.

18. Every British subject is,
as regards the enjoyment of
civil rights in Lower Canada,
on the same footing as those
born therein, saving the special
rules relating tv domicile.—Ca-
pit. of Queb. 1759; Treaty of St.
Germain 1763; C. N. 8. [I.
251.]

19. The quality of British
subject is acquired either by
right of birth, or by operation
of law.—C. 8. C. c. 6, 5. 4;
1 Dur. 120; C. N. 7. [I.253.]

20. A person born in any
part of the British empire, even
of an alien, is a British subject
by right of birth, as also is ho
whose father or grandfather hy
the father’s side is a British
subject, although he be himself
born in a foreign country ;
saving the exceptions resulting

from special laws of the empire.
—C. 8. C.c. 8,5. 1--; Poth.
Pers. 573 ; 1 Dur. n. 120 ; Lah,
a. 5; 1 Bla. 374, n. 16 - 18,
366, n. 1; 2 K. 38; 2 Steph.
429, 515; Chalm. Op. 332; 1
Ha. P.C. 68; 1 Com. 541 ; Chit.
Pr. 13; Man. 23; C. N. 10.
[I. 253.]

21. Analienbecomes a Brit-
ish subject by operation of law,
by conforming to the conditions
the law prescribes.—1 Bla. 374
n. 16 - 18 ; 2 Steph. 427 - 433;
Ha.l. ¢.; Fost.184; C. N.9;
Donegani vs. Donegani, St.
Rep. 605, {I. 253.]

2. These conditions, as pre-
scribed by the laws of this pro-
vince, are :

1. Residence during three
years at least in some part of
the province of Canada, with
the intention of settling therein ;

2. Taking the oaths of resi-
dence and allegiance required

I'by law; or in the case of a
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woman the oath of residence
alone ;

3. Procuring from the proper
court, with the necessary for-
malities, the certificate of natu-
ralization required by law.—
0.8.C.c. 851,23 4; C.N.
9. [TI, 253.]

23. An alien woman is
naturalized by the mere fact
of the marriage she contracts
with a British subject.—C. S.
C.c.8,s 7. {[I233]

24, Naturalization confers
in Lower Canada, on him by
whom it is obtained, all the
rights and privileges he would
have if born a British subject.
Ib.s. 1; C.N.13. [I.253.]

25. Aliens have a right to
acquire and transmit by gratui-
tous or omerous title, as well as
by succession or by will, all
moveable and immoveable pro-
perty in Lower Canada, in the
same manner as British-horn
or naturalized subjects.—Ib. s.
9; Poth., Pers. 578; C. N. 11.
[I. 253.]

26. Aliens may also serve
ag jurors, in all cases where,
according to law, a jury must be
composed one half of foreign-
ers.—C. S. C.c. 8,5 23; C. 8.
L. C. c. 84, s. 41, § 3, s. 4
[I.253.]

217, Aliens, although not re-
sident in Lower Canada, may
be sued in its courts for the
fulfilment of obligations con-
tracted by them cven in foreign
countries.—12 V. c. 38, 5. 14,
49, 94; C. 8. L. C. c. 83, s
61; 2 P. Fr. 140; 1 Pi. 85;
Rav. 6; Ord. 1667, t. 2, a. 7;
C. N.14. [I. 253.]

238, Any inhabitant of Lower
Canada may be sued in its

courts for the fulflment of
obligations contracted by him
in foreign countries, even in
favor of a foreigner.—C. N.
15. [I. 255.]

29. Every person, not resi-
dent in Lower Canada, who
brings or institutes any action,
suit or proceeding in its courts,
is bound to give to the opposite
party, whether a subject of Her
Majesty or not, security for the
costs which may be incurred in
consequence of such proceed-
ing.—C. 8. L. C. c. 83, s. 63;
2 P. Fr. 143 ; Poth. Pers. 577;
C. N.16. [I.255.]

CHAPTER SECOND.
OF THE LOSS OF CIVIL RIGATS.

30. Civil rights are lost :

1. In the cases which are
provided for by the laws of the
British Empire ;

2. By civil death.

Rich. Mort civ. 52 -- ; Poth.
Sue. 10, 11; 1 Fav. Conf. 613
1 Toul. n. 180, 266 --; 14 &£ 15
Hen. VIIL, c. 4; 1 Pet. 463
or 321; 2 Tom. Treason § 25 1
Bl 370, n. 3, 374, n. 21; Fost.
§41; Bur. 707, 8; and author-
ities under the following article.
(1. 255.]

SECTION 1.
Of Ciril Death.

31. Civil death results from
condemnation to certain cor-
pora] punishments. --Rich. Mort
¢iv. 15, 16; Poth. Mar. 264;
Poth. Pers. 585; Poth. Intr. n.
28; 11 Guy. Mort civ. 6545 2
Bla. 121; 1 Bla. 132, 133, ».
16; C. N.22. [I. 255.]

32, Condemnation to death
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carries with it civil death.—
Poth. Intr. n. 30; Rich. Mort
eiv. 26 ; Guy. 1. ¢.; Rochon vs.
Ledue, 1 L. C. R. 252; C. N.
21, [I. 255.]

33. Civil death also results
from the condemnation to any
other corporal punishment for
life.—1 Bla: 134 ; Guy.lL ¢;
Rich. 26; Poth. Intr. n. 30;
Id. Pers. 595; Id. Sue. 5.
[I. 257.]

34. The disabilities which
result as regards persons pro-
fessing the catholic religion,
from religious profession by
solemn and perpetual vows
made by them in a religious
community recognized at the
time of the cession of Canada
to England and subsgquently
approved, remain subject to
the laws by which they were
governed atthat period.—Poth.
587-9; Id. Suc. 125; Id. Mar.
n. 264; Id. Intr. n. 28; 0.,
1167, t. 20, a. 15, 16; 11 Guy. |
1.¢.; Rich. 596, 607 --, 645,
647, 651, 660 ; 1 Bla. 132, 3, n.
16; 2 Id. 121. [I. 2573

SECTION 1L,
Of the Fflects of Ciril Death.

35. Civil death carries with
it the loss of all the property
of the party attainted, which is
confiscated to the crown.—C. P.
a. 183 ; 2 Bla. 351; Poth. Intr.
n. 31; 11 Guy. 637; 2 P, Fr.
174; Rich. 46, 337 ; C. N. 25.
[I. 257.]

36. A person civilly dead :

1. Cannot take or transmit
by succession.—ff. L. 18, De
bon, pess; 2 P, Fr, 183; Poth.
Pers, 5873 11 Guy. 637; Rich.

LOSS OF CIVIL RIGHTS.

203, 208, 217 -- ; Poth. Sue. 95
C. N. 25. [I.257.]

2. He can neither dispose of
nor acquire property, whether
inter vivos or by will, and
whether by gratunitous or one-
rous title ; he can neither con-
tract, nor possess property, but
he may receive maintenance.—
Poth. Pers. 587; N. D. Ali-
ments, n. 24; 1 Arg. 165 11
Guy. 637 ; 1 Dom. Liv. Prél,
106; 1 Pi. 66; 1 Bour. 128;
1 Dup. 36 --; C. N. 25. [L
257.]

3. He can neither be appoint-
ed tutor nor curator, nor take
part in the proceedings relative
to such appointment.—2 P. Fr.
185, 6 ; Poth., Pers. 611; 11
Guy. 637. [I.257.]

4. He cannot be a witness to
any solemn or authentic deed,
nor can he be adwmitted to give
evidence in a court of justice,
or to serve ag a juror.—ff. L.
18, § 1, Qui. test. fac.; L. 20;
2 P. Fr. 185, 6; ff. L. 3, De
test. § 5; 11 Guy. 637, 8; Rich.
251, 254. [I. 259.]

5. He cannot be a party to
a suit, either as plaintiff or
defendant.—ff. L. 2, De cap.
min.; 2 P. Fr. 189, 180 ; Jou. G.
1667, a. 8. t. 2, p. 28; Rod. on
do. 31; 1 Pi.t6. [I.259.]

6. He is incapable of con-
tracting a marriage that will
produce any civil effect.—Poth.
Com. 20; Id. Mar. 433, 440,
486 ; Id. Sue. ¢. 1,5 2,a.2,§
4; 11 Guy. 638; 0. 1639, a.
75 2P.Fr.191--. [I. 259.]

7. Marriage previously con-~
tracted by him is dissolved for
the future, in so far as regards
its civil effcets only ; the marri-
age tie subsists,—Poth., Sue.
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20; Id. Mar. 467; 3 P.
446 = Gou. a. 227,03, s
25,p. 10,205 1 \I.ll -11 - l
Dur. n. 2 Dar. 5205 1
Toul. 255, 6. [T. 250.]

8. Ilis consort and hix heirs
may respectively exereise the
rights and actions to which
natural death would give rise ;
saving rights of curvivership,
to which civil death only gives
rise when that effect results
from the terms of the marriage

C26

Poth \uc e. s 1,

0”“ H 20 Merl.
41)2, Rich. Il,-4 6-T
Condamné, n. 1;
De int. et rel:
29, De paen.
N. 26,

38. Purdon, and

) Lileration,
the remission of the penalty or

its' commutation  to  another
which does not carry with it
civil death, restore the eivil

wntunt~// L.121.§ 2 De \'.\.lljlllt\' of the person con-
s 2 P Fr. 195: 1 Demel. \(lcmnod but without any re-
n. -](l H Rl(?!’). 506; Lae. 4595 1 troaetive cffect. unless such
Toul. . 286, [T, 230.] | effect be specinlly granted by
87. Civil death is incurred | act of ].nll.lm(nt —_CL N, O,
from the time of the sentence.— 1 99, 8. 1153, [L. 250.]
TITLE SECOND

OF ACTS OF CIVIL STATUS.

CIIAPTER FIRST.
GENERAL PROVISIONS.

39. In acts of civil st'n.usJ
nothing is to be inxerted. cither
by note or reeital, hut what
it is the duty of the parties to
35. EI 261.3

declare.—"
40. In cuses where the
partics are not obliged to ap-
pear in person at the making
of an act of civil status, they
may be represented by an,
attorney, <|yccml]v anthorized !
to that effeet.—C. N. it
261.]
4.1. The public officer reads
to the parties, or to their attor-
ney, and to the witnesses, the

act wi \u h he makes.—C. N.
'4, .

\ t< of civil status are
ins ullu 1 in two registers of
tho same tenor, l\qnt {or each
Roman Catholic pavi<h chureh,
each Protestant churel or con-
gregation, or other religious
Lommunm, entitled by l\\\ to
keep such re wisters, each of

which is awthentie, and has
in law equal anthority,—0.
lhlu I:. 20, a. 5; Delo 1756

; AL 20, 8.1, 16
1‘ : \ 40. 261.3

4:3 The registers are for-
pishied hy the churches, con-
srogatio or religious com-
munitics, and must be in tho
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form preseribed by the Code
of Civil Procedure.—C. &. L.
C.ec. 20,s.1,§2; C. N. 40,
[I. 201.]

44, The registers are kept
by the rector, curate or other
pricst  or minister baving
chargo of the churches, con-
gregations, or religious com-
munities, or by any other officer
entitled so to do.—C. 8. L. C.
c. 20,s.1,§1; . N.40. [T.
261.

45, The duplicate register
so kept, hefore it is used, must,
at the instance of the party
keeping it, he presented to one
of the judges of the Superior
Court or {0 the prothonotary of
the district, or to the clerk of
the Circuit Court instead of the
prothonotary in the case speci-

fied in the statute 25 Vict.,:

chiap. 16, to be by such judge,
prothonotary or elerk num-
hered and initialed in the man-
ner prezcribed by the Code of
Civil Procedure.—. 8. L. (.
¢. 20,8 1,§2; C. N. 41. (L
261 ; ITI. 573.]

4&G. Acts of civil status, as
soon as they are imade, are
inseribed in the two registers,
in successive order and without
blanks ; erasures and marginal
notes are acknowledged and
initialed by all those who sign
the body of the act. Every-
thing must be written at length
without abhbreviation or figures.
—C. S L Cloes 20,8015 CLXNL
42, [L.26

47, Within the first six
weceks of each year, the person
who kept the said registers, or
who has chargo thereof, de-
posits in the prothonotary’s
office of the Superior Court of

ACTS OF CIVIL STATUS.

his district, or in the office of
the elerk of the Cireuit Court
in the cases provided for in the
statute already mentioned in
tho present chapter, ono of the
said duplicates, the delivery
of which is acknowledged by
n receipt which the said pro-
thonotary or clerk is hound to
give free of charge.—C. P.
241; 0.BL a. 181; 0.1539, a.
51-53; 0. 1667, a. 8, . 20; C.
S, L. Cooe. 20, 5. 8; C.N. 42,
[I.201; ITI.373.]

48, Within six months after
such deposit, each protho-
notary or clerk is bound to
verify the condition of the
registers deposited in his dffice,
and to draw up a summary
report of such verification.—

0. 1667, t. 20, a. 11. [L. 263;
III. 375.]
49, The other duplicate

recister remains in the custody
anid possession of the priest,
minister or other officer who
kept the same; to be by him
ypreserved and transmitted to
his: successor in office.—O0. 1667,
t. 20, a. 8; Decl. 1736, a. 19, 20;
C. 8. L. C.e. 20,5 8; C.N.
43, [I. 263.]

50. Tho depositary of either
of the registers is hound to give
extracts thereof to any person
who may require the same;
and such extracts, heing certi-
fied and signed by him, are
authentic.—C. §. L. (. ¢. 20,
s.8,§2; C.N. 44, [I. 263.]

51, On proof that, in any
parish or religious community
no registers have been kept,
or that they are lost, the
births, marriages and deaths
may be proved cither by family
registers and papers, or other
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writings, or by witnessex.—(.
. L. C.oco 20,5, 2 P.

Fr. 263; 0. 1167, t. 20 4. 14,
Del. 17365 (. N. 46, [I. 263.]

52, Every depositary ot
such registers is eivilly re- }
sponsible for any alteration |
made thercin, saving his ro- '
course, if any there be, against
the party altering the snine.—
2 P. Fr. 278 D.on a. 51; C.
N. 51. [I.2

583. Dvery infruction of any
article of this title by any of
the officers thercin named,
which does not amount to a
criminal offence, and which is
not punishable 2+ such, is
punished by a pe«alty not ex-
ceeding eighty dollirs. nor less
than eight.—0. 1667, t. 20, a,
12,13, 18: Del. 1726, a. 19, 33
o 2P Fr. 218 2 V. el 4, s,
L20,8, 95 CLN

CHAPTER SECOND. ’
OF ACTS OF BIRTH.

B4, Acts of birth set forth
the day of the birth of the
child, that of its baptism, if‘
performed, its sex, and the !
names given to it; the names,
surnames, occupation and do- |
micile of the father and mother,
and alzo of the sponsors, if any
there he.—C. 8. T, Coel 20, 5
5: 0. 1667, t. 20, a. 95 Del.
1756, a. 45 (. N, 57, [I.263.]

65. These acts are signed 0. Ila. 40; 2 P Ty

in hoth registers, by the officer
officiating, by the father and|
mother if present, and hy th. ‘
sponsors if any there hej if

1

O 1667, t. 20, a. 10
S (1L 263,

56. When the father and
mother of any ehild presented
to the public officer are cither
or hoth of them unknown, the
fact is mentioncd in the re-

; C.

mister.—CU8, T €0, o, 20, g, 5,
$85 CON. 85, 56, 55, 1. 265,]

CIHIAPTER THIRD.

OF ACTS OF MARRIAGE.

57. Before solemnizing a
niirringe, the officer who is to
prrforne the ceremony must be
furnished with a ‘certifieate
extabli line that the publica-
tion cf bans required by law
has bheen duly made; unless
ho has published them himself,
in which case such certificnte
is not necessary.—Poth. Mar.

n. G654, B0 TCL N 6 [LL
2605,
58 ThLix certificate, which

is sined by the person who
publisheid the hans, mentions,
as do also the hans themselves,
the names, surnames, quat
or occupations and domiciles
of the parties to he married,
and whether they are of age or

[minors; the names, surnames,

occupations and domiciles of
their fathers and mothers, or
the name of the former hushand
or wife.,  And mention is made

certificate in the aet of
~—Poth. Mar. n. 66 -
20,13

"CUN. 63, 166, [T 26
59, The marriage ceremony

e may, however, be performed
without this certiticate. it tho

any of them cannot sign, their [ parties have obtained and pro-
declaration to that cffect is: duce a dispensation or llcex]se,
noted.—C. §. L. C. c. 20, 5. 5,| from a competent authority,
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authorizing the omission of the
publication of bans.—Poth.
Mar. L. ¢. & n, 70; O. BL a.
40; €. 8. L. C.e. 20,5 6; .
N.63. [I.265.]

60. If the marriage be not
solemnized within one year
from the last of the publications
required, they are no longer
suflicient, and must be renewed.
—3 N. D. Bans de Mar. 1115 2
P. Fr. 328; 2 Merl. Bans, 442;
2 Guy. Bans, 175; 1 Toul. n.
567; 0.1667; C. N.65; Del.
1736, [I. 265.]

61. In the case of an oppo-
sition, the disallowance thereof
must be obtained and be noti-
fied to the officer charged with
tho svlemnization of the marri-
age.—Poth. Mar. n. 82; Guy.
. d un mar. al. 1, 2; Fer.
(L. 265.]

62. If, however, the oppo-
sition be founded on a simple
promise of marriage, it is of no
cfiect, and the marriage is
proceeded with as if no such
opposition had been made.—C.
8. L. C.c. 34, 5. 4. [I.265.]

63, Themarriage is solemn-
ized at the place of the domicile
of one or other of the parties.
If solemnized elsewhere, the
person officiating is obliged
to verify and ascertain the
identity of the parties. For
the purposes of marriage, do-
micile is established by a
residence of six months in the
same place.—Fen. Poth. 18;
Poth. Mar. 356; C. N. 74, [IL.
265.]

64, The act is signed by
the officer who solemnizes the
marriage, by the parties, and
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present at the ceremony ; fmd
if any of them cannot sign,
their declaration to that effect
is noted.—C. S. L. C. e. 20,
s. 6. [T.265.]

65. Inthisact are set forth :

1. The day on which the
marriage was solemnized ;

2. The names, surnames,
quality or occupation and do-
micile of the parties married,
the names of the father and
mother of each, or the name of
the former husband or wife ;

3. Whether the parties are
of age, or minors;

4. Whether they were mar-
ried after publication of bans,
or with a dispensation or li-
cense ;

5. Whether it was with the
consent of their father, mother,
tutor or curator, or with the
advice of a family council,
when such consent or advice is
required ;

6. The names of the wit-
nesses, and whether they are
related or allied to the parties,
and if so, on which side, and
in what degree ;

7. That there has been no
opposition, or that any opposi-
tion made has been disallowed ;

Poth., Mar. 375; C. S. L. C.
c. 20,5 6,81, 2; C. N. 76,
[I. 267.]

CHAPTER FOURTH.

OF ACTS OF BURIAL.

66. No burial can take place
before the expiration of twenty-
four hours after the decease;
and whoever knowingly takes
part in any burial before the

by at least two witnesses, | expiration of such time, except
related or not, who have bcen | in cases provided for by police
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regulations, iz subject to a
penalty of twenty dollars.—
o L Coe 21,8715 C.NLTT.
[I.267.]

67. The act of burial men-
tions the day of the burial, and
that of the death, if known;
the names, surnames, and
quality or occupuation of the
deceased ; aund it is signed
by the person performing the
burial service, and by two of
tho nearest relations or friends
there present; if they cannot
sign, mention is made thercof.
—C.8. L. c. 20, = 75 0. 1667,
t. 20, a. 105 Del. 1 La. 1052
P.Fr.382; C.N.79. [I.267.]

68. Tho provisions of the !

two preceding articles apply
to religious communities and
hospitals where burials are per-
mitted.—0. 1667, t. 20, a. 153
C.S. L. (e 20, 5. 115 €. N. 80
[L. 267.]

69. When thero is any sign
or indication of death having
been caused by violence, or
when there are other circum-
stances which give reason to
suspect it, or when the death
happens in any prison, asylum,
or place of forcible confinement
other than lunatic asylums, the
burial cannot be proceeded with
until it is authorized by the
coroner or other officer whose
duty it is to inspect the body in
such cases,—Del. 20 8ep. 1712
20 Isam. 674 Del. 1706, 0. 125
1 Jou. 306; 1 Rus. Cr. 468
Bla. 263, n. 27; 4 & 5 V. ¢
24, s.; C. N. 81, [I.267;
III. 373.]

CUAPTER FIFTIIL.

OF ACTS OF RELIGIOUS PROFES-
SION.

70. In every religinus com-
munity in which profession may
he made by solemn and perpe-
tual vows, two registers of the
same tenor are kept, in which
are inscribed the aets csta-
blishing the taking of such
vows.—0. 1667, ¢, 20, a. 15;
Dell 1736, a. 25 Nerp. 252-7-
Bl 284-5-7, 256, m. (a)
[ L. 2]

71. [These registers are
numbered and initiuled like
the other registers of eivil
statux, and the acts are in-
seribed therein in the manner
preseribed in artiele 46.3—0.
1667, 2. 16; Del. 1736, a. 25
Nerp. ai2; Salo 206, [1.260.]

2. The acts set forth the
names and surnames, and the
age of the person making pro-
fession, the place of her bhirth
and the names and surnames
of her father and muther. They
are signed by thoe puarty, by
the superior of the community,
by the bizhop or other crele-
giastic who performs the cere-
mony, and by two of the near-
ext relations, or by two friends
who wero present.—Del. 1756,
a. 27,24, [L20W.]

73. The registers are used
durine five yeo after which
onc of tho duplicites is depo-
sited in the manner declared
in articlo 47, and the other
remains with the community

‘1).-1A 1756

to form part of its records.—
. [L.269.]

74. et of such regis-

ters, signed and certified by

the superior of the community,
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or ike depoxitary of one of the
duplicates, aro authentic, and
are delivered by one or other of
them at the uption and on the
demand of those reqguiring
them.—Del. 1736, a. 29, [L
269.]

CHAPTER SIXTII.

OF THE RECTIFICATION OF ACTS
AXND REGISTERS OF CIVIL STATUS.

775. If any crror have been
committed in the entry made
in the register of an aet of
civil status, the court of origi-
nal jurisdiction in the office of
whieh such register is or is to be
deposited may, at the instance
of any interested party, order
such crror to he rectified in
presence of the other partiesin-
terested.—0. 1667 ; Del. 1736,
a. 30; 1 Ency. 205, 6; Merl.
Acte del'ct. civ.; 1 Rog. a. 99,
p. 85; F. C. . 8555 45 Geo.
III. ¢. 4,8 13; C.N. 99. [IL.
264.]

76. The depositaries of the
regizters, on receipt of a copy
of any judgment of rectifica-
tion, are bound to inscribe the
same on the margin of the act
so rectified, and if there be no

TITLE
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margin, then on a sheet of
paper which remains annexed
thereto.—Decl. 1736, a. 30; C.
N.101. [I.269.]

77. [If any act which ought
to have been inserted in the
register be entirely omitted,
the same court may, at the
instance of onc of the partics
interested, the others being
notified, order that such omis-
sion be supplied, and the judg-
ment so ordering is inscribed
on the margin of the said
register, at tho place where
the act so omitted ought to
have been entered, and if there
be no margin, then on a sheet
of paper which remains an-
nexed thereto.]—35 Geo. 3, e.
4, s. 11, 13 ; 1 Mal. 375; O.
1667, t. 20, a. 14; Nerp. 338-
341; Del. 1736, a. 30; Jou.
321; Rod. 356 --; 1 Bor. 160;
27 Merl, 2 11 Id. 148; P.
. P.a. 855; 1 Toul. n. 342,
350 C.XN.99. [1.271.]

78. The judgment of rec-
tification cannot, at any time,
be set up against those who
did not seek it, or who were
not duly notified.—2 P. Fr. on
a. 1000, p. 406 ; Rog. on do. 85;
C.N. 100, [I.271.]

THIRD.

OF DOMICILE.

79. The domicile of a person, | 1 Toul. n. 364-6; C. N. 102.
[I.2

for all civil purposes, is at the
place where he has his princi-
pal establishment.—Cod. L. 7,
De incol.; Poth. Intr. 8, 20;
Id. Mar. 355; Merl. Domicile, §
2, n.3,4; 2 P. Fr. 409, 413;

71.]

80. Change of domicile is
effected by actual residence in
another place, coupled with
the intention of the person to
make it the seat of his princi-



ABSENTEFS,

pal establishment.—Poth. Intr.
14; ff. L. 4 & 20, ad. muni. et

de incol.; 1 Toul. 323; (. N. .

W03, (L. 271

81. The proef of such inten-
tion results from the declara-
tions o the yperson and from
the eirenstances of the case.
C.NL 1o (L2700

83. A persen appointed to
£1l a temporary or revocable
public office, retains his former
domicile, unless ho manifests a
contrary intention.—Poth. Intr.
9, 15; Cod. L. 2, De incol; (.
N.106; ¢. L. 46, [I.271.]

83. A marricd woman, not
separated from hed and hoard,
has no other domicile than that
of her hushand.—The domicile
of an unemancipated minor
is with his fatber and mother,
or with his tutor.—The domi-
cile of a person of the age of
majority interdicted for insani-
ty is with hix curator.—Poth.
Intr. 10-12, 18, 19; Iq, Mar.

of ersons
ace of majority, whe
serve or werk continuonsly for
others, s ot the residence
those whom they serve cv for
whom they work, if they reside
in the same house.—ff. 1
6,885 Lo 22 Mol Domireile,
§401:2 P Fr. 2275 1 Bour.
Gy LN 10, ]
85. When the parties to a
Aol have for the purpose of
such deed, made cleetion of
domicile in any other place
than their real domicile, all no-
titications, demands and suits
relating thereto may he made
at the elected domicile, and
before the judge of such domi-
cile.—Loy. Nign. e, 14, n. 15;
Bac. ¢. 5, n. 1o DRavi. Q. 2u7,
Merl. Domicile clu, §
2P Fr. 451 (L
]

TITLE FOURTII.

OF ABSENTEER.

GENERAL PROVISION.

86. An ahisentee, within the
moeaning of this tide, is onc
who having had a domicile in
Lower Canada, has disappear-

ed, without any one huving
reecived  intel nee of his
existenee.—1 127, 1163
Demo. Abxew 2 Lo B C

2515 1 Toul. n.
CIte. L.

4

CIHAPTER TIRNT.

OF CURATORSHIP TO ABSENTEES.

provide for the admini
of the property of an absenteo
who has uu alterney, or whes
attorney is unknown or refus
to act, a curater may le ap-

vo i peinted for  that purpese.—
pranite pury -

U Bret. Q. Alsent, e. 3, pe 75 No
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D. Absence, 56; C. 3. L. C. c.
86, s. 2 --; Bi. Abscnce, p. 21;
Rog. on a. 1125 €. N. 112,
LL.7275.]

88. The necessity for such
appointment is determined, at
the instanco of those intercst-
ed, on the advice of a family
council called and composed
in the manner provided in the
title  Of Minority, Tutorship
and Emancipation, and homo-
logated by the court, or by ono
of its judzes, or by the protho-
notary.—t. 8. L. C. e, 86 8. 2--,
. 78,8 23 ; C. N. 116. [I. 273.]

89. Curators to the property
of absentees make oath faith-
fully to fullil the duties of their
office and to account.—2 Pi. 510,
511; (. L. 52, [I. 275.)

90. Tho curator is hound to
eauso to he made, in notarial
form, a faithful inventory and
valuation of all the property
committed to his charge, and
for his administration ho is
liable to the same obligations
as those to which tutors arc
subject.—~Pi. L ¢.; €. L. §2.

275

91. The powers of =such
curator extend to acts of
administration only ; he can
neither alienate, pledge nor
hypothecate tho property of
the absentec.—Ency. Absent ;

Arr. Lam. t. 6, Des Abs. p.
37--; Bav. & L. 137--. [L
275.]

92. The curatorship to the
absentec is brought to an end :

1. By his return ;

2. By his sending a power of
attorney to tho curator or to
any other person ;

3. By his heirs being author-
ized to take provisional posses-

ABSENTEES.

sion of his property, in the
cases provided by law.—Ency.
Absent ; Arr. Lam. t. 6, p.
37--; 1 Bav. & L. 137. [L
275.]

CIIAPTER SECOXND.

OF THE PROVISIONAL POSSESSION
OF THE HEIRS OF ADSENTEES.

93. Whenever a person has
ceased to appear at his domi-
cile or place of residence, and
has not been heard of for a
period of [five] years, his pre-
sumptive heirs at tho time
of his departure or of the
latest intelligenco received,
may obt2in from the court
authority to take provisional
possession of his property, on
giving security for their due
administration of it.—Poth. C.
0. t. 17, n. 37; Id. Suc. ¢. 3,
& 1,§1; Bret. Q. D.c. 3, p. 7,
8; 3 P. Fr. 1 €. N. 115, 120;
C.L. 53. 3.]

94. Provisional possession
may he authorized hefore tho
expiration of such delay, if it
be established to the satisfae-
tion of the court that there are
strong presumptions that tho
absentce is dead.—Bret. Ah-
sents, ¢. 3, p. 7; 1 LEncy. 44;
Leb, Sue. 1.1, e. 1. s. 1, n. 5
J. A. Arr. 2 jan. 1634, 23 mar.
168%; 2 Bret. 1I. 1. 4, Q. 46; 3
P.TFr. 14; 10N. D. Abzent, 62;
C. N.117; C. L. 61.  (I.277.]

95. In pronouncing on such
demand, the court takes into
account the reasons of the
absence and the causcs which
may have prevented the recep-
tion of intelligenco concerniug
the absentee.—Poth. C. 0. t.
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17, n. 37; Leb. Sue. 1. ¢
I117; C. L. 62. [I. 27
96. Provisional possession
is a trust which gives to those
who obtain it, the administra-
tion of the property of ithe
absentee and makes them
liable to account to him or t,
his heirs and legal representa-
tives.—C N 1250 [IL 2
97. Those who have obtuin-
ed provisional pussession are
bound to make an inventory,
before a notury, of the move-
able property and title decis of
the abscntee, [and to cause
tho immoveable property to he
visited by skilled persons for
tho purpose of ascertaining
its condition. Their report is
homologated by the court, and
the costs are paid wut of the
absentee’s  property.] — The
" court which granted the pos-
session  may, if there bhe
ground for it, order the sale of
the moveables or of uny part of

.3 C.N.
]

them; in which case, the price

of such salo is invested, as
also all rents, issues and pr
acerued.—Bi. Absence, p.12y;
C.N. 126, [L 207 I1L. 373

98. Ifthe absence have con-
tinued during thirty ycars from
the day ot the disappearance,
or from the latest intelligence
received, or if a hundred years
have clapsed since his hirth,
the abscntce is reputed to be
dead from the timo of his dis-
appearance or from the latest
inteliigence reeeived; in con-
sequence, if provisional pos-
sexsion have been granted, the
sureties are discliargul, the
partition of the property may
bo demanded by the heirs or
others having a right to it,

17
"and the Provizional poseessjon
. becomes absolute.—Bi.  Als,

' 245, 248; Arr. Lam. Absents, ¢.
f.a.4,7.38; 2 Lam. Mem, t.
. Abs. 1. 435 3 P. Fr. 40, 7;

‘ Lret. Absents, 135 Lah. 41, on

12.120; 1 N, D. Ahsence, 55; 10
Id. 70; J. A, Arr. 2 jan. 1634 ;

1 1 Guy. Absent, 65; 2 Demal, p-

Tl: LN 1290 [T 277

99. Nutwillnt:xntling the
presumptions mentioned in the
preceding artiele, the sucees-
sion of the absentce devolves
from the day on which he is
fproved to have died, to the
hcirs entitled ut sueh time to
his cstate: and those who have
bien in the enjoyment of the
absentee’s proper © bound
Itorestore it.—1. 515 €. N, 134
CoLoi2o [LLo27o,
100. If tho absentee reap-
pear, or if hiz existence ho
proved during the provisional
pessession. the judgment grant-
ing it, ceases to have efleet
CONL IS UL (L.

101. Ifthe ubsentec rea-
pear, or if his existenee ho
proved, even after the cxpira-
tion of the hundred ycars of
life or of the thirty years of
absenee, as mentioned in ar-
ticle 98, he recovers his pro-
perty in the condition in which
it then is, and the price of
what has been sold, or the pro-
perty avising from the invest-
ment of such price.—3 P, Fr.

L a30-2; 9 N, D, Ileritier,
n. 16, p. 600; C. N. L2

U

102. The children and direct

"deseendants of the absentce

| may likewise, within the thirty
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years from tho time at which
the said possession becomes
absolute, «luim the restitution
of his property, as mentioned
m the quulnw arhcle —C. N.

; P. Fr. LTS [
:'.’7(1

163. After the judgment
authorizing provisional posses-
sion, persoms having claims
axainst the absentee can only
enforce them aiainst thoso who
havoe been authorized to take
]uvuwlon —Arr. Lam. & 6, .
6, . o35 Dret. Absents, »- 15
Lam. M('-lu. 4 ¢ L.
N. 134 [I. 279.]

CIHHAPTER TIIIRD.
THE FEFFECT OF ABSENCE
IN RELATION TO (CONTINGENT

TGy

OF

RIGHTS WHICH MAY ACCKUE
TO THE ABSENTEE.
104. Whoever claims

right acerning to an abscntee
must prove that such absentee
was living at the time the
right aceried; in defanlt of
such prool his demand is not
admiited.—Poth. fuc. 8,9,¢. 1,
#.2,2.1; 1N.D. Abscenee, §2,
p. 57; Bi. Abs. 157 --; Doth.
C.0.t. 17, 0. 6, 75 2 Demol.
4, 5; 1 Gruy. Absent, 66; Lah.
43,0n 2. 135; 10 N. D. Ahscncee,
70; Dret. Q. Absents, 9, 10;
Arr. 2 jan. 16545 C. N. 135,
{1 2790.]

105. I an absentee be
called to a succession, it
devolves exelusively to those
who would have shared with
him, or to those who would
have saceceded in his stead.—
10 N. D. Absent, 70; 1 Toul, n.
473-475, 400, 481 ; 4 Id. 35U,
316; TId. 34; 10 1d.7;

“¢f inheritances

ABSENTEES.

Poul. 46, n. 7, 8; 3 P. Fr. 59;
Li. 287-9; (‘ . 136. [1. 281]

106. The provisions of the
two preceding articles do not
affcet actions for the recovery
and of other
rights, which actions belong to
the absentee, his heirs and
legal representatives, and aro
on]v extinguished by the lapse
of time required for plescup-
tion.—3 P. Fr. 60; C. N.
[L.281.]

107."So long as the ab-
seutee does not reappear, or
actions are not brought on his
behalf, those to whom the
snecession bhas devolved make
the profits reecived by them in
good faith their own.—1 Merl.

Absent, 94; Poth. Prop. n.
395-6; 1 Dclv n. 4, p. 60; C.
IN. 158, [I.28L]

CHAPTER FOURTH.

OF THE EFFECTS OF ABSENCE IN
RELATION TO MARRIAGE.

108. The presumptions of
death arising from absence,
whatever le its duration, do
not apply in the casc of marri-
age; the hushand or wife of
the absentce cannot marry
aguin without producing posi-
tive proof of the death of such
ubscntee.—Bi. Abs. 30, 216-
232; 2Demol.n.T,260; Demo

Abs.n. 5115 1 Z:lch ;1.; 202
Dag. 28 Pla.id; R. de Vil. Abs.

n. 345-1; 1 Merl, Absence, 96;
3 D.Fr. 61; 2 Lam. Mcm. 42;
1 Id. Arr. 38; 10 N. D. 71
Bret. (3. Absent, 3, e. 1; Poth.
Mar. n. 106 ; Ency. Absent, 45;
1 Guy. Ahsent, 67. [I. 281.]
109. If there be communi-

2P.ity of property between the
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consorts, such community is:
provisionally dissolved, from .

the day of the demand to that
effect by the presumptive heirs,
after the time required for ob-
taining anthority to take pe
session of the absentec’s pro-
perty, or from the date of the
action that the con=ort whois
present brings aguinst them,
for the same purposc; and in
these  eases, the ligquidation
and partition of the property
of the community may he pro-
ceeded with on the demand of
such consurt, or of the persons
authorized to take provisionad
ston, or of any other
ex juterested.—=Potl. Com.

D. 5 Pais. 220 0N,
[T. 2%%.]

110. In the cuzes provided
for in the precoding article. the

Char.
124.

covenants and rights of the
consorts, deprnident on the dis-
solution of the commuuity,
beeome effective and absolute.
—1 Laom. Arr. 373 2 Td. Mém.
42 LN 1240 [L0283)]
111. If the huxhand be the
abrentee, the wife may ohtain
possession of all the matrimo-
nial profits and advantages
resulting from the law or from
her marviage contract; hut on
condition of giving gond and
sufficient sccurity to aecount
for and restore xll that she
shall have so received, should
the absentee return.—2 Lam.

4%

19

Mém. 425 1 Eney. Absents, 49
DBrot. (.47 0N 124, [T.282]

112. If the alisent consart
have no relations entitled to
his suceession, the consart who
is present wuy obtain provi-
sional possession of the proper-
ty.—Puoth. .00t 17,00 35 1
L.un, undis v. et ux. 5 1 Toul.
4115 1 Delv. 48: 3 P. Fr. 64:
Lah. 45; C. N. 140, [I. 255.])

CHAPTER FIFTH.

OF THE CARE OF MINOL CHILDREN
OF A FATHER WHO HAS DISAP-
PEARED.

113. If a father have dis-
appeared, leaving minor chil-
dren ixsuc of his marriage, the
mother has the care of such
children and exercizes all the
rights of her husband as to
their person and as to the ad-
ministration of their property.
until a tutor is appointed.—
Col, arg. ex L. 1, whi pap.
edu.: 3 . Fr.ona. 141 )
1 Toul. 389 : 1 Dur. 43
1. 243.]

After the disappear-
ance of the father, if the mother
e dead or unable toadminister
the property. 2 provisicnal or
permanent tutor may be ap-
pointed to the minor children.
__Bret. Absents, ¢. 2, p. 65

beent, 6%; 3P Fr.65;
[I. 2%5.]
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TITLE FIFTH.

OF MARRIAGE.

. n 3 119. Children who have not
CHAPTER FIRST. reached the age of twenty-one
i QUALITIES AND CONDI-: yoq)5 must obtain the consent
S NECESSARY POR CON-0e thoir father and mother
TRACTING MARRIAGE. before contracting marriage ;
115. A man caunutcontmct‘]iu case of disagreement, the

murriage before the full age of | consent of the father suffices.
fourteen years, nor a woman | —Poth. Mur. n. 524 - 325; Puik.
before the full age of twelve | Pers. pt. 1, t. 0, s. P. Fr.
years.—Duoth. Mar.n. 94; Inst. | 165; Del. 1639 @ 1 B0e

t.de nupt.; 3 PUFr 1395 Doon | Plaid; (. N. 148, [T. 285.]
a. 144; (. N. 144, (1. 283.] 120. It one of them be dead

116. There is no marriage | or unahble to express his will,
when there is no consent.—| the consent of the other suffices.
Poth. Mar. n. 92, 93, 227, 307 ; ‘ —Coill. L. 25, de nupt.; 3 P.
5 P, Fr. 141 -3 C. N. 146.] fr. 164, 175; . N. 149, [L.
[I.2%5.] 285,

117. Impotency, natural ory 121, A natural child who
acvidental, cxisting at the time | has not reached the age of
of the marriage, renders it‘ twenty-one years must be an-
null; but only if such impoten- | thorized, before contracting
ey be apparent and manifest.~ | marriage, by a tutor ad loc
This nullity cannot be invoked | duly appointed for the purpos..
by any one but the party who 1 —Cod. 1. c¢.; Poth. Mar. 5425
has contracted with the impo- - . N. 148, 149, [I. 2%5.]
tent persun, nor at any time, 122. If there be neither
after three years from the father nor mother, or if both he
marriage.~—Poth. Mar. 96, 445, \ unable to express their will,
453; Merl. Congres, n. 3, Im- | minor children, hefore con-
sance, n. 25 3 Demol. n. |tracting marriage, must obtain
125 5 Lo. L. (. 85; 6 Id. the consent of their tutor, or,
G54 2 Tonl. n. 805; 3 P. Fr. lin cascs of emancipation, their
275; 2 Dar. n. 67, 7T1; A. D, curator, who is hound, before

sanee, n, 32, 36; C. N, giving such consent, to take
180, 513, (L. 285.] ! the advice of a family council,

118. A second marriage duly called to deliberate on the
cannot he eontracted before the  snlject.—itf. L. 20, de ritu nupt.;
dissolution of the first.—Poth. (nd. L. 8, de nupt.; 3 P. Fr.
Mar. n. 103, 105; 3 P. Fr. 154; | 189 ; Poth. Mar. n. 321, 333,
Lah.47; C. N. 147. [I.285.] | 334, 336; Lah. 52; 0. BlL a.
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43, Dcl 1721, a. 5; Dl.l 1743, |h|therto enjoy ll it —2

Ld. et R.; 100 240, 234 [LL2sT; IHT.
123: Respectful requizitivus CHAPTER SECOND,
to the father and wother are no
longer necessury, [ 285.) OF THE FORMALITIES RELATING
124. 1. the direct  line. TO THE SOLEMNIZATION OF
marriage is prohibited Letween MARKIAGE.
ascendants andideserndants soud 128, Murrinre most  he

between persons conueeted by | calonmzed apeuly, by a com-
alliunce, whether they are lewi- petent offieer  rerognizel by
timate or natural.—Inst. 1 1. faw.—. N, 165, [ 1. 287.)
t. 10; ff. L. 53, 54, ritu 129, All priests, rectors,
nupt: Poth. Mar. < 148 mini-tor and other offiorrs au-
if, 1535 3 D. LIS, thorized by law tu keep pegis-
S295 =<5 1 Merl. 4\1““11‘ § 15 ters of acts of civil status, are
C. N 1"1 [I.235.] &wmpctvnt to solemnize mar-
125. In the collateral lme,‘ re.—Dutnone of the aflicers
marriage is prohibited between | thus authorized, ean be con-
brother aud sister, legitimate elled to solemnize a marria<o
or natural, and between thoe towhich any impediment ¢ Xists
connected in the same degree acceording to the doctrioe and
by alliance, whether they are helief of his retizion, and the
legitimate or natural.—ff. L. ‘dlﬂclpllllc of the ehnreh to
14 L. 39, de ritu nupt.; Cod. | which he helongs.—Puoth )[:lll'.
L. 5, de incest. nupt S, 349, Sad-n60 ] l\m (r
Mar. m. 103, 154, 15 192 35 Gen, TIT. e, 4,
Toul, n. 537 . N. RIS ]ln, 14 ;
255.) C.N. 75 [L287]

126. Marriare is also pll)': 130. The poiblications of
hibited  between unele and ' hans, required by artieles 57
nicee, aunt and nephew.—ff. L | and 2%, aro wade hix the prie I\t
¢.; Tnst. De nupt. Lo 5930 minister or other nth‘n er, e the
10 Merl. Jﬂll'lllﬂll' ut, § 4: | church to which the parties
Poth, Mar. L6, 148, 151, belony, at merning wrrn-(" or
161: C. N. lb (L 2850] if there be no morning =l‘l‘\l\('0.

127 The other tmpudiments  at evening serviee, ul? '“:fﬁ
rocognized according to the Sunday« or Imlnl:|_\~”wt|] n
dlﬁ'cncnt. religions persuasions, reaspnal)le intervals. o ]l‘Lt
as resulting “from relotionship parties  helongz to 1'1‘ ',f: ne
or aﬂmlty or from other eauses, churehes, these ]y]n ) |; |\“r"h
remain subjeet to the rules take  plaer }x)n lm« \Ihllr- :
hitherto folinwed in the differ- .C.l.“.”f]“ ~IT 1nt41“ .‘\I(‘r.l. v
ent chirehes and religions com- .\mh, .' 0 e
munitics.=The rizht, likewise, §1; Whar. £A.[Ll. »1:’1:) e
of granting dispeuzations from : (il - Y . T
Sll(‘ll l'nl.mhmrnb appertains, A “ : 'I\ vc 16, s 23
as heretofore, to those who have 321 --3 feo ,
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Lew. Mar. 825 (. N. 63, 166.
[L.287]

131. If the actual domicile
of the parties to be married has
not been established by a resi-
denee of months at least,
the publications must also be
made at the place of their laxt
domicile in Lower 1.
Guy. Bans de Mar. 1753 (. N.
167, {12877

132. [(If their last domicile
be out of Lower (.inada, and:
the publications have not heen
made there, the oflicer who, in
thut cuaxe, solemnizes the marri-
age, is bound to ascertain that
there is no legal impediment
between the parties.] [IX. 287.]

133. If the parties or cither
of them be, in so far as regards
marriage, under the authority
of others, the bans must be
also publizhed at the place of
domicile of those under whose
uch parties are.—Poth.
i C.N. 168, [I. 287.3
The anthorities who
have hitherto held the right to
grant licenses or dispensations
for marriage, may exempt from
such publications.—Poth. 77,
78; 0. Bl a. 40; 2 P. Fr. 524, ‘
4 tico. IV.e. T6; 35 tieo. I,
e 4, 5.4; C.N.IG0. [T 289.]

135. A marriage solemnized |
out of Lower (‘anada between
two persons, cither or both of
whom are subject to its laws,
ig valid, if solemnized accord- |
ing to the formalities of the |
place where it is performed,’
provided, that the parties did
not go there with the intention
of evading the law.—2 Merl. |
Bans. . 7; 1 Toul. n. 577;
1 Vaz. 5145 R. de Vil. Mar, n.
22 ; 3 Tav. Rep. 30 ; Poth. |
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Mar. 327, 363; 1 Bouh. 390;
C. N.170. [I. 289.]

CHAPTER THIRD.
OF OPPOSITIONS TO MARRIAGE.

136. The solemnizing of a
marriage may be opposed by
any person already married to

‘ one of the parties intending to
' contract.—Poth. n.
"Fr. 241; C. N.172.

81; 3 P.
{I. 289.]

137. The marriage of a
minor may he opposed by his
father or, in defavlt of the
latter, by his mother.—Poth.
Mar. 81; Merl. Opp. A Mar, on
a.173: 1 Toul. 489; C.N.173.
[I. 2%y.]

138. In default of both
father and mother, the tutor
or, in cases of emancipation,
the curator may also oppose
the marriage of such minor;
but the court to which such
opposition is submitted, cannot
decide on its merits without
the advice of a family council,
which it must order to be
called.—Poth. Mar. 81; Merl.
Opp. & Mar. on a. 172; 1 Toul,
425, 490; 3 P. Fr. 248; 2 Fav.
Mar.s. 2, §1, n. 3,p. 5951
Delv. 62; (. N. 175. fI.?S‘J.]

139. If there be neither
father nor mother, tuter nor
curiator, or if the tutor or
curator have consented to the
marriage without taking the
advice of a family council,
the grandfathers and grand-
mothers, the uncles and aunts,
and the cousins-german, who
are of full age, may oppose
the marriage of their minor
relative; but only in the two
following cases :

1. When a family council,
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which, according to article 122,
should have bheen consulted,
has not heen so;

2. When the party to he
married is insaue.—Authorities

under preceding  article ;
Toul 146,75 CUNVITL [T.250,
120. When opposition s

made under the circumstinees
and by uny of the persons
mentioned  in the preceding
i if the mivor have
tutor nor curator, the
oppiexant is bound to cause one
to be appointed ; if the minor
have already a tutor or carator,
who has consented to the marri-
age without consniting a family
council, the oppoxunt must
ciruse a tutor wil Aoe to be
appwinted ; in order that such
tutor, curator, or tuter od hoe
may represent the interests of
the minor in such oppusition.—
[I.250.]

141. (It o persen abunt te
be savried, being of the age of
majority, be dnsaue, nlonot
interdicted, the following per-
sons may oppose the marriage,
in the following ovder :

1. The father, and in his de-
fault, the mother;

2. In default of hoth father
and mother, the grandtuathers
and grandmothors;

3. In default of the latter,
the brothers or sisters, uncles
or aunts, or coustns-german, of
the aze of majority;

4, 1n defanltof all the above,
those related or allied to such
person  who are llll:lllliL‘tl‘tO
tike part in the mecting of @
family conneil, which should
be consulted as to the interdie-
tion.] 3 P. Fr. 246, 7; ¢ N
174, [L.291.]

2
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. 122. When the opposition
I'is founded on the in-anitv of
‘ the person about to he married,
' the opposant is hound to apply
fur the interdiction and to have
it prononneed without delay,—
5 Fr 2475 Poth. Mar. o) 81
Merle Oppean Mar. 95 --, & .
5

on a. ! CONCTT (L
41
14:3. [Whatever may be the
quality of the oppozant, it is
his dity to awdopt and follow
up the formalitie< and pro-
ceedings neeessary to have his
opposition hroucht before the
Leourt and deebled within the
Vlegal delays, a demand for its
"dismissal not being required ;
i in defaunlt of his so doing, the
opposition iz recarded as never
. baving been mude, and the
marriage  ceremony  ix o pro-
coeded with, notwithstanding.
—a bl Fr. 2540 {1201
144. The Code of ¢ivil
' Procedure contains the rules
as to the form, contents and
| notifications of oppositions to

wmarrivge, as o owell ws those
re ve to the peremption
mentioned in the proceding

artiele, and to the other pro-
coemlings required.—t. N.LTo g
[ 120l .

145. The appositions are
before the coart «f
aricinal  jurisidiction of the
donile of the party whees
{ i riaze is opposel, or of the
place where the marriage is to
betore 2

broaurht

he  solemmnized, or
Judwe of s court . Fr.
C.N. i [Lo2on; IIL

BYRES
146. Procecdings upon ap-
! ]w;lls from such judnents gre
¢ summary and take lucv:c\lcnce.
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—3.P. Fr. 250,4; €. N.178.1 148 and 150, an action for an-

[L.291.]

147. If the opposition be
rejected, the opposants. other
than the father and mother, may
be condemncd to pay costs,
and are liable for damages
according to circumstances.—
3 P. Fr. 255,6; C. N. 179.
[I. 291.]

CHHAPTER FOURTH.

OF ACTIONS FOR AXNNULLING
MARRIAGE.

14:8. A marriage contracted
without the free consent of
hoth parties, or of onc of them,
can only be attacked by such
parties themselves, or by the
one whose consent was not
free.~—When there is error as
to the person, the noarriage
can only be attacked by the
party led into error.—Poth,
Mur, 444, 505 3 P Fr. 145, 75
Merl. Mar.s.1,§2: 5. 6,§ 2;
C.N. 1800 [1.291.]

149. [In the cases of the
preceding article, the party
who has continued cohabitation
during six months after having
acquired full liberty or become
aware of the error, cannot seck
the nullity of the marriage.]—
C. N. 181. [I.291.}

150. A marriage contracted
without the consent of the
father or mother, tutor or

curator, or without the advice

of a fawmily council, in cases
where such consent or advice
was necessary, can only be
attacked by those whose con-
sent or advice was required.—
Poth. 1. ¢. & 447; C. N. 182.
[I.291.]

151. [Inthe cases of articles

nulling marriage cannot be
brought by the husbhand or
wife, tutor or curator, or by
the relations whose consent is
required, if the marriage have
been either expressly or tacitly
approved by those whose con-
sent was necessary ; nor if gix
months have heen allowed to
elapse without complaint on
their part since they became
aware that the marriage had
taken place].—Poth. Mar. n.
446 ; 1d. Pers. pt. 1t.6.8.2;
3P, Fr. 267, 263%; C. N. 183.
[L.292.]

152. Any marriage econ-
tracted in contravention of ar-
ticles 124, 125 and 126, may
be contested either by the par-
ties themselves, or by any of
thosc having an interest there-
in.—Poth. 444, 449, 451; 3 P.
Fr.271-275; (', N.184. [1.293.]

153. Lnt a marriage con-
tracted hetfore the parties or
either of them have attained
the age required, can no longer
be contested :

1. When six months have
elapsed since the party or
parties have attained the pro-
per age;

2. When the wife, under
that age, has conceived before
the termination of the six
months.—Poth. 94, 95; P. Fr.
275, 231 ; C. N.185. (I.293.]

154. The father, mother,
tutor or curator, or the rela-
tions who have consented to
the marriage, in the cases men-
tioned in the preceding article,
are not allowed to seek the
nullity of such marriage.—

| Poth. 446 ; 3 P. Fr. 282-3; C.

N.186. [I.293.]
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155. In the rases referred |the different articles of the

to in article 152, where the |present title.]—(. X.

action for annulling the mar-
riage belongs to all those
interested, the interest must he
cxisting and actual, to permit
the excercise of the right of
action by the grandparents,
collateral relatives,
bhorn of another marriace, and

third persons.—Poth. Mar. n.

T; 10 Merl. 0§ 05, p. 195
Merl. Mar. 453: Lah. on a.
157 Leb. Sue. 1. 3, ¢. 63 3 D,

Fr. 285 --; C.NLISTL [T ]

156. Every marriage which
has not been contracted epen-
ly, nor solemnized before a
competent officer, may be con-
tested by the partics them-

selves and by all these who

have an existing and actual
interest, saving the right of the
court to ddecide accordirg to
the cirenmstances.—Poth, Mar.
361 B2, 401 ¢ N 1ok [L.
20

157. TIf the publicatios
required  were not made, or
their  omission
means of a dispensation or
liense, or if the legal or usual
intervals for the- publications
or the solemnization have not
clapsed, the officer solemnizing
the tmarringe under such eir-
¢umstanees, is lable to o pen-
alry not excesling five hundred
dollare.]—c. N1z [T 293.]

158. [The penalty imposed
by the preceding article 18 in
like manner incurred hy any
officer whu, in the cxecution of
the duty imposed upon him, or
which he has undertaken, as
to the solemnization of a mar-
riage, contravenes the rules
preseribed in that respect by

children :

supplied by,

10t
Poth. Mar, Jod. [T, 200.]

l . 159. No one can 1 im the
i title of hushand or wie and
i the ecivil cffeets of marriage,
| 'unless he prodnces a certifieato
of the marriage, as inserilcd
in the registers of eivil statns,
except in the cases provided
for by article 51.—DPoth. 373;
0. TH6T, 620, a. 75 €. N 104

sion of the sta-
dizpen-c those

nat
who pretend to he hu-hand and
wife, from producinge the certi-
ficate of their marrings.—Poth.

tus dues

374-078: 0L 1667, t. 20, a. 85
Del 17y 3 P Fro 5195 CONL
195, (1. 295.]

161. When the parties are
in pessession of the status, and
the certificate of their marriage
is produced, they cannot de-
mand the nullity ot sneh art.—

3 P. Fr.u22; ¢ N, 1un. [L
205,

3162. Nevertheless, in the
case of articles 159 and 160, if

there be children issue of two
persons who lived pnhlicly as
hushand and wife, anl who
are hoth dead, the legitimey
of such children cannot be
contested solely on the pretext
that no certificate is prodaced,
whenever such legitimacy is
supportcd by possession of the

status uncontrudicted by the
act of birth.—Cod. L. 9 de nupt.
f. L. 11. Do probat.; 1 Coch
L I LD )

Jourjelas
Merl.
p. 20 L Toul
151: 1 Delv.
[I.2u5.]

163.

A marriage although



20

declaved null, produces eivil
effects, as well with regard to
the husband and wife as with
regard to the children, if con-
tr tctexl in good faith.—Poth.

Mar. 104, 437, 438, 419, 441,
Rue. e 1, s 2, a. 3, §4, Com.
Intr.n.17; C. O. L 17, n. 13
Merl. Legitimits, L,§ 1, n
8 C. N ZOLL [[.295.]

1€4. If zood faith exist on |

the purt of one of the parties
only, the marriage produces
civit eticets in favor of such
party alone and in favor of
the children issne of the mar-

riage.—Poth. Mar. 439, 440;
Com. 205 Suc. e. 1, 8.2, a0, §
45 Coout 17,0135 DL 45

CoNLZod [L20d.]
CHAPTER FIFTIL.
OF THE OBLIGATIONS ARISING

FROM MARKIAGE.

165. Husband and wife con-
tract, by the mere fact of
marriage, the obligation to
maintain and bring up their

echilidren.—Poth, Mar. J;.‘-x'»l, BHE
Merl, Aliments, § 1, a. 1, n. 3,
-J G ff. L 4, a, de ngu. & alend.

5 1 Delvo vl

[I

1€6 Chile llux are bound to
maintain their father, mother
and other ascendants, who are
m want.—~Poth. Ob. 123; Mar.

1, 390, 392, 393, 395; Pers.
1. l t. 6, ; Intr. n. 117 1
Mare. n. C. N. 205. [I.
23]

167. Sons-in-law and
daughters-in-law are also ob-
ligad, in like circumstances, to
maintain their” father-in-law
and mother-in-law, but the
obligation ceases:

MARRIAGE.

1. When the mother-in-law
contracts a second marriage ;

2. Whenthe consort, throngh
whom the affinity existed, and
all the children issue of the
marriage, are dead. —3 P. Fr.
360; C. N. 206. [X. 295.]

168. The obligations which
result from these provisions
are reciprocal.—DPoth. Mar.
-7; Merl. Aliments, § 2 bis.
2. toul. 3; 1 Declv. 925

N. 2070 [I.207.]

169 Muintenance is only
grauted in proportion to the
wants of the party claiming it
and the fortune of the party by
whom it is due.—Poth. L c.;
Mar. 535, 389, 390; P. Fr,
saG-sndy €LONL 2080 [I.297.]

170. Whencver the condi-
tion of the party who furnishes
or of the party who receives
maintenance is so changed that
the one can no longer give
or the other no longer needs
the whole or any part of it, a
discharge from or a reduction of
such maintenance may be de-
manded.—3 P. Fr. 364; C. N.
209. [I.207.]

171. If the person who owes
a maintenance, justify that he
cannot pay an alimentary pen-
sion, the court may order such
person to receive and maintain
in his house the party to whom

such maintenance is due.—
Poth. \Iar. n. 391; Pers. p. 1,
t. 6, § 2; Merl. Aliments, §1;
Lah. 71: C. N. 210. [X.297.]

172. The court likewise de-
cides whether the father or
mother, who, a,lthough able to
Pay, offers to receive and main-
tain the child to whom a maiu-
tenance is due, shall in that
case be excmpted from puying
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an alimentary pension.—Poth, |
Mar. 391, 504, 5 DSl vent,”
3, e. 1005 2 Desp. 21, n.
P. Fr. 566, S0 N.
[1. 297.]

211,

CHAPTER SIXTII.

OF THE RESPECTIVE RIGATS AND |
DITTTES OF NUSLEAND AND WIFE,
173. u:haud  and  wife
mutually owe cach other fideli-
ity suecor and
Peth. Mar. 380,
Aliments,
LR B
207,
174. A husband owes jpwo-
teetion to his wife; a  wife
ohedicuee to her husbandi—
Poth. Mar. 382, {00,
n. 1;1Toal. 111 Delv.
N. 213, (Lo
175. A wifo iz obliged to
live with her hn:hund, and to
follow him wherever e thinks
fit to reside. Tlho husband is
ablized to reccive her and to,

supply lier with all the neees- ; mavit,

saries of life, according to his
means and cowdition.—Dath. |
Mar, 382, P Mar. 1 ¢ 00810,
n. 145 S PO ate g CONL 214
[I. 2u7.]
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cqmmon as to property, cannot
£1ve mor accept, alicnate, nor
dispoze of Jroperty deter vivos,
nor othcrwise enter into con-
tracts or oblizations, unless her
husband beromes a party to the
deed, or gives Lis consent in
writing; saving the provisions
contuined in the aet 25 Yict,,
chap. 66.—If, however, she e
separate as to property she may
do and muke wlone all acts and
contracts cunuceted with the
adwinistration of lier property.
—Poth, Ob. 50,52, P AMar. 2,

.o, 42 oL Prop. 7, Com,
522, (L ool t 15, n. Merl.
Nutorite n 2
ALl ®

~authorize his wite to appear in
Pjudieial proceedings or to make

a deed, the judge way give
the nec
(G 4
Rt

N ST ST

zation ——
. Do Mar. 12,
L0t 10, n 200 3
Merl. Autorité
5 Tuul.
FN 2 [1.200.]
179. A wifewhoisa public
tradev anay, withont the au-
thorization of lier hushand, vh-

1l [

| ligaete herself for all that re-

176G. A wife eannot appear [ lates to her commeree: and in

in judicin]l procecilings, with-
ont Lier hushand or his author-
ization, even it she he a public
traler or not common as tv pro-
perty; nor can she, when »v -

rate as to property, except in|or impli
matters of simple administra- ’ Poth. I'. Mar.
tion.—C. Pooa. 224, 20t Poth, £ 10, 0L 196-1

such case sho al<o hinds her
husband, if there bo comnunity
between  them.—Xho  cannot
hecowe a public trader with-
ot el autherizath AT

—C.

N

i X Arr. Lam. t.
[L.299;

Ob. 878, P. Mar, 15, 53, 56, 61, a.82; C.

62, 0. 0, t. 10, n. 201; 3. [ IIL. 2] .

Fr, 478 . C. N. 215, [I.| 180. If a husband be inter-
7 ; dicted or  absent, the judze

207; IIL. 57

177. A wife even when not [ may authorize bis wife, cither

5
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to appear in judicial proceed-
ings or to contract.—Poth. P,
9

Mar. 25-28; 3 P. Fr.
398; Fen. Poth. on 2.
p- 57; ¢. N. 222 [I. 290,

181. All gencral authoriza-
tions, even those stipulated by
marriage contract, are only
validin so far as regards the
adminiztration of the wife’s
property.—Puth. Com. Intr. 5;

ar. 67 ; Den. Ae. de notor.
1695, 12 Nav, 1690, 23
. 1708 5 Lepr. eent.
T; 30 Fro 4555 . N,
(1. 299.

182. A hushand although a
minor may, in all eases, au-
therize his wife who is of age;
if the wife be a minor, the au-
thorization of her hushand,
whether he is of age or a minor,
is sufficient for those caxes only
in which an cmancipated minor
might act alone.— 1 Mal. 208;
Lac. Antorisation, n. 61 3 P.
Fr.on. 206, p. 4565 2 Merl, A
torisation, s, 5,§ 2, p. 182, 185
CONL22E [LLo2ou

183. The waut of anthoriza-

5
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OF SEPARATION

MARRIAGE.

tion by tho husband, where it
is necessary, constitutes a cause
of nullity which nothing can
| cover, and which may be taken
!advantage of by all thosoe who
| have an exirting and actual in-
terest in doing so.—Poth, P.
Mar. 74,75 5 2 Merl. Autorisa-
tion, 174, 175 ; 2 Toul. n. 661 ;
1 Mare. n. 749, 2. 1, p. 567;
2 Demo. 436; 3 Zach. 343; 2
Dur. n. 515; 1 Dels. 204; C.
N.225.0 [1.299.]

184. A wifo may make n
will without the authorization
of her hushand.—DPoth. P. Mar.
43, 47; Test. ¢. 3, 8.1; 3 P.
Fr.442; C. N. 226, [I. 299.]

CHAPTER SEVENTH

THE DISSOLUTION OF MAR-
RIAGE.

oF

185. Marriage can only be
dissolved by the natural death
of one of the parties; while
bhoth live, it is indissoluble.—
Poth. Mar. 462, 467 ; Gou. on
a. 25, 94; 3 P. ¥r. 446 ; 2 Dur.
n. 520 : C. N, 227. [I.299.]

SINTIL.

FROM BED AND DoOARD.

CHAPTER FIRST.

OF THE CAUSES OF SEPARATION
FROM BED AND BOARD.
186, Separation from bed
and hoard can only be de-
manded for specific causes; it
cannot bo based on the mutual
consent of the parties.—Tae.

Répavation, n. 9, p. 639; Poth.
Mar. 517; 2 Pi. 200, 213, 240;
1 Mal. 272; 4 P. Fr, 149; C.
N.306. [I.301.}

187. A busband may de-
mand the separation on the
ground of his wife’s adultery.
—Poth. Mar. 525; 2 Pi. 239;
C.N.229. [I.30l1.]
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188. A wife may demand
the scparation on the ground
of her hushand’s adultery, if
he keep his concubine in their
common habitation.—Cod. L. 8
De repud. ; Nov, 22, ¢.15, §1:
117, e. 9, § 5; Lac. Adultire.
15; Guy. Aduitere, 1965 2 Pi.
209, 210, 211, 223 Merl. Adul-

2255

tere, 245, . 8 hisj (LN 230.
[I. 201.]
189. Hushband and wife

may respeetively demand this
ation on the ground of
outrage, ill- or pricvons
insult committed by one toward
the other.—2 Pi. 256-9; Gon.

se

965 4 P Fr. 355 . N 251
[I. 301.]
190. The grievous nature

and =uficicney of sueh outrage,

ill-nzage anl insalt, are left to
the diseretion of the court
which, in sappreciating them,
must take into consideration
the rank, eondition and ulhnr'
circumstanees of the partic: ;
Poth. 508; 2 Pi. 20035 ton 6.

[I. 301.]
151. The refusal of a hus-
hand to reecive his wife and 1o

furnish her with the necessaries
of life, according to his rank,
means and condition, is another
cause for which she may de-
mand the svlnlrutinu.—Poth.
511; 2 Pi. 205, [L. a0l.]

CIIAPTER SECOND.

OF THE TFORMALITIFS OF THE
ACTION FOR SEPARATION FROM
BED AND BOARD.

192. The action for sepa-
ration from heid and board is
Lrought bhefore the competent
court of tho district in \Vhl('.h‘
the consorts have their domi- |

BED AND EOARD, 29

Poth. 518; 2 Pi. 214; C.
. [1.301.] /
193. This action is hrought,
tried and decided in the same
manner as all other civil ae-
tions, with this difference, that
the partic: eannot adinit the
allegatinng, proof of which must
always be made hefore the
court.—Poth. 519; 1 Pi. 225;
2 Pi. 2267 4 P, Fr.on. 127 -+,
152; C.N, 507, [L501.]
194, The wife must apply,
by a petition sctting forth her
reasons and addre-sed to the
juidge, to be anthorized to sue,
and to be allowed to withdraw
pending the suit to a place
which she indirates.—{Poth.
Sls; 2 P26, [E 301
195. If the alleged wrongs
he found sufficient, the jndw«e,
in aceording to the wite the
authorization to sue, allows her
to leave her husband and to
reside clsewhere during the

Denit.—Path. L oe.: 2 i 2185

¢.N. 268 [T 303.]

196. The action for separa-
tion from bed and board is cx-
tinguished by a reconciliation
of the parties taking place
cither since the facts which
gave rise to the action, or after

tlie wetion brought.—loth. 5203
a1 CoNC2R2 [ RN

197. In cither case the
qetion s dismizsed, — The

plaintitf may nevertheless hring
another, for any cause which
has happened since the recon-
ciliation, and may in such case
mulke use of the previous causes
in support of the new action,.—
Poth. 520 2 Pi. Zlus ¢ N.
PN § SHNA

198.1f the action be dismizzed
the Lusband is obliged to take
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back his wife, and the wife is
obliged to return to her hus-
band, within such delay as the
court by its judgwent deter-
mines.—Poth. 5 2 Pi. 2525
5P, Fr. 77. (L. 303.]

199, When the uaction is
brought for outrage, ill-usage,
or grievous insult, although the
same be well established, the
court may refuse to grant the
separation forthwith, and may
suspend its judgment until a
further day, which it appoints
in order to afford the parties
sufficient time to como to an
understanding and reconcilia-
tion.—Pi. 231 2 Dur. n. 610;
CONL2oUs [ 505

CIHAPTER THIRD.

OF THE PROVISIONAL MEASURES
TO WHICH THE ACTION FOR
SEPARATION FROM BED AND
BOARD MAY GIVE RISE.

200. The provisional care
of the children remains with
the father, whether plaintiff or
defendant, unless the court or
judge orders otherwise for the
greater advantage of the child-
ren. —14 P. Fl 90 n. 66; Mas.

. i 4Ln 3

T LI 0]

201 A wife sued in s separa-
tion may leave her husband’s
domicile, and reside during the
suit in a place indicated or
1”>rnved of hy the court or
judie,—Poth, 518, [L. su:,

202. Whether the wife is
plaintill or defendant, she may
demand an alxmentary pension,
in proportion to her wants and
the mcans of her hushand ; the
amount is fixed by the court,
which algo orders the hnshand '

BED AND BOARD.

if necessary, to deliver to the
wife at the place to which she
has withdrawn, the clothing
she may require.—Poth. L. c.;
2 i, 216; 2 Dar. n. 595, 612;
(. N. 268; F. C. P. 878.

203. [If the wife leave the
place of residence assigned to
her without the permission of
the court or judge, the hushand
may claim to he liberated from
the payment of the alimentary
pension ; he may even have her
action dismissed, saving her re-
course, should she refuse to
obey the order given her to
return within a given delay to
the place she has thus quitted.]
—2 Dur. n. 578; C. N. 269.
[I. 303.]

2042, A wife who is in com-
munity as to property, whether
plaintiff or defendant in an
action for separation from hed
and board, may, from the date
of the order mentioned in arti-
eles 145 and 201, obtain per-
mission from the court or judge
to cauxe the moveable effects
of such community to be at-
tached for tho preservation of
the share which she will have
a right to claim when the par-
tition takes place; in conse-
quence of which, her husband
is bound as judicia,l guardian,
to represent the things seized
or their value when required.

—2 Toul. 5935 2 Pi. 184; 1
Mal, 250; 4 P. Fr. 94; C. N.
270, {I.303.

205, All obligations con-
tracted by a husband, affecting
the community, and all alien-
ations made by him of the
immoveable property of such
community, subsequent to the
rendering of the order men-
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tioned in articles 195 and 201, | by the marriage contract ; sav-
are n)lw-l;u'ml null, it it bel ing the ri:ht:of sur\'iv”;':l;i U
established that such obliga- ' to which snch .w]»amliun.dm!-:
tions or alienations wore eon- nab give rise, nul .
tracted or made infrand of 1the  (r

the con-

has been specially

. . e tipu-
r‘lghls o_f his wite.—3 I Fr. ¢ 5 lated.—Poth, 401, ".Il'l‘-[::
CoNC27L [TL 5] VL CONCEL T2 [T B0

239. When community of
CHAPTER TOURTIL. ‘ property exists, the separation
OF THE EFFECTS OF SEPARATION perates itsdissolution, inoses

. Ny 7 on the husband the ohligition
PROM BED AXD LOARD. of muking an inventray, and
20G. Meparation from bed | gives tu the wite, in o oof
and oan o framew intevey e ! aceeptance, the right to de-
it arizes, does not dizsclve the | mand the ]nnrlition] fthe -
marringe tie; neither hushund perty, unless hy the judonent
nor wite, therefore, ean con- 1 she bas bren deelared to lave
tract o new marringe while | forteited thisight.—Poth, Le. s
both are living.—DPoth. 32504 P TroLe. (1. i) ’
[I. 205.] P 219, The s parationrenders
2C7. The scepavation re- | the wife capable of suing and
ieves the hushand from the leing sued, and of contracting
obligation of recciving Lix wife, | alone, for all thut relates to the
and the wife from that of Tiving | adminis teation of her propesty
with her hushund; it gives the | hut for all acts and suits t-nd-
wife the right of choosing for alicnate er immoveahle
herself a domicile other than ¥, ~he reguires the au-
that of her hushund.—Poth. ztion  [of Ta judge.]—
5225 Doul, €. L.l 22000 2015 Path, Loews 4 P Fro 164, (L

2 Toul. n. 775 Prowh (VDL F. Lo
AN KL 1455 4 P. Fr. | 211. For whutever cance
163 the ation takes place, the

208. Neparation from hedo part in~t when it hus heen
ani Dot earries with it sepi- | declired, Josex all the advanta-
ration of property 5 it deprives | ges granted by the other party.
tho hushand of the rightswhich { —2 Pi. 2055 1 N.D 2ol s Il
ho had over the property of his 4P, P 1o0, 6y
wife, and gives to the wife the 1 Pail. 1o, 1]
vieht to obtain rvestitution of [a, 200 Mas, 207,
her dowry, and of the property |4 A LR

that she broucht in marriag Mal 6 :
—T'nle < hy the Jundzment the NI O Do 152, [TLsea]
are devlared forfeit which 212, The party who hax n:l)—
only fakes place in the case of tainol the sepavation retaing
adnltery, the ><-lr.|r.|liwn also | all the ailvantages wranted by
wives the wile tho vight toelaim | the other, :\I‘ilwnfh they may
rhr' Lenedt of all il gifts and | have been slipulated t{nln; re-
o vnutazes cenfenied on her’ eiprocad and the veeiprocity

2 ber.n.
Lah.
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does mnot take place.—2 Pi.
233, 234; 4 P. Fr. 135; C. N.
300. [I.307.]

213. Either of the partics
thus separated, not having
sufficient means of subsistenee,
may obtain judgment against
tho other for an alimentary
pension, which is fixed by the
court, according to the condi-
tion, mcans and other circum-
stances of the parties.—Mas.

194; 2 Dur. n. ;4 P Tr.
165, n. 154; 2 P +4; 2 Toul.
n.78; I N.D ments, 4553 ;
Merl. Aliments, § 3, p. 176 ; «.
N. 201, [L.307.]

214. The children are en-
trusted to the purty who has
obtained tho separation, unless
the court, after having, if it
think proper, consulted a family
conneil, orders, for the greater
advantage of the children, that
all or some of them he entrust-
ed to the care of the other
party, or of a third person.—
2 Pi. 233; 9 Fen. T. P. 486;
Mas. 321, 322; 1 Pail. 111;
2 Dur. 580, n.636; 1 Rog.205;
€. L. 1535 €. X, 502, 1. 307.]

215. Whoever may he en-
trusted with the care of the
children, the father and mother

TITLE S
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respectively retain the right of
watching over their mainten-
ance and education, and are
obliged to contribute thoreto in
proportion to their means.—
2Pi. 2 4 P. Fr. 140, 141;
C¢.N. 303, [I.3507.]

216. Separation from bed
and hoard judicially declared
docs not deprive the children,
issue of tho marriage, of any
of the advantages allowed them
by law or by the marriage
covenants of their father and
mother; but these rights only
become open in the same way
and under the same circum-
stances as if there had been no
such separation.—4 P. Fr. 142;
C.N.304. (L. 307.]

217. Hushand and wife
thus separated, for any causo
whatever, may at any time re-
unite and thereby put an end
to the effects of tho separation.
—By such reunion, the husband
reassumes all his rights over
the person and property of his
wife, the community of proper-
ty is re-cxtablished of right
and, for the future, is consider-
ed as never having been dis-
solved.—Poth. Mar: 524; C.
N. 309. [I.307.]

EVENTH.

OF FILIATION,

CITAPTER FIRST.
OF THE FILIATION OF CHILDREN
WHO ARE LEGITIMATE OR CON-
CEIVED DURING MARRIAGE.

218. Achild conceived dur-

ing marriage is legitimate and
is held to be the child of the
husband.—A child horn on or
after the one hundred and
cightieth day after the mar-
riage wassolemnized, or within



FILIATION.

three liundred days after its
disxolutinm, is held tohave heen
coneeived during mwriage.—
Author. wnder next  article.
CoNL 3120 (1. 307.)

219. The husband cannot
dizown such a child even for
adultery, uuless its birth has
heen concealed from him: in
which case he is allowed to
set up all the facts tending
to estublish thut he is nat
the father.—S3 N. D.5--; f.
L. 6, de h. . sui vel al; ff.
L. 11, § 9 ad leg. jul
adualt.; 5 Hen. L 6, c. 5. 4.
p- 830-4; Lel. Sue. 1. 1, c.
2, n. 6 52y
AMerl. Légitimite, =0 2, § 2, n. 4,
53 4D, Fr. Is6, 7; 4N, 313.
[L. 500.]

220. Ncither can the hus-
hand dizewn the child on the
ground of his impoteney, cither
natural or caused by aecident
Bbefore the marriage.  Ie may
nevertheless dizown it if, during
the whole time that it may
legally be presumed to have
heen conceived, he  were, hy
reason of impoteney not exist-
ing at the time of the mitrriagre,

of ~ distance, or of other
cause, in the phy 1 im-
possibility of mecting his wife.

—ff. L. 6, de h.q. sui. vel als
Leh. Sue. L e 4,82, 5045
3 Ien. L6, e 5,0 58,
8345 Merl, Légitimite, s
Gy, Logitimite, 579 -2 2 Tonl.
n. 701, T 4 P Fr.o 179, 180,

;e L) sy e N s
Sti. [Losen]

221. A child born
the one hundred and cighticth
day  after the marriieo wias
solemnized, may he disowned

[
R

Ly the husband.—f. L. 12, des

hefove
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stat.homi. ; Cuwl. L. 4, de posth.
heer; Poth. Sue. 8; tiuy. Li-

witimite ;3 2 PUFr 11
Tonl, n. 79 Boi. Gh, 67
CoNC3LL {5

222. Nevertheless a child
born before the one hundredl
and cightieth day o the marri-
age, cannot he dizowned Ly th
hushand in the following eases

1. If he knew of the preg-
naney before the marriage ;

2. If he were present at the
act of hirth, or if that act ho
signed by him, or cantain the
declaration that he eannot sicag

3. If the child he not e-
elared viable.—2 Toul. n. 521
--; 4 Po Fro 155,95 M Lé-
cinntd, §71, n. 4; C. X
S [Ls0n]

223. {!nall the cases where
the hinslioed may disown the
l child, he muxt do so:

| 1. Within two months, if he
be in the place at the time of
the Lirth;

2, Within two months after
his return, if absent at the
time of the birth;

3. Within twoe months of the
. diseavery of the fraud, if the
i hirth have been concealed from
him.}—¢. N. 516; ¢ L. 210,
[L. s ]

024 [If the hushand die
Yefore disavning the ehild, bt
<till heinz within the  delay
| allowed for so dving. the heirs
"have two months to contest tho

legitimaey of the child from
the time he has tuken posses-
I sion of the property of the hus-
hand, or from the time that the
| heirs have heen disturhed by
him in their possession.]-—t%
317; ¢ LSl L1, s}
225, [Ruch disavowal, on

| N
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the part of tho hushand or of
his heirs, wuxt he made by an
action ut law, divected against
tho tutor, or tutor ad hoe,
appointed to the child, if he bo
a minor; and the mother, if
livine, must bo made a party
to the action.]—2 Marve, 225 5
Demol. n. 164, 170, 5655 4 D,
Fr.192, 83 5 Loe 1. €, 112--5
Rog. on a. 3185 2 Boi 2
n. 812, 3 C.

.“:I«,.

o

dizavowal o

1
CIf the

a2
not take place, [as preseribed

in the present chapter], the

ehild which might have been
dizowned is held to be legiti- -

mate.—(Consequence contrario
ol this elptery  [1.31L]
2237. A child born after the
three hundredthe day from the
dissolution of the marriage is
held not to be the issuo thercof
and is illegitimate.— (Author.
under a. 219.) ff. L. 3, § 11, de
suis et legit. har; Fer. D.
Nalszanee; Guy. e, v.; Fer, (.
Poa 118, gh 3,202, § 1, n. 22+
245 Leb. Sue L1 e 4, 8.1, n.
12; Merkh Légitimite, s, 2,§ 3
g, contf. on
1 Mal. 250

. 311.]

CHAPTER

SECOND,
OF THE EVIDENCE OF THE FILI-
ATION OF LEGITIMATE CHILDREX.
228. The filiation of legiti-
mate children is proved hy the
acts of birth inscribed in the
registers of civil status.—ff. L.
14 de prob.; Cod. T. 15 de
probos Co 8. L. Cooe. 20, § 135
CONLS19. [LO31L]
229. In default of such act,
the uninterrupted possession of

FILIATION.

the status of a legitimate child
is suflicient.—Cod. L. 9, de
nupt.; 4 Dag. 47th PlL; 2
P Cach. 43 --5 2 Desp. 355 3 P
"1, 398,95 (L L. 2135 C. N

a2, [131L]
230. Hueh possession s
extablished by a  sufficient

, comenrrenee of tiets, indicating
“ho connection of filintion and
: relationship between the indi-
vidual and tho fainily to which
he claims to helone.—Cod. L.,
9 de nupt. 5 N. D, Iitat
Bour. 17, 18: 2 Coch
2563 2 Tonl. n.

Lall
231. No one can claim a
statins contrary to that which
his aet of birth, accompanied
with the possersion conform-
able to such act, gives him;
and reciprocally no one can
contest the
has a pox ion conformable
"to hix act of birth.—2 Coch.
[ 1075 4 Coch. 2155 N. D. Etat,
Py 95 2 Toul. n. 8815 5
I Demet. n, 2195 3 P, Fr. 200;
[CoNCn220 (R8I

2832. In default of the act
ot hirth and of an uninterrupted
Jressession, or if the child have
heen  deseribed  cither under
false names, or as being the
child of unknown parents, the
proof of filiation may be made
by testimony ; ncvertheless
this evidence can only be
admitted when there is a com-
mencement of proof in writing,
or when the presumptions or
indications resulting from facts
then ascertained, arc suffi-
ciently strong to permit its
admission.—Cod. L.'2 do test.;
| L.6defideinstr.; L.9de nupt. ;
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Arr, 16 Mar. 1641 ;
20, 2. 14; Gy, Ligitimit
2,8 40 5; 4 Cochl 514,
483, 456; Lae, Etat, 270; ¢\, =,
L. C.oe. 20, 0153 Merh. Nuis-
sance; Id. Q. d'ctat, §1--; 2

Toul. n. 533; 4 P. Fr. "ul.,., O
Lo. 140, 1; ¢. X. 1.
311.]

233. A commencement of

proof in writing results 1'1xuu
the title-deeds of the family,
tho registers and papers of 1|IL
father and mother, from public
and even private writings pro-
ceeding from a party cugaged
in the contestation,
would have bhad an interest
thercin had he been alive.—ff.
L. 29, de prob. ; u. 1667, t. 20,
; 2 Toul. n.
o

890 --5

(R L

Fr, 20 . ]
234. Ploof of the Ullltl ary

mauy 1w made by any means of
a nature to cstablish that the '

claimant is not the child of the
mother he claims to have, or
even, the maternity bheing
proved, that he is mnot the
¢hild of the hushand of such
mother.—¢C. 5. L. C.e. 20, a,
12 1 Jou. O 1667, t. 20, a. 1,

peaddy 2 Toul. n. 820, 81 ;

LP ]1 20, . L. 2165 C.
525, (1510 _

235 The action of a ¢hild

tahli=li his status is im-
lml)lq —’ Toul. n. N
; Lah. onu. 5255
[ I 313.]
Tlix aetion c'lnnot be

7

to ¢

236.
brought by the heirs ol o child

who has failed to bring it,

unless he died in minority, or

within five ycars after his

majority ; but they way con-
5%

L1667, t. 7

or who

tinue the actjon already
Ubrought.—ff. 1. 1, e de stat.
def. 5 Dun. .

‘f’l[cn [ TS
Etat,n. 1; 2
Exp. 102 2
Merl Légitimi
peATl - N

CUAPTER

THIRD.

oI ILLEGITIMATE CHILDREN.

287. Children born out of
nitriase, other than the issue
of an ivcestuons or adalterous
connection, are legitimated Ly
the subsequent marriage of
their futhorand niothe
n, J0s, 411 4]

|

l'nth on a. p-
Toul, n, 421 1 ].l Code

1ot 2 PO Frost: 2 Mare
CoLotIEg 1|1

238. Xnchlesitinution takes
Jlace evendin tavor of the de-
ceaxed children who have left
legitimate issue, and in that
case it henefits xuch
Inst. de heer q.; I'nth

i“m- —_

seititoitedd
by asubecgner Carriage have
tire same rights as it the
born of sneh marriage. ZPoth.
Ln. 4215 1de Sve, el 1, s,
W § b qe 4 Lol Sue. n.

17, pe 245 2 Toulo ng 02
. 48 Ir. 2t S5
C.1.210: O
240. The
tary ackuewledlon 3
father or mother of their il-

legitimate child, gives tho
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latter the right to demand or maternity, and the proof
maintenance from each of them | thereof is made by writings or
aeeonding to cireumstances.— | testimony, under the condi-
Lae. Batard, n. 65 Guy. Ali- [ tions and vestrietions sot forth
ments, BI85 2 22 2 P in articles 232, 2435 and 254,
Fr.o2ruy CUN [ £5.] | Four. ¥. 129 --; Merl. 111

241. An illegitimate child | tion, n. 2; 2 Toul. n. 9537, 967 ;
has a right to cstablish judi- | 1 Gin, 197 --5 €. N. 340, 341
cially his claim of paternity | (L. 515.]

TITLE ETGHTH.

OF PATERNAL AUTHORITY.

042 A chill, whatever| ©244. An uncmancipated
may he hix age, owes honor | minor cannot leave his father's
and respeet to his father and | house without his permission.
mother.—ff. L de obso; Lof —Poth. Pers. to 6, 5. 25 Merl.
6, de in jus v 12, ey Puis. pat. s. 5,865 2 1nul n.
9 }’uﬂx Mar. n. Poc. ‘3'7; »1 P. Fr. 35
oty I)um ]G 41’ ]‘1 -»11; C. L. 23
TPoe. 20; 245.

H default, the mother of an un-

243. He rewmains suchct cmaneipated minor have ovor
to their anthority until his ma- | him a right of rcasonable and
jority or his emancipation, but | wmoderate  correction, which
the futher alone cxercises this | may le delegated to and exe. -
muthority  during marriage ; | cised Ly those to whom his ¢l .-
gaving the provizions contained | cation has heen entrusted.—
in the aet 25 Vit chap. 66.— . 05 ; Poc. 5J.
ff. L 50, t. 16, L. 196 ; Inst. 25; Don. Can. Abs.
1.1, t 2and 12; Poth. Mar. n .. Law. t. 3, 2. 18; Cuz.
Pers. 604-5, Intr. t. 121 Poth. Garde 371; N. D,
5 Arrs Lama te 2 a. 1--5 | Garde, 183, 2015 2 Toul. 10505
53 2P| Fen, Poth. 855 1 Gin, 224, 227,

- ’4(" 2425 £ P, Fr. 530 -, 557-
[L.|8; . L.236; C. N. 375. [L

! ul() ]




TITLE
- OF MINORITY,

CILAPTER FIRST,

OF MINORITY.
B46. Persuns of cither sex
remain in minority until they
attain the full e of h\nnt\»
N '

one years.—(', s

15 4 P Fr. l:l : ]li Yen.

S44--; C.N. [ 315}
247 rm'm: l]l‘]llun only

madilics the eondition of the
minor; it dees not put an end
to the minority, nor does it
eonfer all the rights resulting
from majority.—iny, Emrmc1~
pation, 6530, 660, |1, N
248, Thedizabilities, richts
and privileges resulting trom
minority, the aets the minnr
may do and the suits he may
hring, the cases in which he
may demand to he relieved,
the manner and time of making
the demand, and other like
questions, are determined in
thie third hook of the present

e¢ode, and in the Code of Civil

Procedure.  [L 5170)

CHAPTER SECOND,

0 TUTORSHIP.

NECTION 1.

Of the appointoent of flors.

249. All  tutorships  are
dative ; they are conterred on
the advice of a family council,
by a competent court or by any
judge of such eonrt, having
eivit jurisdie
where the minor hirs his domi-
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cile, or hy the ]nurhmwt.n\ (rf
such eonvt.—Poth. Intr. 1.
Mes. Min,, N, 77. ﬁfr,
1 Bonr, 47 Gy, Tut.
: Lam. Tut. h: Puoth, Pe
n 1,
Geo, ITT.
V. e 3% e T4 T &
K116 V.e 01118V, e,
PN L Coeostin 1 Mal 260 ;
I‘r ! 9 Mere. de
17215 Del.
L. Clel TS,
s 250 OUN - [L 517.]
250. The convocation of u
family council may be de-
maunded by all these related or
allicd to the minor, without
regard to the degree of rela-
tinnship, by the snubrogate-
tutor, hy the minor himsclf in
certain cases, by his ereditors,

tion in the district |

and by all other persons inter-

ested.—Arr. Lan. t. 4,
8; Poth, Intr. t. 9, § 5 . :
Id. Pers. t. 6 4.§2p. (vll'
i, S01-: LT v,
o Lnl n.
2N [l .
251 The  persons to he

ealled 1o a Cinily eouneil are
those most wearly related or
allied to the minor, to the

number of seven at least. and
taken, as equally ax possible,
from both the paternal and the
maternal linc.—ff. 1. 2Qui pet.
s Are Lame todoa 4o pe S,
t. % n. H

s ;5 Poth. Intr.
Td. Pers. t. 6, 5. 1,
Pi. 303 Me-, 01
CONL 0T [T
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252. With tho exception of
tho mother and other female
aseendants during widowhood,
the relations must be males, of
the full age of twenty-onc
years, and rc<1dmg in the dis-
trivt where the uppointment of
a tutor is to be made.—Lam.

Arr. t. 4, . 4 1| sy 2 Phoses;
4P, Fr. 51 N oS (L
317.]

253. If, however, a suffi-

cient number be not found in
the district, they may be taken
in other districts, and even in
default of relatious of hoth
lines, the friends of the minor
may be called to form or to
complete the number required.
—Arr. Lam. t. 4, a. 4: Poth.
Pers. 610 2 Pi. 53055 17 Guy.
a1 2 Boi. 30l N. 409.
(1. 217,

264. Dersens related or al-
licd to the minor, qualified to
make part of the family coun-
cil, and who have not hecen
called, have a right to attend,
and to give their advice as if
they had heen called.—2 Pi.
s03. (I.319.]

255. The judge or protho-
notary, on petition of a com-
petent person, calls hefore him
the relations, connections, or
friends of the minor who are
to compose the family council,
and for this purpose, grants an
urder which is notificd to the
parties at the instance of the
person sceking the convoca-
eation.—C. 8. L. (. ¢. 86, 8. 2,
10; e 78,s. 23, {I.319.]

256. If the persons tu be
called reside at a greater dis-
tance than five leagues, the
court, judge or prothonotary

MINORITY, TUTORSHIP AND EMANCIPATION.

may, if requested, authorize a
notary or other competent per-
son to hold such family coun-
cil at the place wlhere suoh
parties reside, to administer
the necessary oath, to take
their advice on the appoint-
ments to be made, and even to
administer the oath of office to
the tutor chosen.—C. 8. L. C.
e TN, E 235 el 80, .[I.519.]

257. Incvery casein which,
according to the preceding
articles, a judge may call be-
fore him, or delegate the right
to call a family council, it is
lawful for any notary, residing
or present at the place where
the meeting isto be held, with-
out regard to distance, to call
it himself without the authori-
zation of the judge, and to act
therein in the samme manner in
every rexpeet asif he had been
delegated by the judge.—C. S,
L. C.c. 86,5 5, 9. [I.319.]

258. The notary can, how-
ever, act in conformity with
the preceding article, only when
he is requested to do so by one
of those at whose instance such
council might have heen called
before a judge; and in such
casc, the potitioner makes a
declaration before the notary,
of the object and motives of
his demand, in the same man-
ner as if it were addressed to a
judge. Of this declaration the
notary must draw up an act in
writing.—C. 8. L. C. c. 86, s. 6.
[I.319.]

259. Family councils thus
called by notaries, are com-
posed in the same manner as
those called hefore a judge. It
is only in default of persons
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related or alliedl to the minor,
that his fricnds are adnitted, |
and this default must be veri-
fied by the notarv, and men-
tioned in his report.—¢. KU L.
CoeoBtis, 700 [Loan)

2€0. The dceelaration re-
quired by article 258 is first
read to the family couneil  the
notary takes their adviee and
draws np an act in writing of
their delihieration, which act
must mention the oppoxitions
that were made, and the ditfer-
ent opinions which were given,
ag also the quatity, place of
residence, and degree of rela-
tionship of those who composed
the mectine,—t, S, L. Co e S,
s 7080 [1.319.]

261. In ull cases where a
family council is called and
held by a notary, whether
delesated by a judge or pro-
thenotary or noet, such notary
i3 hound to make a complete
and cirewmstantinl report of
his proeeedings to the proper
eotirtor judze, or prothonotary.
accompanied with the acts and
declarations that it is his duty
to draw wp— 3 Lo e 84,
s. 0. T, 0 e. TN, s 2% [Lon21]

262. The court, judge or
prothonoetary recciving  this
]-‘.l,.,rf‘ wmay homoelogate 91‘
reject the ]rrocecdings therein
contained, whieh, without ho-
mologation, produce no cifect.
They may likewise make any
omler relative to such proceed-
ings that they deem advizable,
in the same wanner as if the
family conneil had been calle‘d
before them.—. &, Lo C.oe. 86,
§.2,8;¢c. 788 (1. 521]

263’. In all cases where a
tutor has bven uppoiutcd out

39

of court, the court may, on the
petition of any one entitled to
hitve & meeting of the family
couneil ealled, and after hn\'ilfg
Leard thie tutor, cancel his
appointmient and order a nw
one,—2 Pi. 507, 8 U= L. (.
e ~hosa 4, [I52)0)

2C4&. Onetutor only ix namned
to cuch miner, unless he las
immoveable property in places
remote from one another, or in
different  districts, in which
cases a tutor may he appointed
for cach place or = district
wherein such immoveable pro-
perty is situated. These tiutors
areindependent of one another;
each of thenn iz only liable for
that portion of the property
which he has administered.—
The tutur of the domicile of the
minor has the eare of his per-
son.—Nevertheless, in certain
cares, @ separate tutor ity be
appeinted to the person of the
winor.—The mother or other
female azecndant, who has re-
married, may also be appuinted
juint-tntorwith her seeond hus-
hand.—Arr Lam. t.4, 2. 15,163
Poth. Intr.t. 9, n. §2 N
4 P, Fr. 462 €. N7

321.]

265. A tutor acts and ud-
ministers, as snch, from the
time of his appointuent. if it
take place in his presenee,
otherwise from the time of his
heing notitied of it.—f. L. 1. §

1, e adm. et peri. tut.: Poth.
Intr. t. ¢, 0. Lig A Lo
4, a. S6- U ;LN
48, [Los2h

266. Tutorshipiza personal
office which ducs not pass to
tho heirs of the tutor. They
are simply responsiblc for his
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administration. If they he of
age, they are hound to continue
such administration until @ new
tutor is appointed.—1 Dour.

To; Mes. 2215 €4 N 41, [L
321.]
« SECTION II.
Of Subrogede-Tudors.
2€7. In every tutorship

there must be a  subrogate-
tutor, whose appointment is
made by the same act, and
in the smme manner, and is
subject to the sume revision
ax that of the tutor. Ilis du-
ties consist in cauxing the act
of tatorship to be registered,
being present at the inventory,
watching over the administra-
tion of the tator, causing his
rewmoval if there he ground for
it, and in acting tor the inter-
c#ts of the miner whenever
they are opposed to those of
the tutor.—. P. 240; Path.
Pers. 626-7; Arv. Lam. t. 4, a.
11; Mes. 103,1703 4 A, D.
3 Mal ; 4 P Fr.
Toul. n. 11, 28 --; ¢
. N, 420, 422
37, 8. 31, I

268. The subrogate-tutor
does not of right replace the
tutor, when the tutorship be-
comes vacant, or when the tu-
tor beeomes incapable of acting
by absence or any other cause,
bat in thesc cases it is his duty
to have a new tutor appointed,
and in default of so doing, he
is liable to pay the damages
which may result to the minor
from his negl Mes, 6535
CONL424. (L. 1 )

269. [t during the tutor-
ship a minor bappen t» have

576,
Lo

)
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any interests to discuss judi-
cially with his tutor, he is for
such caso given a tutor ad koc
whose powers extend only to
the matters to he so diseussed.
—2 Lan. 148; 1 Pi. 71; Fen.
Poth. 95-6; Den. Ac. do not.
4735 16 Merl. Subr. tut. 450.

1. 325,
[270,]The functions of a
subrogate-tutor cease in  the
same manner as those of a
tautor.—+ P. Fr. 52635 2 Toul.
p. 1136; . N. 425, [L 524]
271. The provisions con-
tained in sections three and
four of the present chapter,
apply to subrogate-tutors.—C.
N426. [L.823.]

SECTTON IIL.

Of the eanses arhiel cxempt
Jrom Tutorship.

272. No one is hound to
accept a tutorship, unless he
has been called to the family
council which elected him.—
Mes, 2685 Arr. 14, Jan. 1641;
9 Mar. 1714; Lap. 515; Poth.
Pers. 6105 1 Mal. 382; 4 P.
Fr. 549, 650, [I.323.]

273. 1l who is neither re-
lated nor allied to the minor
cannot be compelled to accept
the tutorship, if any one who
isrclated or allied be in a posi-
tion to take charge of it.—Ser.
Inst. t. 25, § 10; DPoth. Pers.
610; 1 Bous. 526; 4 P. Yr.
536; . N2 (1L 325.]

274. Any person of the age
of seventy years complete may
refuse to be appointed tutor.
He who has heen appointed
hefore he was of that age, may
Ve discharged when he has
attained it,--Cod, L.un. q. 2t.50
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excus; Inmst. 1.1, t. 25, §13;
1 Arg. 53; Lae. Tutear, 778;
Arr. Lam. t. 4, a. 37; 4 P, Fr.
5375 6 Lo. E. (1. 163,4; C. N.
[1. 323.]

275. Persons laboring un-
dor serious and habitual infir-
mity are exempt from heing
tutors; they may even obtain
their discharge if such infir-
mity supervene after their ap-
pointment.—Cod. L. un. gq.
morb. se excus.; ff. L. 11, 40,
do excus. tut.; Poth. Pers.
612; Id. C. 0. t. 9,n. 14; 1
Arg. 53; Arr.Lam. t. 4, a. 57;
4 P. Fr. 53 C. L. 317; (.
N. 434. [I.323.]

276. [Two] tutorships are,
for any person, a sufficient
reason for refusing to accept a
third, other than that of his
children. A husbhand or father,
who is already charged with
one tutorship, is not bound to
accept & second, unless it is
that of his own children.—ff. L.
2, L. 3, de excus. tut.; Arr.
Lam. t. 4, a. 48, p. 16; Poth.
C. 0.t 9,n. 14 Id, Pers. 612;
Lac. Tuteur, 778; €. N. 435.
[I. 335.]

277. Those who have five
legitimate children are ex-
empted from any tutorship but
that of their own children.
Children who have died leav-
ing issue still living, are
counted in this number.—Poth.
C¢. 0. t. 9, n. 14; Id. Pers.
612; 1 Bous. 530; Arr. Lam.
t. 4, a. 44-6; 6 Lo. E. C. 174;
4 P. Fr. 544-5; C.N.436. [I.
325.]

278, The birth of children
during tutorship does not au-
thorize its abandonment.—
Poth. L ¢.; Arr, Lam. t. 4, a,
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46, 53; 1 Bous. 332; (. X.
437, [I.325.]

279. If the person who has
been clected by a family coun-
¢il be present, he isbhound, un-
der pain of forfeiting his
grounds of cxemption, to state
them, in order that their vali-
dity may be dctermined at
once, when the proceeding
takes place hefore a court,
Jjudge or prothonotary, or in
order that they may he report-
ed to the court, judge or pro-
thonotary by the notary or
person delegated, if it be he-
fore either of these that the
family councilhas been called.
—Lam. t. 4, a. 56 ; Fer. Tu-
telles, 123; Mes. 269; (. N.
4585 O R0 L. Coe 78,50 23
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—

. 525,

280.:| If the person elected
he not present, o copy of the
act of clection is served upon
him, and be is bound, within
five days, and under pain of
forfeiting his grounds of ecx-
emption, to lodge them in the
office of the court hefore which,
or hefore the judge or protho-
notary of which the proceed-
ings werce liad, or in the hunds
of the notary or party delegat-
ed, if it be before either of
theso that the family council
was called, in order that the
matter may be dealt with in
conformity with the preceding
article.—Arr. Lan. a. 56, t. 43
2. L. 8, s 255 C
L4539, [I. 825.]

281. Tho decision given as
to the validity of such grounds
by the judge or the protho-
notary, out of court, is subjoct

to revision by the court, whose
judgment may also be appoaled
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from ; but during the litiga-
tion, the erson  clected is
obliged to administer provi-
sionaily ; and all his acts of
administration are valid, even
if ho be afterwards discharged
from the tntorship.—C. 265 ;

Lam. a. 58, 59; . 8. L, C.c.

86, s.4: Ib.c. 78,5 23; C.N.

440, [L. 327.]

SECTION IV,

OF Tnvapueity, relusion and
Benioral frone Tulorship.
282. The fullowing persons

cannot he tutors :

1. Minors, cxeept the father
who is hounid to accept the
office, and the mother, whe
althouglr a minor, has a right
tu the tutorskip ot her children,
but is not bound to accept it;

2. Interdieted persons;

3. Women, other than the
mother and fcmale ascendants,
who are cntitled, during their
widowhood and in the case pro-
vided for in the last paragraph
of article 264, to the tutorship
of their children and grand-
children, but are not bound to
aceept it ;

4. All those who themseclves

whose father and mother
have against the minor a suit
at law involving his status, his
fortune, or an important portion

of it.—Poth. Pers. 602, 611;

Arr. Lam. a. 23-27, 56, 42;

Nov. 111, e. 5; Fer. Tat. 56;

Mes. 245, 247, 252-3; A. D.

Tutelle, 767 ; 2 Pi. 306 ; 1 Bous.

837,85 1 Mal, 398,9; 4 P. Fr.

444-5; C. N. 442, [I. 327.]
283. Mothers and grand-

mothers who have been ap-

pointed to a tutorship during
their widowhood, are deprived

or
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of it from the day on which
they contract a second marri-
age; and if the minoers have
not been provided with another
tutor prior to such marriage,
the husbands of such mothers
or grandmothers remain re-
sponsible for tho administra-
tion of the property of the
minors during the second mar-
ringe, even if there be no com-
wunity.—Arr. Lam. a. 29, 32;
Mes. 112, 114, [I. 327.]

284, Condemnation to an
infamous  punishment carries
with it by law cxclusion from
tutor=hip; it also entails re-
moval from a tutorship pre-
viouxly conferred.—Lam. a 36;
Mes. 7; Ser. Instit. 806;
Lar. L. 4,t. 9, a.4; 1 Bous. 539;
4 P. Fr. 559; C. N. 443, (L
327.]

285. The following persons
are also excluded from tutor-
ship, and even may be de-
prived of it when they have en-
tered upon its duties :

1. Persons whose misconduct
is notoriouns ;

2. Those whose administra-
tion exhibits their incapacity
or dishonesty.—ff. L. 5, L. 8.
de susp.; Poth. Pers. 621 ;
Mes. 226-8; 1 Bous, 539 --; 4
L. Fr. 560 ; ¢. N. 444 [I.
329.]

286. Actions for the remov-
al of tutors may be brought-
hefore the court, hy any one
rclated or allied to the minor,
by the subrogate-tutor, or by
any other person having an in-
terest in such removal.—Lam.
a. 115 ; Mes. 229; 12 V. ¢c. 28,
§ 14; 1 Bous. 542-3-6; 4 P.
Fr. 563; C. N. 446, 448. [I.

1320.)
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287. The removal of a tutor
ca,nlonly be ordered upon tho
ad'v:mo of a family council,
which is composed in the same
way as for his appointment,
and is called in such manner
as the court dircets.—Lam. a.
115; Mes. 229; 1 Bous. 543;
4 P. Fr. 564-5. [I.329.]

288. The judgment f re-
moval must contain the grounds
on which it is founded, and
order the rendering of an ac-
count and the appointment of
a new tutor, who is appointed
with the usual formalities so
soon as the judgment becomes
exccutable either by acquies-
cence, hy want of appeal in
due time, or hy its being con-
firmed in appeal.—C. 8. L. C.
c. 83, s. 39; C. N. 47. [L
329.]

289. During the litigation,
the tutor sued retaing the
management and administra-
tion of the person and of the
property of the minor, unless
the court orders otherwise.—
LTam. a. 116; 1 Bour. 70, n.
197; 1 P. Poul. 341; 2 Toul.
355; 4 P. Fr. 564-6; 2 Boi.
391; 1 Bous. 546 ; 2 Val.
Proud. 350, n. a; 7 Demol.
301; 1 Mal. 397. [I. 329.]

SECTION V.

- Of the ardministration
tutors.

290. A tutor has the carc
of the person of his pupi.l, and
represents him in all civilacts.
o is bound to manage his
property like a prudent admi-
nistrator, and is liable for the
datuages which may result
from bad management, — He

of
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can neither buy the property
of his pupil, nor take it on
leasge, nor accept the transfer
of any right or any debt azainst
his pupil.—Poth. Pers. 614,620 ;
Id. Prop. n. 7, 266; Id. C. 0.
t. 9, n. 156; A. D. Tutelle, n.
61-4; 1 Arg. 71; 1 Dous. 544,
550, 551, 553, 554; 4 A. I
772-4; Fen. Poth, 103; 4P.Tr.
565,6; Mes. 153-4; Nov. 72,
c. 5; Lam. t. 4, a. 01, 96; L.
& B.let. T. n. 4; 6 Coch. 5285
C. N. 450. [I.329.]

291. A tutor as soon 28 his
appointment is known to him,
and hefore acting under it,
must make oath to well and
truly administer the tutorship.

—Cod. L. 27, De epis. eteler.;
1 Arg. ; 4 A DT
Lam. t. 4, a7 ; Poth. P

618; Id. €. O. t. 9, n.
157%; Pap. L 15, 1. 5, a.
P. Fr. 565. [I.33L.]
292, As soon as he has
taken the oath, the tutor de-
mands the removal of seals, if
they have been afiixed, and
proceeds forthwith to the taking
of an inventory of the property
of the minor, in presence of
the subrogate-tutor.—If any
thing Le «due to him by the
mipor, the tutor must deelars
it in the inventory, on pain of
forfeiting  his claim.—Poth.
; Lam. a. 60, 33
Mes. 12 1 Arg. 36; Lae.
Tutour, n. 4, p. 78L. Dom. 1. 2. t.
1,s 3, n. 145 1 Gin, 322; .
N. 451, Nov. 72, e. 45 Paq. 1.
15, t. 5, n. 25 1 Frem. Tutel-
les,n. 208; 4 A. D. 772, 0. 655
9 len. 311-2; Luwm. t. 4, a.
68; 1 Bous. 5i6; 1 Gin, 323;
9 Proud. 357-359; €. N. 451,
[1. 331}

3225
3
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293, Within the month
which follows the closing of
the inventory, the tutor causes
all the movcable cffects, ex-
cept those which he is allowed
or bound to keep in kind, to be
sold by public auction, in pre-
scoce of the subrogate-tutor,
and after due publications,
which must bo mentioned in
the minute of sale. Cud. L.
22, L. 24, De admin. tut; O.

1560, a. 102 Ser. 78; Lam. t.
4, a. 705 A, DT 2
Hen. L 4, . 112; Mes. ;1
tin, 32535 4 P, Pr. 574; (. N.

452, [L 33l

294. Withinthe six months
which follow such sale, the
tutor, after discharging the
debts  and  other liabilities,
must invest whatever moncy
remains in his hands, whether
it proceeds from the sale, or is
found upon making the inven-
tory, or is subsequently re-
ceived from the debtors of the
minor.—1 Arg. 57; Lam. a.
90; Poth. Pers. 619; 4 A. D.
972--; 1 Gin, 325-6. [I. 331.)

295. During the tatorship,
he must likewixe invest the
excess of the revenues over the
expenses, as well as all capital
sums which have been reim-
bursed and all other moneys
which he has received, or
ought to have received; and ;
this he must do within the'
same delay of six months from |
the day when he bad or ought |
to have had a sufficient sum, ‘
considering the means and |
condition of the minor, to form |
a suitable investment.—ff. L. |
15, De admin. tut.; Lam. a. .
9U-104 3 1 Arg. 585 Mes. 164;
Poth. Pers, 619,620; 4+ A, D,
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772--; 1 Gin, 326. [I. 331.]
296. In default of the tu-
tor having made, within the
delays, the investment requir-
ed, he is bound to account to
his pupil for interest on the
sums which he ought to have
so investcd, unless he can es-
tablish that such investment
was impossible, or unless,
on his application, the judge
or the prothonotary, upon the
advice of a family council, has
dispensed with the investment
ar prolonged the delays.—1
Arg. 57,8; Poth. Pers. 619,
620; Lam. a. 99, 102; 4 A. D,
773, m. 66,7; Mes. 161--; 2
Pi. 112; Lepr. cent. 1, c. 52;
1 Gin, 5265 D. 96, n. a; C. 8.
L. C. ¢. 78, s. 23.[I. 331.]
297. Without the authori-
zation of the judge, or the pro-
thonotary, granted on the
advice of a family council, the
tutor is not allowed to borrow
for the minor, nor to alienate
or hypothecate his immoveable
property ; nor is he allowed to
make over or transfer any
capital sums belonging to tho
minor, or his shares and inte-
rest in any financial, commer-
cial, or manufacturing joint-
stock company.—Cod. L. 4, de
pracd. et al. reb.; Fer. Tu-
telles, 226 --; Mes, 144 -5 1
Arg. 60, 61; Lam. a. 87, 88;
Poth. Oh. n. 76, Vente, n. 14,
Pors. t. 6,s5. 4,27/ 3,4, C. 0. t,
9, n. 16, t. 15, n. 6, Prop. n.

1222-5; 1 Bous. 565; 4 I. Fr.

586: C. 8. L. C. ¢. 78,5 23;
C.N. 457, [L 333.]

298. Suchauthorization can
only be granted in cases of
neceszity or for anevident ad-
vaotage.—In the case of ne-
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cessity, the judge or prothono-
tary grants his authorization
only when it is established by
a summary account submitted
by the tutor, that the moneys,
moveable effects and revenues
of the minor are insufficient.—
In all cases, the authorization
indicates what property is to
be sold or hypothecated, and
any conditions deemed expe-
dient.—C. 8. L. C. c. 78, s. 23.
[I. 333.]

299. The sale, although
authorized, must, in order to he
valid, be made judicially, in
;presence of the subrogate-
tutor. to the highest bidder, by
public auction hefore the
court, judge, prothonotary, or
any otaer person specially ap-
pointed for that purpose, and
after publications made at such
times and places as are named
by the judgment anthorizing
jt.—Poth. Pers. 617, C. O. t.
9, n. 16; Fer. Tutelles, 226,
297, 232 ; Mes. 144; 1 Arg.
60, 61; 1 Mal. 411; 1 Bous.
567; C. 8. L. C. ¢. 78,5.23; C.
N. 459. [T.333.]

300. The formalities re-
quired by articles 208 and 299
for tho alienation of the pro-
perty of a minor, do not apply
to cases where 2 judgment, on
the demand of a coproprietor,
has ordered the licitation of

undivided property. But in‘

these cases, tho licitation can

only be made in the form pre-|

seribed by law. Strangers are
admitted to bid.—Poth. Pers.
617, Vento n. 516, Soc. n.
171, Com. n. 710; 4 P. Fr.
588; €. N.460. [I. s
301. [Atutorcannotncc(l‘]rt
or renounce g succession, which
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falls to his pupil, without
authorization heing granted
on the advice of a family
council. The acceptance can
only be made under henefit of
inventory. Accompanied by
these formalities the accept-
ance or renunciation has the
same cffect as if made by a
person of age.]—Poth. Pers.
616 ; Suc. 155; 2 Frem. Tutelle,
35 1 Gin, 3345 2 Toul. 3945 1
Delv. 125; Mont. 143; 2 Cha.
¥ue. 30; €. N.461. [I. 335.]

302. [In any case where a
succession remounced in the
name of a minor has not heen
accepted by any one else, it
may bhe afterwards accepted
either hy the tutor duly author-
jzed on the advice of a family
council consulted anew, or by
the minor becomo of age; but
it is so taken in the state in
whick it is then, and the sales
or other acts legally made dur-
ing the vacancy cannot be
(uestioned.]—2 Frem. Tutelle,
2,4; 4 P. Pr. 490 --; 1 Mal.
412, 3; 6 Lo. . C.
Bous. 572; 1 Zach. 43
462, .

3C3. ¢
may be aceepted by his tutor,
or a tutor ad hoe, or by his
father, mother, or other ascend-
ants; such acceptance being
valid without the advice of any
family council.—0. 1731, a. 73
Aes. 3935 1 Rie. Don. 1955 1

Qal. 0. 1731, p. 45 --3 C. N
463, [I. 885.] .
304. Actions belongington

. minor are brought in tho name
I of his tutor, except those for

wages, whirh minors when of
tho agoe of fourteen ycars may

‘ bring alene to the amount of
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[fifty] dollars. — No action
brought by =a tutor can be
maintained unless he shows
that the act of tutorship has
been registered.—C. 8. L. C.
c. 82, 5. 355 .37, 8. 33; . 04,
s.21; 1 Pi. 67. {I.335.]

305. A tutor cannot demand
tho definitive partition of the
immoveable property of the
minor, but he can, even with-
out authorization, defend an
action of partition brought
against such minor.—Poth.
Com. n. 695, 6, Soc. n. 164,
Pers. t. 6, 5.4, a.3,§2; Lam.
t. 6, a. 111; Lebh. Sue. L 4, c.
1; 1 Mal. 414,5; 4 P. Fr. 599,
600. [I.335.]

306. A tutor cannot appeal
from a judgment, until he is
authorized by the judge, or the
prothonotary, on the advice of
a family council.—0. April,
1560 ; Mes. 44; Lo. E. C. 290.
[I. 335.

307. [A tutor cannot trans-
act in the name of the minor
unless he is authorized hy the
court, the judge or the protho-
notary, on the advice of a family
council. Accompanicd by thesc
formalities, transaction hags the
same effect as if made with a
person of age.]—C. N. 467.
[T. 335.]

SECTION VI.
Of the account of tutorship.

308. Every tutor is account-
able for his administration when
it has terminated.—ff. L. 1, § 3.
De tat. et ratio.; Nov. 72, .
ult. ; 0. 1667, t. 29 ; Poth. Pers.
622, C. 0.t.9, n. 17; 0.1560;
2 Pi. 27; 1 Bous. 580; 1 Mal.
417; 1 Gin, 339; C, N, 469.
[I. 337.)
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309. Any tutor may he com-
pelled, even during the tutor-
ship, on the demand of any one
related or allied to the minor,
of the subrogate-tutor, or of
any other parties interested, to
produce from time to time, a
summary account of his ad-
ministration; such aceount to
be furnished without any judi-
clal formality or costs.—ff, L.
5, § 11. De reb. eor.; 2 L. & B.
let. M, som. 15, p. 170; Ser. 0.
1667, t. 29, p. 535 ; Lae. Tuteur,
s. 8, p. 784; Mes. 290 ; P. Poul.
297; Rav. 557; 2 Pi. 104 --;
1 Bour. 62; 1Mal.418; 1 Gin,
341; C.N.470. [I.337.]

310. The definitive account
of a tutorship is rendered at
the cost of the minor, when he
has attained his majority, or
has been emancipated; the
tutor advances the costs of
such account.—He is allowed
all the expenses which he can
Jjustify, and of which the object
was useful.—0. 1667, t. 29 ;
Poth. Pers. 614, 623, C. O.t.
9,n.18; Dom. L. 2, t. 1,s.5,
n.1,2; 1 Delv, 129; 4 P. Fr,
467, 607; C N. 471. [I. 337.]

811. Every settlement be-
tween a minor becomeo of age
and his tutor, relating to the
administration and account of
the latter, is null, unless it is
preceded by a detailed account,
and the delivery of vouchers in
support thereof.—Poth. Pers,
622, C. 0.t.9,n.18; 1 Arg. 68};
Lam. t. 4, a. 129 ; 1 Mal. 420;
1 Gin, 340; C. N. 472. | [I.
337.1

312. If the account give
rise to contestations, they aro
proceeded with and adjudieated
upon in the manner provided



MIXORITY, TUTORSHIP AND EMANCIPATION.

in the Code of Civil Procedure.
Poth. Pers. 624; 0. 1667, t.
29. [I.337.]

313. Any balance due by
the tutor bears interest without
demand, from the closing of
the account. Interest on any
sum due by the minor to the
tutor, only runs from the time
of his being put in default by
the tutor, after the closing of
the aceount.—Poth. Pers. 624,
5; Lam. t. 4, . 127, 8; 1 Arg.
68; 1 Bous, 584; 1 Mal. 421;
1 Gin, 341, 2. {I. 337.]

CHAPTER THIRD.
OF EMANCIPATION.

3814. Every minor is, of
right, emancipated by marri-
age.—C. P. 239, 272; Lam. t. 2,
a. 2. t. 4, a. 121; 1 Avg. 64;
Mes. 210-2-6; Poth. Pers. 621,
C. 0.t 9,n. 21; 4P, Fr. 610;
1 Gin, 342--; C. N. 476, [I.
337.]

3815. An unmarried minor
may, at his own request, or
that of his tutor, or of any one
related or allied to him, be
emancipated by any court,
judge or prothonotary having
jurisdiction to confer tutorship,
on the advice of a family
couneil ealled and consulted as
in the case of tutorship.—
Geo. 3, e. 6, 2. 8; 12 V. c. 35,
8; O % L. Coe 8l s 1, e

;01 LG4

:§ 5 n. 4. e
1 Gin, 2445
[L. 357.]

C. N. 478.

&16. If the cmancipation
be granted out of court, it is
subjeet to revision, and may be

o 87T Ner.

annulled by the court to which
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the judge or prothonotary who
pronounced it belongs. From
this judgment an appeal lies.
—0C. 8. L. C.c. 86,515 ¢ 78,
s.23. [1.339.]

817. Whether emancipation
results from marriage or is
granted judicially, a curator
must he appointed to the eman-
cipated minor.—5 N. D. 50,
[I. 339.]

318. The account of the
tutorship is rendered to an
emancipated minor with the
assistance of his curator.—
Lam. t. 4, a. 124; Poth. Pers.
6265 Mes., 2905 1 Gin, a. 3465
1 Mal. 420-8; 4 P. ¥r. 616; .
N. 480 (I 339.]

319. An cmuncipated mi-
nor may grant leases for terms
not exceeding nine years; he
may receive his revenues, give
receipts therefor, and perform
all acts of mere administration.
{He is not relievable from these
acts, except in cases where
persons of age would he so.]—
Poth. Pers. 632, C. 0. t. 9, n.
Ser. 61, 2; 1 Mal. 42
4 P, Tr. 018; ¢

21;
(tin, 346 ;
481. (L.

320. e

.N.

can neither bring

nor defend a real action with-
curi-

out the assizlanee of hi
tor.—Poth. Pers. G
Inst.
Inst. 107; 1 Pi.
71, 2; 1 Mal. 4285 1
4 P. Fr. 615 --; (.
[I.339.]

321. An emancipated minor
cannot horrow without the as-
sistance of his curator. Loans
of large amount, considering
his means, when effected by
deeds bearing hypothee, aro
pull, although made with the
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assistance of his curator, if
they be not authorized by the
judge or prothonotary, on the
advice of a family council;
with the exception of the cases
provided for in article 1005.
—ff. L. 27, § 2, de min.; Fer.
Tutelles, 230,1; Mes. 390,1;
Ser. Inst. 141 ; 2 Frem. Tutel-
les, n. 1066; 1 Mal. 430,1; 4
P. ¥r. 618; 6 Lo. E. C. 350 --;
C.8.L. C.c. 78, s 23; C. N.
483. [I. 339.]

32%2. Morcover, he can nei-
ther scll nor alienate his im-
moveable property, mor per-
form any acts other than those
of mere administration, with-
out ohserving the formalities
preseribed for unemancipated
minors. With respect to any
obligations which he may have
contracted by purchase or
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otherwise, they may be reduce
ed if excessive; the courts
taking into consideration the
fortune of the minor, the good
or bad faith of the persons who.
have contracted with him, and
the utility or imutility of the
expenditure.—Cod. L. 3, de b.
q. ven. wt.; Poth. Pers. 603,
C. 0.t.9,a. 181, n. 55 6 Lo.
B. C. 354; 1 Mal. 430; 4 P.
Fr. 619; C. N. 484. [X. 341.]

323. A minor engaged in
trade is reputed of full age for
all acts relating to such trade.
—1 Desp. pt. 4, t. 11, 5. 2,n. 22,
& authors cited; 2 Hen. L 4.
q. 127; Lac. Restitution, s. 2,
n. 10; O. 1673, t. 1, a. 6; 2
Bor. 448; 4 P. Fr. 622,3; 1
Mal. 431 ; 4 Ency. 571; C. N.
487. [I.341.]

TITLE TENTH.

OF MAJORITY, INTERDICTION, CURATORSHIP AND
JUDICIAL ADVISERS.

CHAPTER PIRST.
OF MAJORITY.

324. Majority is fixed at
- the complete age of twenty-
one years. At that age per-
sons are capable of performing
all civil acts.—Poth, Pers. t.
5; C.8. L. C.c. 34, 5.1; 7.

N.488. [I. 341.]

CHAPTER SECOND.

OF INTERDICTION.
825. A person of full age,

or an emancipated minor, who
is in an habitual state of im-
becility, insanity or madness,
must he interdicted, ‘even
though he hag lucid intervals.
—ff. De cur. fur,; Cod. L. 1, L.
6. de cur. fur.; Inst.de cur. §
35 Poth. Pers, 625; A. D. In-
terdiction ; Merl. Interdit, § 3,
4,n.1,26; C. N. 489. [L.
341.1 .
3826. Persons who commit.
acts of prodigality, which give:
reason to fear that they will
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dissipate the whole of their
property, are also to he inter-
dicted.—Poth. Pers. 625 ; Merl.
Interdiction, § 1, 2, n. 1; 4 P.
Fr. 636; 1 Mal. 434; 2 Toul.
1309; C. 8. L. C.c. 78, s. 23.
1. 341.3

3827. Every person has the
right to demand the interdic-
tion of any one related or al-
lied to him, who is prodigal,
mad, imbecile, or insane. Hus-
band or wife, likewise, may
demand . the “interdiction the
one of the other.—Poth. Pers.
625; Merl. Interdiction, § 3,
4; Fer. D. Interdiction, 58; C.
N.490. [I.341.]

328. The demand for inter~
diction must be made before
the proper court, or hefore one
of the judges or tho prothono-
tary of such court; it must
contain a specification of the
acts of imbeeility, insanity,
madness or prodigality. The
applicant is obliged to prove
these acts.—34 Geo. 3, c. 6, s.
8; V. c. 44, & 91; Poth. Pers.
625; Fer. D. L ¢.; N. D. Cu-
ratelle, 710 ; 2 Toul. n. 1319 ;
1 Mal. 435; 1 Gin, 355; C. N.
492, 493; . 8. L. C.c. 78, s
23, [I.343.]

329. The court, judge or
prothonotary before whom the
demand is made, orders a
family council to be called, as
in the casc of tutorship, and
takes its advice as to the state
of the person whose interdic-
tion is sought; hut he who
makes the demand eannot form
part of the family council.—
Poth. Pers. t. 6,s. 5, a.1; Den.
A.N.113; 1 Gin, 356; C. N.
494, 495; C. 8. L. C. ¢. 78, s.
23, [I.343.]
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330. When the demand is
made on account of imbeeility,
insanity or madness, the de-
fendant must be interrogated
by the judge, attended by a
clork or assistant, or by the
prothonotary ; the examination
is taken down in writing, and
communicated to the family
council.—These interrogatories
are not required if the inter-
diction he sought on aceount
of prodigality ; but in this case,
the defendant must be heard
or have becn summoned to ap-
pear.—ff. L. 5, De cur. fur.;
Den. 113; 1 Bourj. 77 ; Fer.D.
Interdiction, 58-9; C. N. 496;
C. 8. L. C.e. 78 s 23 [L
343.3
331. If the demand for in-
terdiction be rejected, tho
court may, if circumstances
require it, appoint a judicial
adviser to the defendant.—6
Merl. Conseil Judie.n. 1, p. 96;
Ter. D. Interdiction, 58, 59 ;
C. N. 499, [I.343.]

332. If the interdietion ho
pronounced out of court, it is
subject to revision by the court,
on petition of the person inter-
dicted or of any of his relations.
The judgment of the court is
also subject to appeal.—11 Geo.
III.c. 7,5 18 [T. 343.]

333. Every scntence or
judgment of interdiction or for
tho appointment of an adviser
is, at the instance of the appli-
cant, notified to the defendant,
and inseribed without delay by
the prothonotary or clerk on
the roll kept for that purpose,
and publicly exposed in the
offico of ecach of the courts
having power to interdict in
the district.—Fer. D. Inter-
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dietion, 59 ; 1 Bour. 79; Den.

A. N. 115; €. N. 501. [T
345.]
334. Interdiction or the

appointment of an adviser
takes effect from the day of
tho judgment, notwithstanding
the appeal.—All acts done
subsequently by the person
interdicted for imbeecility, mad-
ness or insanity are nullj the
acts dono by any one to whom
an adviser has been given,
without the assistance of such
adviser are null, if injurious to
him, in the same manncr as
those of minors and of persons
interdicted for prodigality, ac-
cording to article 987.—TFer. D,
Interdiction, 58-9; Poth. Ob.
n. 51, Don. s. 1, a. 1; Guy.
Interdiction, 443, 450 ; C. N.
502. [I. 345.]

335. Acts anterior to inter-
diction for imbecility, insanity
or madness may nevertheless
he set aside, if the cause of
such interdiction mnotoriously
existed at the time when these
aets were done.—1 Bour. 76, n.
8-11; 1 Ric. Don. pt. 1, ¢. 3, s.
3, n. 146; 2 Aug. 96, arr. 2
April, 1708 ; C. N. 503. [I.
345,

336. Interdiction ceases
with the causcs which neces-
sitated it. Neverthcless it
cannot he removed without
observing the formalities pre-
scribed for obtaining it, and
the interdicted person cannot
resume the exercise of his
rights until after the judgment
removing the interdietion.—
Poth. Pers. 625, 6 ; 1 Bour.
77, 8; N. D. Curatelle, 716;
Guy. Interdiction, 450; C. N.
512. [I. 345.]

MAJORITY, INTERDICTION; ETC:

CHAPTER THIRD.
OF CURATORSHIP,

383%7. There are two sorts of
curatorship, one to the person,
the other to property.—Poth.
Pers. 626 ; N. D. 716-7. [I.
345.7

338. The persons to whom
curators are given are :

1. Emancipated minors ;

2. Interdicted persons;

3. Children conceived bhut
not yet born.—Poth. 1. e. 5;
N.D.706; 1 Id.64; Bret. Q.
D. Absent, ¢. 111, [I. 345.]

339. Curators to the person
are appointed with the formal-
ities and according to the rules
prescribed for the appointment
of tutors. They are sworn
before cntering upon their
duties.—N. D. L c.; Poth. L c.
fI. 345.]

340. A curator to aneman-
cipated minor has no control
over his person ; he is given in
order to assist him in matters
and proceedings in which he
cannot act alome. This eura-
torship ends with the minority.
—Poth. 626; 5 N. D. 701,
[I. 345.]

341. A curator to an inter-
dicted person is appointed by
the judgment which pronounces
the interdiction.—Ier. D. In-
terdiction, 58; 5 N. D. 708, §
5; Poth. 625. [I. 345.]

842. The husband, unless
there are valid reasons to the
contrary, must be appointed
curator to his” interdicted wife.
The wife may be curatrix to
her husband.—Guy. Interdic-
tion, 442 ; 15 Merl. 403 ; Mes.
365; 1 Bovrj. 77; 2 Pi. 83;
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Den. A, N.115; 4 P. Fr. 653.
[I.247.]

34:3. The curator to a per-
son interdicted for imbecility,
insanity or madness has over
such person and his property
all the powers of the tutor over
the person and property of a
minor ; and he is hound towards
him in the same manner as the
tutor is towards his pupil.—
These powers and obligations
extend only to the property,
when the interdiction is for
prodigality.—Den. A. N. 115;
Lam. t. 4, a. 137; Poth. 626 ;
Id. Prop.n. 7, Sne.e. 3,s. 3,
a. 1, § 3, C. 0.t 17, n. 40.
[I. 437.]

844. [No one, with the ex-
ception of hushand and wife,
and ascendants and descend-
ants, is obliged to rctain the
curatorship of an interdicted
person for more than ten years ;
at the expiration of that time,
the eurator may demand and
has a right té be replaced.—
C. N. 508. [L 347.]

345. The curator to a child
conceived but not yet horn, is
bound to act for such child
whenever its interests require
it ; he has until its birth the
administration of the property
which is to belong to it, and
afterwards he is hbound to
render an aecount of such ad-
ministration.—Poth. Pers. 627 ;
5N.D. 717; 2 Toul. 315; C.
N. 393, [L. 347.]

346. If during the curator-
ship, the party suhjected to it
have any interests to discuss
with his curator, such party is
given, for that case, a curator
ad hoe, whose powers only ex-
tend to the matters to be dis-
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cussed.—5 N. D, 701. (1. 347.]

847. Curators to property
are those appointed :

1. To the property of absen-
tees;

2. In cases of substitution ;

3. To vacant estates;

4. To the property of extinct
corporations ;

5. To property abhandoned
by arrested or imprisoned debt-
ors or on account of hypothees ;

6. To property accepted un-
der henelit of inventory.—5 N.
D. 700; Poth. 628. [I.547.]

848. The provisions relat-
ing to curators to the property
of absentees are contained in
the title Of Absentees. Those
concerning eurators to the pro-
perty of extinet corperations,
in the title Of Corporationa. In
the third book and in the Code
of Civil Procedure arc to be
found the rules touching the
appointment, powers and du-
ties of the other eurators men-
tioned in the preceding article,
who must also be sworn. [I.
347.]

CHAPTER FOURTIL

OT JUDICIAL ADVISERS.

849. A judicial adviser is
given to those who, without
being absolutely insane or pro-
digal, are nevertheless of weal
intelleet, or so inclined to pro-
digality as to give rcason to
fear that they will dissipate
their property or seriously im-
pair their fortune.—For. D.
Conscil, 397, Interdit, 58,9; A.D.
Congeil, 624 ; Guy. Interdie-
tion, 4363 C. N. 513, 514 [L.
347.]
3850. Judicial advisers are
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given by those who have power
to interdict, on the demand of
any person who has a right to
demand interdiction, and with
the same formalities. Such
demand may also be made by
the party himself.—Ter. D.
Conseil, 397, Interdiction, 59,
60; A. D. Conseil, 625, n. 7;
N. D. Conseil Jud. § 2, p. 254;
C.N. 514, [L 349.]

351. If the powers of the
judieial adviser he not defined
by the judgment, the person to
whom he is appointed is prohi-

CORPORATIONS.

bited from pleading, - trans-
acting, borrowing, receiving
moveable capital and giving a
discharge therefor, as also from
alienating or hypothecating
his property without the assis-
tance of such adviser.—The
prohibition can only be removed
in the same manner that tho
appointment has been made.—
Poth. Pers. 626; 1 Bour. 80;
Fer. D. Conseil, 397; A. D,
Conseil, 624-5; N. D. Conseil
Jud. § 2, p. 264--; C. N. 513.
(3. 349.]

TITLE

ELEVENTH.

OF CORPORATIONS.

CHAPTER FIRST.

OF THE NATURT AND ORFATION OF
CORPORATIONS, AND OF THEIR
DIFFERENT KINDS.

352. Every corporation le-
gally constituted is an artificial
or ideal person, whose existence
and succession are perpetual,
or sometimes for a fixed period
only, and which is capable of
enjoying certain rights and
liable to certain obligations.—
Poth. Pers. 628 ; N. D. Corps,
581 ; 3.Bla. 467. [I. 349.]

353. Corporations are con-
stituted by act of parliament,
by royal charter, or by pre-
seription.—Those corporations
also are reputed to be legally
constituted which existed at
the time of the cession of the
country and which have beeh

since continued and recognized
by competent anthority.—2 V.
c. 26; C. 8. L. ¢. . 19. [I
349.1

354. Corporations are ag-
gregate or sole.—Corporations
aggregate are those composed
of several members; corpora-
tions sole are those consisting
of a single individual.—1 Bla.
469; 1 Whar. L. L. 219 ; Grant,
Corp. 6; 5 N. D. 581; 1 Lor.
485, 6. [I.349.]

355. Corporations are ei-
ther ecclesiastical or religious,
or they are lay or secular.—
Eeelesiastical corporations are
aggregate or sole. They are
all public.—Secular corpora-
tions are either aggregate or
sole. They are either public
or private.—Grant, 9; 1 Bla.
470; 1 Whar. L. L, 219; Dun.
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pt. 2, p. 8; Poth. Pres. 142, 191; | necessary to attain the ohject

2V.c.26; 19 & 20 V. c. 103. ] of its creation;

[I.349.]

356. Secular corporations
are further divided into poli-
tical and eivil; those that are
political are governed by the
public law, and only fall with-
in the control of the civil law
in their relations, in certain
respects, toindividual members
of society.—Civil corporations
constituting,- by the fact of
their incorporation, ideal or
artificial persons, are as such
governed by the laws affecting
individuals ; saving the pri-
vileges they enjoy and the dis-
ghilities they are subjected to.
—1 Bla. 41--; 1 P. Fr.365; 3
Dur. 17; 1 Mare. 19. [I. 349.]

CHAPTER SECOND.

OF THE RIGHTS, PRIVILEGES, AND
DISABILITIES OF CORPORATIONS.

SECTION I.
Of the rights of corporations.

357. Every corporation has
a corporate name, which is
given to it at its creation or
which has since been recogniz-
ed and approved by competent
authority.—Under such nameo
the corporation is known and
designated, snes and is sued,
and does all its acts and ex-
creises all the rights which
belong to it.—3 Bla. 475; Arn.
Corp. 8; C. L. 423. [IL. 351.]

858. The rights which a
corporation may exercise, be-
sides those specially conferred
by its title, or by tho general
1aws applicablo to its particular
kind, are all those which are

thus it may
acquire, aliepate and possess
property, sue and be sued, con-
tract, incur obligations, and
hind others in its favor.—Poth.
Pers. 628; 5N.D. 597; 3 Dla.
475,6; 1 Fer. D, 4415 2 V. c.
26; Ind. to Stat. Wicksteed,
126; C. L. 424. [I. 351.]

359. Ior these ohjects,
every corporation has theright
to select from its members,
officers whose number and de-
nominations are determined Ly
the instrument of ils creation
or by its by-laws or regula-
tions. — Poth. Pers 629; Yer.
D. L e.; 3 Dom. t. 15, 5. 2, n.
9; C.8.C.c.5,8.6 §24. [L
351.]

360. These officers repre-
sent the corporation in all acts
contracts or suits, and hind it
in all matters which do not ex-
ceed the limits of the powers
conferred on them. These
powers are ecither determined
by law, by the by-laws of the
corporation, or by the nature
of the duties imposed.—Poth.
L c.; Fer. D. le.; C. L. 40,
[I. 351.]

361. Every corporation has
a right to make, for its in-
ternal government, for the
order of its proceedings and
for the managemont of its
affairs, by-laws and regula-
tions which its members are
bound to obey, provided they
are legally and regularly
passed.—Poth. 1. ¢.; 5 N. D.
594; 3 Bla. 476; C. 8. C.e. 5,
s. 6, § 24; C. L. 430. [IL. 351.]



54

SECTION 1L

OF the privileges of corpo-
rations.

362. Besides the special
privileges which may be grant-
cd to cach “corporation by its
title of croation or by special
law, there are others which
result from the fact of incorpo-
ration and which exist of right
in favor of all corporate bo-
dies, unless taken away, re-
strained or modified by such
title or by law.—3 Bla. 475;
C.8.C.Le. [I.351.]

363. Tho principal of these
privileges is that which limits
tho responsibility of the mem-
bers of a corporation to the
interest which each possesses
therein, and cxempts them
from all personal liability for
the payment of obligations
contracted by the corporation
within the scopc of its powers
and with the formalities re-
quired.—Poth. Pers. 628,9;
Fer. D. Le.; 5N. D. 597; 3
Bla.468; C.8. C.Le. [I.353.]

SECTION III.
Of the disabilities of corpo-
rations.

884. Corporations are sub-
ject to particular disabilities
which either prevent or re-
strain them from cxercising
certain  rights, powers, pri-
vileges and functions, which
natural persons may enjoy and
exercise ; these  disabilities
arise either from their corpo-
rate character or they are im-
Eosed by law.—3 Bla..475;

oth. Pers, 630 ; Fer. D. 441 ;
N. D. 597.[1, 35313

CORPORATIONS.

365. In consequence of the
disabilities which arise from
their corporate character, they
can neither be tutors nor cura-
tors, saving the exception con-
tained in chapter 34 of
the Consolidated Statutes for
Lower Canada, nor can they
take part in meetings of family
councils.—They cannot be en-
trusted with the execution of
wills or apy other administra-
tion which necessitates the
taking of an oath, or imposes
personal responsibility.—-Thoy
cannot be summoned personal-
1y, nor appear in court other-
wige than by attormey.—They
cannot sue nor be sued for as-
sault, battery or other violence
on the person.—They cannot
serve as witnesses nor as jurors
before the courts.—They can
neither be guardiang nor judi-
cial sequestrators, mor can
they be charged with any other
functions or duties the exer-
cise of which may entail im-
prisonment.~~Poth. Pers. 628,~
95 3 Bla. 476; Fer. D. 441; 5
N. D.597. [I. 353.]

366. The disabilities aris-
ing from the law are :

1. Those which are imposed
on each corporation by its
title, or by any law applicable
to the class to which such cor-
poration belongs ;

2. Those comprised in the
general laws of the couniry
respecting mortmains and ho-
dies corporate, prohihiting
them from acquiring immove-
able property or property so
reputed, without the permis-
sion of the crown, except for
certain purposes only, and to

a fixed amount and value ;
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3. Those which result from
the same general laws impo-
sing, for the alienation orhy-
pothecation of immoveahle pro-
perty held in mortmain or he-
longing to corporate hodies,
particular formalities, not re-
quired by the common law.—
Poth. Pers. 630; Fer. D. 1. c.;
? N. D. 597. [I. 353; III.
375.]

3EL7. All corporations are
prohibited from carrying on
the business of hanking unless
they have heen specially au-
thorized to Qo so by their title
of creation.—C. 8. C. ¢. 5, 5. 6,
§ 24.—[TI. 353.]

CHAPTER THIRD.

OF THE DISSOLUTION OF CORPO-
RATIONS AND THE LIQUIDA-
TION OF THEIR AFFAIRS.

SEUTION I,

Of the dissolution of corpo-
rations.

3868. Corporations are dis-
solved :

1. By any act of the legisla-
turc declaring their dissolution;

2, By the expiration of the
term or the accomplishment of
the object for which they were
formed, or the happening of
the condition attached to their
creation ;

4. By forfeiture legally in-
curred;

4. By the natural death of
all the members, the diminu-
tion of their number, or by any
other cause of a nature to in-
terrupt the corporate cxist_enc_e,
when the right of successionis
not provided fr}l;*in such cases ;

i)
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5. By the mutual consent of
all the members, subject to
the modifications and under
the circumstances licreinafter
determined.—1 Bla. 484; (. 3.
L.C.c. 88,5 10. [I.354.]

369. Ecclesiastical and se-
cular corporations of a public
nature, other than those formed
for the mutunal assistance of
their members, cannot he dis-
solved by mutual consent with-
out aformal and legal surrender
or the authority of the legisla-
ture, as the case may be.—The
same rule applies to banks, to
railway, canal, telegraph, toll-
bridge, and turnpike compa-
nieg, and gencrally to private
corporations whohave obtained
privileges which are exclusive
or cxceed those resulting by
law from incorporation. —C.
13; L. 38, ff. de pact.; L. 43,
de reg. jur.; Cod. L. G, de pact.
[T. 355.]

370. Public corporations
formed for the mutual assist-
ance of their members, and
those of a private nature not
included in the preceding ar-
ticle, may be dissolved by
mutual consent, on conforming
to the conditions which may
have heen speeially imposcd
on them, and saving the rights
of third pnrties.—l{ulc that
private rights way be waived ¢
L.7,§7, ff. de pact.; Cod. L.
29,e. t. [I.3855.]

SECTION IL.
(f ihe liquidation of the
" affairs” of dissolved
corporations.
371. A dissolved corpora-
tion is, for the liguidation of
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its affairs, in the same position
as o vacant succession. The
creditors and others interested
have tho same recourse against
the property which belonged
to it, as may bhe excreised
against vacant successions and
the property helonging to
them.—[ 1. 355.]

372. In order to facilitate
such recourse, a curator, who
represents such corporation and
is seized of the property which
belonged to it, is appointed by
the proper court, with the for-
malities observed in the caso
of vacant estates.—C. 5. L. C.
c. 88, 5. 10. [T.355.]

OF THINGS.

373. Such curator must be
gsworn ; he must give security
and make an inventory. He
must also dispose of tho move-
ables, and must procecd to the
sale of the immoveable pro-
perty, and to the distribution
of the price botween the credit-
ors and others entitled to it, in
the manner prescribed for the
diseussion, distribution and
division of the property of
vacant estates to which a cu-
rator has been appointed, and
in the cases and with the for-
malities required by the Code
of Civil Procedure.—C. 8. L.
(e 88,5.10. [X. 357.]

BOOK S

OF PROPERTY, OF

ECOND.

OWNERSHIP AND O ITS

DIFFERENT MODIFICATIONS.

TITLE

FIRST.

OF THE DISTINCTION OF THINGS.

374. All property, incorpo-~
real as well as corporeal, is
moveable or immoveable.—C.
P.88; 2 P.Poul. 55; Arr. Lam.
pt. 2, t. 8, a. 1; Poth. Com. 27,
66; Id. Intr.45; 3 Toul. 4, 5;
5 P. Pr. 35; C. N. 516, [I.
445,)]

CIIAPTER FIRST.
OF IMMOVEABLES.
375. Property is immove-

able either by its nature, or by
its destination, or by reason of
the object to which it is attach-
ed, or lastly by determination
of Jaw.—C. N. 517; C. L. 45.4;
Poth. Intr. 49, Choses, 638,
642 ; Lam. t. 8, a. 1, p. 46;
2 Boi. 595; 2 Mal. 5, 6; 2
Marc. n. 340, p. 327-8, n. 371,
p. 364; 9 Demol. 40, 41, n. 93,
& p.'248, 9, n. 378 --; 2 Boi.
619, on 2.-526. [I. 445.]
876. Lands and buildings
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are immoveable by their nature.
Poth. Choses, 638; Id. Intr. n.
47; Lam., t. 8, a. 1, p. 47; 3
Toul. 8; 2 P. Poul. 63; Inst.
Do rer. div. 1. 2,. 1, § 30; C.
N. 518; C. L. 455. [I. 445.]

377. Windmills and water-
mills, built on piles and forming
part of the building, arc also
immoveable by their nature
when they are constructed for
apermanency.—C. P. 90; Poth.
Com. n. 36, 87; Id. Choses,
638-9; Id. Intr.n.47; 2 Boi.
600, on a. 519 ; 2 Marc. 328-9;
C. N. 519. [I. 445.]

878. Crops uncut and fruits
unplucked are also immove-
able—According as grain is
cut and as fruit is plucked,
they hecome moveable in so far
as regards the portion cut or
plucked. The same rule ap-
plies to trees; they are im-
moveable so long as they are
attached to the ground by
their roots and they bhecome
moveshle as soon as they are
felled.—C. P. 92 ; ff. L. 44, De
rei. vind. ; L. 25, § 6, Qua in
frau. ered.; Lam. t. 8, a. 19;
Poth. Com. n. 45; Id. Choses,
640 ; 3 Toul. 8; 5 P. Fr. 40 --;
C. N. 520. [I.445.]

379. Moveable things which
a proprietor has placed on his
real property for a permanency
or which he has incorporated
therewith, are immoveable by
their destination so long as
they remain there.— Thus,
within these restrictions, the
following and other like objects
are immoveable :

1. Presses, boilers, stills, vats
and tuns ;

2. All utensils necessary for
working forges, paper-mills
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and  other manufactories.—
Manure, and the straw and

othier substances intended for
manure, are likewise immove-
able by destination.—ff. L. 15,
De act. emp.; 7 Bour. 143; 3
Toul.12,11; C. N.523;—on§1:
C. P. 90; Poth. Com. 47 --;
Id. Choses, 641; 5 P.Fr. 68-9;
2 P. Poul. p. 66, n. 10, 11; D.
ona. 524, p. 112; Fen. Poth.
ona. 524, 1. 123 LN 524 ;—
2 P. Poul. 65, 66, n. 8,
P. 90 Toth, Com. n.
; Id. Choses, (38 --;
§4: Poth. Com. n. 47 --; Id.
Choses, L. c.; 2P. Poul. 66, n.
10--; 5 P. ¥r. 66, 7; 2 Mal.
10 ;—on § 5: Poth, Com. n. 40;
Id. Choses, 630; f. L. 17, De
act. emp. (1. 447.]

380. Those things are con-
sidered as being attached for
2 permanency which are placed
by the proprietor and fastened
with iron and nails, imbedded
in plaster, lime or cement, or’
which cannot be removed with-
out breakage, or without de-
stroying or deteriorating that
part of the property to which
they are attached.—Mirrors,
pictures and other ornaments
ave considered to have been
placed permanently when with-
out them the part of the room
they cover would remain in-
complete or imperfect.—C. P.
90 ;" Poth. Com. 47 --; Id.
Choses, 641; Lam. t. 8, a. 6;
2 P. Poul. 66, n.10; C. N.
525. [I.447.]

381. Rights of emphyteu-
sis, of usufruct of immoveable
things, of usc and habitation,
servitudes, and rights or actions
which tend to obtain possession
of an immoveable, are immove-
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able hy reason of the objects
to which they are attached.—
Poti. Com. 67; 2 Boi. 611 --;
2 Maxe. 342 -- ; 9 Demol. n. 529
-, n. 490 --; 2 Zach. 20; 1
Dem. 298; 2 Fur. Don. q. 31,
n. 17; Poth. Imtr. m. 51; 1
Arg. 109; C. N. 526, [L.447.]

882. Allmoveable property,
of which the lasw ordains or
anthorizes the realization, be-
comes immoveable by deter-
mination of law, either ab-
solutely or for certain purposes.
~-The law declares to he im-
moveable the capital of unre-
deemed constituted rents that
were created before the pro-
mulgation of this code, as also
all moneys produced by the
redemption during their minor-
ity of constituted rents belong-
ing to minors.—The same rule
applies to all sums accruing to
a minor from the sale of his
immoveables during his minor-
ity, which sums remain im-
moveable so long as tho minor-
ity lasts.—The law declares to
be immoveable all sums given
by aseendants to their children,
in contemplation of marriage,
to be used in the purchase of
real estate or to remain as
private property to them only
or to them and to their children.
—C.P. 93,94; 1Lau.241-246;
1 Arg. 102 --; 2 P. Poul. 63
--; Poth. Choses, 646; Intr.n.
55; Mes. 510; 5 P. Fr. 75, 6;
2 Mare. 364 ; 9 Demol. 248. [I.
447.]

CHAPTER SECOND.
OF MOVEABLES.

3833. Property is moveable
by its nature or by determina-
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tion of law.—Poth. Intr. 45,46 ;
Id. Com. 28, 29; Id. Choses
638; 1 Arg.98; 9 Demol.n. 338
--3; 2 Mare. n. 373, p. 364; C.
N. 527. [X.447.]

384. All bodies which can
be moved from one place to
another, either by themselves,
as animals, or by extrinsie
force, as inanimate things, are
moveable by nature.—ff. L. 93,
De verb. sig. ; Poth. Com.
n. 28-30, 34, 39; Id. Choses,

38; Id. Intr. n. 46; 3 Toul.
13, 14; 9 Demol. n. 394-5; C.
N. 528. [I. 449.]

3885. Boats, scows, ships,
floating mills and floating
baths and generally all manu-
factories not built on piles and
not forming part of the realty,
are moveable.~~Poth. Com. 29,
36; Id. Intr. 46; Id. Choses,
638; 1. Lam. t. 8, a. 13, 14;
0. Mar. 1. 2, t. 10, a. 1; C. N.
531. [1.449.3

386. Materials arising from
the demolition of a building,
or of a wall or other fence, and
those collected for the construe-
tion of a now one, are move-
able so long as they are not
used.—DBut things forming part
of a building, wall or fence,
and which are only temporari-
ly separated from it, do not
cease to he immoveable so
long as they are destined to
bo placed back again.—Poth.
Com. 39,62, 195; Id. Intr. 48;
Id. Choses, 642; 5 P. Fr. 88; -
C. N. 532. [I.449.]

887. Those immoveables
are moveable by determination
of law, of which the law for
certain purposes authorizes the
mobilization, so are all obliga-
tions and actions respecting
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moveable effects, including
debts created or guaranteed
by the province or by corpora-
tions, also all shares or inter-
ests in financial, commereial
or manufacturing companies,
although, such companies, for
the purposes of their busi-
ness, should own immovecables.
These immoveables are reput-
ed to he moveable with regard
to cach partner, only so long
as the company lasts.—1 Lau.
225 --; Lam. t. 8, a. 1, 2;
Poth. Com. 69; Id. Intr. 50,
52, 56; Id. Choses, G44--; C.
P.89; C.N.520. ([I. 440.]

388. [Constituted rents and
all other perpetual or life
rents, are also moveable by
determination of law; saving
those resulting from emphy-
teusis, which arc immoveable.]}
—9 Demol. 286-7; 2 Mar, 347;
Poth. Intr. n. 55; C. N. 520.
[I. 440.]

389. No ground-rent, or
other rent, affecting real es-
tate, can he crcated for a term
cxeeeding nincty-nine years,
or the lives of three persons
consecutively.— These terms
having expired, the creditor of
any such rent may exact the
capital of it.—Sueh rents al-
though created for nincty-nine
years, or for the lives of three
persons, are, at all times, re-
decmable, at the option of the
debtor, in the same manner as
constituted rents to which they
aro assimilated.—C. 8. L. (. e.
50,51, p. 484 --; Co N. 530. [T.
449.]

380. It is novertheless
compotent for the parties to
stipulate, in tho title creating
these rents, that they shall
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only he redeemed at a certain
time agreed upon, which can-
not excecd thirty years; every
stipulation extending this term
being null with regard to the
excess.—Ib. s. 2; C. N. 530.
[1. 449.]

391. All ground-rents, or
other rents, affecting rcal estate,
created heretofore, for a term
excceding nincty-nine years or
the lives of three persons, are
redeemable at the option of the
debtor or of the o i of
the immoveable cuarged.—C.
N.530. [I.451.]

392. Rents created by em-
phyteutic lease are not however
subject to such redemption, nor
those to which the creditor has
only a conditional or a limited
right.—Ih. s. 3. [I.451.]

893 J[Where the sum for
which the redemption of reuts,
other than life-rents, may tako
place is neither fixed by law
nor validly agreed upon, the
vents are redecmed by the
repayment of the original price
in capital, or of the value in
money put by the parties upon
the things which formed tho
consideration of the rents xo
ercated. [f such price or such
value do n«t appoar, the re-
demption is efiected by the
payment of a sum sufiicicnt to
produce a like rent for the
future, at the legal rate of
interest at the time of the
redemption.]—Special  provi-
sions concerning tho redemp-
tion of the remts substitut:d
for seigniorial rights, are con-
tained in chapter forty-onc of
tho Consolidated Statutes fur
Lower Canada.—C. N. 550,
(1. 451; IIL 375.}
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394. [Life-rents and other
temporary rents, at the termi-
nation of which no reimburse-
ment of the capital is to take
place, are not redeemable at
the option of either of the
parties alonc.—In the twelfth
titlo of the third book, a mode
is provided for the redemption
of life-rents, when it takes
place foreibly under judicial
proceedings.—Temporary rents,
other than life-rents, and not
subject to reimbursement of
the capital, are cstimated, in
like case, in the same manner
aslifo-rents.] [ITI.375.]

395. The word “move-
ables” employed alone in any
law or act, does not compriso
money, precious stones, dehts
duc, hooks, medals, scientific,
artistic or mechanical instru-
ments, body-linen, horses, car-
riages, arms, grain, wines, hay
and other provisions, nor stock
in trade.—f. De supel. leg.; 1
Bour. 1. 1, ¢. 4, 8.1, p- 140;
Poth. Test. ¢. 7, a. 4, s. 2; Fen.
Poth. on a. 533; 5 P. Fr. 89; 7
Lo. BE. C. 79; C. N. 533. [I.
451.]

3896. The word ‘‘ furniture”
comprises only the moveables
which are destined to furnish
and ornament apartments, such
astapestry, heds, seats, mirrors,
clocks, tables, china and other
objects of a like kind.—It also
comprises pictures and statuos,
but not collections of pictures
which are in galleries or par-
ticular rooms.—As regards
china, likewise, only that which
forms part of the decoration of
2 room comes under the deno-
mination of furniture.—1 Bour.
L1 e 4 s 2 p. 140 ; Fen.
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Poth. 131; 5 P. Fr. 92-3 ; Poth,
Test. ¢. 7, a. 4, § 2, 9; Merl
Biens, § 1, n. 15; 3 Toul. 18;
C. N. 534. [I.451.]

397. The expressions
‘“moveable property,” and
“moveable things” comprise
generally whatever is reputed
moveable according to the rules
above established.—In the sale
or -the gift of a “ furnished
house” the word ¢fuarnished”
comprises no other moveahles
than furniture.—Poth. Test. c.
7,0.4, 82 3,4; 1 Bour. 1. 1,
e. 4,8 3; 5P.Fr. 95; 3 Toul.
18; C.N. 535. [I.451.]

398. The sale or gift of a
house with all that it containg,
does not comprise ready money,
nor debts due or other rights
the titles to which happen to
be in the house. It comprises
all other moveable effects.—
Poth. Test. ¢. 7, a. 4, § 5; 5
Toul. 504; 5 P. Fr. 95, 96; C.
N. 536. [Y. 451.]

CHAPTER THIRD.

OF PROPERTY IN ITS RELATIONS
WITH THOSE TO WHOM IT BE-
LONGS OR WHO POSSESS IT.
399. Property belongs ci-

ther to the crown, or to munici-

palities or other corporations,
or to individuals.—That of the
first kind is governed by pub-
lic or administrative law.—
That of the sccond is subject,
in certain respects as to its ad-
ministration, its acquisition
and its alienation, to certain
rules and formalities which are
peculiar to it.—As to indivi-
duals, they have the free dis-
posal of the things belonging
to them, under the modifica-~
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tions established by law.—Cod.
L. 21, Mand.; Poth. Prop. n.
6, 7; 3 Toul. 23 -- ; 9 Demol.
330 --; 3 Ency. 135, n. 116;
2 Mare. 380, n. 393; 5 P.
Fr. 96--; 7 Lo. 1. C. 86; C.
N. 537; Poth. Intr.n. 101; Id.
Pers. pt. 1, t. 7, a. 1, p. 637.
[1. 453.]

400. Roads and public
ways maintained by the state,
navigable and floatable rivers
and streams and their hanks,
the sea-shore, lands reclaimed
from the sea, ports, harbors
and roadsteads and generally
all thoso portions of territory
which do not constitute private
Property, are
being dependencios of the
crown domain.—DBoutil. S. R.
1.1,t.72, 73, 85; Loi. 1.2, t. 2,
2. 5; Lebret, S. 1. 2, ¢. 15;
Loy. Seign. ¢. 12, n. 1205 Chit.
Pr. 142, 206, 207; 2 Dla. 261,
262, n. 6 ; 3 Toul. n. 30, 31, p.
24; 3 Ency. 136; C. N. 538; C.
S. L. C.c. 24. [I.453.]

401. All estates which are
vacant or without an owner,
and those of persons who
die without representatives or
whose suceession is abandoned,
belong to the crown.—C. P.
167; Cod. de bon. vac.; Ib. L.

considered as |
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2, De pet. bon. ; 3 Toul. 25; 5
P.Fr.109; 7 Lo. 99; D. 117,
n. (a); C. N.539. [I.453.]

402. The gates, walls,
ditehes and ramparts of mili-
tary places and of fortresses
also belong to the crown.—Ib.;
C. N. 540. [TI.453.]

403. Thesame rule applics
to the lands, fortifications and
ramparts cf places which are
no longer used for military
purposes ; they hclong to the
crown, if they have not been
validly alienated.—Id. Dec.
1681 ; 3 Toul. p. 25, 28, 348; 2
Mare. 382; 3 Ency. 136; 7 Lo.
96, 97; 5 P. Pr. 110,11; C. N.
541. [I. 453.]

4.04. The property of muni-
cipalities and other corpora-
tions is that to which or to the
use of which theso bodies have
an acquired right.—ff. L. 6, De
div. rer.; 3 Toul. n. 44, 45, 47-
62; C.N.542; 3 Eney. 137; 5
P. T, 111, [I. 453.]

405. A person may have
on property cither a right of
ownership, or a simplo right of
enjoyment, or a servitude to
exercise.—3 Toul. 245; 2 Mare.
384 ; 3 Ency. 138; C. N. 543.
[I. 453.]

TITLE SECOND.

OF OWNERSIHIP.

4.06. Ownershipis the right
of enjoying and of disposing of
things in the most a
manner, pro

be made of them which is pro-
hibited by law or by regula-

bsolute | tions.—Cod. L. 21, Mand ; Poth.
vided that mo umse ' Prop. n. 4,13, 14; Id. B. R.n.
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42, 112; Intr. n. 100, 101. C.
N. 544; 5 P.Tr. 180 ; 2 Marec.
395. [I. 455.]

40'7. No one can be com-
pelled to give up his property,
except for public utility and
in consideration of a just
indemnity previously paid.—
Poth. Vente, n. 510-514; Id.
Prop. 274; 5 P. Fr. 183 ; C.N.
545, [I.455.]

4:08. Ownership in a thing
whoether moveable or immove-
able gives the right to all it
producer, and to all that is
joined to it as an accessory
whether naturally or artificial-
ly. This right is callod the
right of accession.—if. L. 6, De
adg. rer. dom, L. 5, De rei.
vind,; Poth. Prop. 5, 150, 151,
260; Id. Inte. 100 ; C. N.
546. [I. 455.])

CIIAPTER FIRST.

OF THE RIGHT OF ACCESSION

OVER WIHAT IS PRODUCED BY

A THING.

409. The natural and in-
dustrial fruits of the ecarth,
civil fruits, and the increase
of animals belong to the pro-
prietor by right of accession.—
if. L. 6, I 9, Do adq. rer. dom
L. 5, De rei. vind.; Poth. Prop.

. 151-154; 5 P. Fr. 161, 184; 3
Toul. 71; C.N. 547. [I. 455.]

4310. The fruits produced
by a thing, only helong to the
proprietor subject to the obli-
gation of restoring the cost of
the ploughing, tilling and sow-
ing done by third persons.—fF.
L. 9, deadq. rer. dom.; L. 5,
de reivind.; Poth. Prop. 151
5 P. Fr. 185; C. N. 548. [I.
455.]
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411. A mere possessor only
acquires the fruits in the case
of his possession being in good
faith ; otherwise he is obliged
to give the produce as well as
the thing itself to the pro-
prietor who claims it.—A pos-~
sessor in good faith is not
bound to set off the fruits
againstimprovements for which
he has a right to be reim-
bursed.—ff. L. 25, de usu. et
frue. ; Cod. L. 12, de rei vind. ;
Poth. Pos. 82, 83; Id. Pres.
78; Id. Prop. 155, 281, 332-
336, 341 --; Id. Intr. 107 ;
Id. Vente, 326 ; C.N. 549. [I.
456 ; III. 875.]

412. A possessor is in good
faith when he possesses in
virtue of a title the defects of
which as well as the happen-
ing of the resolutory cause
which puts an end to it are
unknown to him. Such good
faith ceases only from tho
moment that these defects or
the resolutory cause are made
known to him by procecedings
at law.—ff. L. 109, de verbh.
sig. ; Ser. Inst. 88; 2 Arg.
501 ; Poth. Pos. n. 82, p- 550,
Prop. L e. n. 335, 341, 342; 1
Fur. 328; 2 Mare. n. 550 --;
9 Demol. 586 --; 3 Toul. 49;
2 Mal. 28 --; 1 Dem. n. 553;
1 Dur. n, 584 ; D. 120. n. (a);
3 Tincy. Bonne foi, 236; C. N.
550. [X.455; III. 375.]

CHAPTER SECOND.

OF THE RIGHT OF ACCESSION
OVER WHAT BECOMES UNITED
AND INCORPORATED WITH A
THING.

413. Whatever becomes
united to or incorporated with



OWNERSHIP.

8 thing belongs to the pro-
prietor, aceording to the rules
hereinafter established.—Inst.
L2t 1,8 29; £ L. 23, §,
penul. De reivind. ; Poth. Prop.
156; 3 Toul. 73; 9 Demol. n.
640 --5 C. N. 551. [I.457.]

SECTION I.

Of the right of accession in
relation to tmmoveable
property.

414. Ownership of the soil
carries with it ownership of
what is above and what is
below it.—The proprietor may
make upon the soil any planta-
tions or buildings he thinks
proper, saving the exeeptions
established in the title Of Real
Servitudes.—Ho may malke be-
low it any buildings or excava-
tions he thinks proper, and
draw from such excavations
any products they may yield,
saving the modifications result-
ing from the laws and regu-
lations relating to mines, and
the laws and regulations of
police.—ff. L. 24, de serv. praed.
urb.; L. 21, § 2, quod vi aut
clam; Cod. L. 8, L. 9, de serv.
ct ag.; C. P. 187; Poth. Com.
32; Lam. p. 2, t. 20, a. 13;
Merl. Cave, Voisinage, § 5; 4
Dur. n. 370; 2 Mal. 31, 2; C.
N. 552. [I.457.]

415. All buildings, planta-
tions and works on any land
or underground, are presumed
to have been made by the
proprietor at his own cost, and
to belong to him, unless the
contrary is proved ; without
prejudice to any right of pro-
perty, either in a cellar under
the building of another or in

7
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any other part of such puilding,
which a third party may have
acquired or may acquire hy
preseription.—ff. Arg. ex. L. 7,
§ 10, De adq. rer. dom. ; Poth.
Prop. 177; 1 Delv. 181, 7. 4; 4
Dur. n. 872; 2 Marc. 406, 7;
C.N. 553. [I.457.]

416. The proprietor of the
soil who has constructed build-
ings or works with materials
which do not belong to him,

| must pay the value thereof;

he may also be condemned to
pay damages, if there be any,
but the proprietor of the mate-
rials has no right to take them
away,—ff. L. 23, § 7, Do rei
vind.; Ib. L. 1, L. 2, de tig.
junc.; Poth. Prop. 170-172,
178; 2 Mal. 32; & P. Fr. 202, 3;
3 Toul. 82; 2 Marc. n. 424; 9
Demol. 606 ; 1 Dem. n. 558 --;
C. N. 554. [I.457.]

417. When improvemonts
have been made by a possessor
with his own materials, tho
right of the proprietor to such
improvements depends on their
nature and the good or bad
faith of such possessor.—If
they were necessary, the pro-
prietor of the land cannot have
them taken away; he must, in
all cases, pay what they cost,
cven when they no longer exist ;
saving, in the case of bad faith,
the compensation of rents,
issues and profits.—If they
were not necessary, and were
made by a possessor in good
faith, the proprictor is obliged
to keop them, if they still exist,
and to pay either the amount
they cost or that to the extent
of which the value of the land
has been augmented.—If, on
the contrary, the possessor were



64

in bad faith, the proprietor }'ms
the option either of keoping
them, upon paying what they
cost or their actual value, or
of permitting such possessor,
if tho Iatter can do so with
advantage to himself and with-
out deteriorating the land, to
remove them at his own ex-
pense; otherwise, in each case,
the improvements belong to the
owner, without indemnification;
the owner may, in every case,
compel the possessor in bad
faith to remove them.—Author.
under a. 419. [I. 457.]

418. Inthecase of the third
paragraph of the preceding
article, if the improvements
made by the possessor be so
extensive and costly that the
owner of the land cannot pay
for them, he may, according to
the circumstances and to the
discretion of the court, compel
the possessor to keep the pro-
perty, and to pay the estimated
value of it.—Author. under a.
419. [1.457.]

419. In case the party in
possession is foreed to give up
the immoveahble upon which he
has made improvements for
which he is entitled to be re-
imbursed, he has a right to
retain the property until such
reimbursment is made, with-
out prejudice to his personal
Tecourse to obtain repayment;
saving the case of surrender in
any hypothecary action, which
is specially provided for in the
title Of Privileges and Hy-
pothecs.—1 Merl.Améliorations,
367 ; Lac. Tmpenses, 342 --;
Poth. Prop. 170-2, 346, 7; 5P.
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Tawrence & Stuart, 6, L. C. R.
294; O. 1667, t. 27, a. 9; 2
Mare. on a. 555; C. N. 5b5.
(1. 457; IIL. 8717.]

4:20. Deposits of earth and
augmentations which are gra-
dually and imperceptibly form-
ed on land contiguous to a
stream or river are called al-
luvion.—Whether the stream
or river is or is not navigable
or floatable, the alluvion which
ig produced becomes the pro-
perty of the owner of the
adjacent land, subject in the
former case, to the obligation
of leaving o foot-read or tow-
path.—2 Mal. 35, 6; O. E. F.
1669, t. 28, a. 7; 2 B. & O.
24; 7 Lo, B.C. 165 --; C. N.
556 ; Inst. 1. 2,t.1, §20; May.
L. 10, ¢. 3; Dup. L. 2, q. 3;
Dum. § 1, gl. 5, n. 115; Bae.
D. J. c. 30, n. 8; 2Bous. 56,7;
Lac. Alluvion, 34. [I. 459.]

42]1. As to ground left
dry by running water which
inscnsibly  withdraws from
one of its banks by bearing in
upon the other, the proprietor
of the uncovered bank gains
such ground, and the proprietor
of the opposite bank cannot re-
claim the land he has lost.—
This right does not exist as
regards land reclaimed from
the sea, which forms part of the
public domain.—ff. L.7, §1, De’
adg. rer.; 0. 1681, L 4, t. 7;
Lebret, 1. 2, . 14 ; .Poth. Prop.
n.159; 5 P. Fr. 211; 2 Mal.
37; 3 Toul. 105; 2 Bla. 262;
Com. D. Prerog. D. 61; Chit.
Pr. 207, 8; 2 Bous. 58; 2
Marc.417; C.N. 557. [I.459.]

422, Alluvion does not take

Fr. 204; 2 Mal. 34 --; 3 Toul. | place on the borders of lakes
83; Lah. 54; Fen. Poth.138,9; | and ponds which are private
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property ; mneither the pro-
prietor of the lake nor the
proprietor of the adjacent land
gains or loses in consequence
of the waters happening to rise
or fall above or below their
ordinary level.—ff. L. 7, §6, L.
12. De adq. rer.; 2 Bous. 59;
5 P. Fr. 213; 4 Proud. D. P.
577 --; Lae. Alluvion, n. 3, p-
34; C. N. 558, [I.459.]

4:23. If a river or stream,
whether navigable or not, carry
away by a sudden force a con-
siderable and distinguishable
part of an adjacent field and
bear it towards o lower or
opposite bank, the proprietor
of the part carried away may
reclaim it; [but he is obliged,
on pain of forfeiting his right,
to do so within a year, to he
reckoned from tho possession
taken of it by the proprietor of
the land to which it has been
united.]—f. L. 7, § 2, De adq.
rer.; A. D. Alluvion, n. 4, p.
94; Lac. Alluvion, n. 2, p. 34;
Poth. Prop. n. 158, 165; 1 N.
D. Alluvion, n. 2, p. 465-7; C.
N. 559. [I. 459.]

424, Islands, islets and
deposits of carth formed in the
beds of navigable or floatable
rivers and streams belong to
the crown, if therc he no title
to the contrary.—Poth. Prop.
n. 160-163; Loi. I. C. 1. 2,t.
2, a. 12; Bac. D. J. ¢. 30, n. 2,
5, 6; Bout. Inst. 1. 2, t. 1, §
223 C. N. 560. [T.459.]

425. Islands and deposils
of earth, which aro formed in
rivers which are not navigable
or floatable belong to the pro-
prietors of the banks on the
side whore the island is formed.
If tho island be not formed on
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one side only, it belongs to the
proprietors of the banks on both
sides, divided hy a line sup-
posed to be drawn in the mid-
dlo of the river.—ff. L. 29 De
adg. rer.; Inst. § 22 de adq.
rer. ; Poth. Prop. n. 164 ;
Lac. Isle, Islot, n. 1, p. 373;
C. N. 561. [I. 461.]

426. If o river or stream,
by forming a new branch, cut
and surround the ficld of a pro-
prietor contiguous to it, and
thereby form an island, tho
proprietor retains the property
of his ficld, although the island
be formed in a navigable or
floatable river or stream.—ff.
L. 7,§4, De adq. rer.; Inst.
§ 22; Dediv. rer.; Poth. Prop.
n. 162 ; A. D. Alluvion, n. 4;
2 Marc. 421; 5 P. Fr. 137-8;
C. N. 562. [I.461.]

4:27. Ifanavigahle or float-
able river or stream abandon
its course to take a new one,
the former bed belongs to the
crown. If the river be mnot
navigable or floatable, the pro-
prietors of the land newly oe-
cupied take as an indemnity
the ancient bed, cach in pro-
portion to tho land which has
been taken from him.—Poth.
Prop. n. 161-4; 2 Hen. 1. 3, q
30; Ser. Inst. 1.2, t.1,§2
2 Bous. 65; C. N. 563. [T. 4€1.]

428, Pigeons, rabbits and
fish which go into another
dove-cot, warren or pond, he-
come the property of him to
whom such pond, warren or
dove-cot belongs, provided
they have not lLeen attracted
there by fraud or artifice.—
fl. L. 3, § 2 De adq. rer.; Poth.
Prop. 166-8, 278-9; Imst. L. 2,
t.1,§14-16 ; Lap. let. Q. n. 29;
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2 Bous. 66; 2 Mal. 43; Merl.
Colombier ; 10 Demol. 150; 6
P, Fr. 216-7; 7 Lo. E. C. 189,
190; C. N. 564, [I. 461.]

SECTION II.

Of the right of accession in
relation  to moveable
property.

4.29. Tho right of accession,
when it has for its object two
moveable things, belonging to
two different owners, is entire-
ly subordinate to tho principles
of natural equity.~—Tho follow-
ing rules which are obligatory
in tho cases where they apply,
serve as cxamples in the cases
not provided for, according to
circumstances.—Inst. 1. 2, t. 1,
§27; 2 Bous. 67 on a. 565; 5
P. Fr. 128 --, 217; 2 Mare.
42565 3 Toul. 73; 2 Mal. 43-4;

C. N. 565. [I.461.]

4380. When two things be-~
longing to different owners
have been united so as to form
a whole, although they are
separable and one can subsist
without the other, the whole
belongs to the owner of the
thing which forms tho prin-
cipal part, subject to the
obligation of paying the value
of the other thing, to him to
whom it belonged.—f. L. 26, §
1. De adg.rer.; Poth. Prop.n.
169, 170, 179, 180 ; Ency. Ac-
cession, 104; 4 Dur. n. 435; 7
Lo. 193; 3 Toul. 74; C. N.
566. [T.461.]

431. That part i3 reputed
to be the principal one to which
the other has been united only
for tho use, ornament o com-
pletion of the former.—f. L.
26, § 1, De adq. rer. ; Poth,

OWNERSHIP.

Prop. n. 173, 4; 2 Marc. 426, 7;
3 Toul. 74; 5 P. Fr. 218;
Ency. Accession, 103 --; 4
Dur. n. 436 --; (. N. 567.
[I.463.]

432. However, when the
thing united is much more
valuable than the principal
thing, and has been employed
without the lkmowledge of its
owner, he may require that
the thing so united be sepa-
rated in order to be returned
to him, although the thing to
which it has been joined may
thereby suffer some injury.—ff.
L. 9, § 2, De adq. rer.; Inst.
L. 2,§1,25; De div. rer.; Poth,
Prop. n. 177 & 179; "Enecy.
Accession, 104, 5; 4 Dur. n.

39; 5 P. Fr. 218, 9; C. N.
568, [I.463.]

433. If of two things united
50 28 to form a whole, one can-
not be considered as the ac-
cessory of the other, the more
valuable, or, if the values be
nearly equal, the more econ-
siderable in bulk, is deemed
to be the principal.—Poth.
Prop. n. 174; . L. 27, § 2.
De “adq. rer.; 3 Toul. 75;
5 P. Fr. 219; 4 Dur. n. 440; 1
Ency. p. 104; 1 Dem. n. 573;
C. N..569. [I. 463.]

434, If an artisan or any
other person have made uso of
any material which did not be-
long to him to form g, thing of
2 new deseription, whether the
material can resume its pre-
vious form or not, he who was
the owner of it has a right to
demand the thing so formed,
on paying the price of the
workmanship.—ff. 1. 7,§ 7; L.
26,§ 1, 3, De adq. rer.; Poth.
Prop. n. 186-8, 191; 3 Toul.



OWNERSHIP.

76; 5 P. Fr. 219, 220; C. N.
570. [1.463.]

435, If however the work-
manship be so important that
it greatly excceds the value of
the material cwployed, it is
then considered as the prin-
cipal part, and the workman
has a right to retain tho thing,
on paying the price of tho
material to the proprietor.—
ff. L. 9,81, 2, De adq. rer.;
Poth. Prop. n. 178; 1 Ency.
p. 104, 5; 5 P. Tr. 220,15 C.
N.571. [I. 463.]

436. When a person has
made use of materials which
in part belonged to him and in
part did not, tomake athing of
a, different kind, withouteither
of the two materials being
entirely destroyed, but in such
a way that they cannot be
separated without inconveni-
ence, the thing is common to the
two proprietors, in proportion,
as respects the ome, to the
material belonging to him,
and as respects tho other, to
the material helonging to him
and to the price of the work-
manship.—ff. L. 7, § 8, 9, L.
12, § 1, De adg. ver.; Poth.
Prop. n. 187; 3 Toul. 77; 5
P. Fr. 157, n. 31 -- & p. 221;
C.N. 572, [T.463.]

437, When a thing has
been formed by the admixture
of soveral materials helonging
to different proprietors, but of
which neither can bo looked
upon as the principal matter,
if the materials can be sepa-
rated, the owner, without whose
knowledge tho materials have
been mixed, may demand their
division.—If the materials can-
not ho scparnted withoutincon-
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venience, the parties acquire
the ownership of the thing in
common, in proportion to the
quantity, quality and value
of the materials helonging to
cach.—ff. L. 12, § 1, De adq.
rer.; L. 5, De reivend.;, Poth.
Prop. n. 175,190,191 ; 3 Toul.
78; 5 P. Fr. 157, 222; C. N.
573, {X. 463.]

438, If the material he-
longing to ome of the proprie-
tors be much superior in quan-
tity and price, in that case the
proprictor of the material of
superior value may elaim the
thing produced by the admix-
ture, on paying to the other
the value of his material—ff.
Arg. ex lege 27, De adq. rer.,
Poth. Prop. n. 192; 3 Toul. 73;
C. N. 574, [I.465.]

439, When the thing re-

maing in common among the
proprietors of the materials
from which it is made, it must
be disposed of by licitation for
the common benefit, if any one
of them demand it.—ff. L. 5, do
reivend. ; Inst.1.1,t.2,§28, Do
rer. div; Potb. Prop.n. 102; 2
Bous, 75; 5 P. Fr. 156 --; 2
Mare. 432; C. N. 575. [I.
465.]
440, In all cases where a
proprietor whose material has
been employed without his
conscnt, to make a thing of a
different description, may claim
the proprictorship of such thing,
he has tho choico of demanding
the restitution of his material
in the same kind, quartity,
weight, mcasure and quality,
or its value.—Poth. Prop. n.
191, 2; 5 P. Fr. 223; 2 Bous.
76 ; 2 Mare. 452, n. 433; C.N.
576, [I. 465.]
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441, Whoover is bound to

give back a moveable object| 377.]

upon which he has made im-
provements or additions for
which he is entitled to be re-
imbursed, may retain such ob-
ject yntil ho has been 50 reim-
bursed, without prejudice to

TITLE
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his personal remedy.—[IIL.

4:42, Persons who have
cmployed materials belonging
to others and without their
consent, may be condemned to
pay damages if any there be.
—C. N.577. (T. 465.]

THIRD.

O USUFRUCT, USE AND HABITATION.

CHAPTER FIRST.

OF USUFRUCT.

443. Usufruct is the right
of enjoying things of which
another has the ownership, as
the proprictor himself, but sub-
Jjeetto the obligation of presery-
ing the substance thereof—if, L.
1, 2, 4, De usuf. et q.; L. 28,
De verb. sig.; Inst. 1. 2 t. 4,
inpr.; Poth. Dou. n. 194, 209,
215-218, 220; Id. Vente, n.
548; 2 Bous. 77; 2 Mare. 444
-=3 2 Mal. 50; 7 Lo. 218 --;
C.N.578. [I.465.]

444, Usufruct may be
established by law, or by the
will of man.—ff. L. 6, § 1,
De usuf. ete. ; Poth. Vente, n.
548; Guy. Usufruit, 393; C.
P, 230, 314, 249, 255, 262; 2
Bous. 78; 5 P. Fr. 231 -; 2
Marc. 447; 2 Mal. 50, 1; C. N.
579. [I. 465.)

445. Usufruct may he
established purely or condi-
tionally, and may commence
at once or from a certain day.
—ff. L. 4, De usuf. ete.; Lae.
Usufruit, n. 8, p. 817; 5 P. Fr.

241; 2 Mare. 449; C. N. 580.
[T. 465.1

446, Itmay be established
upon property of all kinds,
moveable or immoveable.—ff.
L. 3,8 1, 7, De usuf. etc. ; Lac.
Usufruit, 817, n. 4; 2 Mare.

449 --; C. N.581. ([I.465.]
SECTION 1.
Of the rights of the usufruc-

tuary.

447. The usufructuary has
the right to enjoy every kind
of fruits, whether natural, in-
dustrial or ecivil, which the
thing subject to the usufruet
can produce.—ff. L. 1, 7, 9, 15,
59, 68, De usuf. ete.; Poth.
Dou. n. 194, 199, 200 ; Poth.
Prop. n. 153; 3 Toul. 261; 5
P. Tr. 242; C. N. 582. [1.467.]

44:8. Natural fruits are
those which are the spontaneous
produce of the soil. The pro-
duce and the increase of ani-
mals are also natural fruits.—
The industrial fruits of the soil
are those obtained by the cul-
tivation or working thereof.—
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ff. L. 77, De verb. sig.; L. 36,
§ 5, De her. pet.; Poth. Dou.
n. 198, 199, Com. n. 115; 3
Toul. 262; 5 P. Fr. 161, 245;
C.N. 583. [I.467.]

449, Civil fruits are the
rent of houses, interest of sums
due and arrears of rents. The
rent due for the lease of farms
is also included in the class of
civil fruits.—f. L. 121, De
verh.sig.; L. 36, De u. et frue.,
1.62, De reivend. ; Poth. Dou.
n. 203, 204, Com. n. 205, 221;
5 P. Fr. 161, 245--; 2 Henn.
366; 3 Toul. 263; C. N. 584.
[I. 467.]

450, Natural and indus-
trial fruits attached by bran-
ches or roots, at the moment
when the usufruct is open,
belong to the usufructuary.—
Those in the same condition
at the moment when the usu-
fruet ceases, belong to the
proprietor, without recompense
on either side for ploughing or
sowing, but also without pre-
judice to the portion of the
fruits which may be acquired
by a farmer on shaves, if there
be one at the commencement
or at the termimation of the
usufruct.—f. L. 27, L. 58, L.
59, Deusuf. ete.; L. 13, Quib.
mod. usuf. ot us.; L. 32, L.42,
Do u. etusuf.; C. P. 231 ; Poth.
Dou. n. 160, 194, 199, 202,273,
275; Id. Com. n. M6-7-9,212-3;
1d. C.0.t.10; Id. Mand. n. 192;
3 Toul. 264; 5 P. Fr. 248 --;
N. D. Fruits, § 3, n. 3; 3 P.
Poul. 290, 1; C. N. 585. [I.

467.]

451, Civil fruits are con-
sidered to be acquired day by
day, and belong to the usu-
fructuary in proportion to the
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daration of his usufruet.—This
rule applies ts rent from the
lease of farms, as it does to the
rent of houses and to other civil
fruits.—f. L. 7, De sol. matrim.;
L. 26, De usuf. et g.; Poth.
Dou. n. 160 & 205; Id. Com.
n. 220, 1; C. N.586 [I.467.)

452, If the usufruct com-
prise things which cannot be
used without being consumed,
such as money, grain, liquors,
the nsufructuary has the right
to use them, but subject to the
ohligation of paying back others
of like quantity, quality and
value, or their equivalent in
money, at the end of the usu-
fruct.—ff. L. 7, De usuf. car.
rer.; Lac. Usufruit, n. 4, p.
817; Poth. Don. M. n. 215; 2
Mal. 55, 63; 2 Henn. 251 --;
5 P. Fr. 251 ; 3 Toul. 258 ;
Merl. Usufrait, § 4, n. 8; C.
N. 587. [I.467.]

453, The usufruct of 2 life-
rent gives also to the usufruc-
tuary, during the period of his
usufruet, the right to retain the
whole of the payments that he
has received as payable in ad-
vance, withont being obliged
to make any restitution.—Poth.
Dou. n. 25; Id. Don M. n. 219;
Id. Com. n. 232; 2 Mal. 55; 5
P. Tr. 245; Lac. Usufruit, n.
4, p. 817; 2 Henn. 248, 9; C.N.
538. (I.467.]

454, If the usufruct com-
prise things which, without
being at once consumed, de-
teriorate gradually by use, as
linen or furniture, the usufrue-
tuary has the right to use them
for tho purpose for which they
aro destined, and, at tho end of
the usufract, Lo is only obliged
to restore them in tho condition
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in which they may be, and not
deteriorated by his fraud or
fault.—f. L. 15,§ 1, 2, 3, 4, De
usuf. ete.; L. 9, § 3, Usuf.
quemnt. ; Poth. Dou. n. 194, 209,
215-218,220; 1d. Vente, n. 549 ;
2 Mal. 56 ; Merl. Usufruit, § 2,
n.3,§4; 5P. Fr.252; 3 Toul.
248, 324; 1 Proud. Usufruit, n.
67; 2 Id. n. 887, 1056, 1081,
1111; 3 Id. n. 1726; 4 I1d. n.
2234 ; 5 Id. n. 2579, 2651; 2
Bous. 84, 5; Dom. 1. 1, Usu-
fruit, t. 11, § 3; C. N. 580.
[X. 469.]

455, The usufructuary can-
not fell trees which grow on the
land subject to the usufruct.
Whatever he may require for
his own use must be taken from
those which have fallen acei-
dentally.—If however among
the latter there be not a suffi-
cient quantity of a suitable
kind for the repairs to which
he is obliged, and for the keep-
ing in repair and the working
of the estate, he has a right to
fell whatever may be required
for these purposes, conformahly
to the usage of the place, or to
the custom of proprietors; he
may even fell trees for fuel, if
there be any of the kind gene-
rally used in the locality for
that purpose.—ff. L. 12, De
usuf. et q. ; Lac. Usufruit, n. 7,
p- 819, 823; Poth. Dou.n. 197;
5 P. Fr. 259; 3 Proud. Usu-
fruit, 55, n. 1194; N. D. Bali-
veaux, §4; 3 Toul. 271, n. (1.)
C. N. 590, 591, 592, 593. [I.
469.7

456. Any fruit trees which
die, even those which are up-
rooted or broken by accident,
helong to the usufructuary, but
ke is obliged to replace them
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by others, unless the larger
proportion has been.thus de-
stroyed, in which case he is
not obliged to replace them.—
ff. L. 12, Du usuf. et q.; Poth.
Dou. n. 210, 211; 3 Toul. 271;
3 Proud. 1175, 1199; 5 P. Fr.
262; C. N.594. [I.469.]

457, The usufructuary may
enjoy his right by himself, or
lease it, and may even sell it
or dispose of it gratuitonsly.—
If he leaso it, the lease expires
with his usufruct; neverthe-
less the farmer or the tenant
has a right and may be com-
pelled to continue his enjoy-
ment during the rest of the
year which had begun before
the usufruct expired; subject
to the payment of the rent to
the proprietor. — ff. L. 12, L.
67, De usuf. et q.; L. 9, Loc.
cond.; Poth. Dou. n. 195, 220,
270, Vente, n. 549 ; Id. Louage,
n. 43 ; Lac. Usufruit, n. 15, p.
825; Loy. Dégunerpissement, I,
6, c. 1, n. 6; 3 Toul. n. 413, p.
273; 3 Proud. Usufruit,n. 1212,
1215; 10 Demol. n. 349, p. 309;
C.N. 595. [I. 469.]

4.58, The usufructuary en-
joys any augmentation caused
by alluvion to the land of which
he has the usufruct.—But his
right does not extend to istands
formed during the usufruct near
the land which is subject to it
and to which such islands be-
long.—ff. L. 9, § 4, De usuf.
ete. ; Poth, Dou, n. 68; 2 Mal.
60; 5 P.Fr.263,4; 2Bous.89;
C. N. 596. [I. 469.]

459, He enjoys all rights
of servitude, of passage, and
generally all the rights of the
proprietor in the same manner
as the proprietor himself.—ff.



USUFRUCT, USE AKD BABITATION.

L. 12. Com. praed.; T..20.§1,
Siserv. vind.; L. 25, De serv.
praed. rust.; Poth. Dou. n.
195, 209, 210; 2 Mal. 60; 2
Bous. 89; 5 P. Fr. 264,5; 3
Toul. 262, 273 ; Merl. Usufruit,

§ 4, n. 11; C. N. 597. (I
4117
460. Mines and quarries

are not comprised in the usu-
fruet of land.—The usufruc-
tuary may nevertheless take
therefrom all the materials
necessary for the repair and
maintenance of the cstate sub-
jeet to his right. If however
these quarries, before the open-
ing of the usufruet, have been
worked as a source of revenue
by tho proprietor, the usufruc-
tnary may continue such work-
ing in tho way in which it has
been begun.—Poth. Dou. n.
195, Com. n. 97, 204; Id. C. O. t.
10, n. 100 ; 10 Demol. n. 433;
Id. n. 430, p. 376 ; Pro. Code
N. 1 2, t. 3, a. 23, p. 146 ; Merl.
Usufruit, § 4, n. 3; 2 Mal. on
a. 598, i.f. p. 62; C. N. 598.
[I. 471.]

4.61. The usufructuary has
no right over treasure found,
during the wusufruet, on the
land which is subject to it.—ff.
L. 7, § 12, sol. matr. ; Ser.
Inst. 91; 1 Desp. n. 9, p. 558;
Poth. Dou. n. 196; 5 P. Fr.
266,7; C. N. 598. [I.471.]

462, The proprictor can-
not, by any act of his whatever,
injure tho rights of the usufrue-
tuary.—On his side, the usu-
fructuary cannot, at the cessa-
tion of the usufruct, claim in-
demnity for any improvements
he has made, even when the
value of the thing is augment-
ed thereby.~He may however

Tk
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take away the mirrors, pie-
tures and other ornaments
which he has placed there, but
subject to the obligation of re-
storing the property to its for-
mer _condition.—ff. L. 15, § 6,
7; L. 18, Do usuf. ete; ff. L.
12, De u. ct usuf. ; Poth. Dou.
n. 241-3, 271, 277-9 ; Id. Prop.
n. 12; Fen. Poth. on a. 524, p.
1265 2 Mal. 63; 2 Bous. 91,2 ;
3 Toul. 12, 284, 285,292--, 306;
5 P. Fr.267 --,n.37, 38 ; Proud.
n. 1108, 1124, 1426, 1463; C.
N. 599. [T.471.]

SECTION II.

Of the obligations of the

usufructuary.

463. The usufructuary
takes the things in the condi-
tion in which they are; but he
can only enter into the enjoy-
ment of them after having
caused an inventory of the
moveable property and a stato-
ment of the immoveables sub-
jeet to his right to be drawn
up, in the presence of or after
due notice given to the propric-
tor, unless he is dispensed from
doing so by the act constitut-
ing the usufruct.—£. L. 65, § 1,
De usuf.; L. 12, De u. et
usuf.; L. 1, i. p. & § 4, usaf.
quem. cav.; Cod. L. 4, § 1, De
asuf. et hab.; Ser. Inst. 148,
310; Poth. Dou. n. 221-8,
Don. M. n, 44, 212, 215, 240 ;
Guy. Usufruit, 393; Mocrl
Usufruit, § 2, n. 2; 2 Mal. 65,
6, 279; 1 Arg. 202; 5 P. Fr.
271-3; 10 Domol. 472.4; 3
Toul. n. 419, 420; C. N. 600.
[I.471.]

4.64. Ho gives security to
enjoy the usufruct as a prudent
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administrator, unless the act
creating it exempts him from
so doing; novertheless the
vendor or donor who has re-
served the usufruet is not ob-
liged to give security.—ff. L. 2,
L. 7, L. 9, § 1, Usuf. quem.;
Cod. L. 1, De usuf. ot hab.;
Poth. Dou. n. 211, 221; C. P.
285; Lac. Usnfruit, 818 --, u.
1--; Guy. Usufruit, 393, 4; 1
Arg. 204; 3 Toul, 279, 280;
Fen. Poth. on a. 601, p. 154; 5
P. Tr. 275--, n. 41--5 10
Demol. n. 480 --; C. N. 601.
[I. 471.}

485, If the usufructuary
cannot give seeurity, the im-
moveables are leased, farmed
or sequestrated. — Sums of
money, comprised in the usu-
fruct are invested; provisions,
and other moveablo things
which are consumable by use,
are sold, and the price pro-
duced is likewise invested.—
The interest of such sums of
money, and the rent from leases
belong in these cases to the
usufructuary.—ff. L. 5, § 1, Ut
leg. seu. fid.; Car. on a. 285,
C. P.; Poth. Dou. n. 227; 2
Mare. 483 --; Lac. Usufruit,
n. 1, p. 819; Guyp.Q. 2560; 5
P. Fr. 281, 2; Ric. Don mut.
n. 285; 10 Demol. n. 493 --; 2
Proud. Usufruit, n. 840 -- ; C.
N.602. [I.473.]

466, In default of security
the proprietor may require that
moveable property liable to be
deteriorated by use, he sold in
order that the price may he in-
vested and received as in ‘the
preceding article.—Neverthe-
less the usufructuary may de-
mand and the courtmay grant,
according to circumstances,
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that a portion of the movoables
necessary for his use may be
left to him on the simple
securiby of his oath, and sub-
ject to the obligation of pro-
ducing them at the expiration
of the usufruct.—ff. 1.. 8,§ 1, Ut
leg. seu fid.; Inst. Do satisd. §
2; 1 Salv. 142; Poth. Dou. n.
227; Ser. Inst. 105, 6; Cit.
under a. 465; C. N. 603, [L

473.]

4867. The delay to give
security does not deprive the
usufructuary of whatever fruits
he is cntitled to; they are duo
to him from the moment the
usufruct is open.—ff. L.10,§1,
Do usuf. ear.; Inst. § 3, De
fidej.; Lac. Usufruit, n. 1, p.
818; 5 P, ¥r. 283; 2 Mal. 69;
10 Demol. 516, p. 445; C. N.
604. [I. 473.]

468, The usufructuary is
only liable for the lesser re-
pairs. Forthe greater repairs
the proprietor remains liable,
unless they resunlt from the
neglect of the lesser repairs
since the commencement of
the usufruct, in which case
the usufructuary is also held
liable.—ff. L. 7, § 2, L. 13, De
usuf. et q.; Cod. L. 7, Deusuf.y
Poth. Dou. n. 238, 239, 280 ; Id.
Don. M. 236-8; Xd. B. R. n.
43; Id. Com.n. 272 ; Lac. Usu-

- prop-walls

fruit, 8. 2,n.11; 5 P. Fr. 284-5;
2. Mal.69; C.N. 605. [I.473.]

459, The greater repairs
are those of main walls and
vaults, the restoration of beams
and the entire roofs and also
the entire reparation of dams,
and fences.—All
other repairs are lesser repairs.
—ff. L. 7, De usuf. et q.; C.
P. 262; Poth. Dou.n. 238; Id.



USUFRUCT, USE AND HABITATIOXN.

Com. n. 272 ; 2 Bour. 34; Lae.
Usufruitier, s. 2, n. 11; 2 Mal.
70; 5 P. Fr. 287, 8; 10 Demol.
n. 551 --, 5825 C. N.606. [I.
473.]
_ 470. Neither the proprietor
nor the usufructuary is obliged
to rebuild what has fallen into
decay or what has heen de-
stroyed by unforeseen event.—
f.L.7,§2 L. 46,§ 1, L. 65, §
1, De usuf. ete. ; Dom. Do
Vusuf. 5. 5, n. 5; 5 P. Poul.
324, n. 411 ; 2 Desg. on a. 262,
C. P. 29 --; Poth. Dou. n. 238,
239, 246; Id. Don. M. n. 238;
Lac. Usufruit, n. 13, p. 821; 3
Toul. n. 443 -, p. 296 --; 2
Mal. 71; 2 Mare. 448 --; 5 P. Fr.
289 --; 10 Demol. n. 707; Ser.
Inst.108; C.N. 607. [I.473.]
4:71, The usufructuary is
lable, during his enjoyment,
for all ordinary charges, such
as ground-rents and other
annual dues and contributions
encumbering the property when
the usufruct begins.— e is
likewise liable for all charges
of an extraordinary nature im-
posed thereupon since that
time, such as assessments for
tho erection and ropair of
churches, public and muni-
cipal contributions and other
like burtnens.—ff. L.27, § 3, 4,
L. 7,§ 2, L. 52, Do usuf. ecte.;
ff. L. 28, Do u. et usuf.; C. P.
287 ; Lac. Usufruit,n. 14; Car.
Pand. 1. 2, ¢. 13; Poth. Don.
M. n. 236, 242; Id. Dou. n.
230; Guy. Usufrait, 396 ; Fen.
Poth. on a. 608, p.157 --; 2
Mal. 71; 5 P. Fr. 201 --; 3
Toul.n. 431; 2 Marc.493 --; 2
Henn. 415 ; 2 Dem. n. 451 bis;
10 Denol. 550 --, n. 601 --5 C.
N. 608, 609. [I.475.]
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272, A legacy made hy a
testator of a life-rent or ali-
mentary pension, must he
entirely paid by the universal
legatee’ of the usufruct, or by
the legatee by gemneral title of
the usufruct according to the
extent of his enjoyment, with-
out any recourse in either case.
—Cod. L. ult. § 4, De bon. q.
lib.; A. D. Usufruit, n. 36;
Guy. Usufruit, 396; 2 Mal. 72;
5 P. Fr. 294; 7 Lo. E. C. 299-
302; 4 Dur. n. 636, 7; 2 Boi.
763; C. N. 610. [I.475.]

473. A usufructuary by
particular title is not liablo
for the payment of any part
of the hereditary debts, not
even of those for which the
land subject to the usufruct
is hypothecated.—If he ho
forced, in order to retain his
enjoyment, to pay any of these
dehbts, he has his recourse
against the debtor and against
the proprietor of the land.—ff.
L. ult. de u. et Usuf.; Lac.
Legs, p. 403, Usufruit, n. 15;
Guy. Usufruit, 396 ; 2 Mare. n.
531--,p. 501 --; 2 Boi. 759 -—; 7
Lo. 304; 6 P. Fr. 295; 10
Demol. n. 604; 2 Toul. n. 432;
4 Proud. Usufruit, n. 1829,
1843; Dal. D. Usufruit, 572 ;
C. N. 611, [I.475.]

474, A general usufruc-
tuary or a usufructuary by
general title must contribute
with the proprietor to the pay-
ment of the debts as follows:
—Tho immoveables and other
things subject to the uwsufruct
aroe valucd, and the contribu-
tion to the debts is fixed in pro-
portion to such value.—If tho
usufructnary advance the sum
for which the proprietor must
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contribute, the capital of it is
restored to him at the expira-
tion of the nsufruct, without
interest.—If the usufructuery
will not make this advance,
the proprietor has the choice
either of paying the sum, and
in such case the usufructuary
is obliged to pay him the
interest thereon during the
continuance of the . usufruct;
or of causing a sufficient por-
tion of the property subject to
the usufruet to be sold.—Cod.
L. 15, De don.; Darg. on a.
219, C. Br.; Guyp- Q. 541 ; Lap.
let. V, n. 75; Lac. Dettes, 172,
n. 13, &p.821; C. P. 334, 335;
5 N. D. Contrih. aux dettes,
499 ; 17 Guy. 396; 2 Boi. 761,
2; 2 Mare. 500, n. 529; C. N.
612. [I.475.]

475, The usufructuary is
only liable for the costs of such
suits as relate to the enjoyment,
and for any other condemna-
tions to which these suits may
give rise.—ff. L. 60, De usuf.;
L. 5, si usuf.; Lac. Usuf. 821 ;
10 Demol. n. 619 --; 3 Toul.
289 ; 2 Boi. 767; 2 Marc. 574;
2 P. Fr. 299; C. N. 613. [I.
477.]

4776, If during the continu-
ance of the usufruect, a third
party eommit any encroach-
ments on the land, or otherwise
attack the rights of the pro-
prietor, the usufructuary is. ob-
liged to notify him of it, and
in default thereof he is re-
sponsible for all the damage
which may result therefrom to
the proprietor, in the same
manner as he would be if the
injury were done by himself.—
. L.15,§7, de usuf.; L.1,§
7, L. 2, Usuf. quem.; Poth.
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Dou. n. 281, 2; Fen. Poth. 159;
2 Boi. 768, n. 614; 2 Mare. 506,
on a. 614; C. N. 614. [L
477.]

477, If an animal only be
the subject of the usufruet,
and it perish without the fault
of the usufructuary, he is mot
bound to give back another,
nor to pay its value.—ff. L. 70,
§ 3, De usuf.’; A. D. Usufruit,
§ 2, n 6; 2Mal. 756; 3 Toul
291; C. N. 615, [I. 477.]

478, If the usufruet be
created on a herd or flock, and
it perish entirely by accident
or disease, and without the
fault of the usufructuary, he is
only obliged to account to the
proprietor for the skins or their
value.—If the flock do not
perish entirely, the usufructu-
ary is obliged to replaco the
animals which have perished,
up to the number of the in-
crease.—ff. L. 68, § 2, L. 69, L.
70, § 1-5, De usuf.; Inst. De
div. rer. § 38; 5 P. Fr. 302--,
2 Toul. 291; 2 Mal. 76; 2
Boi. 765, 6; C. N. 616. [I.
471.]

SECTION III.
Of the termination of wusu~
Jruct.

479, Usufruct ends by the
natural or eivil death of the
usufructuary, if for life ;—By
the expiration of the time for
which it was granted ;—By the
confusion or reunion-in one
person of the two qualities of
usufructuary and of proprietor ;
—DBy non-user of therightdur-
ing thirty years, and by pre-
seription acquired by third
persons ;—By the total loss of
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the thing on which the usu-
fruct is established.—ff. L. 3, §
ult. L. 17, L. 27, Quib. mod.,
&c.; . L. 8, De an. leg.; ff.
L. 22, L. 29, De u. et usuf. ; ff.
L. 10, De cap. min.; Cod. L.
12, L 14, L. 16, De usuf. ; Inst.
De usuf. § 3; Cod. L. 13, De
servi, & aq.; L. 3, De prescr. §
30, vel 40; Poth. Dou. n. 247,
249, 255, 74, 253, 268; Poth.
Don. M. n. 252 -- ; Poth. Vente,
n. 549 ; D. 136; Merl. Usuf. §
5,a.1, a. 3, n. 3; Guy. Usu-
fruit, 402 --; Lac. Usufruit, s.
4, p. 827--; Ser. Inst. 106-8;
5 P, Fr. 307, n. 62-68; 2 Boi.
771 --; C. N.617. [1. 477.]
480. Usufruct may also
coase by reason of the abuse
the usufructuary malkes of his
enjoyment, either by commit-
ting waste on the property or
by allowing it to depreciate for
want of carc.—The creditors of
the usufructuary may inter-
vene in contestations, for the
preservation of their rights;
they may offer to repair the
injury done and givo scourity
for the future.—The courts
may, according to the gravity
of the circumstances, either
pronounce the absolute extine-
tion of the usufruct, or only
permit the ontry of the pro-
prictor into possession of the
object charged with it, subject
to the obligation of annually
paying to the usufructuary or
to his representatives a fixed
sum, until the time when the
usufruct shall ceuse.—ff. L. 38,
De roi vind. ; Inst. De usuf. §
3; Pap. Arr. 1. 14, t. 2,8.6;
Mor. on L. 4, Cod. De usuf.;
Fa. Cod. 1. 3, t. 3, défin. 1;
Mey. 1. 8, ¢. 7; Guy. Usufruit,
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§4,p. 405 --; Lac. Usufruit, n.
18, p.830; Poth. Dou. n. 249; 5
P. Fr. 324 --5 C. N. 618. [L
471.]

481, A usufruct which is
granted without term to a
corporation only lasts thirty
years.—ff. L. 68, Ad leg. falec. ;
Dom. t. 11, de l'usuf. p. 310;
Dun. Pres. 211, 2; Ser. Inst.
107 ; Laec. Usufruit, 828, n.
7; Guy. Usufruit, 403; 5 P.
Fr. 327,8; 2 Mal. 79; C. N.
619. [I. 479.]

482. A usufruct granted
until a third party reaches
a certain fixed age, continues
until such time, although the
third person should die before
that age.—Cod. L. 12, De usuf.;
Guy. Usufruit, 407, § 5; Merl.
Mort civ. §1, a. 3, n. 11; 3
Toul. n. 450; C. N. 620. ({I.
479.7

483. The sale of a thing
subject to usufruct does not in
any respect change the right
of the usufructuary; he con-
tinues to enjoy his wusufruct,
unless he has formally re-
nounced it.—ff. L. 17, § 2, De
usuf. et quem. ; ff. L. 19, Quib.
mod. usuf.; 5 P. Fr. 315, 332;
3 Toul. 251, 293, 321, 322; 2
Mal. 80; C. N. 621, [I. 479.]

484, The creditors of the
usufructuary may have his re-
nunciation annulled, if it be
made to their prejudice.—ff. L.
10, L. 15, Quee in fraund. ered.;
2 Mal. 80; 5 P. Fr. 382; 2
Mare. 560, p. 528; C. N. 622. L.
479.]

4.85. If only a part of the
thing subject to tho usufruct
perish, the usnfruct continues
to exist upon the remainder.—
ff, L. 34, § 2, L. 53, De usuf. et
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quem.; Ser. 108; Guy. Usu-
frait, 404 ; Lac. Usufruit, s. 6,
n. 14, p. 829; 3 Toul. 320; 5
P. Fr. 333; 2 Mal. 81; C. N.
623, [I.479.

4886, If the usufruct be es-
tablished upon abuilding only,
and suck building be destroyed
by fire or other accident, or fall
from age, the usufructuary has
no right to enjoy either the
ground or the materials.—If
the usnfruct be established on
a property of which the build-
ing dostroyed formed part, the
usufructuary enjoys the ground
and the materials.—ff. L. 5, §
2, L. 9, L.10, Quib. mod. usuf.;
ff. L. 34, § ult. L. 36, de usuf.
et quem. ; Inst. de usuf. § 3, L.
f.; Ser. 108; Lac. Usufruit,

. 829; 5 P. Fr. 318, 333; 2 Boi.
783; Fen. Poth. on a. 624, p.
162; 10 Demol. n.704-711 ; C.
N. 624. [I.479.]

CHAPTER SECOND.

OF USE AND HABITATION.

487. A right of use is a
right to enjoy a thing belong-
ing to another and to take the
fruits thereof, but only to the
extent of the requirements of
the user and of his family.—
‘When applied to a house, right
of use is called right of habi-
tation.—if. De u. et hab. t. t.;
Lac. Usage, 814, Habitation,
326 ; Poth. Habitation, n.1 --;
Guy. Usage, 378; Merl. Habi-
tation, 191; 5 Proud. 2739 --,
2 Boi. 784,5; 2 Mare. 534; 5
P. Fr. 237; 2 Henn. p. [I
479.}

488. Rights of use and
habitation are established only
by the will of man, by deed
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inter vivos or by last will.—
They cease in the same manner
as usufruct.—Poth. Hab. n. 22
--; N. D. Habitation, § 4, p.
569 ; Merl. Habitation ; 2 Marc.
n. 568, p. 535; 2 Boi. 785, n.
(2); C. N.626. [I.481.]

489. These rights cannot
be exercised without previous-
1y giving security, and making
statements and inventories as
in the case of usufruct.—ff. L.
13, De usuf. et quem; L. 1,
usuf. quem.; Cod. De usuf. et
hab. ; Poth. Hab. n.20; Merl.s.
1,§2,n. 6, p. 199; C. N. 626.
[I. 481.]

490, He who has a right of
use or of habitation, must ex-
orcise it ag a prudent admini-
strator,—Cod. Arg. ¢x L. 4, De
usuf. et hab.; 7 Lo. 337; C.
N. 627. [I.481.]

491, Rights of use and of -
habitation are governed by the
title which creates them, and
are more or less extensive ac-
cording to its dispositions.—
Poth. Hab. n. 17, 31; N. D
Habitation, 563 ; Proud. Usu-
fruit, n. 2768; C. N. 628. [L.
481.]

492, If the title be not
explicit as to the ecxtent of
these rights, they are governed
asfollows.—C. N. 629. [T.481.]

4.93. He who has the use of
land is only entitled to so much
of its fruits as is necessary for
his own wants and those of his
family., —He may even take
what is required for the wants
of children born to him after
the grant of the right of use.
—ff. L. 12, L. 19, Do u. ethab.
2 Boi. 788 ; 2 Marc. 537 ; Proud.
2768; 2 Mal, 83; C. N. 630.
[T.481.]
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494. Ho who has o right of
use can neither assign norlease
it to another.—f. L. 2, L. 8, L.
11, Do u. et hab.; 2 Boi. 791;
2 Marc. 538 ; Merl. Habit.s. 1,§
2,p.196; C.N. 631, [I. 481.]

4:95. He who has a right of
habitation in a house may live
therein with his family, even
if he were not married when
such right was granted to him.
—ff. L. 2,L. 3, L. 4, L. 5, L. 6,
L. 7, L. 8, De u. et hab. ; Poth.
Habit. n. 18; Lam. Arr. t. 35, a.
13, p. 233 ; C.N. 632. [I.481.]

96. A right of habitation'

is confined to what is necessary
for the hahitation of the person
to whom it is granted and his
family.—ff. 1. ¢.; Poth. Habit.
n. 33 ; Merl. Habit. s. 1, § 3, n.
6; C.N. 633. [I.481.]
4.97, A right of habitation

ked

can neither be assigned nor

leased.—ff. L. 8, De u. ethab. ;

Inst. Do u. et hab. § 5; Poth.

Habitation, n. 18; Merl. Habit-

ation, 196; Proud.2345; C.N.
34, [I.481.]

498, If he who has the use
take all the fruits of the land,
or ifhe oceupy the whole of the
house, he is subject to tho
costs of cultivation, to the lesser
repairs, and to the payment of
all contributions, like the usn-
fructuary.—If he only take a
portion of the fruits, or if he
only oceupy 2 part of the house,
he contributes in the propor-
tion of his enjoyment.—ff. L.
18, Deu. et hab.; Ser.Inst. 109;
Poth. Habit. n. 21, 22, 33; Merl.
Habit. p. 200,s. 1, § 2; Proud.
Usuf. n. 2762, 2786, 2793, 2823;
5P. Fr. 340; C. N.635. [T.483.]

TITLE FOURTH.
OF REAL SERVITUDES.

GENERAL PROVISIONS.

499, A real servitude is a
charge imposed on ome roal
estate for the benefit of another
belonging to » different proprie-
tor.—f. L. 15, § 1, De sorv.;
Ib. t. t. 8; Inst. L. 2, t. 3;
Poth. C. 0. t. 13, n. 2-4; Merl.
Serv. § 1; 2 Mal. 85, 6; 7 Lo.
E. C. 348, 9 --; 2 Mare. 557,
n. 558; C. N. 637. [I.483.]

500, It arises either from
the natural position of the pro-

erty, or from the law, or it is
established by the act of man.
—ff. L. 2, De aq. ot aq.; 1 Pr.

do la Jan. 353; Lal. Servitudo,
14; 2 Lau. C. P. 165; 2 Mal.
86; Rog. on a. 639; C. N.
639. [I.483.]

CHAPTER FIRST.

OF SERVITUDES WHICH ARISE
FROM THE SITCATION OF PRO-
PERTY.

501. Landson a lower level
are subject towards those on a
higher ‘level to receive such
waters as flow from the latter
naturally and without the
agency of man.—The proprie-
tor of the lowor land cunnot
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raise any dam to prevent this
flow. The proprietor of the
higher land can do nothing to
aggravate the servitude of the
lower land.—f. L. 1, § 13,23 ;
L. 2,81, De aq. et aq.; Lam.
Arr. t. 20, a. 7; Poth. Société,
235-6-7-9; Merl. Eaux plu-
viales, n. 2,3; 2 Mare. 559,
560 ; 3 Toul. 356 -- ; Lal. Ser-
vitudes, 19; Car. Pand. l. 4, c.
22, t. 1; 2 Bous. 126; C. N.
640. [I. 483.]

502, He who has a spring
on his land may use it and
dispose of it as he pleases.
—Cod. L. 6, De serv. ot aq.;
ff. L. 1, § 12; L. 21, L. 26, De
aq. et ag.; Lam. Arr. t. 20, a.
6; Dun. Pres. p. 88, 89; 2
Iien. 1. 4, q. 75; 2 Fav. de
Langlade, 221 --; 2 Mal. 88;
5 P. Fr, 368; 7 Lo. 368,9 --;
C. N. 641. ([I.483.]

503, He whose land bor-
ders on a running stream, not
forming part of the public do-
main, may make use of it as it
passes, for the utility of his
land, but in such manner as
not to prevent the exercise of
the same right by those to
whom it belongs; saving the
provisions contained in chap-
ter 51 of the Consolidated Sta-
tutes for Lower Canada, or
other special enactments.—He
whose land is erossed by such
stream may use it within the
whole space of its course
through the property, but sub-
ject to the obligation of allow-
ing it to take its usnal course
when it leaves his land.—f. L.
26, De dammno inf.; 5 N. D,
Cours d'eau, 651, n. 3; Dun.
Pres. 88; 2 Hen. 1. 4, q. 189
0. 1669, t, 27, a. 44 ; Guy,
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Cours d’ecan, 135,6; 2 Bas.
Servitudes, 48%; Merl. Cours
d’can, n. 3; 1 Pem. n. 661; 2
Bous, 130 --; 2 Mare. 569; 2
Mal. 91; C. N. 644. [I. 483.]

504, Every proprietor may
oblige his neighhbour to settle
the boundaries between their
contiguous lands.—The costs
of so doing are ccoamon ; those
of the suit, in case of contesta-
tion, are in the discretion of the
court.—Cod. L. 5, com. div.;
Poth. Soe. 231-3; 1 Four. V.
240; 3 N. D. Bornage, 654, 5;
2 Bous. 134 --; 2 Mal. 93; 5
P. Fr. 379; 3 Toul. n. 1803 1
Par. Servitudes, n. 129 ; 3 Ency.
250; Mil. Bornage, 562; Sol.
Servitudes, 87, n. 78; C. N,
646, [I.485.]

505. Every proprietor may
oblige his neighbour to make
in equal portions or at common
expense, between their respec-
tive lands, a fence or other
sufficient kind of separation
according to the custom, the
regulations and the situation
of the locality.—2 Ed. & 0.272,
4445 13 &£14 V. c. 40, 5. 2-9;
C. 8. L. C.e. 26, s. 32, 33; C.
P. a. 209-213 ; 5 P. Fr. 394 --;
2 Mal. 93,4; Poth. C. 0.t. 5; 3
Guy. Cloture, p. 596 --; 4 N.
D. Clos, 571 --; C. N. 647, 648.
[I. 485.)

CHAPTER SECOND.

OF SERVITUDES ESTABLISHED BY
" LAW.

B06. Servitudes established
by law have for their object
public utility or that of in-
dividuals.—C. N. 649. [I.
485.]

507, Those established for
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public utility have for their
object the foot-road or tow-
path along the banks of navi-
gable or floatable rivers, the
construction or repair of roads
or other public works.—What-
ever concerns this kind of servi-
tude is determined by particu-
lar laws or regulations.—C. N.
650. [T. 485.]

508, Tho law subjects pro-
prietors to different obligativns
with regard to one another in-

" dependently of any stipulation.
C. N. 651, [I. 485.]

509, Some of these obliga-
tions are governed by laws
concerning municipalities and
roads.—The others relate to
division walls and ditches, to
cases where a counter-wall is
necessary, to views upon the
property of a neighbour, to the
eaves of roofs, and to rights of
way . O. N. 652. [I. 485.]

SECTION I.

Of division walls and ditches,
and of clearance.

510. Both in town and
country, walls serving for sepa-
ration between buildings up to
the required heights, or be-
tween yards and gardens, and
also between enclosed fields,
are presumed to be common, if
there be no title, mark or other
legal proof to the contrary.—
C. P. 211; Lam. Arr. t. 20, a.
30; Poth. Ob. 844, Soc. 201-6,
C. 0.t 13, a. 234; Merl. Mi-
toyenneté, § 1, n. 2-5; 2 Mal.
95, 6; 1 Dem. 361; 5 P. Fr.
404-527; 7 Lo.410 --; 2 Mare.
575; C. N.653. [I.485.]

511. It is a mark that a
wall is not common when ijts
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summit is straight and plumb
with the facing -on one side,
and on the other exhibits an
inelined plane ; and also when
one side only has a coping, or
mouldings, or corbels of stonc,
placed there in building the
wall.—In such cases the wall
is deemed to belong exclusively
to the proprietor on whose side
are the eaves or the corbels and
mouldings.—C. P. 214; Desg.
390; 1Lep.43, 4; Lam. t. 20,
a. 31; Poth. Soc. n. 205, C. 0.
t. 13, a. 241; 5 P. Fr. 409; 2
Mal. 96, 7; 1 Dem. 361; 2
Mare. 577; C. N. 654. (L.
487.]

512. The repairing and re-
building of a common wall aro
chargeable to all those who
have any right in it, in pro-
portion to the right of each,—
C. P. 205; Poth. Soe. 219;
220-2; Desg. 278 -- ; 3 Toul.
131-133 ; Merl. Mitoyenneté, §
2,n.1; 5P, Fr. 409 --; C. N.
655. [1. 487.]

513. Nevertheless every co-
proprietor of a common wall
may avoid contributing to
its repair and rebuilding by
abandoning his share in tho
wall and renouneing his right
of making use of it.—C. P.
210; Desg. 377; Poth. Soe. n.
221; 2 Mare. 378, 9; 2 Mal.
97; 5 P. Fr. 416; C. N. 656.
[T. 487.]

514, Every coproprietor
may build against & common
wall and place therein joists or
beams, to within [four inches]
of the whole thickness of tho
wall, without prejudice to tho
right which the ncighbour has
to force him to reduce the beam
to the half thickness of the wall,
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in case he should himself desire
to put beams in the same place,
or to build a chimney against
jt.—ff. L. 52, § 13, Pro soc.; L.
12, Com. div.; C. P. 198, 207,
208; C. 0. 232; Poth. Soc.
207-9; Desg. 205 --; Lam. t.
20, a. 36, 7; 5P. Fr. 416; 2
Mal. 98; 1 Lep. 58; 7 Lo. 421;
C. N. 657. [I.487.]

515. Every coproprietor
may raise the common wall
at will, but at his own cost,
upon paying an indemnity for
the additional weight imposed,
and bearing for the future the
expense of keeping it in re-
pair above the height which is
common.—The indemnity thus
payable is the sixth of the
value of the superstructure.—
On these conditions such super-
structure hecomes the exclu-
sive property of him who built
it; but it remains, as to tho
right of view, subject to the
rules applicable to common
walls.—C. P. 195, 197; 2 Lau.
172 ; Desg. 168, 194; Lam. t.
20, a. 29; Poth. Soc. 200, 212,
213, 222; 2 Mal. 98, 9; 5 P.
Pr. 418; 2 Marc. 579, 580; C.
N. 658. [I.487.]

516. If the common wall be
not in a condition to support
the superstructure, he ~who
wishes to raise it must have
it rebuilt at his own cost, and
the excess of thickness must
be taken on his own side.—C.
P.195; Desg. 174 ; 2 Lau. 173;
Poth. Soc. n.212, 215,250,252
2 Mare. 580; 5 P. Fr. 419; C.
N. 659. [X.487.]

517. The neighbour whohas
not contributed to the super-
structure may acquire the
Joint-ownership of it, by pay-
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ing half of the cost thereof,
and the value of one half of
the ground used for the excess
of thickness, if there he any.
—(C. P.195; C. 0. 287; Poth,
Soc. 217, 252; 5 P. Fr. 419;
2 Mal. 99; 2 Mare. 580; C. N.
660. [I. 487.]

518, Every owner of pro-
perty adjoining a wall, has
the privilege of making it
common in whole or in part,
by paying to the proprietor of
the wall half the value of the
part he wishes to render com-
mon, and half the value of the
ground on which such wall is
built.—C. P. 194 ; Poth. Soc.
247, 248, 250, 251, 254; C. O.
t. 13, a. 235, 237; Merl. Vue, §
3, n. 8; 5P. Fr.420,1; 2 Marc.
581; C.N. 661, [I.489.]

519. One neighbour can-
not make any recess in the
body of a common wall, nor
can he apply or rest any work
there, without the consent of
the other, or on his refusal,
without having caused to be
settled by experts the neces-
sary means to prevent the new
work from being injurious to
the rights of the other.—C.P.
199, 203; C. 0. 231; Poth.
Soe. n. 218; Desg. 218; 5 P.
Fr. 422 --; 2 Mal. 99-101;
C. N. 662. [I.489.]

520. Every person may
oblige his neighbour, in incor-
porated eities and towns, to
contribute to the building and
repair of the fence-wall sepa-
rating theirhouses, yards and
gardens situated in the said

cities and towns, to a height of
ten feet from the ground or the
level of the street, including
| tho coping, and to a thickness
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of eighteen inches, each of the
reighbours being obliged to
furnish nine inches of ground ;
saving that he for whom such
thickness is not sufficient may
add to it at his own cost and
on his own land.—C. P. 209;
C. 0. 236; f. L. 35, L. 36, L.
37, L. 39, De dam. inf. 5
Poth. Soc. 192, 223, 234, C. 0. 1.
13, a. 236; Desg. 209, 236 ; 5
P.Fr. 432; 2 Mal. 101,2; Per.
E.P. Q.73; Id. E. C. 8. 33;
C. N.663. [I.480.]

521. [When the different
stories of a house belong to dif-
ferent proprietors, if their titles
do not regulate the mode of
repairing and rebuilding, it
must be done as follows :—All
the proprietors contribute to
the main walls and the roof,
each in proportion to the value
of the story which belongs to
him ;—The proprietor of each
story makes the floor under
him;—The proprietor of the
first story makes the stairs
which lead to it; tho proprie-
tor cf the second story makes the
stairs which lead from the first
tohis, and so on.—C. 0. 257 ;
Lam. t. 20,a. 32 ;2 Bous. 146; 7
Lo. 442, 443 ; 2 P. Fr. 436 ; C.
N.664. [I.489.]

522, When a common wall
or a house is rehuilt, tho active
and passive servitudes continue
with regard to the new wall or
to the new house, provided
they are not rendered more
onerous, and provided the re-
building be done before pre-
scription is acquired.—5 P. Fr.
440 7 Lo. 444; C. N. 665.

[1. 489.]
523, All ditches between
neighbouring properties are
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presumed to be common if
there be no title nor mark to the
contrary.—Poth. Soc. 224; 3
Toul. 154; 7 Lo. 445; 1 Mal.
104; 2 Marc. 585; C. N. 666,
[I.489.]

524, When the embank-
ment or the earth thrown out
of a diteh is only on one side of
it, it is & mark that the ditch
is not common.-—Poth. Soe.
224; 2 Bous. 149; 5 P. Fr.
442; C. N. 667. [1.489.]

525, A ditch is presumed
to belong exclusively to him
on whose side the earth is
thrown out.—Poth. Soc. 224;
3 Toul. 154; C. N. 668. [I.
491.7

526, A common ditch must
be kept at common expense.—
Poth. Soe. 226 ; Desg. 399 --;
5 P. Fr. 442 --; 7 Lo. 447; 2
Mal. 104; 2 Mare. 585; C. N.
669. [I. 491.]

527. Every hedge which
separates land is reputed to
be common, unless only one of
the lands is inclosed, or thers
is a sufficient title or possess-
ion to the contrary.—2 Coq. q.
298 ; 2 Marc. 585 --; DPoth.
Soc. n. 225, 6; Lam. t. 20, a.
40; Desg. 384; Merl. Haie, n.
3; 3 Toul. 154-6; 7 Lo. 445; 1
Lep. 219; C. N.670. [I.491.]

528. No neighbour can
plant trees or shrubs or allow
any to grow nearer to the line
of separation than the distance
prescribed by special regula-
tions, or by established and
recognized usage; and in do-
fault of such regulations and
usage, such distance must be
determined according to the
nature of the trees and their
situation, so as not to injuro
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the ncighbour.—f. L. 13, Fin.
reg. ; Desg.386,n. (1); 1Guy.
Arbres, 561; Lam. t. 20, a. 41;
Poth. Soc. n. 242, C. 0. t. 13,
2.259; 1 Four. 134-7-8-9,141;
N. D. Arbres, 247, 8; 1 Lep.
224, 5; 2 Bous. 150; 5 P. Fr.
449 --; 7 Lo. 440 --; Perrin,
n. 771 --; Eney. Arbres, 3; 2
Mal. 104, 5; 2 Mare. 590; C.
N. 671, [I.491.]

529, Either neighhour may
require that any trees and
hedges which contravene the
preceding articlo be uprooted.
—_He over whose property the
branches of his mneighbour’s
trees cxtend, although the trees
are growing at the prescrib-
ed distance, may compel his
neighbour to eut such branches.
—1If the roots extend upon his
property, ho has a right to cut
them himself.—ff. L. 1, § 1, 6,
7, de arb. cwd.; Coq. ¢. 274;
Bas. on a. 608, C. Nor.; Four.
134 --; Poth. Soc. n.243; 5P.
Fr. 453 --; Merl. Arbre, n. 6;
Mal. 106; C.N.672. [I.491.]

530. Trees growing in a
common hedgs are common as
the hedge itself, and either of
the neighbours has a right to
have them felled.—ff. L. 13,
Fin. reg.; L. 2, de arh. ced.;
Desg. 386; 1 Four. 149-154;
Poth. Soc. n. 226; 1 Lep. 228
231, 2; 3 Toul. 157; C. N
673, [I.491.] -

531. Every proprietor or
occupier of land in ‘a state of
cultivation, contiguous to un-
cleared land, may compel the
proprietor or occupier of the
latter to fell all trees along the
line of separation which are of
anature to injure the cultivated
land, and this on the whole

»
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length, and on the breadth, in
the manner, and at the time
determined by law, by regula-
tions having force of law, or
hy established and recognized
usage.—Trees, however, which
may be preserved on or near
the line, with or without cur-
tailing the branches or roots,
aceording to the three last pre-
ceding articles, are excepted.
—Fruit trees and maple trees,
which may be preserved in all
cages near or along the line,
but are subject to the same
curtailing, are also excepted.
—The fine for any contraven-
tion does not free one from the
necessity of giving the clear-
ance ordered by a competent
tribunal, nor from the damages
actually incurred since the
party was put in default.—C.
S. L. C.e. 26,5.17. [L. 491.]

SECTION II.

Of the distance and the inter-
mediate works required for
certain structures.

532. The following provi-
sions are established for incor-
porated cities and towns :

1. He who wishes to have a
well near the common wall or
that belonging to his meigh-
bour, must make a counter-
wall of masonry one foot thick;

2. He who wishes to have a
privy near such walls must
make a counter-wall of the
same kind [fifteen inches]
thick ;—If, however, there bca
well opposite, on the neigh-
houring property, the thickness
must be [twenty-onec-inches ;]

3. [When the well or privy
is at the distance from the wall
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determined by tunicipal regu-
Iations and by established and
recognized usage, such counter-
wall is no longer required. If
thero bo no such regulations or
usage the distance is three
feet;]

4. Mo who wishes to have a
chimney, or a hearth, or a
stable, or a store for salt or
other corrosive substances,near
o common wall or wall belong-
ing to his neighbour, or to raise
the ground or heap earth
against it, is obliged to make a
counter-wall or other work, the
sufficiency of which is [deter-
mined by municipal regula-
tions, by established and re-
cognized usage, and, in default
of any such, by the courts in
each case ;]

He who wishes to have
an oven, forge or furnace, must
leave & vacant space of six
inches between his own wall
and the common wall or that
of bis neighbour.—C. P, 118,
119, 120, 121, 122, 188, 189, 190,
191, 192; C. N.674. [I. 493.]

SECTION IIL

Of wiew on the property of a
neighbour.

533, One neighbour can-
not, without the consent of the
other, make in a common wall
any window or opening of any
kind whatever, not even those
with fixed glass.—f. L. 10, De
serv. prad. urb.; L. 28, Com.
div.; Cod. L. 8, De scrv. et
aq.; C. P. 199; Poth. Soc. n.
217, 240; Lam. t. 20, a. 22;
Desg. p. 218-224; C. 0. 231;
Merl. Vue, § 3, . 9; 2 P. Fr.
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467,8; 7 Lo. 455; C. N. 675.
[T.495.]

6534. The proprictor of a
wall which is not common ad-
joining the land of another,
may make in such wall lights
or windows with iron gratings
and fixed glass, that is to say,
such windows must be provided
with an iron trellis the hars of
which are not more than four
inches apart, and 2 window-sash
fastened with plaster or other-
wise in such a way that it must
remain closed.—ff. L. 2, De
serv. prad. urb; L. 26, De
dam. inf.; C. P. 200, 201; C.
0. 229; Lam. t. 20, a. 23;
Merl. Vue, § 3, n. 9; Desg.
225, 247; 2 Lau. 175; 2 Mal.
109 --; 5 P. Fr. 470 --; C. N.
676. [X. 495.]

535. Such windows or lights
cannot he placed lower than
nine feet ahove the floor or
ground of the reom it is in-
tended to light, if it be on tho
ground floor; nor lower than
seven feet from the floor, if in
the upper stories.—C. P, 200 ;
2 Lau. 175; Desg. 225-242; 7
Lo. 464; C. N. 677. [I. 495.]

536, Ono neighbour cannot
have direct views or prospect-
windows, nor gallerics, balco-
nies or other like projections
overlooking tho fenced or un-
fenced land of the other; they
must be at a distance of six
feet from such land.—C. P.
202; Poth. C. 0.t. 13, n. 2, a.
231; Desg. 247-259; 2 Lau.
176 ; Lam. t. 20, a. 27; 2 Mal.
110-1; 7 Lo. 467; C. N. 678.

[T. 495.] )
537. Nor can he have ride
openings or oblique views

overlooking such land, unless
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they are at a distance of two
feot.—C. P. 202; Desg.247--;
C. N. 679. [I.495.]

538. The distances men-
tioned in the two preceding
articles are reckoned from the
cxterior facing of tho wal
where the opening is made, and
if there be a balcony or other
like projection, from the ex-
terior line thereof, — Desg.
247 --; Merl. Vue, § 1, n. 7; 2
Bous. 157 ; 5 P. Fr. 174; C. N.
680. [I.495.]

SECTION IV.
Of the eaves of roofs.

539. Roofs must be con-
strueted in such a manner that
the rain and snow from off
them may fall upon the land of
the proprietor, withouthis hav-
ing a right to make it fall upon
the land of his neighbour.—
Poth. Soc. n.240; Desg. 49 --;
Lawm. t. 20, a. 6; Poc. Des
Servit. 1. 2, t. 4, a. 26; 2 Toul.
2115 7 Lo. 473; 5 P. Fr. 475;
2 Mal. 111; C. N. 681 [I.
497.]

SECTION V.
Of the right of way.

54:0. A proprietor whose
land -is enclosed on all sides
by that of others, and who has
no communication with the
public road, may claim a way
upon that of his neighours for
the use of his property, subject
to an indemnity proportionate
to the damage he may cause.
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—Poth. Vente, n. 514, 515, Soc.
246, Dou. 210 ; Lam. t. 20, a.
21; 2 Mal. 112; 5P. Fr. 478;
C. N. 682. [I.497.]

54.1, The way must gene-
rally be had on the side where
the crossing is shortest from
the land so enclosed to the
public road.—Poth. Vente, 514,
515; Lam. t. 20, a. 21 ; 2 Mal.
113; C.N. 683. [I.497.]

542, It should however be,
established over the part where
it will be least injurious to him
upon whose land it is granted.
—Dom. Servitudes, t. 12, s. 3,
n. 2, p. 334; 2Mal. 114; 7 Lo.
476-500; C. N. 684. [I.497.]

543, If the land become so
enclosed in consequence of a
sale, of a partition, or of a
will, it is the vendor, the co=
partioner, or the heir, and not
the proprietor of the land
which offers the shortest ¢ross=
ing, who is bound to furnish
the way, which is in such case
due, without indemnity.—fF. L,
22, De cond. indeb; 1.1, §2,
3, 8i usuf. pet.; Grav. L. let.
S. 1. 8, t. 4; Coq. q. 74, p.
214 --; Lap. let. §, n. 39; 2
Four. Voisinage, 404 --; 2
Mal. 130 ; 5 P. Fr. 478; 1 Par.
Servitudes, 495-8; C. S. 619 ;"
C. L. 697, 698. [I. 497.]

544, Ifthe way thus grant-
ed cease to be necessary, it
may be suppressed, and in such
cage the indemnity paid is re-
stored, or the annuity agreed
upon ceases for the futare.—1
Par. Servitudes, 502, 3; C. 8.
620; C. C. V. 475, [I.497]
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CHAPTER THIRD

OF SERVITUDES ESTABLISHED BY
THE ACT OF MAN,

SECTION 1.

Of the different Linds of servi-
tudes which may be estab-
lished on property.

545, Every proprietor hav-
ing the use of his rights, and
being compeient to dispose of
hisimmoveables, may establish
over or in favor of such im-
moveables, such servitudes as
he may think proper, provided
they aro in no way contrary to
public order.—The use and the
extent of these servitudeés are
determined according to the
title which constitutes them, or
according to the following
rules if the title be silent.—ff.
L. 1, L. 6, L. 16, Com. praed. ;
L. 5 Deserv., L. 19 De usuf. et
quem.; Poth. C. 0.t. 13, n. 5,
6,9,10; 3 Toul. 62, 241-246,
426, 446; 5 P. Fr. 484 -; 1
Dom. Servitudes, s. 1, n. 3, 14;
2 Mal. 131-3; 7 Lo. 507 -—-; 2
Bous. 162--; C. N. 686. [I.
497.3

546G, Real servitudes are
established either for the use
of buildings or for that of
lands.—Those of the former
kind are called urban, whether
the buildings to which they are
ducaresituatedintownorintho
country.-—Those of the second
kind arc called rural without
regard to their situation.—
Servitudes take their name
from tho property to which
they aro due, independently of
the one which owes thom.—ff.
L. 1, L. 2, Do serv. praed.
rust.; L. 198, De verb. sig.;
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Poth. C. 0.t.13,n.2 --; 2 P,
Poul. 294; 2 Mal. 116 --; 7
Lo. 515 --; 3 Toul. 341; 2
Bous. 164; 5 P. Fr. 345 --,
485, 486 ; C. N. 687. [I. 499.]

547. Scrvitudes arc either
continuous or discontinuous.—
Continuous servitudes are those
the exercise of which may be
continued without the actual
intervention of man; such are
water conduits, drains, rights
of view and others similar.—
Discontinnous servitudes are
those which require the actual
intervention of man for their
exercisc; such are the rights
of way, of drawing water, of
pasture and others similar.—ff.
L. 14, Do serv,, L. 1 De aq-
quotid. et aest.; 3 Toul. 413,
443; 2 Mare. 614 ; 5 P. Fr.
486, 7; 2 Bous. 165; 1 Dem.
377; 2 Mal. 120; 7 Lo. 515;
C. N. 688. [I.499.]

548, Servitudes are appa-
rent or unapparent.—Apparent
servitudes are those which are
manifest by external signs,
such as a door, a window, an
aqueduct, a sewer or drain,
and tho like. — Unapparent
servitudes are those which
have no external sign, as for
instance, the prohibition to
build on a land or to build
above acertain fixed height.—
ff. L. 20, Do serv. praed. urb.;
3 Toul. 443; 1 Dem. 327; 7
Lo. 512, 513; 5 P. Fr. 487; 7
Mal. 115-121; 2 Mare. 614;C.

N. 689, ([I.499.]
SECTION II.
How servitudes are cslub-
lished.

54:9. No servitude can be
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established without a title ;
possession even immemorial is
jnsufficient for that purpose.—
C.P.186; C. 0. t. 13, a.225;
Poth. C.0.t. 13, n. 19, Pres.
n. 164, 286, 287; 2 Mal
122 ; C. N.690,691. [I.499.]

550. The want of a title
creating the servitude can only
be supplied by an act of recog-
nition = proceeding from the
proprietor of the land subject
thereto.—3 Toul. 446, 7; 2
Bous. 170; 2 Mal. 127; 5 P.
Fr. 491, 2; C. N.695. [I.499.]

551, As regards servitudes
the destination made by the
proprietor is equivalent to a
title, but only when it is in
writing, and the uature, the
extent and the situation of the
servitude are specified.—ff. L. 7
Com. praed; C. P. 215, 216;
Ser. Inst. 145; Bour. Servi-
tudes, 8. 3; Poth. C. 0. t. 13,
a. 228 & =.; Lal. Servitudes,
170; 3 Toul. 449, 451, 466,
476; C. N. 692, 693. [1,499.]

552, He who establishes a
servitude is presumed to grant
all that is necessary for its
exercise.—Thus the right of
drawing water from the well
of another carries with it the
right of way.—ff. L. 11, Com.
praed; L. 10, De reg. jur.; 2
Mal. 127; 5P. Fr. 494; C. N.
696. [I. 501.]

SECTION III.

Of the rights of the proprie-
tor of the land towhich
the servitude is due.

558. Heto whom a servitude
ig due has the right of making
-all the works necessary for its
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exercise and its preservation,—
ff. L. 20, § 1, De serv. praed.
urb.; L. 10, De ger. L. 1§,
De serv. praed. rust.; L. 11,
com. praed.; Dom. L 1, t. 12,
s.1,n 7,8.4mn.1,285mn.3;
Lal. 60, 74, 300; 3 Toul. 240,
241, 500; 7 Lo. 535; 5 P. Fr.
499; 2 Mal. 128; C. N. 697.
[1.501.]

554, These works are made
at his cost and not at that of
the proprietor of the servient
land, unless the title constitut-
ing the servitude establishes the
contrary.~—ff. L. 15, De gerv.;
1.6, § 2, Si serv. vind.; Dom.
1 c.; 1 Mal. 128; 5 P. Tr.
499 --; C.N.698. [I. 501.]

555. Even inthe case where
the proprietor of the servient
land, is charged by the title
with making the necéssary
works, for the exercise and
for the preservation of the
servitude, he may always free
himself from the charge by
abandoning the servient im-
moveable, to the proprietor of
the land to which the servitude
is due.—ff. L. 23, § 2, De serv.
praed. rust. ; L. 12, com. praed;
Cod. L. 8, De serv. et aq.; 1
Dom. Servitudes, .s. 4, n. 6;
Fay. Déguerpissement, Servi-
tudes; 3 Toul. 150, 217, 220,
224, 226, 501, 510, 511; 2 Mal.
1295 7 Lo. 537 --; C. N. 699,
[T. 501.]

556. If the land in favor
of which a servitude has been
established come to be divided,
the servitude remains due for
each portion, without however
the condition of the servient
land being rendered worse.—
Thus in the case of a right of
way, all the coproprietors have
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2 right to exercise it, but they
are obliged to do so over the
same portion of ground.—ff. L.
17, De serv.; L. 23, De serv.
praed. rust; Dom. Des serv. s.
4,n. 7; 3 Toul. 494, 5; 2 Bous.
172; 7 Lo. 538,9; 2 Mal. 130;
5 P. Fr. 502; C. N. 700. [I.
501.

557, The proprietor of the
servient land can do nothing
which tends to diminish the
use of the servitude or to
render its exercise more in-
convenient.—Thus he cannot
change the condition of the
premises, nor transfer the ex-
ercise of the right to a place
different from that on which it
was originally assigned.—How-
ever if by keeping to the place
originally assigned, tho servi-
tude should become more one-
rous to the proprietor of the
servient land, or if such pro-
prictor be prevented therecby
trom making advantageous im-
provements, he may offer to the
proprictor of the land to which
it is due another place as con-
venient for the exercise of his
rights, and the latter cannot
refuse it.—ff. L. 9, Si serv.
vind.; L.20, § 3, L. 31, De
serv. pracd. urb.; Cod. L. 5, §
9, De serv.; Poth. C. 0.t. 13,
n. 7, Soe. n.212; 5P.Fr. 503;
2 Mal, 131 ; 2Bous. 173; C. N.
701. [I. 501.]

558, On his part, he who
has o right of servitude can
only make use of it according
to his title, without being able
to make, cither in the land
which owes the servitude, or
in that to which it is due, any

chango which aggravates the' 705.

condition of the former.—ff. L.,
8

|
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20, § 5, De sorv. praed. urh.;
L. 24, L. 29, De serv. praed.
t. 5 L. 1, § 15, 16, De aq.
cotid. et aest.; Dom. 1. 1, t.
12, 5. 1, n. 8; Poth. Soe. n.
236-7-9; 3 Toul. 490-2; 2
Mal. 132; 2 Bous. 175; 2
Mare. 630; C. N. 702. [L.
503.]

SECTION IV,
Of the cxtinction of servi-
tudes.

569. A servitude ceases
when the things subject thoro-
to are in such a condition that
it can no longer he excreised.
—Poth. C. 0. t. 13, n. 13;
Dom. L1, t. 12,5 6; 2 Mure.
630; 5 P. Fr. 507; C. N. 703,
[I. 503.]

560. Itrevives if tho things
be restored in such a manncr
that it may be used again,
even after the time of pres-
cription.—ff. L. 34, L. 35, De
serv. praed. rust. ; L. 14, Quem.

serv.; L. 19, Si serv. vind.;
Dom. L. 1, t. 12, 5. 6,n. 1; 8
Proud. Usufruit, n. 3648;
3 Toul. 522, 527, 531-3; 2

Bous.174; 5 P. Fr. 507--; 2
Mal. 133-4; C. N. 7ud. [L.
503.]

561. Every servitude is ox-
tinguished, when the land to
whioh it is due and that which
owes it are united in the same
person by right of ownership.
—ff. L. 10, Com. praed.; L.
30, De serv. praed. urb.; Doma.
1.1,t.12,5.6; Poth. C. 0.t. 13,
n. 14, 16; C. 0. 2. 226; 3 Teul.
503; 2 Mal. 154; 7 Lo. 547; 5
P. Fr. 509 ; 2 Bous. 175; C. N.
[I. 503.]

562, Scrvitudes aro extin-
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guished by non-user during
thirty years, between persons
of full age and not privileged.
—C.P.186; Dom.1. 1, t. 12, 5.
6, n. 5-8; Poth. C. 0. t. 13, n.
17, 18 ; C. 0. a. 226 ; Dom.
Serv. 5.1, n. 13; Ser. Inst. 147;
2 Coch. 236,7; 3 Toul. 524;
Merl. Servitudes, § 33, n. 11;
C. N. 706. [I.503.]

5638, The thirty years com-
mence to run for discontinuous
servitudes from the day on
which they cease to be used,
and for continuous servitudes
from the day on which any act
is dono preventing their exer-
cise.—Dun. 295; Dom. Serv.
5. 6, n. 5,8; Ser.144; Lam. t.
20, 2. 10; Poth. C. O. ¢, 13, n.
18-20; 2 Bous. 177; 5 Mal.
135; 3 Toul. 527; C. N. 707;
C. L. 786. [I.503.]

.564. The manner of exer-
cising a servitude may be pre-
scribed like the servitude it-
self and in the same way.—ff.
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L. 10, L. 14, L. 17, Quemn. serv.
amit.; 2 Mal. 137; 5 P. Fr.
514; 3 Toul. 486; C. N. 708;
C. L. 792. [I. 503.]

565. If theland in favor of
which the servitude is estab-
lished belong to several persons
by undivided shares, the enjoy-
ment by one hinders the pre-
seription with regard to the
others.—ff. L. 5, L. 10, L. 16,
Quem. serv. amit.; Dom. ser-
vitudes, s. 1, n. 19, 20; 5 P.
Fr. 514; 2 Mal. 138-9; C. N.
709. [I.503.]

566. If among the copro-
prictors there be ome against
whom prescription cannot run,
such as a minor, he preserves
the right for all the others.—
ff. L. 10, Quem. serv. amit.;
Poth. C. 0. a. 226, n. 2; Dom.
Servitudes, s. 1, n. 21; Ser.
145,6 ; 2 Bous. 178; 5 P. Fr.
515,65 2 Mal. 138; C. N. 710.
[1. 505.]

FIFTH.

OF EMPHYTEUSIS.

SECTION I.
General provisions.

567. Emphyteusis or em-
phytel}tic lease is a contract
by which the proprietor of an
immoveable conveys it for a
Fime to another, the lessee sub-
jeeting himself to make im-
provements, to pay the lessor
an annual rent, and to such

other charges as may be agreed
upon.—Cod. L. 1, L. 2, L. 3,
De ju.emph.; Dom. L. 1, t. 4,
s. 10, n. 1; 6 Guy. Emphy-
théose, 680; A. D. Emphy-
théose, 296, n. 1; 7 N. D. Em-
phythéose, 338; 2 Arg. 300 ; 1
Fer. D. 784; Dun. 338; 2
Proud. D. P. n. 709 ; 1
Proud. Usufruit, n. 97, p- 98;
Poth. B. R., 15, 5, 57. [L. 505.]
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668, The duration of em-
phyteusis cannot exceed ninety-
nine years and must be for
more thaa nine.—C. 8. L. C. c.
50, s. 1-3; 2 A.D. Emphy-
théose, 296; 7 N. D. e. v. n. 6,

- 538; 13 Id. 280; 1 Fer. D.
783; 1 Dom. 221; 1 Bour. p.
(1) ; 2 Ency. 221; Poth. B. R.
45. [L. 505.]

569. Emphyteusis earries
with it alienation; so long as
it lasts, the lessee enjoys all
the rights attached to the
quality of a proprietor. He
alone can constitute it who has
the free disposal of his pro-
perty.—Dom. L. 1, t. 4, s. 10, n.
5; 6 Guy. Emphytéose, 682;
2A.D.o.v.n. 2, p.296; 7TN.
D.e v. §2,n 6 p. 539; 13
Id. 280; 1 Fer. D. 784 ; 3 Delv.
185; Poth. 111. [I. 505.]

570. The lessce who is in
the exercise of his rights, may
alienate, transfer and hypothe-
cate the immoveable so loased,
without prejudice to the rights
of the lessor; if hoe be not in
the exercise of his rights, he
can only do so with judicial
authorization and formalities.
—Dom. 1. ¢. n. 6; Laec. 262; 2
Arg. 304; 6 Guy. 681,2; 1 Fer.
D. 784; 7 N. D. 539, 543; 1
Dur. n. 76, 77, 78, 80 ; 2 Ency.
681,2; Fwl. H. Rentes fon-
cidres, 24.—[I. 505.]

571. Immoveables held
under emphyteusis may be
seized as recal proparty, under
exccution against the lessee
by his ecreditors, who may
bring them to sale with the
formalities of a sheriff’s sale.
—6 Guy. 682; 1 Yer. D. 785;
2 A.D.297; T N.D. 542, [L
505; III.377.1
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572, The lessee is entitied
to hring a possessory action
against all those who disturb
him in his enjoyment and even
against the lessor.—2 Proud.
D. P. 325; 2 Ency. 456 ; Poth.
n. 3. [IL 507.]

SECTION II

Of the rights and obligations
of the lessor and of the
lessce.

573. The lessor is obliged
to guarantee the lessee, and to
secure him in the enjoyment
of the immoveable Ileased,
during the whole time legal-
ly agreed upon.—He is also
obliged to rcsume such im-
moveable and to discharge
the lessee from the rent or
dues stipulated, in the case of
the latter wishing to leave it,
unless there is an agreement to
the contrary.—Dom. l.e. n. 7;
6 Guy. 682, 3; 2 Fer. D. 7806,

2 Arg. 300 --; 7N, D. 542;
2 Ency. 455; Poth. 32, 121,
123 --. (I.507.]

574, On his part the lessee
is bound to pay anmnually the
emphyteutic rent ; if he allow
three years to pass without
doing s0, he may he judicially
declared to have forfeited the
immoveable, although there be
no stipulation on that subject.
—Cod. L. 2, Do ju. emph.;
Car. L. 7, Rép. 39; Dom. L c.
n.10; 1 Fer. D. 784; 7N. D.
542; 13 N. D. 281; Poth. 1,
45, 40, 38. [I. 507.)

575. The rentis payable in

the whole, without the lessee
having a right to claim its re-
migsion or diminution, cither
| on account of sterility or of
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unavoidable accidentd which
may have destroyed the harvest
or hindered the enjoyment, or
even for a loss of a part of the
land.—Cod. L. 1, Do ju. em?h. H
Dom. L. c. n. 8; 1 Fer. D. 784;
6 Guy. 682; T N. D. 543; 2
Eney. n. 27, p. 456 ; Poth.
14-16. [I. 507.]

576. The lessee is held for
all the real rights and land
charges to which the property
is subjected. —6 Guy. 682 ;
Dom. 1. e.5.20; 7N.D. 543 ;
2 Ency. 456 ; Poth. 66, also 110.
[TI. 507.]

577. He is hound to make
the improvements which he
has undertaken, as well as all
groater or lesser repairs.—Ie
may be forced to make them
even before the cxpiration of
the lease, if he neglect to do so,
and the land suffer thereby any
considerable deterioration. —
Dom. 1. ¢. 5.10,n. 9; 6 Guy.
682; 7 N.D.544; 2 Ency. 457;
Poth. 57, 58, 69 --. [I. 507.]

578, The lessec has not the
right to deteriorate the immove-
able leascd ; if he commit any
waste which greatly diminishes
its value, the lessor may have
him expelled and condemned
to restore the things to their
former condition,—Dom. 1. ¢. B
Nov. 120, c. 8; 6 Guy. 682; 7
N. D. 543; Poth. 43 --. [L
507.]

SECTION II1,
Of the termination of emphy-
teusis,

579. Emphyteusis is mnot
subject to tacit remewal.—It
ends :

1. By the expiration of the
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time for which it was contract-
ed, or after ninety-nine years,
in case a longer term has been
stipulated ;

2. By forfeiture judicially
pronounced for the causes set
forth in articles 574 and 578,
or for other legal causes ;

3. By the total loss of the
estute leased ;

4. By abandonment.—Dom,
Ll ec.n. 7; 6 N. D. Déguerpis-
sement, § 2, n. 1 --; 7 Id. 542;
1 Duv. n. 181; Tr. Louage, n
40; 2 Ency. Bail emph. n.
31--5; 2 De V. & Gil. Emphy-
téose, n. 37; Poth. 53, 121, 116,
114, 190. [I. 507.]

B580. The lessee is only al-
lowed to abandon if he have
satisfied for the past all the
obligations which result from
the lease, and particularly if
he have paid or tendered all
arrears of the dues, and made
the improvements agreed up-
on.—C. P. 109 ; 1 Lau. 327;
Loy. 1. ¢. & n. 13; 6 N. D.128;
7 1d. 542; Poth. 147 --, 185 --,
[1. 507.]

581. Atthe end of the lease,
in whatever way it happens,
the lessee must give up, in good
conditicn, the property receiv-
ed from the lessor, as well as
the buildings he obliged him-
self to construet, but he is not
bound to repair those which he
has erected without being ob-
liged to do so.—L. & B.let. E.
som. 22; 1 Fer. D. 783-6; 7
N. D. 543,4; 2 Ency. 457;
Poth. 45, 43. "[T. 507.]

582. As to improvements
which the lessee has made
voluntarily, without being
hound to do so, the lessor has
the option of either keeping
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them, upon paying what they ! lessor, who may, nevertheless,
cost or their actnal value, or compel the lessee fo removo

permitting the lessee, if the lat-
ter can do so with advantage
to himself and without deterio-
rating the land, to remove them
at his own expense; other-
wise, in each case, they helong,
without indemnification, to the

them, in conformity with tho
provisions of article 417, —2
Arg. 305-4; Fer. D. 7SG; 7
N. D. 644--5 1 Duv. n. 174
2 De V. & Gil. 370; Poth. 41.
fI.507; IIL 377.]

BOOK THIRD.

OF THE ACQUISITION AND EXERCISE OF RIGHTS
OF PROPERTY.

GESERAL PROVISIONS.

588. Ownership in property
is acquired by prehension or
occupation, hy accession, by
descent, by will, by contract,
by preseription, and otherwise
by the effect of law and of oli-
ligations.—Poth. Prop. n. 19--;
3 Mare. 1-3; 3 Boi. 4 --; C.
N. 711, 712. {II. 253.]

584. Things which have no
owner arc held to belong to the
erown.—Cod. De hon. vac. L.
1; ff. De adq. rer.; Inst. 1.2
1, § 12; Dom. Dr. pub. 1. 1,
6, 8. 3, n. 1-4; 3 Desp. 150,
3; C.401; 4 Toul. 6,38, 51,
20; C. N.T713. [IL 255.]
585, There are things
which have no owner and the
use of which is common to all.
Tho enjoyment of these is re-
gulated by laws of public
policy.—ff. L. 2, De div. rer.;
Poth. Prop. n. 21, 22, 51, 60;
3 Toul. 22; 3 Mare. 3; C. N,
714, [II. 255.]

Com oo

treasure rests with him who
finds it in his own property ; if
be finds it in the property of
another, it belongs Eall‘to him,
and the other half to the owner
of the property.—A treasure is
any buried or hidden thing of
which no one can prove himself
owner, and which is discovered
by chance.—ff. L. 31, § 1, De
adq. rer.; Cod. L. un. Do
thesaur. ; Inst. 1. 2, t. 1, § 39;
Dow. Dr.pub. 1. 1, t. 6, 5 3,
n. 7; 3 Desp. 144, 5. 4; Poth.
Prop. 64-66; Fen. Poth. ¢n a.
716, p 186 -~; 3 Marc. 6, 7; C.
N. 716. [IL. 235.]

587, The right of hunting
and fishing is governed by par-
ticular laws of public poliey,
subject to the legally acquired
rights of individuals.—f. L. 3,
Do ady. rer.; Inst. 1 2,t. 1, §
2 & 12; 0. 1516, a. sU; Q.
1681, 1. 5, p. o6 0. 1669, t.
30,31; 8. Coel 625 C. 8. L
(. c. 29; Poth. Prop.n. 33, 47,

586. The ownership of a |51, 52, 53, 56 ; 4 Merl. Chasse,
8%
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§2, p. 129 --; 3 Mare. 53 C. N.
715.° [IL. 255.]

588. Things which arc the
produce of tho sea, or are drawn
from its bottom, found floating
on its waters, or cast upon its
shores, and which never had
an owner, belong, by right of
oceupancy, to the finder who
has appropriated them.—Steph.
bk. 4, p. 436, 525 --; O.
M. 1. 4,t 9, a. 19, 20; C. N.
717. [IL.255.]

589, Things once possessed,
which are afterwards found at
sca, or on the sea shore, or
their price, if they have been
sold, continue to ho the pro-
perty of tho original owner, if
he claim them, and if he do
not, they belong to the crown;
save in all cases the claims of
those who find and preserve
them, for the salvage and pre-
servation.—I. 8. 17 & 18 V.
e, 104; Steph. 1. e.; 0. M. L
4, t. 9, 8. 24, & Val. on same ;
C. N.717. [IL. 255.]

590. Whatever relates to
wrecked ships and their cargo,
the articles and fragments
coming from them, the mode
of disposing of them and of
the price they bring, and the
right of salvage, is specially
regulated, according to the
same principles, by the im-
perial statute, intituled: The
Merchant Shipping Act, 1854.
—I. 8. 17 & 18 V. c. 104, s.
443-500; C. N. 717, [IIL. 257.]

591. Tho grass upon the
beaches of the river St. Law-
rence which are not private
property, is, in certain places,
granted by special laws or
particular titles to the riparian
proprietor, under the restric-
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tions imposed by law or by
regulations.—In other cases,
if tho crown have not other-
wise disposed of it, it belongs
by right of occupancy to him
who cuts it.—C. S. L. C. ¢. 27,
s.1,2. [II.257.]

592, Things found in or
upon the river St. Lawrence, or
the navigable portion of Iits
tributaries, or upon the banks
thereof, must be advertised and
disposed of in tho manner pro-
vided by special provincial
laws.—12 V. c. 114, 5. 98, 99;
22 V.ec.12. [II, 257.]

593. Things found on the
ground, on the public high-
ways or elsewhcre, even on
the property of others, or
which are otherwise without
a known owner, are, in many
cases, subject to speeial laws,
as to the publiec notices to be
given, the owner’s right to
claim them, the indemnifica-
tion of the finder, their sale,
and the appropriation of their
price.—In the absence of such_
provisions, the owner who has
not voluntarily abandoned
them, may claim them in the
ordinary manner, subject to
tho payment, when due, of an
indemnity to the person who
found and preserved them; if
they be not claimed, they be-
long to such person by right
of occupancy. — Unnavigable
rivers are, for the purposes
of this article, considered as
places on land.—Dom. 1. 1, t.
6, s. 3, n. 6; Poth. Prop. n.
67 --; C.N.717. [IL. 257.]

594. Among the things
subjeect to the special pro-
visions mentioned in the pre-
ceding article are :
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1. Wood or other ohjerts
obstructing heaches and the
adjoining lands;

2. Unclaimed goods in the
hands of wharfingers, ware-
house-keepers, and carriers
either by land or by water;
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hands of officers of justice ;
5. Animals found straying.
—C. 8. L. C.c. 66; c. 1045 «.
26, 8. 9, 10; ¢. 28,5. 2 S
C.e. 31,5 29-31. [IL. 257}
595. Certain matters which
eomo under tho heading of the

3. Articles remaining in the | present hook are incidentaily
post-oflice with dead letters; treated in the hooks preeeding.
4. Things suspected to have | —[1I1. 377.]
been stolen, remaining in the i

TITLE FIRST.
OF SUCCESSIONS.

GENERAL PROVISIONS.

596. Succession is the trans-
mission by law or by the will of
man, toone or more persons, of
tho property and the transmis-
sible rights and ohligations of
a deecased person.—In another
acceptation the word “ succes-
sion’”’ means the universality of
the things thus transmitted.—
Poth. Sue. 2; 4 Toul. 63; 6 P.
Fr. 7, 8; 1 Rog. 610. [IL
257.

597. Abintestate sucecssion
is that which is established by
law alonc, and testamentary
succession that which is de-
rived from tho will of man.
Tho former takes place only in
default of the latter.—Gifts in
contemplation of death partake
of tho nature of testamentary
succossions. — The person to
whom either of these succes-
sions devolves is called heir.—

Poth. Suc.1,2; C. S. L. C. e.
34,s.2; 1 Rog. 610; 11 Merl.
152--5 6 P. Fr. 115--; C. L.
875, [II.257.]

598. Abintestate sucees-
sion is subdivided into legiti-
mate sueeession, which is con-
ferred by law upon relatives,
and irregular succession, when,
in default of relatives, it de-
volves upon persons not relat-
ed.—Poth. Sue. 1, 2; 6 P. Fr.
22; C. L. 873, 874; C. N. 756,
T66. I 25
599. [The
2 succession, considers neither
the origin nor the naturo of the
property composing it. Tho
whole forms but enec inherit-
ance which is transmitted and
divided according to uniform
rules, or tho dispositions made
by the proprietor.]—G P. Fr.
199 --; D. 161, 162, ». (e); C.
& L.Coe 34 8.2§1; C N
[II. 259.]

752,
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CHAPTER TIRST.

OF THE OPENING OF SUCCESSIONS
AKD OF THE SEIZIN OT HEIRS.

SECTION I.
Of the opening of SUCCESSIONS.

600. The place where a
succession devolves is detex-
mined by the domicile.—Cod.
L. Un. Ubi. de her. ag.; 2 P.
Tr. 408; 1 Toul. 321; 4 Id.
413; 1 Delv. 46; C. N. 110.
[II. 259.]

601. Successions devolve by
natural death, and also by
civil death.—Poth. Suc. ¢. 8, §
1, Com. n. 502, Intr. n. 176,
C.0.n.86; C.P.337; C. 36;
TFen. Poth. 189; C. N. 718.
[I1.259.]

602. Successions devolve by
civil death from the moment it
is incurred.—ff. L. 10, § 1, De

cen. ; L. 6, De inj. rumpt. irr.;
C. 875 Rog. 611; 1 Chab. Suc.
13,14; C. N. 719. [II. 261.]

603, Where several per-
sons, respectively called to the
succession of each other, perish
by one and the same accident,
so that it is impossible to as-
certain which of them died
first, the presumption of sur-
vivorship is determined by eir-
cumstances, and, in their ab-
sence, by the considerations of
age and sex, conformably to
the rules contained in the fol-
lowing articles.—ff. L. 32, § 14,
De don. int. vir. et ux.; De
reb. dub.; Poth. Sue. ¢. 3,8.1,
§1,C. 0. t. 17, n. 38; Merl.
Mort, §2,2.2; 6 P. Fr. 124 --;
2 Mal. 167; C. N. 720. [IL.
261.]
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€04. Where those who per-
ished together were under
fifteen years of age, the eldest
is presumed to have survived ;
—If they were all above the
age of sixty, the youngest is
presumed to have survived ;—
If some were under the age of
fifteen and others over that of
sixty, the former are presumed
to have survived ;—If some
were under fifteen or over
sixty years of age, and the
others in the intermediate age,
the presumption of survivor-
ship is in favor of the latter.—
ff. L. 22, L. 23, De reb. dub.;
4 P. Poul. n. 43, p. 30; 1 Chab.
Sue. on a. 722, p. 30--; C. N.
721. [II. 261.]

605, If those who perished
together were all between tho
full ages of fifteen and sixty,
and of the same seX, the order
of nature is followed, accord-
ing to which the youngest is
presumed to survive ;—But if
they were of different sexes,
the male is always presumed
to have survived. — fi. 1. e. 4
P. Poul. 1. ¢.; 1 Chab. Suc. on
a. 722; 2 Id. 32; 3 Mare. 15--;
Rog. on a. 722; C.N. 722. [IL.
261.]

SECTION (I.
Of the seizin of heirs.

606. Abintestate succes-
sions pass to the lawful heirs
in the order established by
law; in default of such heirs,
they devolve to the surviving
consort, and if there be none,
they fall to the ‘erown.—ff. L.
un. und¢ v. & ux.; Cod. e. ¢.
L. 1, L. 4, de bon. vac. ; Poth.
Sue. ¢. 1,8. 2,2. 8,§3; 1 Toul.
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66; 2Dom. 9; 6 P. Fr.141, 2;
C. N. 723. ([II.261.]

€07, The lawful heirs, when
they inherit, are seized by law
alono of the property, rights
and actions of the deceased,
subjeet to tho obligation of
discharging all the liabilities
of the succession; butthe sur-
viving consort and the crown
require to bo judicially put in
possession, in tho manner sect
forth in the Code of Civil Pro-
cedure.—C. P. 318; Poc. 195,6;
3 Lau. 80 --; Poth. Suc. c. 3,
8. 2, Prop. n. 248, 261, 332,
336, Pos. n. 57, C. 0. t. 17, n.
301; 4 Toul. 91, 97,99, 258 --;
2 Dem. 9, n. 24 ; 6 P. TFr.
144 --, p. 155, n. 85, p. 163; 2
Mal. 170 ; C.N. 724. [pII. 261.]

CHAPTER SECOND.

OF THE QUALITIES REQUISITE TO
INBERIT.

608. In order to inherit, it
is mecessary to be civilly in
existenco at the moment when
the succession devolves ; thus,
the following are incapable of
inheriting :

1. Persons who are not yet
conceived ;

2. Infants who aro not viable
when born ;

3. Persons who aro civilly
doad.—ff. L. 6, L. 7, De su. ct
le. her.; C. P. 337; Poc. 197, 8;
4 P. Poul. 26 --; Poth. Suc. c.
1,52, €. 0.t.17, n. 6,8; Lam.
t.41,a.3-5; 2 Mal. 173; 6 P.
Fr. 165; D. 165; C. N. 725.
{I1.263.] . .

609, Aliens may inherit in
Lower Canada in the same
manner ag British subjects.—
C.25; C. 8. C. e 85.9; Poth.
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Pers. 578, Sue. s. 2; 6 P. Pr.
180 --; C. N. 726. [IL. 263.3

610. The following persons
arc unworthy ofinhcritmg and,
as slllch, are exeluded from suc-
cessions :

1. Howhohas heen convicted
of killing or attempting to kill
the deceased ;

2. Ile who has brought
against the deceased a capital
charge, adjudged to be calum-
nious;

3. The heir of full age, who,
being cognizant of the murder
of the deccased, has failed to
give judieial information of it.
—ff. L. 9, Do ju. fisei; 1.7, §
4, De bon. damn.; L. 9, §1, 2,
De h. q. ut indig.; Poec. 197 ;
Lac. Indignité, n. 1-5; Poth.
Sue.e. 1,8 2,0.4,§2,C.0. ¢
17, n. 14; 6 P. Fr. 181 -; 2
Mal. 174; 1 Rog. 623, 4; Fen.
Poth. 19, 194; 1 Chab. 69 --;
C. N.727. [II 263.]

611. The failure to inform
cannot however be set up
against the ascondants or des-
cendants, or the hushand or
wife of the murderer, nor
against the brothers or sisters,
uncles or sunts, ncphews or
nieces of tho murderer, nor
against persons allied tshim in
tho samo degrees.—Cod. L. 13,
L. 17, De h. q. accus. non.
poss.; 1 Hen. L 4,¢. 6, q. 1015
Leb. Sue. L 3,¢. 9, n, 6; 0.
1690, t. Des Plaintes; L. & B.
let. C.c. 25,1l ¢. 5, S.c.20; 1
Fur. 611 --; 6 P. Fr. 191-3-4;
2 Mal. 176; 1 Chab. 83: 2
Bous. 28; . N. 728, [IL 265.]

612. Any heir who is ex-
cluded from the succession by
reason of unworthiness is hound
to restore all the fruits and
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revenues that he has received
since the succession devolved.
—1 Fur. 598; 6 P. Fr. 193; 4
Toul. 117; 2 Mal. 177 ; 2 Bous.
29; €. N.729. [IL. 263.]
613. The children of an un-
worthy heir are not excluded
from the succession by reason
of the fault of their fathor, if
they come to it in their own
right and without tho aid of
representation, which in this
case does not take place.~Leb.
Sue.l. 3, ¢. 9, n. 6; Poth. Suc.
c.1,8.2,a.4,81,2,¢,2,s. 1,
a.1,§2; Lac. e. v.n. 6; Fon.
Poth. 195; C. N. 730. [II.
3.]

CHAPTER THIRD.

OF THE DIFFERENT ORDERS OF
SUCCESSION.
SECTION I.

General provisions.

614. Successions devolve to
the children and descendants of
the deceased, and to his agscond-
ants and collateral relations, in
the order and according to the
rules hereinafter laid down.—ff.
L. 7. De bon. damn.; Poth.
Suc. 40, C. 0. t. 17, n.15; 2P.
Fr.198; D. 161, =. b, c.; C.
N. 731. [II.265.]

615. Proximity of rela-
tionship is determined by the
number of generations, each
generation forming a degree.
—ff. L. 10, § 10, De grad. et
aff.; Poth. Mar. =. 123; Sue.
¢. 1,8.2,a.3; 4 Toul. 165; 6
P.Pr. 212 --; C. N, 735 ([IL
265.] .

616. The succession of de-

grees forms the line.~~The suc-
cession of degrees between per-
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song who descend one from the
other is called the direct line;
that between persons who do not
descend the one from the other,
but from a2 common ancestor, is
called the collateral line.—The
direct lino is distinguished into
the direct descending, and the
dircet aseendiag line.— Thoe
former connects the ancestor
with his descendants; the latter
connects the individual with
his ancestors.—ff. L. 1, De
grad. et aff.; Poth. Mar. n.
121, 2; Sue. e. 1, 8. 2, 2. 3;
C.N. 736. [II. 265.]

617. In the direct line the
degrees are computed to he as
many as there are generations
between the persons; thus the
son is, with respect to the father,
in the first degree, the grand-
son in the second, and reci-
procally as to tho father and
grandfather in respect of the
son and grandson.—ff. L. 10, §
9,1 ¢.; Poth.l.c.; 2 Mal.183;
C. N. 737. [IL. 265.]

618, In the collateral line
the degrees are reckoned by
the generations from one rela-
tion up to and not including
the common ancestor, and from
the latter to the other relation.
— Thus two brothers are in
the second degree, unele and
nephew in the third, cousins-
german in the fourth, and so
on,—ff. L.1, L. ¢. ; Inst. D¢ grad.
et cog.§ 7; Poth. Sue, c. 1, s.
2, a. 3; 4 Toul. 168; 6 P. Fr.
212; 2 Mal., 183; C. N. 738,
{II. 265.]

SECTION II.
Of representation.
619. Representation iz a
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fiction of law, the effect of
which is o put the representa-
tives in the place, in the degree
and in the rights of the person
represented. — Nov. 18, ¢. 4;
Poth. Suc. 40, C. 0. t. 17, n.
17; 4 P. Poul. 26, 7; 2 Mal.
184; C.N. 739. [II.265.]

620. Representation takes
place without limitin the direct
line descending ; it is allowed
whether the children of the
deceased compete with the des-
cendants of a predeceased
child, or whether all the child-
ren of the deceased having died
before him, the descendants of
these children happen to be
in egual or unequal degrees
amongst themselves.—Cod. L.
3, De sui. et leg.; Inst. De
hered. q. ab intest.; Nov. 118,
127, ¢. 1; C.P. 319; Lam.t.
41, a. 20; Poth. Suc. 41; 3
Lau. 82; 2 P. Fr. 220; C. N.
740. [IL. 265.]

621. Representation does
not take place in favor of as-
cendants; the nearest in each
line excludes the more distant.
—Nov. 118, ¢. 2; 4 P. Poul.
27, n. 36; Poth. Sue. 79; 1 B.
d’Arg. 11; Lam. t. 41, a. 26
4 Toul. 191; C. N.741. [IL.
267.]

622. In the collateral line
representation is admitted only
where nephews and nieces suc-
ceed to their uncle and aunt
concurrently with the brother
and sister of the deceased.—C.
P. 320; Nov. 118, e¢. 4; Poc.
206; 1 Lau. on a. 320; Poth.
Suc. 94, 101; 6 P. Fr. 233; 2
Mal. 185; C.N. 742.[II. 267.]

623. In all cases where re-
presentation is admitted, the
partition is effected according
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to roots; if one root have
scveral branches, the subdi-
vision is also made according
to roots in each branch, and
the members of the same
branch divide among them-
selves by heads.—Nov. 118, c.
1; C. P. 320, 321; 3 Lau. 87,
93; 1 Arg. 436; Poc. 206;
Poth. Sue. 46; Guy. Succes-
sions, 575; Lam. t. 41, a. 23;
6 P. Fr. 240; 2 Mal. 186; C.
N. 743. [IL. 267.]

624. Living persons can-
not be represented, but only
those who are naturally or
civilly dead.—A person may
represent him whose succession
he has renounced.—Nov. 118,
¢. 1; 4 P. Poul. n. 38; 1 Arg.
437 ; Poth. Suec.c. 2,s.1,a.1,
C. 0. t. 17, n. 18; Lam. t. 41,
a. 26;.6 P. Fr, 243; 2 Mal.
187; C. N. 744. [IL. 267.]

SECTION III.

Of successions devolving fo
descendants.

625. Children or their des-
cendants succeed to their father
and mother, grandfathers and
grandmothers, or other ascend-
ants, without distinction of sex
or primogeniture, and whether
they are the issue of the same
or of different marriages.—
They inherit in equal portions
and by heads when they are
all in the same degree and in
their own right ; they inherit
by roots, when all, or some of
them, come by represcntation.
—Nov. 118, ¢. 1; C. P. 302; 3
Lau. 11, 12; Poth. Suec. ¢. 2, s.
1, a. 1, §4; 8 3, §1; C. N.
745. [II. 267.]
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SECTION TV.

Of successions devolving o
ascendants.

626, [If a person dying
without issue, leavo his father
and mother and also brothers
or sisters, or nephows or nicees
in the first degree, the succes-
sion is divided into two equal
portions, ono of which devolves
to the father and mother, who
share it oqually, and the other
to the brothers and sisters,
nephews and nicees of the
deceased, according to the
rules laid down in the follow-
ing seetion.]—6 P. Fr.248-253;
2 Mal. 189; 2 Bous. 58; 2 Mare.
76,7; C. L. 899; C. N. 748.
fII. 269.] .

627. [If, in the case of the
preceding article, the father or
mother had proviously died, the
share he or she would have
received acerues to the sur-
vivor of them.]—6 P. Fr. 280;
2 Mal. 194, 5; 2 Bous. 59, 61;
2 Mare. 78; C. L. 900; C, N.
749. [IIL 271.]

628, [If the deceased leave
no issue nor brothers nor sisters,
nephews nor nicces in the first
degree, nor father nor mother,
but only other ascendants, the
latter succeed to him to the
cxclusion of all other ecollat-
erals.]—6 P. Fr. 249 --; 2 Mal.
189; C. L. 901; C. N. 746.
{1II.271.]

€29. In thecase of the pre-
ceding article the succession is
divided equally between the
ascendants of the paternal line
and those of the maternal line.
—The ascendant nearest in de-
gree takes the half aceruing to
his line to the exclusion of all
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others. — Ascendants in - the
same degree inherit by Heads
in their line.]—6 P. Fr. 249 ~-;
2Mal. 189 ; 2 Mare. 77 ; 2 Bous.
55 --; C. L. 902; C. N. 748.
[II. 271.]

630, Ascendants inherit, to
the exclusion of all others, pro-
perty given by them to their
children or other descendants
who die without issue, whero
the objects given are still in
kind in the succession, and if
they have been alienated, the
price, if still due, acerues to
such ascendants.—They also
inherit the right which the
donce may have had of re-
suming the property thus
given.—f. L. 6, De jur. dot.;
Cod. L. 2, Do hon. q. lib.; C.
P. 313; C. 0. 315; Lam. t. 41,
a. 35; Poth, Sue. e. 2,8.2; 3
Boi. 82 --; 1Rog.636; 3 Mare.
765 2 Mal. 190 -- ; 4 Conf. du
C. on a. 747, p. 29 --; 2 Bous.,
57; 6 P. Fr. 259 --; C., L.
9045 C.N.747. [II. 271.] -

SECTION V.
Of collaieral successions.

631, [If the father and
mother of a person dying with-
out issue, or one of them, havo
survived him, his brothers and
sisters, as well as his nephews
and nieces in the first degree,
are entitled to one half of the
succession.]—6 P. Fr. 288 ; 4
Toul. 205 --; 2 Mal. 195--; C.
626; C. L. 907 ; C. N. 751.
[11.273.]

632, [If both father and
mother have previously died,
the  brothers, sisters, and
nephews and nieces in tho
first degree, of the deceased
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sueceed to him, to the exelu-
sion of the ascendants and the
other collaterals. They sue-
ceed either in their own right,
or by representation as pro-
vided in the second section of
this chapter.]—Noy. 118, e. 2;
127,¢. 15 4’1‘0111 178,200- 218
6 P. Fr. 282 --; C.N. 750. [II
273,
. 633. [The division of the
half or of the whole of the suc-
cession coming to the brothers,
sisters, nephews or nieces, ac-
cording to the terms of the two
preceding articles, is cffected
in equal portions among them,
if they be all born of the same
marriage; if they be the issue
of different marriages, an equal
division is made botween the
two lines paternal and maternal
of the deceased, those of the
whole blood sharing in each
line, and those of the half blood
sharing each in his own line
ofly. Ifthere be brothers and
sisters, nephews and nieces on
one side only, they inherit the
whole of the succession to the
cxclusion of all the relations of
the other line.]—G P. Fr. 289;
2 Mare. 78, 79; 4 Toul. 216;
Rog. 646; 2 Bous 63; 3 Boi,
104 C. L 909; C. N. 752.
[IL. 273

634. [If the deceased, hav-
ing left no issue, nor father nor
mother,nor brothers,nor sisters,
nor nephews nor nieces, in the
first degree, leave ascendants
in one line only, the nearest of
such ascendants takes one half
of the suceession, the other half
of which devolves to the nearest
collateral relation of the other
line.—If, in the same case,
there be no ascendant, the

9
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whole succession is divided
into two equal portions, one of
which devolves to the nearest
collateral relation of the pater-
nal line, and the other to the
nearest of the maternal line.]
—Among collaterals, saving the
case of representation, the
nearest excludes all the others ;
those who are in the same de-
gree partake by heads.—6 P.
Fr. 299; 4 Toul. 219; 2 Mal.
198; Rog. 647; 3 Marc. 80; C.
L.910; C. N.753. [IL 273.]

635, Relations beyond the
twelfth degree do not inherit.—
In defaunlt of relations within
the heritable degroe -in one
line, the relations of the other
line inherit the whole.—C. N.
755. [Ik 273.]

SECTION VI.

Of irreqular suceessions.

636. When the deceased
leaves no relations within the
heritable degree, his succes-
sion belongs to his surviving
consort.—ff. L. un. undé v. et
ux.; Cod. e.t.; 3 P. Poul. 310;
Poth. C. 0.t 17, n. 35; Loy.
Seign. ¢. 12, n. 104; 4 Toul.
n. 283, 319; C. N.767. [11.275.]

637. In default of a surviv-
ing consort, the succession falls
to the crown.—Cod. L. 1, L. 2,
I. 3, L. 4, L. 5, De bon. vac.;
C. P. 167; Poth. Suec. e. 6:
Loy. Seign. e. 12, n. 101 --; 6
N. D. Deshérence, 323; C.401;
D.on a. 768; C.N.768. [II.
275.]

638. In the case of the two
preceding articles a statement
of the property of the succes-
sion, coming to the surviving
consort or to the crown, must
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be made, at their diligence,
by means of an inventory or
other equivalent instrument,
before they can claim to be
authorized to take posses-
sion.—Poth. Sue. 229; 6 N. D.
319, 321; 4 Toul. p. 289, 32,
535; 1 Chab. Sue. 592; 2 Dem.
35,36; C. N.769. [II. 275.]

639. This possession must
be demanded in the superior
court of original jurisdietion of
the distriet in which tho sue-
cession opens, and tho suit is
proscented and adjudicated up-
on in the manner and acecord-
ing to the forms determined in
the Codo of Civil Procedure.—
6 N. D.323; C. 607; 4 Toul.
321--; 1 Chab. 592; 2 Dem.
375 C. N, 770. [II+275.]

640. Whenever the pres-
eribed rules and formalities
have not been ecomplied with,
the heirs, if any appear, may
claim an indemnity, and cven
damages, according to circum-
stances, for the consequent
losses  incurred. — 1 Chab.
598 --; 2 Dem. 38; C.L. 927;
C. N.772. [II.275.}

CITAPTER FOURTH.

OF ACCEPTANCE AXND RENUNCIA~
TION OF SUCCESSIONS.

SECTION 1.

Of aceeptance of successions.

641. No one is bound to
accept a succession which has
devolved to him.—Cod. L. 16,
Do ju. delib. ; C. P. 316; Poth.
Erup n. 248, Suc. ¢. 3, s. 2; 2
Mal, 260 ; C. N. 775. [II.
275.1.
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64.2. A succession may be
acceptod purely and simply, or
under benefit of inventory.—ff.
L. 57, De adq. v. om. hered. ;
Cod. L. 22, Do ju. delib. ; Poth.
Sue. ¢. 2,s. 3, C. 0. t. 17, n.
44; 2 Mal. 259 ; C. N. 774, 788,
789, 793, [IL. 275.]

643. A married woman
cannot validly accept a sue-
cession without being autho-
rized thercto by her hushand,
or judicially, according to the
provisions of chapter six, of the
title Of Marriage.—Successions
which devolve to minors and
interdicted persons cannot be
validly accepted otherwise
than in conformity with the
provisions contained in the
titles which treat respectively
of minority and of majority.—
C. 177, 178, 180, 301, 302;
Poth. P. Mar. n. 33, Suc. c. 3,
8.3,2.1,§1,C.0.t.17,n.40;
6 P. Fr. 363; 2 Mal. 227; C.
N7. 776, 217, 461, 462, 463. [1I.
275.

644, The effect of accep-
tance reaches back to the day
when the succession devolved.
—ff. L. 138, L. 193, De reg.
jur.; C. P. 318; Poth. Prop.n.
248; C.N.777. [IL 277.]

645, Acceptance may bhe
either express or tacit; it is
express when a person assumes
the title or quality of heir in
an authentic or private act; it
is tacit when the heir performs
an a¢t which necessarily im-
plies his intention to aecept,
and which he would have no
right to perform except in his
capacity of heir.—ff. L. 20, L.
42, L. 78, L. 86, L. 88, De adq.
v.om.hered.; Cod. I.. 2, L. 10,
De ju. delib.; C. P.317; C. 0.
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334; Poth. Sue. ¢. 3,5.3,a.1;
C. N.778. [IL 277.]

646, More conservatory
acts and thoso of supervision
and provisional administration
aro not acts of acecptance, if
the title and quality of heir
have not been assumed.—ff. L.
20, L. 78, De adq.v. om. hereds;
Leb. Sue. 1.3, ¢.8,s. 2, n.4;
Poth. Suec. ¢. 3,s. 3,a.1; Ser.
318; Merl. Iéritier, s. 2, § 1,
n. 3, 4, Accept. de succes. n. 2;
4Toul, 348; C. N. 779. [IL.277.]

647, A gift, sale or trans-
fer of his heritable rights made
by a coheir, cither to a stranger
or to all or some of his coheirs,
implies, on his part, an accep-
tanco of the succession.—The
same presumption results: 1.
Trom the renunciation made,
even gratuitously, by one heir
in favor of one or more of his
coheirs; 2. From the renuncia-
tion made in favor even of all
the coheirs without distinetion,
if he receive the price of his
renuneciation.— ff. L. 24, De
adq. v. om. hered.; L. 6, De
reg. ju.; Poth. Vente, n. 530;
Suc.c. 3, ¢.5,8.3,a.1; 6P.
Pr. 378; 2 Mal. 228; C. N.780.
[II. 277.]

648. Where the person to
whom a succession has devolv-
ed dies without having re-
nounced or expressly or tacitly
accepted it, his heirs may ac-
cept or reject it in his stead.—
ff. L. 86, De adq. v.om. hered.;
Cod. L. 3, L. 19, De ju. delib. ;
Poth. Suc. e. 3, 5. 2, C. 0. t.
17, n. 41, 64; 6 P. TFr. 379,
380; 2 Mal. 229; C. N. 781.
{IL. 277.]

649, [If such heirs do not]
agree to accept or to reject the
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succession, itis held to be ac-
cepted under henefit of inven-
tory.]J—Poth. Sue. 135; N. D.
Adition d’héréd. § 4, IIérédits,
§10; 6 P. Fr. 380; 2 Mal. 229;
1 Chab. 75; 3 Marc. 149; 4
Conf, du C. a, 7835, p. 57; C.
N.782. [IT.277.]

650. A person of full age
cannot impugn his express or
tacit acceptance of a’ succes-
sior, unless such aceeptance
has been the result of fraud,
fear or violence ; he can never
disclaim it on the ground of
lesion only, unless the succes-
sion has become absorbed or
notably diminished by the dis-
covery of a will which was
unkoown at the time of the
acceptance.—ff. L. 22, De adq.
v. om. hered; Cod. L. 4, De
rep. vel abst.; Lac. 576; 16
Guy. 561, 2; 6 Poth. Com. n.
532, Suc. 138, 9; 3 Fur. 413;
6 P, Fr. 381; 2 Mal. 231; C.
N, 783. [IL. 277.]

SECTION II.
Of renunciation of succes-
sions.

651, Renunciation of a suc-
cession is not presumed; it is
cffected by a notarial deed, or
by a judicial doclaration which
is recorded.—4 Fur. 52 --; Lac.
576; Poth. Sne. ¢.3,s.3,83,
C. 0.t. 17, n. 64, 5; Merl. Re-
noneciation, § 1, n. 3; C. N.
784, [II.279.]

652. Anheirwho renounces
is deemed to have never been
heir.—Poth. Suc. e. 3, 5. 2, al.
9,10, s. 4, § 4, Prop. n. 248,
261; C.N.785. [II.279.}

653, The share of a party

renouncing accrues to his co-
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heirs. If he be alone, the
whole succession devolves to
the next in degree.—ff. L. 13,
De adg. v. om. hered.; L. 59,
L. 63, L. 66, De hered. inst.;
Cod. L. 4, De rep. vel abst.
hered. ; Poth. Suc. ¢.3,5. 2, 4,
§ 4, Prop. n. 248, C. 0. t. 17,
n. 39, 67, Vente, n. 546; 6 P.
Fr. 385 --; 4 Toul.196; 2 Mal.
935; 8 Mare. 157 --; C. N.786.
[1I.279.]

654. No one can take as
the representative of an heir
who has renounced. If the
party renouncing he the sole
heir in bis degree, or if all his
coheirs have renounced, the
children take in their own
right and inherit by heads.—
L. & B. let. R. e¢. 17; Che.
cent. 1, q. 22 ; Lepr. cent. 1, e.
23; 2 Hen. 1. 4, ¢. 4; 6 P, Fr.
392; C. N.787. [IIL. 279.]

655, The creditors of an
heir who renounces, to the
prejudice of their rights, may
procure the rescission of such
renunciation, and afterwards
accept the succession them-
selves, in right of their debtor,
and in his place and stead.—
In such case the renunciation
is gnnulled only in favor of the
creditors who have demanded
tho rescission, and merely to
tho extent of their claims. It
is not annulled in favor of the
heir who has renounced.—ff. L,
6, De h. ¢. in fraud.; Poth.
Suc.e¢. 3, 5. 3,a.1,§2, C. 0.
t.17, n. 4; 6 P. Fr. 394; C. N.
788. [1I.279.]

656. An heir is never too
Iate to renounce the succession,
23 long as he has not formally
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or tacitly accepted it.—Poth.
Suc. 163, Com. n. 534, 544,
556, Intr. t. 10, n. 93 ; Laec.
577; 2 Mal. 238; C. N. 789.
[IX. 279.]

657, An heir who has re-
nounced a succession may
nevertheless resume it, so long
ag it has not been accepted by
another having a right to it;
but he resumes it in the state
in which it then is, and with-
out prejudice to the rights
which third parties have ac-
quired upon the property of
such succession, hy prescrip-
tion or by acts validly made
while it was vacant. — Leb.
Suc. e. 3, 8.3, 2. 1, p. 136; C.
302; 2 Mal, 238; 6 P. Fr.
397; Poth, Sue. 136; C. N.
790. [II. 279.]

658. No one can renounce
the succession of a living per-
son, or alienate the contingent
rights he may claim therein,
unless it is by contract of mar-
riage.—XLac. 570 -~ ; Poth. Sue.
c. 1,8 2,a8.4,§2,3; ¢. 3, 8.
3, a. 1,§2; 2Mal. 238 ; 2 Bous.
116 --; 3 Mare. 167 ; C. 1061;
C. N.791. [IL. 281.]

659, Any heir who has ab-
stracted or concealed property
belonging to a suce®ssion for-
feits theright of renouncing it;
notwithstanding hissubsequent
renunciation he remains uncon-
ditional heir, without right to
claim any share in the pro-
perty abstracted or concealed.
—ff. L. 71, § 4, De adq. v. om.
hered. ; Poth. Suc.c, 3, 2.2, §
3, Com. n. 690, C. 0. t. 10, n.
7, on a. 204; Merl. Recélé, n.
2; C. N. 792, [II.281.]
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SECTION IIL

Of the formalities of accept-
ance, of benefit of inventory

and s effects, and of

the obligations of the
bencficiary hei.

660. In order to obtain
benefit of inventory the heir
is bound to demand it by a
petition to the court or to ome
of the judges of the court of
superior original jurisdiction
of the district in which the
succession devolved ; this peti-
tion is proceeded and adjudi-
cated upon in the manmer and
form required by the Code of
Civil Procedure.—Ser.314; Rod.
0.1667, p.95; 2Ed. & 0.104; 2
Beaub. 43; C.N.793. [II. 281.]

661. [The judgment grant-
ing the petition must be re-
gistered in the registry office
of the division in which the
succession devolved.] — [IT.
281.]

662. Such demand must be
preceded or followed by the
making of a faithful and exact
inventory of the property of the
succession, before notaries, in
the form and within the delays
established by the rules of pro-
cedure.—Ser. 314; Rod. 95;
Poth. Sue. 143, C. 0. t. 17, n.
48; 1 A. D. 305 --; C. N.794.
[11.281.] A

663. The beneficiary heir
ig also bound, if the majority
of the creditors or other per-
sons interested require it, to
give good and sufficient security

. for the value of the moveable
property comprised in the in-
ventory, and for whatever
moneys, arising from the sale
of immoveables, he may then
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or thereafter have in his hands.
—In default of such security,
the court may, according to
circumstances, adjudge the
heir to have forfeited the
benefit of inventory, or order
that the moveables be sold and
that the proceeds, as well as
the other moneys of the suec-
cession which he may have in
hand, be deposited in court, to
be applied in discharging the
liabilities of the succession.—
Poth. C. 0. t. 17, n. 48; Lam.
246; 2 Bous. 144 --; 2 Mal.
251; C. N.807. [II.281.]

664. The heir is allowed
three months to make the in-
ventory, counting from the time
when the succession devolved.
—He has moreover, in order to
deliberate upon his acceptance
orrenunciation, a delay of forty
days, which begin to run from
the day of the expiration of the
three months for the inventory,
or from the day of the closing
of the inventory, if it be com-
pleted within the three months.
—ff. L. 1, L. 2, L. 3, L. 4, De ju.
delib.; Cod. L. 22,§ 2, 3, De
ju. delib.; 0.1667,t.7,a. 1-5;
Poth. Sue. ¢. 3; 5. 5, C. O. t.
17, n. 68; 6 P. Fr. 413; C. N.
796. [II.281.]

665. If however there be in
the succession articles of a
perishable nature, or of which
tho preservation is costly, the
heir may cause them to be
sold, without thereby incur-
ring the presumption of having
accepted ; but such sale must
be made publicly, and after
the notices and publications
required by the rules of proce-
dure.—ff, L. 5, L. 6, De jur.
delib; L. 20, De adq. v. om.
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hered.; Poth. Suc. ¢.3, s. 3, a.
2,§5; C. N.796. [LIL. 283.]

666, During the delays for
making the inventory and de-
liberating, the heir cannot be
compelled to assumo the cnali-
ty, mor can any scntcnce be
obtained against himj if he
renounce at or before the ex-
piration of the delays, tho law-
ful costs he has incurred up to
that time are chargeahle to the
suceession. — ff. L. 22, § 1,
De ju. delib.; Poth. Sue. c. 3,
5.5, C.0.t.17, n. 68; C. N.
797, [1L. 283.]

667, After the oxpiration
of the above delays, the heir
may, in case an action is
brought against him, demand a
further delay, which tho court
seized of the case may grant or
refuse, according to circum-
stances.—{f. L. 3, De jur, delib.;
0. 1667, t. 7, a.4; Poth. Sue.
c.3, 5.5 C. 0.t 17, n. 70;
C.N.798. [II. 283.]

668, Costs of suit, in the
case of the preceding article,
gro chargeable to the succes-
sion, if the heir prove that he
had no knowledge of the death,
or that the delays were ingnf-
ficient, whether by reason of
the situation of the property
or of the contestations which
liave arisen; if he make no
such proof, he remains per-
sonally liable for the costs.—
Poth. 1. c.; 4 Toul. 353, 380;
C. N, 799, [JI. 283.]

669, The heir, neverthe-
less, after the expiration of the
delays granted by article 664,
and even of that given by the
jndge under article 667, still
retains the power of making
an inventory and of becoming
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beneficiary heir, if he have not
otherwise performed any act
of heirship, or if he have not
been condemned, in his guality
of unconditional heir, by a
judgment which has become
final.—ff. T. 10, De ju. delib.;
Cod. L. 19, e. t. ; Poth. Sue. ¢.
3,8 3,a. 1,2, C 0.t 17, n.
46, 70; Merl. Héritier, s. 2, 3,
§2, Suc.s.1, § 5n.4; 6 P. Fr.
419 --; 2 Mal. 284 --; C. N.
800. [II. 283.]

670. An heir who is guilty
of concealment, or who know-
ingly or fraudulently has omit-
ted to include in the inventory
any cffects of tho succession,
forfeits the henefit of inven-
tory.-—Cod. L. 22, § 10, 12, De
ju. delib; Nov. 1, ¢. 2, § 2;
Lap. let. H, n. 3; Poth. Sue. c.
3,8.3, a. 2,§3; Fur. Testa-
ments, ¢. 3, 8. 6, n. 189; 6 P.
Fr. 287; C. N. 801. [II. 283.]

671, The effect of benefit of
inventory is to give the heir
the advantage :

1. Of being liable for the

debts of the succession only to
the extent of the value of the
property he has received from
it;
2. Of not confounding his
private property with that of
the succession, and of retain-
ing against the succession the
right of demanding payment of
his own claims.—ff. L. 22, De
ju. delib.; Poth. Com. n. 739,
0Ob. 642, Sue. ¢. 3,5. 3, 2.2, §
1, 7,8, C.0. t. 17, n. 49, 52;
Merl. Bénéfice d’inventaire, n.
15; 6 P. ¥r. 287; C. N. 802.
[IX. 283.]

672. The beneficiary heir is
charged to administer the pro-
perty of the succession, and
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must render an account of his
administration to tho creditors
and legatees. He cannot he
compelled to pay out’ of his
private property unless he has
been put in default to produce
his account and has failed to
fulfl this obligation. — After
the verification of the account
he cannot he compelled to pay
out of his private property
except to the oxtent of the
sums remaining in his hands.
—Leb. Sue. 1. 3, o. 4, § 85;
Poth. Sue. ¢.3,s.3,a.2§84, 6,
C. 0. t. 17, n. 49, 54; 6 P. Fr.
425; 2 Mal. 249; C. N. 803.
[TI. 283.]

673, In his administration
of the property of the succes-
sion the beneficiary heir is
hound to exercise all the care
of a prudent administrator.—
Leb. Sue. 1. 3, c. 5, n. 86; Fer.
G. C.on a.342,21.1,§2, n. 24;
Poth. Suc. t.3,¢.3,2. 2,§4;
C. 1064, 1070; 6 P. Fr. 429;
C. N.804. [II. 285.]

674, If the bencficiary heir
causo the moveables of the suc-
cession to be sold, the sale must
be made publicly and after
the notices and publications
required by the rules of pro-
cedure.—Ifhe produce them in
kind, he is liable only for the
depreciation or the deteriora-
tion caused by his negligence.
—C. P. 344; Poth. Suc. ¢. 3, s.
3,a.2,§5C 0.t. 17, 7.1, on
a. 342; 2 Bous. 142; 2 Mal.
250; C.N. 805. [IX. 285.]

675, With regard to the im-
moveahles, if it become neces-
sary to sell them, the sale and
the distribution of the price
arising from it, are proceeded
with in the manner and form
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followed with respeet to the
property of vacant successions,
according to the rules laid down
in the following section.—Cod.
L. 22, § 4, 5,6, De jur. delib.
Poth. Sue. L ¢., C. 0. a. 343;
C. 8. L. C. 88,5 10; C.371-3;
Merl. Bénéfice d’inventaire, n.
9 bis; 4 Toul. 385; 2 Mal. 29;
6 P. Fr.431; C.N.806. [II.
285.]

&76. The beneficiary heir,
before disposing of the pro-
perty of the succession, and
after having made the inven-
tory, gives notice of his quality
in the manner established in
the Code of Civil Procedure.—
After two months from the
giving of the first notice, if
thero he no actions, seizures or
Jjudicial contestations, by or be-
tween the creditors or legatees,
the heneficiary heir may pay
the creditors and legatees as
thoy present themselves.—If
there be actions, seizures or
contestations of which he has
received judicial mnotice, he
can only pay according to the
directions of the court.—Poth.
Sue. e. 3,s8.3,a.2,§6, C.0. t.
17, n. 50; C.N.808. [II. 285.]

6'77. The beneficiary heir
may at all times :

1. Renounce the henefit of
inventory, either judicially or
by a notarial deed, to become
unconditional heir, upon giving
the same notices as when he
accepted ; .

2. Render a final account in
court, upon giving the same
notices as when he accepted,
and any other notices the
court may dircet, in order to
be freed from his administra-
tion, whether he has legally
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paid, by order of the court
or extra-judicially, all the
debts of the succession, or
whether he has duly paid
them to the extent of the full
value he has received.—By
means of the discharge obtain-
¢d from the court he may re-
tain in kind any property re-
maining in his hands which
forms part of the succession.
— Extension of preced. art.; C.
N. 808, [II.285.}

678. The beneficiary heir
may likewise, with the consent
of all parties interested, render
an amicable account without
judicial  formalities. — Poth.
Sue. ¢. 3,5. 4, a. 2; Lam, t. 43,
8. 13. [1X.287.]

6'79. If the discharge be
pased upon the payment by the
heneficiary heir of all the
debts, without, however, his
having paid out to the extent
of what he received, he s not
liberated as regards creditors
who present themsclves with-
in thrce yecars from the dis-
charge, and shew satisfactory
cause for not having come for-
ward within the required de-
lays, but he is bound to satisfy
them so long as he has not
paid out the full value of what
he received.—Poth. Suc. 146 ;
C. N. 809. [II.287.]

680, The discharge of the
bencficiary heir does not pre-
judice the elaim of the unpaid
creditors against the legatee
who has received to their de-
triment, unless the latter
proves that they might have
heen paid by using due dili-
gence, without his being left
answerable towards other cre-
ditors who received in lieu of
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tho claimant,—Poth, Sue. 146,
C. 0.t 17, n. 51; C. N. 809
[I1.287.]

681, The expenses of seals,
if any have been affixed, of the
inventory, and of the account,
are chargeable to the succes-
sion. —Cod. L. 22, § 4-6, Do
jur. delib.; Poth. Suc. e. 3, s.
3, 2.2 §6, C. 0.t 17, n. 50;
C. N.810. [IX. 287.]

682, The form and contents
of the account which the bene-
ficiary heir must render are
rogulated by the Code of Civil
Procedure.—Poth. Sue. 146; C.
308. [II.287.]

683. [In the collateral as
well as in the direct line, the
heir who accepts under benefit
of inventory is not excluded
by the one who offers to accept
unconditionally.]—C. P. 3432,
343; 3 Lau. 186, 7; Poth. Suc.
152; Lam. t. 43, a, 14, 15; N.
D. Héritier hénéficiaire, § 2.
[11. 287.]

SECTION IV.
Of vacant successions.

684. After the expiration
of the delays for making the
inventory and for deliberating,
if no one come forward to elaim
a succession, if there be no
known heirs, or if the known
heirs have renounced, such
succession i3 deemed vacant.
—Poth. Sue. 248, C. 0. t. 17,
n. 1 ; Guy. Curateur, 197;
Merl. Curateur, § 3, n. 1; 6
P. ¥r. 438; 2 Mal. 209; C. N.
811. [II.287.]

685. Upon the demand of
any party interested, a curator
to such succession is named by
the court or by one of the
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judges of the court of original
jurisdiction of the district in
which it devolves.— This ap-
pointment is made in the man-
ner and form prescribed by the
Code of Civil Procedure.—ff. L.
1, L. 2, De cur.; Guy. Cura-
teur, 197; Merl. Héritier, § 2,
s.2; 6 . Fr. 438; 2 Mal. 254;
C.N. 812. [II.287.]

686, Such curator gives
notice of his quality, is sworn,
and forthwith procceds to the
making of the inventory; he
administers the property of the
succession, exercises and pro-
secutes all the rights pertain-
ing to it, answors all claims
brought against it, and renders
an account of his administra-
tion.—ff. L. 2, § 1, Do cur.;
(Gtuy. L c.; Merl. L. ¢.; 4 Toul.
311-3; 2 Bous. 150-2; C. N.
813. [II. 289.]

687, After the appointment
of the curator, if an heir or
legatee appear who lays claim
to the succession, he may cause
the curatorship to be set aside
for the future, and, upon proof
of his rights, may obtain pos-
session, by means of an action
brought before the proper tri-
bunal.—Dorion & Denechaud,
n. 857, Quebec, 20 Feb. 1832.
{I1.289.]

688. The provisions of the
third section of this chapter as
to the form of the inventory,
the notices to be given, the
mode of administration, and
the accounts to be rendered by
beneficiary heirs, apply to
curators of vacant successions.
—4 Toul. 400; 2 Delv. 36; 2
Bous. 151; C. N. 814. [II
289.]

g%
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CILAPTER FIFTH.
OF PARTITION AND RETURNS.

SECTION 1.

Of the action of partition and
its form

689. No one can he com-
pelled to remain in undivided
ownership; a partition may
always be demanded notwith-
standing any prohibition or
agreement to the contrary.—
It may however be agreed or
ordered that the partition shall
be deferred during a limited
time, if there be any reason of
utility which justifies the de-
lay,—ff. L. 24, Com. divid.;
Cod. L. 5, c. t.; Poth. Suc.
168, Com. n. 694, 697, 698,
Société, n. 162-3-6, 197, C. O.
t. 17 n. 71,2; Morl. Partage, §
1, n.2, 3; C. N. 815. [II.289.]

€90. Partition may be de-
maneded even though one of
the coleirs enjoys separately a
part of the property of the
succession, if there have been
no act of partition, nor a suffi-
cient possession to acquire pre-
seription.—Cod. L. 21, De pac. ;
L. 4, Com. divid.; Poth. Soc.n.
166, Com. n. 698 ; Sue. 109,
C. 0. t. 17, n. 72; Merl. Pres-
cription, s. 3,§ 3, 2. 1, n. 3; 2
Mal, 257; 7 P. Fr. 53 --; C.
N.816. [II.289.]

691. Neither the tutor of a
minor, nor the curator of an
interdicted person or of an ab-
sentee, can demand the parti-
tion of the immoveables of a
sunceession which has devolved
to such minor, interdieted per-
son or absentec, but be may be
compelled to join in it, and in
such case the partition is ef-
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feoted judicially, and with the
farmalitics roguired for the
alicnation of the property of
minors.—Tho tutor or curator
may however demand the final
partition of the moveables, and
the provisional division of the
immoveahles of the succession.
—DPoth. Sue. ¢ 4, a. 1, § 2,
Com. n. 695,6, Pers. 6, s. 4, a.
3, Soc. n.164; C. 90, 91, 305;
C. N. 817. [II.289.]

692. A hushand may, with-
out the concurrence of his
wife, demand the partition of
the moveables or immovoables
which have acerued to her and
have fallen into the community.
Asto things which are excluded
from it, the husband cannot
demand their partition with-
out the concurrence of his
wife; he may however, if he
have a right to enjoy her pro-
perty, demand a provisional
division.—The coheirs of the
wife cannot demand a defini-
tive partition without suing
both husband and wife.—Poth.
P. Mar. n. 83, 84, C. 0. t. 17,
n. 154, Suc. c. 4, 2.1,§2; 7
. Fr, 63 --; C. N.818. [II.
289.]

693, If all the heirs be of
full age, be present, and agree,
the partition may he effected in
such form and by such act as
the parties interested deem
proper.—If any of the heirs be
absent or unwilling, if there be
among them minors or inter-
dicted persons, in all such cases
the partition can only be effect-
ed judicially, and the rules laid
down in the succeeding articles
are to he followed.—If therc be
several minors represented by
one tutor and baving adverse
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interests, a special and sepa-
rate tutor must be given to
cach, to ropresent him in the
partition.—Poth. Sue. ¢. 4, o
4; 7D.Pr.163; 2 Mal. 268; C.
N. 819, 838. [IL. 291.]

694. The action of parti-
tion and the contestations which
arise in it are submitted to the
court of the place where the suc-
cession devolves, if it devolve
in Lower Canada ; if not, to the
court of the place where the
property is situate, or of the
domicile of the defendant.—It
is before this tribunal that
licitations and tho proceedings
connected with them are to be
cffected.—7 P. Fr. 96; 2 Mal.
261; C.S. L. C.c.82,8.27; C.
N.822. [II.291.]

695. In the action of parti-
tion and its incidents the same
proceedings are had as in ordi-
nary suits, saving any modifica-
tions introduced by the Code of
Civil Procedure.—Poth. Suc. e.
4,a. 4; C. N. 823. [IL 291.]

696. The valuation of im-
moveables is made by experts
who are chosen by the parties
interested, or who, upon the
refusal of such parties, are
officially appointed.—The re-
pert of the experts must declare
the grounds of the valuation,
it must indicate whether the
thing estimated can be con-
veniently divided, and in what
mauner, and must determine,
in cage of division, each of the
portions which may be made
of it, and the value of such
portion.—Poth. Vente, n. 510,
Société, n. 168, Suec. c. 4, s. 4,
C. 0. 17, n. 75; C. N. 824.
[IIL. 291.]

697. Each of the coheirs
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may demand his share in kind
of the moveable and immgve-
able property of the succes-
sion; nevertheless, if there he
seizing or opposing creditors,
orif the majority of the coheirs
deem a sale necessary to dis-
charge the liabilities of the suc-
cession, the moveable property
is publicly sold in the ordinary

manner. — f, L. 26, L. 28,/

Fam. ercisc. ; Poth. com. n. 700,

Soc. n. 168, Suc. ¢. 4, a. 4; 2
Toul. 371; C. N. 826. [IL
291.]

698. If the immoveabhles
cannot conveniently be divided
they must be sold by licitation
hefore the court.—Nevertheless
the parties, if they be all of full
age, may consent to the licita-
tion being made hefore a notary
upon the choice of whom they
agree.—ff. L. 20, L. 30, L. 55,
Fam. ercisc.; Cod. L. 3, Com.
divid.; Poth. Com. n.707,8, 710,
Vente, 516, Mar. 586, Soc. 171,
Sue. ¢. 4,a.4; 7P. Fr. 111--; C.
N.827. [II.291.]

699, After the moveable
and immoveable property have
been estimated, and sold if
there he cause for it, the court
may send the parties before a
notary upon whom they have
agreed, or who has been offi-
cially named if they do not
agreo in their choice.— They
aro to proceed, hefore such no-
tary, to the account to which
they are bound towards one
another, to the formation of the
gencral mass, the composition
of tho shaves and the fixing of
the compensation to be fur-
nished to each of the coparti-
tioners. — Poth. Soe. n.” 167,
168, 170, Sue. ¢. 4, 2. 1, § 3, p-
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204, & a. 4, C. 0.t.17, n. 174;
7P, Fr.155-~; C. N. 828. [II.
291.]

700. Each coheir returns
into the mass, according to the
rules hereinafter laid down,
the gifts made to him and the
sums in which he is indebted.
~—Poth. Suc. ¢. 4, a. 1,§ 3, a.
4, C. 0.17, n. 76; 7 P. Fr.
137, 8; C.N.829. [II 293.]

701. If the return be not
made in Kkind, the ecoheirs
entitled to it pretake an equal
portion from the mass of the
succession.—These pretakings
are made as much as possible
in objects of the same nature
and quality as those which are
not returned in kind.—Poth.
Suc.c. 4, 2.2,§8,C. 0.t. 17,
n. 94; 4 Toul. 422; 2 Mal. 266;
7 P. Fr. 138-140; C. N. 830.
[TI.293.]

702. After these pretak-
ings, tho parties arc to proceed
to the formation, out of what
remains in the mass, of as
many sharcs as there are
partitioning heirs or roots.—
Poth. Sue. ¢. 4, a. 4; 2 Mal
266; 7 P. Fr. 140 --; C. N.
831. [II.293.]

703. In the formation and
composition of the shares, the
separation of immoveables into
small parcels and the division
of industrial establishments is
to be avoided as much as
possible ; it is also proper to
put into each share, if possible,
the same quantity of move-
ables, immoveables, rights and
credits, of the same nature and
value.—ff. L. 55, Fam. ercisc.;
Cod. L. 7, L. 21, Com. divid.;
L. 11, Com. utri.; Poth. Com.
n. 701, Sue.c. 4, 2. 4, C. 0, t.
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17, n. 97; 4 Toul. 426 ; 2 Mal.
267; 7 P, Fr. 141 --; C. N.
832. [II.293.]

704, The inequality of
shares in kind, when it is
unavoidable, is to be com-
pensated by payment of the
difference either in rent or in
money.—I{I. L. 55, Fam. ereisc. ;
Inst. Do off. jud. § 4; Doth.
Com. n. 701, al. 5, Sec. n. 170,
al. 2, Suc. ¢ 4, 0. 4, al. 17,
a. 5,§ 2, al. 1-3, €. 0. t. 17,
n. 97; 4 Toul. 426; 7 P. Fr.
148; €. N.833. [II.293.]

705, The shares are to be
formed by one of the.coheirs,
if they can agrec amongst
themsclves in the choice, and
if ho who is chosen accept the
office ; in the opposite caso the
shares are to be formed by an
expert appointed by the court,
and are afterwards to be drawn
by lot.—Leb. Sue. 1. 4, ¢. 1, n.
42; 1 Desp. Soc. pt. 1, 5. 4,
dist. 3, n. 85 Ren. C. P. t. Suc.;
Poth. Sue. . 4, a. 4, al. 5, 19,
20; 2 Mal. 267; 7 P. Fr. 154 ;
C. N. 834, [II. 293.]

7086. Before proceeding to
draw, each copartitioner is
allowed tu propose his objee-
tions as to the formation of the
shares.—4 Toul. 423 ; 7 P. Fr.
1595 C. N. 835. [II. 293.]

7G7. The rules laid down
for the division of the masses
to be apportioned are also to
he observed in the subdivisions
of the partitioning roots.—
Poth. Sue. ¢. 4, 2. 1, § 1; 2
Delv. 48; 2 Mal. 268; 7 P. Fr.
159,160; C.N. 836. [II.293.]

708. If in the operations
r_ef'crrcd to a notary, contesta-
tions arise, he must draw up a
statement of tho difficulties and
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of the respective allegations of
the parties, and submit them
for the decision of the court
that appointed him. These
incidents are proceeded upon
according to tho forms pres-
cribed by the laws of proce-
durc.—4 Toul. 422; 2 Delv.
49; 7 P. Fr. 161; C. N. 837.
[II. 295.]

709, Where licitation takes
place by reason of there being
amongst the heirs absentees,
interdicted persons, or minors,
even emancipated, it can only
be effected judieially, and with
the formalities preseribed for
the alienation of the property .
of minors.——Poth. Sue. c¢. 4, &.
4; C. 300, 689, 691, 1563; 2
Delvincourt, 47; P. Fr. 166;
C¢. N. 460, 819, -839. [II.
295.]

710. Every person, even a
relation, who is not entitled to
succeed to the deceased, and
to whom one of the coheirs has
assigned his right in the sue-
cession, may be excluded from
the partition, either by all the
coheirs or hy one of them, on
being reimbursed the price of
such assignment.—Cod. L. 22,
L. 23, Mand. v. cont.; Leb.
Sue. 1. 4, e. 2, 8. 3, n. 66 ; Merl.
Droits Sue. n. 8-9 bis, 11 & 12;
2 Mal. 271; 2 Chab. Sue. 319;
2 Bous. 181; 7 P. Fr. 170; C.
N. 841. [EI.295.]

711. After the partition,
each of the parties has a right
to be put in possession of the
titles helonging to the objects
which have fallen to him.~—The
titles to a divided property re-
main with him who has the
greatest share in it, subject to
the obligation of giving tho
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use of them, when required, to
the copartitioners interested
therein.—Tho titles common to
the whole inheritance are de-
livered to him whom the heirs
have chosen to he the deposi-
tary of them ; subject to the
obligation of giving the use of
them to the other copartitioners
whenever required. If they
disagree in the choice, it is
made by the judge.—ff. L. 4,
L. 5, L. 6, Fam. ercisc.; L.
ult. De fi. inmst.; Cod. L. 5,
Com. utri. ; Leb,Suc. 1. 4, ¢. 1,
n. 44, 45 ; Poth. Suec. ¢. 2,s. 1,
a.2,§4; 2 Mal. 273; 7 P. Br.
176; 4 Toul, 424, 430; 2 Bous.
183; C. N. 842, [II. 295.]

SECTION II.
Of returns.

712. [Every heir, even the
beneficiary heir, coming to a
succession, must return to the
general mass all that he has
received from the deceased by
gift <ater vivos,directly or indi-
rectly; he cannot retain the gifts
made nor claim the legacies
bequeathed by the deceased,
unless such gifts and legacies
have been given him express-
ly by preference and beyond
his share, or with an exemption
from return.}]—ff. L. 1, De coll.
bon.; Cod. L. 17, L. 20, De
coll.; C.P.301-304; Leb. Suc.
1. 3, ¢. 6, 5. 1; Poth. Suc. ¢. 3, s.
3.a.1,§4; ¢.4,2.2, 65, C. 0.
t. 17.n. 56,76, 77; Merl. Rap.
2 Sue. §3,a.4,n.8; §4,a. 2,
n.11; 7 P. Fr. 224 ; C. N. 843.
[II.297.]

713. The heir may never-
theless, by renouncing the sue-
cession, retain the gifts or claim
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the legacies made to him.—
Cod. L. 17, L. 20, De coll. ; L.
25, Fam. ercise. ; Nov. 92, c. 1;
C. P. 307; 3 Lau. 24; 0. 1731.
a. 34; Poth. Suc. c. 4, a. 2, §
1, C. 0.t 17, n. 76; 2 Mal.
275; TP, Fr. 235; C. N. §45.
[II.297.]

714, [A donee who at the
time of the gift was not an heir,
but who at the time when the
succession devolves is entitled
to suceced, is bound to return
the gift, unless the testator has
exempted him from doing so.—
Poth. Sue. ¢. 4, a. 3, § 2; 2
Mal. 276; 7 P. Fr. 238; C. N.
846. [II. 297.]

715, Gifts and legacies made
to the son of a person who, at
the time when the succession
devolves has become entitled
to succeed, are subject to he
returned.~—The father coming
to the succession of the donor
or testator is hound to return
them—ff. L. 6. De coll.; C. P.
306; 3 Lau. 23; C. 0. 308;
Leb. Suc. 1. 3, c. 6, 5.2, n. 45;
Poth. Suc.c. 4, a.2,§4; a. 3,
§2; 1 Arg 490; Lam. Arr. t.
44, a. 4; Poc. 490; P. Fr. 240,
241; 2 Mal. on a. 847; C. N.
847. [II.297.]

716. A grandson coming to
the succession of his grand-
father is bound to return what
has heen given to his father,
although he should renounce
the succession of the latter.—
Cod. L. 19, Decoll.; C.P.308;
Leb. L. 3, ¢. 6, s. 2, n. 46; Poe.
r. 12, p. 268 ; 1 Avg. 491;
Lam. t. 44, a 7; C. N. 848.
[II. 297.] )

717. The obligation to re-
turn the gifts and legacies
made during the marriage,
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cither to the consort who is
entitled to succeed, or to the
other comsort alone, or to both,
depends upon the interest of
the heir who is capable of suc-
ceeding and the advantage he
derives therefrom, according to
the rules laid down in the title
concerning marriage covenants,
23 to the effect of gifts and
legacies made to the con-
sorts during marriage.—Poth.
Sue. ¢. 4. a. 2, § 4, al, 6-13;
a. 3, § 2, al. 24; Merl. Rapport

7 P. Fr.

a4 Suc. § 6, n. 4;
248 --; 2 Mal. 278; C. N.
849, [II. 297.}

718. Return is only made
to the succession of the donor
or testator. — Leb. pt. 2, p.
130; Poth. Sue.ec. 4, a. 2, § 4,
al. 6-13, C. 0. t. 17, n. 84; 2
Mal. 279; 7P. Fr. 254; C. N.
850. ([I1.297.]

719. Whatever has heen
laid out for the estahlishment
of one of the coheirs, or for the
payment of his dehts must be
returned.—Cod. L. 20, Decoll. ;
Bar. ad L. 1, § 15, De coll. n.
4-6; Loy. Offices, ¢. 6, n. 25,
26, 56, 58; Lac. Rapport, s. 3,
n. 10; Poth. Suec. 180 ; Lam. t.
44, 2. 13-17; 2 Mal. 279; 7 P.
Fr. 256 --; 4 Conf. du C. 88;
Chau. Ohs. Coll. 213; C. N.
851. [IT.299.]

720, The expenses of nour-
ishment, maintenance, educa-
tion and apprenticeship, the
ordinary expenses of equip-
ment, of weddings, and custo-
mary presents, are not subject
to be returned.—ff. L. 1, § 15,
16, De coll.; L. 20, § 6, L. 50,
Fam. ercise.; Lac. Rapport, s.
3; Poth. Suc. ¢. 4, p.180--; Lam.
t. 44, a. 17; C. N. 852, [T1.299.]
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721. The same rule applies
to the profits which the heir
may have derived from agree-
ments made with the deceased,
if at the time at which they are
made they do not confer an in-
direet advantage.—ff. L. 36, L.
38, De cont. empt.; Cod. L. 3,
L. 9, De cont. empt.; Poth.
Sue. 180 --; Cho. C. A. 1. 3, c.
1, t. 4, n. 5;2 Mal. 281--;7 P,
Fr. 270, 275; C. N. 853. [IL
299.]

722, The profits and inter-
est of the things subject to be
returned are due only from the
day when the succedsion de-
volves.—ff. L. 5, De dot. coll.;
Cod. L. 20, De coll. ; C. P. 309;
Poth. Suc. c. 4, 2. 2, § 3; Poe.
r. 15, p. 227; Lam.t.44, 2. 29;
Merl. Rapport. § 4, a. 2, n. 18;
0. N. 856. [II.299.]

723. Returns are due only
from coheir to coheir ; they are
not due to the legatees nor to
the ereditors of the succession.
—f. L. 1, De coll. ; Poth. Sue.
c.4,2.2§6,C. 0.t.17 n. 88;
Poc. r. 9, p. 226; 7 P. Fr. on
a. 857, p. 301; C. N. 857x [II.
299.

724, Returns are effected
either in kind or by taking less.
—C. P. 804, 305; 3 Lau. 20,
21, 1. 16; Poc. r.10, p. 226 ; C.
N. 858. [IL. 299.]

725, The return.or move-
able property is only made by
taking less; it cannot be re-
turned, in kind.—Leb. Sue. L
3,c.6,s.3; Fer. C. P.a. 306;
Dup. C. P. 1. 3, ¢. 6,s. 3; Poth.
Sue.c.4,a:2,§7, C. 0. t. 17,
n. 90; Bas. C. Nor., Arr. 9 Dee.
165635 2 Mal. 290; 4 Conf. du
C. 101--; 7 P. Fr. 290; C. N.
868. - [E1. 299.]
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726, The roturn of money | Lac. 555: . N. 861,2. [II.301.]

reccived is also made by tak-
ing less in the money of the
saceession.  In case of insuffi-
ciency the donee or legatee
may dispense with ‘the return
of money, by abandoning a
proportionate value in the
moveahle property, or in de-
fault of moveable property, in
the immoveables of the succes-
sion.—Fer. C. P. a. 305; Poth.
Oh.; Lac.554; 7 P. Fr. 294, n.
476G; 2 Chah. 550; C. N. 869.
[II.299.] °

727. An immoveable given
or bequeathed, which has
perished by a fortuitous event,
and without the fault of the
donee or legatee, is not subject
to be returned.—ff. L. 2, § 2,
De coll. ; L. 40, Do cond. indeb.;
L. 58, De leg.; Lac. 555; Poth.
Sue.c. 4, 2.2,87, C. 0. t.17,
n. 91; Leb. Sue. 1. 3, ¢. 6, 5. 3,
n.40; 2 Mal. 283; 7 P. Fr. 276;
C. N. 855. [II.299.]

728. | As to immoveables,
the domee or legatee may at
his option return them in all
cases, either in kind or by
taking less according to valua-
tion].—C. P. 305; C. 0. 306;
3 Lau. 20, 21; Poth. Sue. ¢. 4,
a. 2,8 7 8 C. 0.t 17. n.
194; Laec. 554; C. N. 858, 859,
860. [TI. 301.]

729. If the immoveable be
returned in kind, the donee or
legatee has a right to be reim-
bursed the expenditures made
upon it;those which were neces-
sary, conformably to the rules
established by article 417, and
those which were unnecessary,
according to article 582.—Poth.
Mar. n.577,8ue. ¢. 4, 2. 2, § 7,
C.0.t.17,1n.92,97; C. 0.306;

730. The donee or legatee
must, on the other hand, nc-
count for the injuries and de-
teriorations which have dimin-
ished the value of the immove-
able returned in kind, if they
result from his own act or from
that of his representatives.—
This rule does mnot apply if
they have been caused by a
fortuitous event, and without
his or their participation.—
Poth. Mar. n. 576, Suec. ¢. 4, a.
2,§ 7, C. 0.t 15 n 78, t. 17,
n. 91; Lae. 555; C. N. 863.
[II. 201.]

731. [When the return is
made in kind, if the immove-
able returned he hypothecated
or encumbered, the coparti-
tioners may require the donee
or legatee to discharge it from
such hypothee or incumbrance ;
if he fail to do so, he can only
return by taking less.—The
parties may however agree that
the return shall be made in
kind; this is effected without
prejudice to the claims of the
hypothecary creditors, which
are charged in the partition of
the succession to the party
making the return.]—Leb. Suc.
1. 3, c. 6, s. 4; Poth. Sue. ¢. 4,
2.2,§6,al. 1,2, C.0.t.17,n.
92; Lac. 556; 2 Mal. 288; 7
P. Fr. 306 ; 4+ Conf. du C. 496;
C. N. 865. [II. 301.]

732, The coheir whoreturns
an immoveable in kind may
retain possession of it until he
is effectively reimbursed the
sums due to him for dis-
bursements and ameliorations.
—Poth. Suc. c. 4, 2. 3,§7; O.
1657, t. 27, a. 9; 1 Rog. 811;
C.N. 867. [II.301.]
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733. The immoveables re-
maining in the succession are
estimated according to their
condition and value af the
time of the partition.—Those
which are subject to return, or
which have been returned in
kind, whether they have been
givenor bequeathed, are to be
estimated according to their
value at the time of the parti-
tion, according to the condition
in which they were at the time
of the gift, or, as to legacies,
at the time when the succes-
sion devolved; regard heing
had to the provisions contain-
ed in the preceding articles.—
Poth, Sue. ¢. 4, a. 2, 5. 7, C.
0. t. 17,n. 95; Laec. 555; C. N.
860, 861. [IIL. 301.]

734, The moveable things
found in the succession, and
those which are returned as
being legacies, are likewise
ostimated according to their
condition and value at the time
of the partition, and those
which are returned as having
been given, according to their
condition and value at the time
of the gift.—Poth. Suc. ¢. 4, a.
2,87, C. 0. t.17, n. 90; Lac.
555; 4 Conf.du C. 101; 2Mal.
290; 7 P. Fr. 290; C. N. 888.
[II. 303.]

SECTION 1II
Of payment of debts.

735. An heir who comes
alone to the succession is bound
to discharge all the debts and
liabilities.—The same rule ap-
plies to a universal legatee.—
A legatee by general title is
held to contribute in propor-
tion to his share in the succes-
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sion.—A particular legatee ig
bound only in case of the in-
sufliciency of the otlter pro-
perty, ampd is also subject to
bypothecary claims against
the property bequeathed ; sav-
ing "his recourse against those
who are held personally.—Cod.
L. 2, L. 7, De her. et act.; L.
1, L. 2, Si un. ex plur.; C. P.
332-334; C. 0. 360; 3 Lau.
141 --; Poth. Sue. ¢. 5, a. 2,
al. 1, C. 0. t. 17, n. 108, 126,
Test. ¢. 2,8. 1, §2; D. on a
870, p. 194; C. N. 870, 871.
[II. 303.]

736, If there he several
heirs or several universal lega-
tees, they contribute to the
payment of the debts and
charges, each in proportion to
his share in the succession.—
Author. under art. 735; C. N.
870, 871. [IL. 303.]

737. A legatee under gen-
eral title, who takes concur-
rently with the heirs, contri-
butes to the debts and charges
in the same proportion.—C. P.
334 ; Poth. Sune.e. 5, a. 2, Test.

.25 1,§2; C. N.871. [IL
303.]
738. The obligation re-

sulting from the preceding ar-
tieles is personal to the heir
and universal legatees, or lega-
tees under general title; it
gives a dircct action, against
each of them respectively, to
the particular legatees and to
the creditors of the succession.
—ff. L. 80, De pign. act.; Cod.
L.2, L. 7, De her. act.; Poth.
Sue. ¢. 5, a. 3, § 1, Test. c. 5, s.
3,2.2; C. N.873. [II. 303.]

739. In addition to the
personal action, the heir and
universal legatee, or legatee



SUCCESSIONS.

under general title, are held
hypothecarily for whatever
claims affect the immoveables
included in their share ; saving
their rocourse against those
who are personally liable, for
their share, according to the
rules applicable to warranty.—
C. P. 333; 3 Lau. 144; Poth.
HOyp. c.2, s. 2, §1,C. 0.1. 16, n.
120; €. N. 871, 878, [II. 303.]

740, An heir or universal
logatee, or a legatee under
general title, who, not being
personally hound, pays the
hypothecary debts charged up-
on the immoveablo included in
his share, becomes subrogated
in all the rights of the creditor
against the other coheirs or
colegatees for their share ; con-
ventional subrogation cannot
in such a case have a greater
offect ; saving the rights of the
beneficiary heir as creditor.—
Cod. L. 22, De ju. delib.; C.P.
. 333; 3 Lau. 144; Poth. Suc. c.
5, 0.4,0l.9 10; 2Mal. 296; 7
P. Fr. 351,2; 2 Dem. on 2.875;
C. N. 875. [II.303.]

741, A particular Iegateo
who pays an hypothecary debt
for which he is not liable in
order to free the immoveable
bequeathed to him, has his re-
course against those who take
the succession, each for his
share, with subrogation in the
same manner as any other
person acquiring under parti-
cular title.—ff. L. 57, Do leg. ;
Poth. Sue. ¢. 5, 8.-5, a. 4, n. 2,
Test. 8. 3, § 3, n. 6; 2 Mal.
295; 7 P. Fr. 347--; C. N.
874, [II. 305.]

742. In the event of heirs
or legatees exereising their re-
course against their coheirs or
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colegntees, by reason of an
hypothecary debt, the liability
of such as are insolvent is
divided rateably among all
the others, in proportion to
their respective shares. — [,
L. 36, L. 39, De fid. et mand. ;
L. 76, De solut.; 2 Mal. 296;
7 P. Fr. 353; 4 Toul. 541;
C. N. 876. [IL. 305.]

743. The creditors of the
deceased and hislegatees havo
a right to a separation of the
property of the succession from
that of the heirs and universal
legatees, or legatees under
general title, unless there is
novation. This right may be
exercised as long as the proper-
y exists in the hands of the
latter, or upon the price of the
sale, if it be yet unpaid.—ff. L.
1, De separ.; Cod. L. 2, De
bon. auctor. jud.; Poth. Suec.
c. 5, a. 4, al. 4,18, 22, 24, 32,
C. 0. t. 17, n. 127; Merl. S6-
paration de patrim. § 5, n. 6 ;
2 Mal. 297, 8; 7 P. Fr. 357-
368, especially 361; C. N.878-
880. [II. 305.]

744, The creditors of the
heir or legatee are not allowed
to claim this separation of pro-
perty, nor to exercise any
right of preference, against
the ereditors of the succession.
—ff. L. 1, § 2, De Sep.; Leb.
Sue. L. 4, ¢. 2, 5. 1; Poth. Sue.
e. 5, 2. 4, al. 32, 34, C. O. ¢t.
17, n. 130; 2 Mal. 298; 7 P.
Fr. 366, 7; 2 Chab. 647; C.N.
881. [II. 305.]

745, The creditors of the
suceession and those of the co-
partitioners have a right to bo
present at the partition if they
require jt.—If the partition be
made in fraud of their rights,
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they may attack it in the same
manner as any other act made
to their detriment.—L. & B. let.
R. n. 20, 21; Leb. Suc. 1. 3, ¢.
8,s. 2, n. 23, 28; C. N. 865,
882. [II. 305.}

SECTION IV.

Of the effects of partition
and of the warranty of
shares,

74:6. Each copartitioner is
deemed to have inherited alone
and directly all the things
comprised in his shave, or
which he has obtained by licit-
ation, and to have never had
the ownership of the other pro-
perty of the succession.—ff. L.
20, L. 44, Fam. ercisc.; Cod.
1.1, Com. utri; Poth. Ob. n.
445, Com. m. 140, 711, 713,
Vente, n. 631, Soc. n. 179,
Sue. ¢. 4, a. 5, § 1 ; 2 Mal.
330; C.N.883. [II.305.]

747, Every act having for
its object to put an end to in-
division amongst coheirs and
legatees is deemed to be a par-
tition, although it should pur-
port to be a sale, an exchange,
a transaction, or have received
any other name.—Cod. L. 20,
De trans.; 0. April, 1560; 2
Arr. de Bon. L. 3,t.13, ¢. 3;
Pap. L. 36, t. 7, a. 7; Poth.
Soc. n. 174, Sue. ¢. 5, a. 6, p.
216 ; De L’H. 1. 3, max. 3 ;
Merl. Transaction, § 5, n. 13;
C. N. 888. [II.305.]

748. The copartitioners
are respectively warrantors
towards each other for all
disturbances or evictions pro-
ceeding from a cause anterior
to the partition.—Such war-
ranty does not take place if
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the kind of eviction suffered
have been excepted by some
provision of the act of partition;
it ceases if the party suffer
eviction through his own fault.
—ff. L. 20, L. 25, L. 33, Fam.
ereise. ; Cod. L. 14, e. t.; L.
77, De evic.; Loy. Gar. des
rentes, ¢. 3, n. 3 ; Poth. Vente,
n. 633, Soe. n. 178, Com. n.
716-718, 723, 724, C. 0. t. 17,
n. 98, 99, Suc.c. 4,a.5,§3;2
Mal. 300-2; C. N. 884. [II..
305.]

749. Each of the coparti-
tioners is personally bound, in
proportion to his share, to
indemnify his coheir for theloss
caused to him by the evietion..
—If one of the copartitioners
be insolvent, the portion for
which he is liable must be
divided rateably among all the,
solvent coheirs, according to
their respective shares.—Cod.
L. 1, L. 2, Si un. ex plur.;
Poth. Com. n. 170, al. 1, Vente,
n. 635, C. 0. t. 17, n. 98, 100,
Sue. ¢. 4, a. 5, § 3, al. 22, 23,
29; 2 Mal. 302; C. N. 885.
[II.307.]

750. There is no warranty
against the insolvency of the
debtor of a claim which has
fallen to one of the coheirs, if
such insolvency do not oceur
until after the partition.—
Nevertheless, there is an action
of warranty in the case of a
rent, when the debtor of it has
becomne insolvent at any time
sinee the partition ; unless the .
loss arises from the fault of the
party to whom the rent was
allotted.—The insolvency of
debtors which exists at the
time of the partition gives rise
to warranty in the same manner
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as evietion.—ff. L. 74, De evic.,
L. 4, De her. v. act. vend.;

Leb. Suc. 1. 4,¢.1,n. 66 Poth,
Com. n. 723, al. 3, 5,12, Vente
n634Suce4a,5§3a1
25, 28, 29 ; Lac. Partage, s. 4,
n. 2; 7P. Fr. 374; 2 Mal. 303;

C. N 886. [II. 307]
SECTION V.

Of rescission in matters of
partition.

751. Partitions may be re-
scinded for the same causes as
other contracts.—[Rescission on
the ground of lesion takes place
in the case of minors only,
according to the rules declared
in the title Of Obligations.]—
The mere omission of an object
belonging to the succession
does not give rise to the action
of rescission, but only gives a
right to a supplement of the
act of partition.—C.1001-1012;
Cod. L.
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Ob. n. 35, Vente, n. €36, Soc. n.
174, Com. n. 715, Sue. e. 4, a.
6, al. 1, 2; Merl. Lésion, §6;
2 Mal. 303- 5; C. N. 887 889,
[II. 307.]

752, When it becomes ne-
cessary to decide whether there
is lesion, the value of the
objects - at the time of the
partition is to be considered.
—Cod. 8, De resc. vend. ;
LebSucI4c1n59 C
N. 890. [II. 307.]

753. The defendant in an
action of rescission of partition
may arrestits progress and pre-
vent the bringing of another, by
offering and delivering to the
plaintiff the supplement of his
share in the succession, either
in money or in kind.—Cod. L.
2, De resc. vend.; Leb. Suc. L.
4, ¢ 1.n. 62, n. 61; Dum. P.
£L 33, gl. 1, n. 42 ; Poth. Suc. c.

6 2 Ma,l 307 7 P. Fr,
[II 309.]

TITLE SECOND.

OF GIFTS INTER VIVOS AND BY WILL.

CHAPTER FIRST.
GENERAL PROVISIONS.
754, A person cannot dis-
pose of his property by gra-
tuitous title, otherwise than by
gift inter vivos or by will—ff.
L. 1, de don. ; 1 Ric. Don.pt. 1,
n. 43; Poth. Don. 437, a. prél. ;
1J.A.238; TN.D.2; C. N.
893. [IL. 309.]
755. Gift inter vivos is an
act by which the donor divests

himself, by gratuitous title, of
the ownership of a thing, in
favor of the donee, whose
acceptance is requisite and
renders the contract perfect.
This acceptance makes it ir-
revocable, saving the cascs
provided for by law, or a valid

resolutive condition. — Poth.
Ib.; f. L. 1; L.9; L. 19, § 2,
de don.; L. 69, de reg. ju.; 1

Ric. pt. 1, n. 16; 2 Bour. 77,
105, 119; 2 Lam. 351; Guy.
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Don. 164, 173; 7 N. D. 8, 49;
C. N. 894. [II. 309.]

756. A will is an act of gift
in contemplation of death, by
means of which the testator,
without the intervention of the
person benecfited, makes a free
disposal of the whole or of a
part of his property, to take
effect only after his death, with
power at all times to revoke it.
Any acceptance of it purport-
ing to be made in his lifetime
is of no cffect—ff. L. 1, de mort.
cansh don.; L. 1, qui test.;
1 Rie. pt. 1, n. 87, 41, 82; Dom.
Test. t. 1, 5. 1, n. 4; Guy. Don.
164, Test. 99; 7T N. D. 6, 7;
C. N.895. [II.309.]

757. Certain gifts may be
made irrevocably <nier ovivos
in a contract of marriage, to
take effect, however, only after
death. They partake of gifts
tnter vivos and of wills, and
are treated of specially in the
sixth section of the second
chapter of this title.~—0. D. a.
15; ¢. N.897. [II.309.]

758, Every gift made so as
to take effect only after death,
which is not valid as a will, or
as permitted in a contract of
marriage, is void. —1 Ric. pt.
1, n. 43 ; Guy.Don. 212; 0.D.
a.15; Poth. Don. 442; 2 Lam.
350 ; C. N. 943, 947, [II.
309.]

759. The prohibitions and
restrictions as to the capacity
for contracting, alienating or
acquiring, established else-
where in this code, apply to
gifts <nter vivos and to wills,
with the modifications contain-
ed in the present title. [II.
309.]

760. Gifts inter vivos or hy
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will may be conditional.—An
impossible condition, or one
contrary to good morals, to
law, or to public order, upon
which a gift inter wvivos de-
pends, is void, and renders
void the disposition itself, as
in other contracts.—In a will
such a condition is econsidered
a8 not written, and does mnot
annul the disposition.—ff. L.7,
do pact. dot.; L. 15, § 1, ad
leg. Fal.; L. 1, de cond. ob
turp. ; L. 3, de cond. et dem.;
Cod. L. 1, L. 2, L. 3 de don. q.
sub modo ; 1 Ric. p. 1, n.1044;
Dom. Test. t. 1,s. 8, n. 1,183
Guy. Don, 173, 198; 5 N. D.
113-5 ; 7 Id. 9 ; Tr. Don. n.
212 --; Poth. Ob. n. 204, Test.
329 ; C. 1080 ; C. N. 900,
1172, [IIL. 31l1.]

CHAPTER SECOND.
OF GIFTS INTER VIVOS.

SECTION II.

Of the capacity to give and to
receive by gift inter vivos.
761. All persons capable of

disposing freely of their pro-

perty, may do so by gift inter
vivos, save the exceptions es-
tablished by law.—C. P. 272 ;

Poth. Don. 438; 1 Ric. pt. 1,

n. 126; Guy. Don. 169; 7 N.

D. 23 ; Tr. Don. n. 509; 5

Toul. n. 52; C. N. 902. [II.

311.

762, Gifts purporting to be
inter vivos are void, as pre-
sumed to be made in contem-
plation of death, when they
are made during the supposed
mortal illness of the donor,
whether it be followed or not
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by his death, wnless circum-
stances tend to render them
valid.—If the donor recover,
and leave the donee in peace-
able possession for a consider-
able time, the nullity is covered.
—C. P. 277; 1 Ric. pt. 1, n.
87 --; 2 Bour. Don. t. 4,c¢. 2,
n. 1 Poth. Don. 439; 7 N.
D. 25 --. [II 311.]

763. Minors cannot give
inter  vives, even with the
assistance of their tutors, un-
less it be by their contract of
marriage, as provided in the
title Of Obligations.—Emanci-
pated minors may nevertheless
give moveable articles, accord-
ing to their condition and
means, and provided they do
not materially affect their
capital.—Tutors, curators and
other administrators cannot
give the property entrusted to
them, except things of mode-
rate value, in the interest of
their charge.—The necessity of
a wife being anthorized by her
husband applies to gifts inter
vives, whether for giving or
for receiving.—Public corpora-
tions, oven those having power
to alicnate, besides the special
provisions and formalities which
concern them, cannot give gra-
“tuitously without the sanction
of the authorities to whom they
are subject and of the main
body of corporators ; those
who administer generally for
corporations may nevertheless
give alone, within the limits
above defined as to tutors and
curators. — Private corpora-
tions may give inter wivos in
the same manner as indivi-
duals, with the consent of the
main body of corporators.—C.
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P. 272; Poth. Pers. 615, Dun.
438,439 ; Guy. Don. 169, 170 ;
Bour. Don. t.1,¢. 5,n.8 ; 7
N. D. 23; Tr. Don. n. 586 --,
593; C. N.903, 904, 1095. [II.
311.7 .

764. [The prohibitions and
restrictions respecting gifts and
benefits bestowed by fature
consorts in case of second
marriages no longer cxist.]—
C. P. 279 ; Poth. Don. 447; 1
Ric. 61, n. 700, 1; 2 Bour. 197;
C.N. 1098, [II. 313.]

'765. All'persons capable of
succeeding and of acquiring
may receive by gift inter vivos,
saving any exception estah-
lished by law, and subject to the
necessity of legal acceptance
by the donee, or by a person
qualified to accept for him.—
Poth. Don. 438, 445, 456 ; Guy.
Don. 169 ; 7 N. D. 33; Tr. Don.
n. 509; C. N. 902. [II. 313.]

766. Corporations may ac-
quire by gift inter vivos, as by
other contracts, such property
as they are allowed to possess.
—C. 3568; C. N. 910. [IL

3.

76]57. Minors become of age,
and persons who have been
under the control of others,
cannot give infer vivos to their
former tutors or curators, so
long as their administration
actually continues and they
have not rendered their ac-
count ; {they may however
give to their own ascendants
who have exercised theso
offices.]—C. P. 276 ; Poth. Don.
450; 1 Rie. pt. 1, n. 457-465;
Guy. Incapacité, 108; 7 N. D.
34; C.N.907. [II. 313.]

768. Gifts inter vivos made
in favor of the person with
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whom the donor has lived in
concubinage, or of tho inces-
tuous or adulterine children
of such donor, are limited to
maintenance. — [This restrie-
tion does not apply to gifts
mado in a contract of marriage
entered into hetween the con-
cubinaries.—Other illegitimato
children may receive by gift
inter vivos like all other per-
song.]—Rie. Don. pt. 1, n.
408 --; 0. 1629, a. 132; Guy.
Tncapacité, 99 ; Merl. Coneu-
binage, n. 2, 3; 7 N. D. 34; C.
N. 908. [IL 313.]

769. [Gifts inter vivos made
in favor of the priests or
ministers of religion having
the spiritual direction of the
donor, of the physicians and
others attending him with the
view of restoring his health, or
of the advocates and attorneys
engaged in lawsuits in his
behalf, cannot be set aside by
mere presumption of law, as
defective by reason of undue
influence or want of consent.
The presumption in this case,
as in all others, must he estab-
lished by facts.]—I Ric. pt. 1,
n. 498 --; Guy. Incapacité,
107 ; Poth. Don. 454, 5 ; C. N.

909. [IL 315.]
770. The prohibition
against consorts henefiting

each other during marriage by
acts inter vivos is set forth in
the title concerning marriage
covenants,—C. N. 1099, [IIL.
315.]

771. The capacity to give
or to receive tnter vivos is to be
considered relatively to the
time of the gift. It must exist
at each period, with the donor
and with the donee, when the
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gift and the acceptance are
effected by different acts.—It
suffices that the donce be
conceived at the timo of the
gift or when it takes effect in
his favor, provided he be after-
wards born viable.—1 Ric. pt.
1, n. 790, 1; Poth. Don. 455, 6 ;
C. N.906. [IX.315.]

772, The favor given to
contracts of marriage renders
valid the gifts therein madoe to
the children to be born of the
intended marriage.—It is not
necessary that the substitute
should be in existence at the
time of the gift by which the
substitution is ereated.—1 Ric.
pt. 1, n. 869, 870; 2 Bour. 113;
Poth. Don. 455; 7 N. D. .34, 53;
(. N. 1081, [II.315.]

773, A gift inter vivos of
the property of another is void;
it is however valid if the donor
subsequently become proprie-
tor of it.—Guy. Don. 173; 1
Th. Des. 192 ;' Poth. Don. -
486. [TI. 315.]

774. Dispositions made in
favor of persons incapable of
receiving are void, whether
they are concealed under the
form of onerous contracts, or
executed in the name of per-
sons interposed.—The ascend-
ants, the descendants, the
presumptive heir at the time
of the gift, and the consort of
the incapable person are held
to be interposed, unless rela-
tions of kindred, or of services
rendered, or other -ecircum-
stances tend to destroy the
presumption. — This nullity
takes place even when the
person interposed survives the
person who is " ineapable.—1
Ric. pt. 1, n. 708 -~; 2 Bour,
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82--, 93; Guy. Avantage, 715;
2N.D. 545 --; 7 Id. 54; 1 Th.
Des. 200 ; C. N, 1099, 1100.
[II. 315.]

775. [Children of a de-
ceased person cannot claim
legitim in consequence of gifts
made by him inter vivos.]—C.
P. 208; Guy. Légitime, 201;
Poth. Don. 511; C. N. 913.
[II. 317.]

SECTION II.

Of the form of gifts and of
their acceptance.

7'76. Deeds containing gifts
inter vivos must under pain of
nullity be exeeuted in notarial
form and the original thereof
be kept of record. The aceep-
tance must bo made in the
same form.—Gifts of moveable
property, accompanied by de-
livery, may however he made
and acecepted by private writ-
ings, or verbal agreements.—
Gifts validly made out of
Lower Canada, or within its
limits but in certain localities
excepted by statute, need not
be in notarial form.—Q. 1539,
a. 133 ; Déel, Febr. 1549 ; Sal.
0. p. 45; 3 Fer. C. P.1089; O.
1731, a. 1, 2; Poth. Don. s. 2,
a.4; 2 Bour. 107, 123; Guy.
Don. 178; 7 N. D. 55; C.8. L.
C.c.38; C.N.931. [II. 319.]

777, It is essential to gifts
intended to take ecffect inter
vivos that the donor should ac-
tually divest himself of his
ownership in the thing given.
—[The consent of the parties
js sufficient, as in sale, without
the necessity of delivery.}—
The donor may reserve to him-
gelf the usufruct or precarious
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possession, or he may pass the
usufruct to ome person, and
give the maked ownership to
another, provided he divests
himself of his right of owmer-
ship.—The thing given may be
claimed, as in the case of sale,
from the donor who withholds
it, and the donee may demand
the rescission of the gift in de-
fault of its being "delivered,
without prejudice to his dam-
ages in cases where he may
claim them.—[If without re-
servation of usufruct or of pre-
carious possession, the thing
given remain unclaimed in the
hands of the domor until his
death, it may be revendicated
from his heirs, provided the
deed has been registered dur-
ing the lifetime of the donor.]
—The gift of an annuity ercat-
ed by the deed of such gift, or
of a sum of money or other in-
determinate thing which the
donox promises to pay or to de-
liver, divests the donor in the
sense that he becomes the deb-
tor of the donee.—C. P. 273-5;
£.L.9,§3,L.2,§6; L.6, de
don. ; 1 Ric. pt. 1, n. 896, 903,
919, 920, 930, 948, 953, 955,
967; 0.D. a. 15; Poth. Don.
464 -- ; 2 Bour. 112; Guy.
Don. 175, 178,179, 180, 185;
C. N. 899, 938, 949. [II. 319.]

778. Present property only
can be given by acts wnter vivos.
All gifts of future property by
such acts are void, as made in
contemplation of death. Gifts
comprising both present and
future property are void as to
the latter, but the cumulation
does not render void the gift of
the present property. — The
prohibition contained in this
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article does not oxtend to gifts
made in a contract of marriage.
—1 Rie. pt. 1, n. 1024 ; Poth.
Don. 467-9; 0. D. a. 3,4, 15;
Sal. on do. 35,6; 7 N. D. 39,
50; 2 Bour. 119; C. N. 943.
[II.321.]

779. A donor may stipulate
for the right of taking back
the thing given, in the event
of the donee alone, or of the
donee and his descendants
dying before him.—A resolu-
tive condition may in all cases
be stipulated, either in favor
of the donor alone, or of third
persons,—The right to take
back, or any other resolutive
right, is cxercised in cases of
gitt in the same manner and
with tho same effects as the
right of redemption in the case
of sale.—Cod. L. 2, de don. g.
submod.; C.P. 275; Poth. Oh.
n. 72, 73; 0.D.a.15; C. 1029;
14 Merl. Q. 368, 378; Tr. Don.
n. 1263 --; Archambault vs.
Archambault, 8. C. Montreal ;
C. N. 951, 952. [II. 321.]

780. A gift may consist of
a person’s whole property, and
it is then universal; or of the
whole of the moveable or immo-
veable property, of the whole
of the property of the matri-
monial community or of any
other universality, or of an
aliquot portion of such proper-
ty, and is in such cases a gift
by general title; or it may be
limited to things particularly
described, and is then a gift by
particular title.—1 Ric. pt. 1,
n. 1656; 2 Bour. 102; Guy.

Don. 170 ; Poth. Don. 456; 7!

N.D. 36. [IL 321.]
781. The abandenment or
the partition of present proper-
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ty is considered as a gift nter
vivos, and is subject to the
same rules.—The same dispo-
sition cannot be made in con-
templation of death in an act
inter vivos, except by means of
a gift inserted in a contract of
marriage, such as is treated of
in the sixth section of this
chapter.—Cons. of a. 754, 757;
7N. D.8l; C. N. 1075. [IL
321.7

782. It may be stipulated
that a gift inter vivos shall be
suspended, revoked,or reduced,
under eonditions which do not
depend solely upon the will of
the donor.--1f the donor reserve
to himself the right to dispose
of or to take back at pleasure
some object included inthe gift,
or a sum of money out of the
property given, the gift holds
good for the remainder, butis
void as to the part reserved,
which continues to belong to
the donor, except in gifts by
contract of marriage.—C. P.
273, 274; 0. D. a. 16 ; Poth.
Don. 463,4; 1 Rie. pt. 1, n.
984 --, 1032, 1033, 1038, 1039,
1044--; 1 Th., Des. 199 ;
7N. D. 49, 81--; C. N, 946,
947. [II. 323.]

783.A1 gifts inter vivos sti-
pulated to be revocable at the
mere will of the domor are
void.—This does not apply to
gifts made by contract of mar-
riage.—C. P. 273, 274; 1 Ric.
pt- 1, n. 970; C. N. 944, 947,
LII. 323.]

784. Gifts inter wvivos of
present property are void if
they are made subject to the
condition of paying cther debts
or charges than those which
exist at the time of such gifts,



GIFTS INTER VIVOS AND BY WILL.

or than those to come, the na-
ture and amount of which have
been expressed and defined in
the deed or in the statement
annexed to it.—This article
does not apply to gifts by con-
traet of marriage.—1 Rie. pt.
1, n. 1027, 1029; 7 N. D. 49;
0. D.a. 18; Poth. Don. 463,4;
C. N. 945, 947. [II. 323.]

785. The causes of nullity
and prohibitions declared in
the last three preceding articles
and article 778, take effect not-
withstanding all stipulations
or renuneciations by which it
may be sought to evade them.
—1 Rie. pt. 1, n.1000; 7 N. D.
44, [II. 323.]

786. [Unless some special
law requires it, a deed of gift
need not he accompanied by a
statement of the moveable pro-
perty given; the legal proof of
its nature and quantity de-
volves upon the donee.]—I1 Ric.
pt. 1, 0. 963-5; Guy. Don.174;
0. D. a. 15; 7 N. D. 40; C.
N. 948, 1085. [II. 323.]

78%7. Gifts inter vives do
not hind the donor nor produce
any effect until after they are
accepted. If the donor be not
present at the acceptance, they
take effect only from the day
on which he acknowledges or
is notified of it.—Ric. Don. pt.
1, n. 834-6; Guy. Don. 1715 1
N. D. 87. [IL 323.]

788. [The acceptance of a
gift need not be in express
terms. It may he inferred
from the deed or from circum-
stances, among which may he
counted the. presence of the
donee to the deed, and his
signature.]—This aeceptance
is presumed in a contract of

10
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marriage, as well with regard
to the consorts as to the future
childrer. In gifts of moveable
property this presumption also
results from the delivery—DRie.
Don. pt. 1, n. 838, 8432, 869,
890, 891; Guy. Don. 171, 2; 7
N.D.81; 1X4.87. [II.325.]

789. Gifts inter vivos may
be accepted by the donee him-
self, authorized and assisted if
so it De, as in other contracts;
minors, persons interdicted for
prodigality, and those to whom
an adviser has been judicially
appointed, may also accept un-
assisted, saving their right to
be relieved; tutors, curators
and ascendants may accept in
behalf of minors, as laid down in
the title Of Minority, Tutorship
and Emancipation, and curators
appointed to interdicted per-
sons may also aceept for such
persons. — The persons who
compose a corporation or ad-
minister for it may also accept
gifts in its hehalf.—Rie. pt. 1,
n. 844, 5; 2 Bour. 120, 1 ; Guy.
Don. 171 ; 1 N. D. 89, 90;
C. N. 933, 934, 935. [II. 325.]

790. In gifts inter vivos in
favor of children born and to
be born, where such gifts may
be made, the acceptance by
those who are born, or by a
qualified person for them, holds
good for the others not yet born,
if they avail themselves of it.
—1 Rie. pt. 1, n. 870. [II.
325.

791. The accoptance may
be subsequent to the deed of
gift; but it must bo made dur-
ing the lifetime of the donor,
and while he is still eapable of
giving.—Poth. Don. 460 ; Tr.
Don. n. 1102; Rie. Don. pt. 1,
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n.792; C. N.932. [II. 325.]

792, [Minors and interdict-
ed persons cannot be relieved
from the acceptance or repudia-
tion made in their name by a
qualified person, if it have
been previously authorized by
a judge, upon the advice of
a family council. With these
formalities the acceptance is
as effectual as if it were made
by a person of age, in the full
exercise of his rights.]—Guy.
Don. 172; Fer. Tutelles, 291 ;
C. N. 942, [II. 325.]

793. Deeds of gift may be
executed subject to acceptance,
without the donee being there-
inrepresented. An acceptance
purporting to be made by the
notary, or other person not
authorized, does not render
the gift void, but it is without
effect, and the confirmation by
the donee can only avail as an
acceptance from the time at
which it takes place.—1 Ric.
pt. 1, n. 866, 878, 835; 2Bour.
129; 0. D. a.5; Poth. Don. e.
t.; Guy. Aceept. 99, Don. 171;
0. 1539, a. 133. [II. 325.]

794. Gifts cannot be accept-
ed after the death of the donee
by his heirs or representatives.
—Lem. 372; 2 Bour. 123 ; Poth.
Don. 457 --. [IL. 325.]

8ECTION III.

Of the effect of gifis.

795, [Gifts <nter vivos of
present property when they
are accepted, divest the donor
of and vest the donee with the
ownership of the thing given,
as in sale, without any delivery
being necessary.]—1 Rie. pt.
1, n. 899, 900, 902; 2 Bour.
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109 -- ; Poth. Ob. 44, Don.
485, 7; Guy. Don. 179; T N.
D. 39 --; C. N. 938. [IL 327.]

796. Gifts do not by the
mere effect of law give rise to
any obligation of warranty on
the part of the domnor, who is
deemed to give the thing only
in so far as it belongs to him.
—Nevertheless if the cause of
eviction arise from the indeb-
tedness or the act of the donor,
he is obliged, though he have
acted in good faith, to reim-
burse the donee who has paid
to freo himself ; unless the
latter be bound to make such
payment in virtue of the deed
of gift, either by law or by
agreement. — Warranty to a
greater or less extent may be
stipulated in gifts, as in any
other contracts.—2 Bour. 106,
137; A. D. Garantie, n. 17;
Poth. Don. 485, 6; 7N. D. 22;
1 Th. Des. 192. [IL. 327.]

797. A universal donce
inter vivos of present property
is personally liable for all the
debts due by the donor at the
time of the gift.—A domec by
general title tnter vivos of such
property is personally liable
for such debts in proportion to
what he receives.—C. P. 334;
1 Rie. pt. 1, n. 1514, 1063;
Poth. Don. 487-9; 2 Bour. 137;
7 N. D. 11-13; Tr. Don. 2415
i.f. [IL. 327.]

798, Nevertheless the donee,
by whatsoever title, may, if
the things given be suficiently
particularized in the gift, or if
he have made an inventory,
free himself from the debts of
the domor by rendering an
account and giving up all that
he has received.—If ho be sued
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hypothecarily only, he may,
like any other possessor,
free himself by abandoning
the immoveable hypothecated,
without prejudice to the rights
of the donor, towards whom he
may he hound to make the
payment.—Poth. Don. 489 ; 2
Bour, 137, 8. [II. 327.]

799. A donee hy particular
title ¢nter vivos is not personally
liable for the debts of the
donor. In case of an hypo-
thecary action he may abandon
the immoveable charged, like
any other purchaser.—Poth.
Don. 487; 2 Bour. 137,8. [II.
327.]

800. The obligation to pay
the debts of the donor may be
extended or limited by the deed
of gift, subject to the legal
prohibitions concerning future
and uncertain debts. — The
right of the creditor in such
case against the donee per-
sonally, beyond that which re-
sults from the law, is governcd
by the rules set forth as to
delegation and indication in
matters of payment in the title
Of Obligations.—1 Rie. pt. 1,
n. 1028; 7 N. D. 12. " [IL
327.]

801. The exception of par-
ticular things, whatever may
be their number or value, in a
universal gift or a gift by gen-
cral title, does not exonecrate
the donec from payment of the
debts.—7 N. D. 11. [IIL 329.T

802. The creditors of the
donor have a right to demand
the separation of his property
from that of the donee, when-
ever the latter ig liable for the
debt, according to the rules
laid down in the preceding
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title as to such separations in
matters of succession. [II.
329.]

808. If at the time of the
gift, and deduction heing made
of the things given, the donor
were insolvent, the previous
creditors, whether their claims
are hypothecary or not, may
obtuin the revocation of the
gift, even though the donmee
were ignorant of the insolvency.
—In the case of insolvent
traders, gifts made by them
within three months previous
to the assignment, or the writ
of attachment in compulsory
liquidation, are voidable, as
presumed to be fraudulent.—
I Rie. pt. I, n. 749--; C.
1032 --. (II. 329; III. 379.]

SECTION IV.

Of registration as regards
gifts inter vivos in
particular.

804. Registration of gifts
inter vivos in tho offices ostab-
lished for the registration of
real rights, takes the place of
the inscription in the offices of
the courts which is abolished.
—~Gifts of immoveables must
he registered in the office of
the division in which they are
situate ; gifts of moveable pro-
perty, in the office of the divi-
sion where the donor resided,
at the time of the gift.—O.
1539, 2.132; 0.Mou. a. 58; 0.
D.a. 23; C.S. L. C.c. 37, s.
28, 29; C.N.939. [II. 329.]

805. The effect of the regis-
tration of gifts ¢nter vivos and
of the neglect of such registra-
tion, is regulated, as to immo-
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veables and real rights, by the
general laws concerning the
registration of such rights.—
Beyond this the registration of
gifts is required particularly
in the interest of tho heirs and
the legatees of the donor, his
creditors and all others inter-
csted, according to the follow-
ing rules.—0.D. a.27; C. 8.
L.C.e. 37, 8. 1. [IL. 329.]

- 806. All gifts inter vivos,
of moveable ox immoveable pro-~
perty, even those which are
remuneratory, must be register-
ed; save the exceptions con-
tained in the two following
articles. The donor himself
cannot set up the want of regis-
tration, neither can the donee
or his heirs; but it may be set
up by any person entitled to
do so under the general regis-
try laws, by the heir of the
donor, by his universal or his
particalar legatees, hy his
creditors, even though they
be posterior and mnot hypo-
thecary, and by all other per-
sons interested in having the
gift declared void.—Q. Mou. a.
58; 1 Rie. pt. 1, n. 1231--; 0.
D. a. 20,°27; 2 Bour. 128;
Guy. Don. 187; C. N. 941.
[II. 329.]

807. Gifts made in the direct
line by contract of marriage,
are not affceted by want of re-
gistration further than they
may be under the general
registry laws.—All other gifts
in contracts of marriage, even
between future consorts, or in
contemplation of death, and all
other gifts in the direct line,
remain subject to registration
in the same manner as gifts in
general—1 Rie. pt. 1, n. 1107,
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1123; 2 Bour. 132; 0. D. a.
19, 22, 28. [IIL. 331.]

808. @ifts of moveable
effects, whether universal or
particular, are exempt from
registration when they are fol-
lowed by actnal delivery and
public possession by the donee.
—1 Ric. pt. 1, n. 1151, 2; 2
Bour. 134. [II. 331.]

809, Gifts are subject to

the rules concerning registra-
tion of real rights contained in
the eighteenth title of this hook,
and are no longer subject to the
rules which governed inscrip-
tionsin the prothonotary’s office.
—(C.8. L.C.e.37,5.1,9. [IL
331.]
810. The donor is not liahle
for the consequences of the
want of registration, although
he have bound himself to effect
it. — Married women, minors
and interdicted persons can-
not be relieved from the failure
to register the gift, bhut they
have their recourse against
those who neglected to effect
such registration.—Husbands,
tutors, administrators, and
others whose duty it is to
attend to such registration,
capnot avail themselves of
the absence of it.—1 Rie. pt.
1, n. 1172; 1238, 1239 --; 2
Bour. 128, 9; 0. D. a. 18,
30-32; Guy. Don. 188; C. N.
940, 941, 942. [IL.331.]

SECTION V.
Of the revocation of gifts.
811. Gifts inter wizos ac-
cepted are liable to he revoked :
1. By reason of ingratitude
on the part of the donee;
2. By means of the resolutive
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condition, in cases where it may
be validly stipulated ;

3. For the other legitimate
eauses by which contracts may
ho annulled, unless sowe parti-
cular exception is applicable.——
Cod. L. 2, L.. 8, de cond. ob ecaus.
dat.; L. 1, L. 8, L. 10, de rev.
don.; L. 1, L. 2, L. 3, de don.
q. sub mod.; C. 991 --, 1006 ;
0. D. a. 39; Poth. Don. 489 --,
502 --; 1 Rie. pt. 1, n. 557,
664 --, 1044 --; 2 Bour. 138,
142, 149, 151; 7 N. D. 52, 53 ;
C.N. 953, 956, [IIL.333.]

812, (In gifts, the subse-
quent birth of children to the
donor does not counstitute a re-
solutive condition, unless it is
so stipulated.]—Ric. Don. pt.
1, n. 565, 574, 603 --, 648--;
Td. Rév. des don. 55, 56; O.D.
39--; Poth. Don. 489--; 2
Bour. 142-4, 7, 8; C. N. 960-
966. [II. 333.]

813. Gifts may he revoked
by reason of ingratitude, with-
out a stipulation to that effect :

1. Ifthe donce have attempt-
ed the life of the donor;

2. If he have been guilty
towards him of ill usage,
crimes, or grievous injuries ;

3. If he refuse him main-
tenance, regard being had to
the nature of the gift and the
circumstances of the parties.—
Gifts by contract of marriage
are subject to this revoeation,
and so are remuneratory or
onerous gifts in so far as they
excecd the value of the services
or of the charges.—Cod. L. 10,
De revoc. don.; Poth. Don.
502--; 2 Bour. 138,9; Guy. In-
gratitude, 228 ; C. N. 955,
956, 959. [IL.333.]

814, The demand of revo-
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cation on the ground of ingra-
titude must be made within a
year from the date of the of-
fence imputed to the donee, or
within a year from the day
when such offence hecame
known to the donor.—Such re-
vocation cannot be demanded
by the donor against the heirs
of the donee, nor by the heira
of the donor against the donec
or his heirs, unless the action
has heen commenced by the
donor against the donec him-
gelf, or unless, in the sccond
case, the donor died within
a year after the offence was
committed or became known to
him.—Cod. L. 10, de revoe.
don.; Rie. pt. I, n. T04--, 730;
2 Bour. 140 ; Poth. Don, 502-9;

C. 2262; C. N. 955-957. [IL.
333.)
815. Revocation on the

ground of ingratitude does not
prejudice alienations made by
the donee, nor hypothees or
other charges created by him,
previously to the registration
of the judgment of revocation,
when the purchaser or creditor
has acted in good faith.—In
cases of revocation on the
ground of ingratitude the
donce is condemned to restore
thoe thing given, if it be stillin
his possession, together with
its fruits from the date of the
judicial demand; if he have
alienated itsince such demand,
Le is condemned to restore
what it was worth at the time
of the demand.—Ric. Don. pt.
3. n. 714 --; 2 Bour. 141 ; Guy.
Révocation, 702 -- ; Poth. Don.
507,8; C. N. 955, 956, 958.
(TX. 335.]

816. [Gifts cannot he re-
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voked by reason of the non-
fulfilment of obligations enter-
ed into by the donee, as charges
or otherwise, unless the revo-
cation is stipulated in the deed ;
and such revoeation is subject
in all respects to the same
rules as the dissolution of sale
in dofault of payment of the
price, without the necessity of
any preliminary condemnation
obliging the donce to the ful-
filment of his obligations.]—
The stipulation of all other re-
solutive conditions when legal-
ly made has the same effect in
gifts as in other contracts.—

Rie. pt. 3, n. 1044; Guy. Don.
198; 7 N. D. 9; C. N. 953,
956, [II. 335.]

SECTION VI.

Of gifis by contract of mar-
riage, whether of present
property or made in
contemplation of
death.

817. The rules concerning
gifts inter vivos apply to those
which are made by contract of
marriage, with such modifica-
tions as result from special
provisions.—C. N. 1081, 1092.
[II. 335.]

818. Irathers and mothers,
and other ascendants, relations
in gencral, and even strangors,
may, in a contract of marriage,
give to the future consorts or to
one of them, or to the children
to be born of their marriage,
even with substitution, the
whole or a portion of their pre-
sent property, or of the pro-
perty they may leave at their
death, or of hoth together.—
Ric. pt. 1, n. 1027; 2 Bour.
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113,6; Guy. Don. 212; Poth
Mar. n. 2; 0. D. a. 17; 7
N. D. 81 --, 91, 92; C. N. 943,
1082, 1084, 1089. [II.335.]

819. Subject to the same
rules, when particular execop-
tions do mot apply, future
consorts may likewisc, by their
contract of marriage, give fo
each other, or one to the other,
or to the childrea to be horn
of their marriage, properiy
either present or future.—Rie.
pt. 1, n. 364; 2 Bour. 113 --3
0.D.a.17; TN. D.81--; C.
N. 943, 1091. [II. 335.]

820. Owing to the favor of
marriage and the interest
which future consorts may
have in arrangements made
in favor of third persoms, it
is lawful for rclations, for
strangers, and for the future
congorts themselves, to make
in a contract of marriage
whereby the future consorts or
their children are benefited by
the same donor, all gifts what-
soever of present property to
third parties, whether rela-
tions or strangers.—For -the
safiie reasons, the ascendants
of g future consort may, in a
contract of marriage by which
he also is benefited, make gifts
in contemplation of death in
favor of his brothers or sisters.
All other gifts in contemaplation
of death made in fayor of third
parties are void.—Leh. Suc. 1.
3,c.2,n.12,13; 0.D. 2. 17;
Bal. on 0. D. 43; Anouilh,
Inst. cont. 38, 39 ; C. N. 945.
[II. 335.]

821, Gifts of present pro-
perty by contract of marriage
are, like all others, subject to
acceptance inter wvivos. The
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acceptance is presumed in the
cases mentioned in the sezond
section of this chapter. Third
parties not present to the deed
may accept separately, either
before or after the marriage,
gifts made in their favor.—
Rie. pt. 1, n. 869, 875; Guy.
Don. 172 ; 0. D. a. 10, 12, 13
7N.D.81; C.N.1087. [IIL.
335.]

822, Gifts by contract of |

marriage of present or future
property are valid, even as
regards third parties, only in
the event of the marriage
taking place. If the donor
or the third party who has
accepted the gift die before
the marriage, the gift is not
void, but remains suspended
by the condition that the
marriage, will take place.—
Cod. L. 24. de nupt.; Bril.
Don. n. 191 ; Poth. Com. inir.
n. 17 ; Tr. Don. 2471 --, Mar.
90; (LN. 1088. [IL 335.]
823. Gifts of present pro-
perty by contract of marriage
cannot be revoked hy the
donor, even as regards third
parties benefited who have not
yet accepted, unless for legal
grounds, or by reason of a
resolutive condition validly
stipulated.—Gifts in contem-
plation of death, made by such
aets, are irrevocable in so far
that the donor, without legal
grounds or a valid resolutive
condition, cannot revoke them,
nor dispose of the given pro-
perty by gift inter vivos or by
will, unless it is in small
amounts, by way of recompense
or otherwise, He remains
ndvertheless owner in other
respeets of the property thus
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siven and may dispose of it by
onerous title and for his own
benefit. Even if the gift in
contemplation of death ho
universal he may acquire and
possess property and dispose of
it under the foregoing rostric-
tions, and may contract, other-
wise than by gratuitous title,
obligations which affect the
property thus given.—Poth.
Don. 469 ; Guy. Iast. cont.
393 --; 7N. D. 8 --; Tr. Don.
2348 --; C. N.1083. [IL.335.]

824. It may he stipulated
that a gift, either of present
property or in contemplation
of death, made in a contract of
marriage, shall he suspended,
revocable, reducible, or subjeet
to changeable or indeterminate
reservations and rights of re-
sumption, although the effect
of the disposition depend upon
the will of the donor. If, in
the case of reservations and
of a right of resumption, the
donor do not exercise his right,
the donee retains the full bene-
fit of the gift to the exclusion
of the heir of the donor.—Ric.
pt. 1, n. 1015; 7 N. D. 825 O.
D. a. 17, 18; Poth. Douo. 4t ;
C. N. 944, 946, 1086, 1089, 1093.

[IT. 385,

825, Gifts by contract of
marriage may he made sub-
ject to the charge of paying
the debts due by the donor at
tho time of his death, whether
they are determinate or not.—
In universal gifts or gifts by
general titlo of future property,
or of present and future pro-
perty together, this obligation
falls on the donee without sti-
pulation to that effect, for the
whole or in proportion to what
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he receives.—0. D. 2. 17 ; Poth. 7 of future apnsorts or of one of

Tost. 469; 7 N. D. 91 --; C.
N. 947, 1084. [IX. 887.]

826. The donee however,
after the death of the donor,
in gifts made wholly in con-
templation of death, and so
long as he has not otherwise
accepted, may free himself
from tho debts by renouncing

the gift, after making an in-|

ventory and rendering an ac-
count, and by giving back any
property of the donor remain-
ing in his possession, or which
he may have alienated or mixed
up with his own.—Poth. L e.;
0. D.Le. [IL 337.]

827. In cumulative gifts
of present and future property
the donee may also, after the
death of the donor and solong
as he has not accepted other-
wise the gift in contemplation
of death, free himself from the
debts of the donor other than
those for which he is liable
under the gift inter vivos, by
renouncing in the same manner
the gift in contemplation of
death, to resirict himself to
the present property given
him—Author. nnder two preec.
arts.; C. N. 1084. [IIL. 337.]

828. The donee may also
at the same time renounce the
present property and free him-
self from all liability, by mak-
ing an inventory, rendering an
account, and returning the pro-
perty given, in the manner
provided in respect of gifts in
general.—C. 798, [II. 337.]

829. Notwithstanding the
rule  which excludes repre-
sentation in the matter of
legacies, gifts in contempla-
tion of death made in favor

them, by their ascendants or
other relations, or by strangers,
are always, in the event of the
donor surviving the consort
benefited, presumed to be made
in favor of the children to be
born of the marriage, unless it
is otherwise provided. —The
gift becomes extinct if when
the donor dies neither the con-
sorts or consort benefited, nor
any children of theirs be living,
—Leb. Sue. 1. 3, ¢. 2, n. 33-36;
Lac. Donation, s. 7; 7 N. D.
85, 6; 4 Marc. n. 282-285; C.
N.1082. [II.337.]

830. Gifts in contemplation
of death made by contract of
marriage, may be expressed in
the terms of a gift, of an ap-
pointment of heir, of an assign-
ment of dowry or dower, of a
legacy, or in any other terms
which indicate the intentions
of the donor.—5 N. D. 544; C.
N. 967. (I 337.]

CHAPTER THIRD.
OF WILLS.

SECTION I.

Of the capacity to give and to
receive by will.

831. Every person of full
age, of sound intellect, and
capable of alienating his pro-
perty, may dispose of it freely
by will, without distinction as
to its origin or mature, either
in favor of his consort, or of one
or more of his children, or of
any other person capable of
acquiring and possessing, and
without reserve, restriction, or
limitation; saving the prohibi-
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tions, restrictions, and causes
of pullity mentioned in this
code, and all dispositions and
conditions contrary to public
order or good morals.—C. P.
292; €. 8. L. C.c. 34,5 2; C.
N. 901, [II.339.]

832, The capacity of mar-
ried women to dispose of pro-
perty by will is established in
the first book of this code, in
the title Of Marriage.—C.184;
C. N. 905, [II.341.]

833. Minors, [even of the
age of twenty years and over,]
whether emancipated or not,
are incapable of hequeathing
any part of their property.—C.
P. 293, 294, 296 ; Ric. pt. 1, n.
160 -- ; 2 Bour. 297; Poth.
Test. 334; Guay. Test. 105; C.
S. L. C.c. 34,s5.2; C. N. 903,
904. [II. 341.]

834, Tutors and curators
cannot bequeath property for
the persons under their con-
trol, either alone, or conjointly
with such persons.—Persons
interdicted for imbecility, in-
sanity or madness cannot dis-
pose of property by will. The
will of a, prodigal made sub-
sequently to his interdiction
may be confirmed or not ac-
cording to circumstances and
the nature of the dispositions.
—A person to whom an adviser
has been judicially appointed,
whether at his own request or
upon an application for his
interdietion, may validly dis-
pose of property by will.—Guy.
Conseil Judieiaire; Id. Prodi-~
guc; Id. Interdiction, 703; A.
D. Test. 713; Nov. 39, of Emp.
Leo.; Poth. Test. 3835; C. N.
901, [II. 341.}

835. The capacity of the

testator is considered relatively
to the time of making his will';
nevertheless a will made pre-
viously to a condemnation from
which eivil death results, is
without effect if the testator die
while he is under the effect of
such condemnation. — Ric. pt.
1, n. 797-9; Guy. Test. 123;
Poth. Test. 332. [II. 341.]
€36, Corporations and per-
sons in mortmain can only re-

ceive by will such property as
they may legally posscss.—C.
8. L. C.c. 34,s.3. " [II. 341.]

837. Minors and interdicted
or insane persons, though inca-
pable of bequeathing, may re-
ceive by will—Rie. pt. I, n.
126; 2 Bour. 156, 298; Poth.
Test. 337 ; Guy. Légataire, 45;
C. N.906. [IL 341.]

838. The capacity to re-
ceive by will is considered re-
latively to the time of the death
of the tostator ; in legacies tho
effect of which remains suspend-
ed after the death of the testa-
tor, whether in consequence of
a condition, or in the case of a
legacy to childrennot yst born,
or of a substitution, this capa-
city is considered relatively to
the time at which the right
comes into effect. — Persons
henefited by a will need not be
in existence at the time of such
will, nor be absolutely des-
cribed or identified therein. It
is suflicient that at the time of
the death of the testator they
be in existence, or that they be
then conceived and subse-
quently born viable, and bhe
clearly known to be the persons
intended by the testator. Even
in the ease of susponded lega-

cies, already referred to in
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this article, it suffices that the
legatee be alive, or conceived,
subject to the condition of being
afterwards born viable, and
that he prove to be the person
indicated, at the time the
legacy takes effect in‘his favor.
—2 Rie. Don. 102; 2 Bour.
299 ; Guy. Légataire, 44-6, 53 ;
C. N. 906. [IL 341.] -

839. As regards testamen-
tary dispositions, the legal pre-
sumptions of undue influence
and want of will, arising from
the relation of priest or minis-
ter, physician, advocate or
attorney, in which the legatee
stands towards the testator,
have been destroyed by the
introduction of the ahsolute
freedom of disposing of pro-
perty by will.  Presumptions
in these cases are to be estah-
lished as in all others.—C. 8.
L. C. e 34 s.1; C. N. 909.
[1L. 343.}

SECTION II.
Of the form of wills.

840, Dispositions in con-
templation of death made of a
person’s whole property, or of
part thereof, in legal form by
will or codieil, and whether
they are expressed in the terms
otj an appointment of hcir, of a
gift, of a legacy, or in other
terms indicating the intentions
of the testator, take effect
according to the rules herein-
after laid down, as universal
legacies, legacies by general
title, or as particular legacies.
—Poth. Test. 314, 5; C. N. 967,
1002. [II. 343.]

841. Two or more persons
cannot make a will by one and
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the same act, whether in favor
of third persons or in favor of
one another. — 0. T. a. 77;
Merl, Test.s.1,§1, a.1; Ric.
345 ; 2 Bour. 311; 17 Guy. 135;
C.N. 968. [II. 343.]

842, Wills may be made:

1. In notarial or authentic
form ;

2. In the form required for
holograph wills ;

3. In writing and in pre-
sence of witnesses, in the form
derived from the laws of Eng-
land.—C. S. L. C. c. 34, 5. 3;
Rie. pt. 1, n. 1482-4; Guy.
Test. 141 ; 14 Geo. 3, ¢. 3,5.10;
C. N. 969. [II. 343.]

843, [Wills in notarial or
anthentic form are received
before two notaries or before
anotary and two witnesses ; the
testator, in their presence and
with them signs the will or de-
clares that he cannot do so,
after it has heen read to him
by one of the notaries in pre-
sence of the other, or by the
notary in presence of the wit-
nesses. Mention is made in
the will of the observance of
the formalities.]—C. P. 289 ;
C. 0. 289; Rie. pt. 1, n.
1503 --; Poth. Test. 301, 2;
2 Bour. 304, 5 ; Guy. Test. 155 ;
Fer. C. P. 289, gl. 5, n. 7; 1
Dupl. s. 3, a. 11, p-591; 1 J.
A.1 2,¢. 99; Fur. Test. c. 2,
8. 3, n. 7; 6 Bril. Test. n. 93;
0.-1735, a. 23; Sal. on same
a.; C.N.972. [IIL. 343 ; IIIL.
379.]

844, Authentic wills must
be made as originals remain-
ing with the notary.—The wit-
nesses must be named and
deseribed in the will. They
must be of the male sex, of
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full age, and must not be
eivilly dead, nor sentenced to
an  infamous  punishment.
[Aliens may serve as wit-
nesses.] The clerks and ser-
vants of the notaries cannot.
~—The date and place of its
execution must be stated in
the will.—2 Bour. 304 --; Guy.
Test. 141 --; Poth, Test. 306, 7,
C. 0. t. 16, n. 14; Tr. Don.
1447 C. 8. C. e. 99, 5. 115;
C. N. 971, 972, 975,980, [II.
343.
845, [A will cannot be ex-
ecuted hefore notaries who are
related or allied to the testator
or to each other, in the direct
line, orin the degree of brothers,
uncles, or nephews. The wit-
nesses however may be related
or allied to the testator, to the
notary, or to one another.}—
2 Bour. 306, 7; Guy. Notaire,
206 ; Poth. Test. 306, 7; C. 0.
16, n. 13. [II. 345.]

846. [Legacies made in
favor of the notaries or wit-
nesses, or to the wife of any
such notary or witness, or to
any relation of such notary or
witness in the first degree, are
void, but do not aunul the

other provisions of the will.]— !
"of Gaspe, to remedy the want

Testamentary executors who
are neither benefited nor com-
pensated by the will may serve
as witnesses toits execution.—
C. P. 289; 0.BL a.63; Ter. C.
P. 289, gl. 4, n. 20, 21; Ric.
Don. pt. 1, n. 554; 0. T. a.43;
Poth.” Test. 305-7, C. 0. t. 16,
n. 14; Lac. Témoin, s. 4, n. 4;
Merl, Test. 404 ; Tr. Don.
1601. Author. under a. 107;
C. C. V. 655; Author. under
a. 853. [II. 347.]
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847, Willsin authentie form
cannot he dietated by signs.
—[Deaf mutes and others who
cannot declare their will by
word of -mouth, may do so, if
they are sufficiently educated,
by means of instructions writ-
ten by themselves and handed
to the notary, before or at the
execution of the will.—Deaf
mutes and such persons as can-
not hear the will read, must
read it themselves, and aloud,
as regards those who are only
deaf.—A  written declaration
that the deed contains the
will of the testator and is pre-
pared in accordance with his
instructions,may he substituted
for the same declaration by
word of mouth, when it is re-
quired. — Mention must be
made of the ohservance of these
exceptional formalities and of
their cause.—If the deaf mutes
and others cannot avail them-
selves of the provisions of this
article, they cannot make wills
in the authentic form.—Riec.
pt. 1, n. 141, 1503, 1530 ; 2
Bour. 296, 305; Guy. Test.
104. [II.347.]

848, Further and speecial
provisions exist for the distriet

of notaries for the cxecution of
wills as well as of other acts.
—[Saving these provisions of
a local nature, ministers of
religion cannot replace notaries
in the execution of wills;
neither can they serve other-
wise than as ordinary wit-
nesses.]—C. P. 289 ; Poth. Test.
300; 4 Geo. IV. . 15; 3 &4 V.
e. 5, [II.349.}

849, Wills made in Lower
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Canada or elsewhere by mili- .

tary men in active servic(.a out
of garrison, or by mariners
during voyages, on board ship
or in hospital, which would be
valid in England as regards
their form, are likewise valid
in Lower Canada.—I. 8. 1V.
c. 26, 5.10,11; 29 Car. IT. c. 3;
1 Will. IV. c. 20, 8. 48 ; Pars.
W. 24-30; C. N. 981. [II
349.

850. Holograph wills must
be wholly written and signed
by the testator, and reguire
neither notaries nor witnesses.
They are subject to no parti-
cular form.—Deaf mutes, who
are sufficiently cducated, may
make holograph wills, in the
same manner as other persons
who know how to write.—2
Bour. 303 ; Poth, Test. 207, 8;
Guy. Test. 137, 8; 1 GIf. Ev.
§ 366; C.N. 970, {II. 349.]

851. Wills made in the
form derived from the laws of
England, [whether they affect
moveahle or immoveable pro-
perty,] must be in writing and
signed at the end with the
signature or mark of the testa-
tor, made by himself or by
another person for him in his
presence and under hig express
direction, [which signature is
then or subsequently acknow-
ledged by the testator ashaving
been subscribed by him to his
will then produced, in presence
of at least two competent wit-
nesses together, who attest and
sign the will immediately, in
presence of the testator and at
his request.]—[Females may
serve as attesting witnesses
and the rules concerning the
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competency of witnesses are
the same in all other respects
as for wills in authentic form.]
—I.8.29 Car. II. ¢. 3,8.5; 2
GIf. 1. 676-8; 1 Jarman, 76; 7
L. C. R. 280, Lambert & Gau-
vreau; Lovelass, W. 315,6; I.
S. 7 Will. IV.; 1 V.ec. 26; 15,
16 V. c. 24. [IX. 349; III.
379,

852, Deaf mutes capable of
understanding the meaning of
a will and the manner of
making one, and all other
persons, whether literate or
not, whose infirmmity has not
rendered them incapable of so
understanding or of expressing
their intentions, may dispose
of property by will in the form
derived from the laws of Eng-
land, provided their intention
and the acknowledgment of
their signature or mark are
manifested in presence of
witnesses.—GIf. Ev. 1. e. [II.
349.]

8953, In wills made in the
last mentioned formn, legacies
made to any of the witnesses,
or to the hushand or wife of
any sach witness or to any rela-
tions of such witness [in the
first degree], are void, hut do
not annul the other provisions
of the will. — The competency
of testamentary executors to
serve as witnesses to such
wills, is subject to the same
rules as in wills in authentic
form.—I. 8. 25 Geo. II,c. 63
1 Steph. 575; Alnutt, P. W.
93, 1705 1 Jarman, W. 65 --;
Christie, P. W. 153, 171,173 ;
Pars. W.19. [IL 351.]

854. In holograph wills,
and in wills made in the form
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derived from the laws of
England, whatever comes after
the signature of the testator is
looked upon as a new act,
which in the former case must
likewise be written and signed
by the testator, or signed only
in the latter. In this latter
case the. attestation of the wit-
nesses must follow cach signa-
ture of the testator, or come
after the last as witnessing the
whole of the will preceding
such signature.—In wills made
in either of the forms men-
tioned in this article, date and
place, need not be mentioned
on pain of nullity. The
judges or courts must decide
in each case whether their ab-
sence creates any presumption
against the will or renders un-
certain any of its particular
provisions.—The will need not
be signed upon each page.—
Ric. pt. 1, n. 1491; 2 Bour.
304; Poth. Test. 299; Guy.
Test. 167,169, 170; Pars. W.
13,60 ; 1 Jarman, 78,160, [II.
351.]

855, The formalities to
which wills are subjected by
the provisions of the present
section must he observed on
pain of nullity, unless there is
some particular exception on
the subject. — Nevertheless
wills purporting to be made in
one form, which are void as
such in consequence of the in-
observauce of somc formality,
may be valid as made in
another form, if they contain
all the requisites of the latter.
—7 L. C. R. Lambert vs. Gau-
vreau, 277; 1 Rie.pt. 1, n
1617; C. N. 1001.

11

SECTION 1IT.
Of the probate and proof of
wills.

856. The originals and le-
gally certified copics of wills
made in authentic form make
proof in the same manmer as
other authentice writings.—C.
1215, [II. 351.]

857. Holograph wills and
those made in the form derived
from the laws of England,
must be presented for probate
to the court exercising superior
original jurisdiction in the dis-
trict in which the deceased had
his domicile, or, if he had none,
in the district in which he died,
or to one of the judges of such
court, or to the prothonotary
of the district.- The court, or
judge, or the prothonotary, re-
ceives the depositions in writ-
ing and under oath of witnesses
competent to give evidence,
and these depositions remain
affixed to the original will, to-
gether with the judgment, if it
have been rendered out of court,
or a certified copy of it, if it
have bcen rendered in court.
Parties interested may then
obtain certified copies of the
will, the proof and the judg-
ment, which copies arc authen-
tic and give effect to the will
until it is set aside upon con-
testation.—If the original of
the will he deposited with a
notary, the court or judge, or
the prothonotary, causes such
original to he delivered up.—
Alnutt. P. W. 618; 41 Geo. IIT,
c.4,5.2; C.8 L. Coe 34 s
3 ; Weatherly, G. P. 323;

(L. 851.] | Poth, Test. 300; 8 Ency. 26
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6 Bril. 661, n. 176; 2 Steph.
193 ; Lovelass, W. 391, 417 ;
Dorion & Derion, Jugt. in ap-
peat,1861; C. N. 1007. [IL.351.]

858. The heir of the de-
ceased need not be summoned
to the probate thns made of
the will, except it is so ordered
in particular eases.—The func-
tionary who takes the probate
stakes cognizance of all that
relates to the will.—The pro-
bate of wills does not prevent
their contestation by persons
interested. — Alnutt, L. e¢. ;
Weatherly, 1; 1Jarman, 22,3 ;
1 GIf. § 518; 2 Id.§ 691,692,
344. [II. 353.]

859, Tho acknowledgment
of a will by the heir or hy any
interested person has its cffect
against him, as regards his
right to contest its validity
subsequently,but does not pre-
vent tho probate and the de-
positing of the will with the
prothonotary in the proper
manner, in so far as concerns
other parties interested.—C.
8. L. C. e. 37, s. 25 § 2;
Lovelass, W.418. [II. 353.]

860. When the minute or
the original of a will has heen
lost or destroyed by a fortuitous
event, after the death of the
testator, or has been withheld
without collusion, by an adver-
sary or by a third party, the
will may he proved in the man-
ner provided in such case for
other acts and writings in the
title Of Obligations.—If the
will have heen destroyed or
lost before the death of the
testator without the fact ever
having come to his knowledge,
it may be proved in the same
manner as if the accident had
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oceurred after his death. —TIf
the testator knew of the do-
struction or loss of the will
and did not provide for such
destrnetion or loss, he is held
to have revoked it, unless he
subsequently manifests his in-
tention of maintaining its pro-
visions.—C. 1217, 1218, 1219,
1233, 51; Tr, n. 2108; Love-
lass, W. 342, 350; C. 5. L. C.
e. 37,s.25,§2. [II. 353.]
861. Incases where, in con-
formity with the preceding
artiele, a non-produced will
may be judicially proved, a
probate of it may also be ob-
tained, upon petition to that
effect and positive proof both
of the facts which justify such
a proceeding and of the com-
tents of the will. Insuch case
probate of the will is held to be
established according to the
proof deemed sufficient, and to
whatever modifications may
be found in the judgment.—
Weatherly, 86-8; Alnutt, 136;

2 GIf. § 688 a, 693; 1 Jarman,

136. [II. 355.]

862. The safliciency of one
witness applies to tho probate
and proof of wills, even of those
lost or destroyed, if the court
or judge be satisiied.—Alnutt,
1705 2 GIf. § 694. [II. 355.]

SECTION IV.
Of legacies.
§ 1. Oflegacies in general.

863. Testamentary dispo-
sitions of property constituto
legacies, either universal, or
by general title, or by particu-
lar title.—Dom. Legs, s. 1, n.
1 Guy. Legs, 401; Poih.
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Test. 315; C. 840
1oL, [IF, 3
864, The punllmt\ of a de-
ceaseil person which is not dis- |
posed of by will, or concerning ]
which the dispositions of his|
will are wholly without effect,
remains in his abintestate sue-
cession, and passes to Lix Law-

C. N. 1002,

ful hei . Test. t. 1.

4) 1. . ‘}A g [

FLovelas: [[l ]
8E5. \\ lnn o legacy made

subject to  another leguey
Iapses, from a cause dqmu[ nf
npon the legatee, the legacy to |
whieh it is thus suhjec ot xlnv
not  therefore lapse, hut is
deemed to form a distinet dis-
position, charged upon the heir
or legatee to whom the lapscd !

logacy acernes.—2 DBour

& eit.; Poth. Test. G
Guy. Légataive, 75,6, [IL
355.]

886. The legatee may al-
ways repudiate the legacy so
long as he has not accepted it.
The acceptance may be either
express or implied. Aecept- |
ance may be implied from the
same acts as 1n abintestate
guccessions. The right to ae-

digalily, to <ILCO])[ legacices for
themsely,
rales establizhed for thr\ .1&((1“
tance of successions. — tiuy.
L¢ gntuxo [11. .
858. etion L:Ll\es plae
in favor nl the legatees in ile
case of [apsed h,fm ies, when
such legaciex are made in
favor of several persons jointly.

5

3+ —They are held to be so e

when they are ereated by one
and the same dispositinn and
the testator has nnt assigned
the share of each colesatee in
the thing berguenthed.” Direw-
tions given to divide the thing
Jointly disposed of into equal
aliguot shures, do mot prevent
accretion from taking place.—

The legacy is also pmsumml
to he made jointly when a
thing which cannot he divided
without deterioration he-
gueathed hy the same act to
several persons scparately.—
The right to acerction applies
also to gifts ‘nter viros moade
in i.mn of several persuns
jointly, when some of the
doneez da nof o
L 8.9 2Bour. 380 --
4065 Tr. Don. n.

is

cept a legacy, not prreviously
npmlmtml I 3 to the beirs
al other legal 1epxcsentut1vcs
of the leg: {ee, in the same
manuer as heritahle rights dc-
rived flum the Taw alone.—2
Bour. 326.7; Poth. Test
Guy. L« tsataire, b3,
[I1. 555.)

86%7. Tutors and carators
may aecept legacies, subject to
the same restrictions as in the
case of ahinlestate successions.
—The capacity of minors and

C. N. 104k 1045, [IL.

133.]
839,
légatees who shall be merely
fiduciavy or simply trustees for
charitable or other lawful pur-

A textator may name

poses within the limits pee-
mitted by law; he may also
deliver over his property [oe
the same ohjects tn Lix Lesta-
efiect,

mentary cxceutors, or

such  purpe by means of
s impe upon his
or legutees. —2  Rie.

and con-

n. 7

Subst. pt. 1.

of persons interdicted for pro-
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wequrnee of unrest ieted frecdom
of wills.  [IT.537.]

" 870. Puyment made in good
faith to the oxtenxible heir, or
to a legatee who is in posses-
sion of the succesxion, is valid
against the heirs or legatces
who present themselves after-
wards; ‘ing the recourse of
the latter against him who hus
received without a right to do
s0.—C. 11455 Darg. on 410 .
Br., gl. 3, n. 1; Poth. 0h. 503 ;
7 Toul. n. 26,20, [[I1. 3567.]

871, Iruits and interest
arising from the thing he-
queathed accrue to the bene-
fit of the legateo from the time
of the death of the testator,
when the latter has expressly
declared in the will his inten-
tion to that cffect.—Lifc-rents
or pensions, bequeathed by wuy
of maintenanee, also begin from
the date of the testator’s death.

—TIu all other cases, fruits and
interest do not acerue until
they are judicially demanded,
Lor until the debtor of the
legaey is put in defanlt,]—fF.
L. 23, de feg. et {id.; Ric. pt.
2,n.99; 2 Bour. 534, 5; Poth.
Test. 382; Bac. e. 8, n. 25;
. N.1015, [IX.363;1II.579.]

872. The rules concerning
legacies and the presumptions
of the testator’s intention, as
well as the meaning ascribed
to certain terms, give way to
the formal or otherwise suffi-
cient expression of such inten-
tion, given in another sense or
with a view to different effects.

The testator may derogate from
these rules in all that is not
contrary to public order, to good
morals, to any law containing
a prohibition or some nther ap-

1
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plicable declaration of nullity,
or to the rights of erediters and
third persons.—Ric. Den. pt. 2,
n.129; 2 Bour. 353; Dom. Test,
t.1,s. 6, 8. 2. [TL. 557.]

§ 2. Of wniversal legacies and
{egeries by yeneral title,

873. Universal legacicesare
testamentary  dispo ons by
which the testator gives to one
or to several persons the whole
of the property he leaves at
his death.—Legacies are only
by general title when the tes-
tator hequeaths an aliguot part
of his property, as o half, a
third, or a universality, such
as the whole of his moveable
or immoveable property, or the
whole of the private property
excluded frow the matrimonial
community, or an aliquot part
of any such whole.—All other
legacies ure by particular
title. — The execption of par-
ticular things, whatever may be
their number or value, does
not destroy the character of
universal legacies, or of lega-
cies by general title.—Dom.
Legs, t. 2; Guy. Légataire,
42, 5; Poth. Test. 5155 Proud.
Usnf, n. 1025, 1544, 1845; C.
780, 8015 1 Rie, pit. 5, n. 15275
C.NLoos, ote. [11.357.]

874. The legatce has the
same delays as the heir to
make an inventory and to de-
liberate. If he have not as-
sumed his quality within the
delays, and be afterwards sued
for the debts or charges attach-
ed to his legacy, he is not freed
from the costs by his renuncia-
tion, any more than the heir
would be.—Consequence of as-
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similating  legatees to hreire.  gataire, 100; 2 L. Lz con-
[IL 357 | dit. n. 214 [TI. 350.]

875. The liability of a uni- 878, [Univer-allesiters and
versal legatee, or of a legatee | legatees by geueral title cannot
by general title, or by parti- | alter o ";]‘ftmn-v, free them-
cular title, for the debts selves fromersonal liailiey for
and Lyypothees, is explained in | the debts and legacies 1m1x}ysed
the title Of Sueeessions, and, in | upon them 1y Euw or by the
certain respeets, in the present | will, withuutvlmviug ohtained
xection, und also in thetitle O/ henefit of inventory; they are
Csufruct —[ 11 357.] in this respect, and in all that

876. Thelegatee of w usu- | concerns their administration,
fruct bequenthed as a universal | the rendering of their account
legaey, oras wlegacy by geue- ' and their discharge from lia-
ral title, is personally liable Phitity, subijert to the e Tules
towards the ereditors for the | as the heir, and to the ohli
debts of the suecession, even for | tion of registering.—L tees
the principal, in proportion to | by particular title upon whom
what he receives 5 he is hypo- | the will fwpoxes debts and
theecarily liable fur whatever | charges of uncertain extent,
claims affect the immoveables | may, in the same manner as
included in his shure, as any | the heir w1l universal legatee,
other legatee by the sawmc title, [ aceept only under benelit of
and with the same rceourse. {i :

The valuation is made propuor-
tivnately between him and the
proprictor in the manner and | [IL. 550, |
according to the rules set forth 879. The ereditors of axuc-+
in article 474.—II. L. ult. De | cession have a it to the
usu. ct usaf. ; Lae. Usulruit, s. ) separation of property against
2, n. 15; Guy. Usafruit, 396 ; | a legatee liable for a debt, in
10 Demol. e 523, 545, 6045 | the same manner as aginst an
Proud. Usufruit, n, 479, 1834, | heir, for the portion in which
1880, [IT. %57.] he is liahle—t. 8. L. L e 37,

877, Atestator may change, | s. 27, § 3; Consequence of a.
among his heirs and legatees L 350.]
the manner and proportions in

@
—
=
H

§ 30 legacies by guartivulir
title.

which thelaw helds them liable | 3
for the payment of the dehis

and legacies, without prejudice 880. The debts of a testutur
to the personal or hypothecary | must in all cases be paid in

action of the creditors agninst | prelerence to his
those who are lesally subject | Particular legacie
to tho right claimed, andsaving | the heirs, or unive
the reconrse of the latter araingt | orlegatees by general title,
those mpon whom the testutor | in fthe proportion for \\‘?l(‘ll.llc
imposed the oblig: tion.—t Ric. [ s liable, wx in the eontribution
Pe 2, m. 18, 52, 5065 Gy, Li- ¢ the debts, and the legatce
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¢ a right to demand the se- | testator for a part only, he is
P tion of property.—If the | presaimed to have begneathed
Togaey be fmposed upen one | only tho part w ‘eh Delouged
ilar heir or legatee, the | to him, even when the re-
personal action of the legatee | mainder belongs to the heir or
by pavticulae tithe does not ex- |.|in~||n;ll Tegntee, unless ]_\!.s
tond to the others.—The right | intention to the centrary is
to a legaey docs not earry with | imanitest.J—Tle  xame rulo
it a hypothes upon the property | applivs to the hequest made
of the snceession, hut the tes- | hy one of the eonsorts of a
tator, whatever may be the | thing helonging to the commu-
form of tho will, may secure it nity; saving the right of the
by a special hypotheration re- lematee o e whale of the
i s the rights ﬂnnw hequeathed under the
sarties, that the will | circumstances cnumeral in
‘)Oll istered.—1oth, Dron. 353, | the title concerning marriage
Voot, 1. ‘.’1). n. Y7 ie= covenants, and gensvally inthe
Dril. Less, n. l I 2o (L8, Lo (L] case of tho fullewing avticle.—
T8 1020 I)vm n. 1763, Antle vndera. 881, [LL 561.]
1928, 9 " lmul \ 883, [If the testator since
NotolTo [ 5a0] the muking of the will have
831, [The Dbequest of al heeome, wholly  or in parl,
thing which does not belong to | owner of the thing hegueathed,
tive: testator, whther he was | the legacy is valid as regards
awure or not of another’s right | whatever remains in his suce-
to it, is void, even when the | cession, notwithstanding  the
thing belongs to the heir or | provicions contained in the
legatee charged with the pay- | preceding  artiele; excepting
ment  of it.-—The legacy i the case in which the thing
however valid, and is erquiva- ' remains in the succession only
lent to tho charge of procuring | by reason of the nullity of a
the thing or of paying its|subsequent voluntary aliena-
value, if such appear to have | tion of it by the testator.—C.
been the intention of the testa- | N. 1021, [IL. 363.]
tor. In such caxe, if the thing 884, When a le;
bequeathed helong to the heir | particular  title  comyn
or tho legatee charged with | universality  of  axsets  and
the payment of it, whether the | linhiliti as for example a
fact was known or not to the | certain succession, the legatee
testator, the particular legatee | of such wniversulity is held
i s d of the ownership of  personally and alone for the
hislegacy.]—Ric. pt. 3, n. 282-" debts connected with it, with-
4-5, 291 --5 2 Dour. 351, 2;|out prejudice to the rights of
Poth. Test. 365-5; Lae. Legs, ' the ereditors against the heirs
ht ", 5 2 Despopll 288 --, fand  universal legatees, or
e C N 1021 [II. 361] legatees by general title, who
882 [If the thing be- - have their recourse against the
queathed belonged to the particular legatee. — Proud.

P

v by
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Usafruit, n.
(II. 363.]

885. In the casc of insuffi-
eicney of the property of the
suceeasion or of the heir or
legatec lahle for the payment,
the legacies cntitled o pre-
ference are paid first, and the
remainder is then divided rate-
ably among the otlier legatees
in proportion to the value of
their respective legacies. Le-
gatees of a certain and deter-
minate object take it without
being hound to contribute to
the payment of the other
legaeies which have no pre-
ference over theirs.—Ric. pt. i,
n. 1530; 2 Dour. 322-5; Poth.
Test. 352 --; tiny. Légataire,
85, 96, 100, [1I. 363.]

886. To obtain the reduc-
tion of particular legacies, the
creditors must first have dis-
cussed the heir or legutee who
is personally hound, and have
availed themsclves in time of
the right to separution of pro-
perty.—The creditors exercise
this reduction against cach of
the particular legatees for a
share only, in proportion to
the value ot his ] v. hut the
particular legate may free
themselves by giving up the
particular legacies or their
value.—Auth, under a. »85.
[LI. 363.]

887, Creditors of the sue-
cession, in the casc ol reduction
of particalar Tegacics, have a
preferable right to the thing
heyueathed, over the creditors
of the legatee, as in the case
of separation of propcrty.—A
particalar  legatee  suffering
such reduction has his reconrse
against the heirs or legatecs

1025 --, 1845 -, |
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who are persanally liuble, and
is substitided by Taw in all the
rights of the ereditor thas paid.
—Guy. L 1§ 2 Bour.

. [IL .

888. When an humoveahle
hegueathed has been inereased
by further azquisitions of pro-
evty, the property thus ac-
quired, evenifit he contiguous,
is not decmed to furm part of
the legaey, unless from its
destinativu and the eircum-
stances it may be presmmnel
that the testator intended it to
form a mere dependency, con-
stituting with the immoveable
begueathed but one and the
same  proverty. — Buildings,
embellishments and improve-
ments are deemed to be ad-
juncts of the 1hine bequeathed.
—DPoth. Test. 379 2 Bour, 33%;
1 Th. Des. 4945 €. N. 1019,
[IL. 31

889, [ Lf hefore or since the
will, the homoveable hequeath-

.cd have heen hypothecated fur

a dehtof the testator remain-
ing still due, or cven for the
debt of a third person whether
it was known or not fo the {e--
tator, the lieir, or the universal
legatee, or the legatee by
gencral title is not hound to
Qischarge tlie hypothee, unless
he is ohbliged to do xo by the
will.] A usulraet establixhed
upon the thing beqaeathed s
also horne without recourse iy
the partienlar legatee. The
same rule applics toservitudes.
—If however the hypothecary
debt of o third person, of which
the testator was ignorant, af-
fect at the same time the
particular legaey and the pro-
perty remaining in the succes-
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gion, the benefit of division
may veeiprocally be clainted.
—it. L. 57, L. 69, § 3, de les et

fiddl, 1: 2 1 Potl.
Test. 3773 vy
CoNL Tz,

890. \ e made in

favor ot tereditor t= not deemed
to be in compensution of his
claim, nor that in faver of a
servant in compensation of his

wares,—IF, L. 28, L. 29, de
lex. et tid. s Rie. pt. 2, . 1685
2 Bou 605 Ghuy, Ly re,
2,5 CONL 2.

§ L the seizin of leyutres,

891, T.egatees hy whatever
title, are, by the death of the
testator, or hy the event which
gives cffeet to tho lesacy,
seized of the right to the thing
hegneathed, in the condition
in which it then i together
with all its nec y depen-
deneies, and with the right to
obtain paywent, and to prose-
cute all clais resulting from
tho legacy, without heing ob-
liged to obtain legal delivery.
CLoCoe 54oe20 [ILL
III. 279

565

SECTION V.
OF the revocation and lapse
of wills and leyacies.

892, Wills andlegacies can-
not be revoked by the testator
exeept;

1. By means of & subsequent
will revoking them either ex-
pressly or by the nature of its
dispusitions ;

2. By means of a notarial or
other written act, by whiech a
change of jntention is express-
ly stuted;

08 AND BY WILL.

3. By means of the destruc-
tion, tcaring or erasure of the
holograph will, or of that made
in the form derived from the
laws of England, deliborately
effected by him or by Lis order,
with the intention of revoking
it; andin some cuses by reason
of the destruction or loss of the
j will hy a fortuitous event bhe-
coming known to him, as ex-
plained in the third scction of
tho present chapter ;

4. By his alicnation of the
thing bequeathed.—f. L. 3, §
I1, L. 15, L. 16, de adim. v.
transf.; Poth. Test. 3s6-501y

on. 121-6, 154, 20

2 Bour. I81-6,

; Tr. Don.n. 2048, 2107--;
. N. 1035, [IL. 365.]
893. The revocation of a
will or of a legacy may also be
demanded: 1. On the ground
of the complicity of the legateo
| in the dcath of the testator, or
'by reason of grievous injury
done to his memory, in the
same manner as in thoe caso of
legal succession, or, if the lega-
tee hindered the revocation or
modification of the will; 2. By
reason of the resolutive condi-
i tion ;—Withont prejudice to the
canxes for which the validity of
the will or legacy may be im-
pugned.—The subsequent hirtly
of children to the testator does
not effect & revoeation.—[Ln-
mity springing up hetween
him and the legatee dues not
establish a presumption of re-
voeution.—Rie. phod n 688 --;
2 Bour. 396, 40:5-4; Poth, Text,

|

5

387-396 ; (. K. L. (. o, 34,
s 25 C.N. 1046, 1047, [II.
367.

894, Subsequent wills which
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de not revoke the preceding | the hands of the testator, {un-

ones jnan express manner,
annul  only  such
tions thercin as are inconsist-
ent with or contrary to thase
contained in the later wills.—
Ric. pt. 3, n. 148, 2 Dour.
312, 358-0, 385, 3u5; DPoth.
Test. 386, 390, 104--; C. N.
1036, [II. 367.]

895. A revocation contain-
ed in a subsequent will retains
its full cffect, although such
will should remain inoperative
by reason of the incapacity of
the legatee or of his refusal to
aceept.—A revocation contain-
ed in a will which is void Ly
reason of informality, is also
void.—Riec. pt. 3, n. 168,9; 2
Bour. 303; Poth. Test. 388-300;
C. N. 1037. [1f. 367; III.
379.]

896. In the absence of ex-

press dispositions, the circum-

stances and the indications of
the intention of the testutor de-
termine whether, upon the re-
vocation of  will which revokes
anather will, the former will
revives.—2 Bour. 390 ; Tr. Don.
2065 ; Rie. Don. pt. 3, n. 175,
[II. 367.]

89%7. [Every alienation hy
the testator of the right of owa-
crship in the thing herquendlied.
even in a case of necersity, or
by forced means, or with right
of redemption vescrved, or by
exchange, carries with it, un-
less he has otherwise provided,
a revocation of the will or le-
gacy for all that has been thus
disposed of, even though, if it
were voluntary, the alicnation
he void.]—The revocation sub-

sists although the thing should | 1910

afterwards have returncd into |
11%

dixpoxi- |

Dol 3955 2 Dour. 3945 O NL

Jesshe appenrstoh
the contrury . TR
262 --5 2 Bour. 508, 95 Voit. P,
de adim. leg. n. 6; Poth, Test.
S00, 15 2 Pand. 431, 0. 8 Tr.
Daon. 2005 C. N, 1038, [II.
569.3

898. A person cannot, other-
wige than by the effect of gifts
in contemplation of death made
by contract of warriage. forega
his right to dispose of his pro-
perty by will or by gift in con-
templation of death, orto revoke
his testamentary Qispositions.
Nor can a persen subject {he
validity of any future will to
formalities, expressions or signy
not reguired by law, or to other
derogatory clauses.—0. T. a.
765 DPoth, Test. 392, 3; Hen.
. 5,¢. 2, q. 13 Rie. Don. pt. 3,
n, 74 --; 2DBony. 3805 Pup. L
20, t. 1, a0 4, 55 Obscervafions
suy JTenr; 1. c.mn. 8 --; Arr.
cited Ly Ttie. Loe. [IL, 560,

829, [Hcirs cannot be cx-
chinded from suceessions, un-
less the act exelnding them is
clothed with all the formalities
of a will] ([II.:

9GO0, Ever amentary
Qisposition lap if the person
in whose favor it is made (o
not survive the testator.—Rlie.
pto 2, m, 565 2 Bour, 593
Polli. Test. 294; €. N.
[1T. 269.]

901, Every testamentary
disposition made under a von-
dition which depends on an
uncertain event, lapses if the
legatee die before the fulfilment
of the condition.—Poth. Test.

E]
JEUHE

(IT. nau.]
2, Conditious whizh are

=8

90
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intended by the testator to sus-
pend enly the cxeention of a
dispo=itioy, do not prevent the
Jeat o from having an acquired
rizht transmissible to his heirs.
“Poth. Text, 3655 2 Bour. 3715
¢ 10895 CONLTOdLL [T 560.]
903. A legacy lapses if the
thing hegueathed perish totally
duving the lifetime of the tes-
tator.—The loss of a thing he-
queathed which happens after
the death of the testator falls
upon the legatee, except cuses
wherein the heir or other holder
muy be responsible aceording
to the rules applicable gene-
rally to things which form the
snbjectof obligations.—Ric. pt.
3,om a4 -0 2 Bonr, 309, 400,
40 Poth, Test. 597 --3
L=, 8. 162 L1019, 1050, 1063,
1064, 1063, 1067, 1065 €. N.
12, [T 5690
904. A testumentary dis-
positicnlapses when the legatee
repudiates it or i ineapable of
receiving under it.—1Htic. pt. 3,
n. 416; 2 Bour. 95 Poth.
Test. 587, 393, 396 ; . N. 1043,
{11, 360.)

SECTION VI,

Of testamentury erecutors.

905. A testator may name
onc or more testamentary exe-
cutors, [or provide for the man-
ner in which they shall be ap-
pointed ; he may also provide
for their successive rcplace-
ment.]—Heirs or legatees may
lawfully he appointed testa-
mentary exeeutors,.—Creditors
of the succession may he cxe-

cutors without forfeiting their
or

claims. — Single women
widows may also be charged

GIFTS INTER VIVOS AND BY WILL.

with tho esccution of wills.—
The courts and judges cannot
appoint nor replaco testamen-
tary exceutors, [except in the
cases specified in article 924.]
—If there be no testamentary
cxeeutors, and none have been
appointed in the manner in
which they may be, the exeeu-
tion of the will devolves en-
tirely upon the heir or the
legatee who receives the sue-
ssion.—Rie. Don. pt. 2, n.
64, 67; tiuy. Exée. test.
i Poth. Test. 3549 ; 2 Bour.
S0 (UNL1025. [IIL371.]
906. Married women can-
not wecept textamentary exe-
cutorship without the consent
of their hushands. — Single
women and widows who marry
while they are testamentary
exeeutors, do not forfeit their
oflice by mere operation oflaw,
even though they have entered
into  community of property
~with their husbanids, but they
_reguire the consent of the latter
I to continue the exercise of
‘such office.—A testamentary
i exccutrix separated as to pro-
\ perty from her hushand, cither

by contract of marriage or by
judgment, may, if he refuse the
consent necessary forher to ac-
cept or to exercise the office,
obtain judicial authorization as
in the cages provided for in
article 178,—1ie. Don. pt. 2,
n. 67; Poth. Test. 3559 Giny
L c.; 2 Bour. 573 5 Dril. Exde.
test. n. 13; (. N. 1029, [IIL.
371.]

907. Minors cannot act us
testamentary exccutors, even
| with the authorization of their
tutors.—Nevertheless emanci-
| pated minors may do so, pro-
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vided the executorships he of
small importance in proportion
to their means.—Poth. Test,
360; . N.1030. [IL 571.)

908. The incapacity  of
corporations to execute wills
is declared in the -first hook.
~—Persons who compose a cor-
poration, or such persoms and
their successors, may he ap-
pointed to exceute wills in their
purely personal capacity, and
may aet in that hehalf if such
appear to have been the inten-
tion of the testator, although
he may have designated them
solely hy the appellation which
belongs to them in their corpo-
rate capacity.—The same rule
applies to persons designated
by the title which belongs to
their office or position, and to
their successors.—Rie. Don. pt.
2, n. 69, 70; Poth. Test. 368.
[II. 571

909. Subject to the pre-
ceding provisions, persons who
cannot oblizate ~ themselves
cannot be testamentary execu-
tors.—Ric. Don. pt. 2, n. 68;
Poth. Test. 359; (tuy. Exdcr.
Test. 158; C. N. 102s. [II.
A73.

910. No person can he com-
pelled to accept the office of
testimentary  executor, — Its
daties are performed gra-
tuitonsly, unless the testator
has provided for their remun-
eration.—If a legacy made in
favoer of a testamentary cxceu-
tor have no other cause than
such remunecration, and he do
not aceept the office, the legacy
lapses by reason of the failure
of the condition.—If he accept
the legacy thus made, he is
presumed tv have accepted the
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executorship. — Testamentary
exceutors are not hound ti, he
SWOrn ; nor to give security,
unless they huve accepted with
that condition.—They are not
liable to coereive imprisoument.
—Culd. T.. 3, de cond. insert. ;

Rie. D pt. 2, n. 95 ; Bae.
Batardise, e. 7, n. 14: 4 Fur,
Test. 1 Poth. Test , 66

Gy, Exée, Test. 159 Lac. c. v,
G5 Merle Cont. ar corps

. Pap. 1.20,t.9,n. 10,0,
0. 1667, .34, a. 1. [IL.5735.)
911, A testamentary exceu-
tor who has accopted the office
cannot renounee it [without the
authorization of the court or of
a judge, which may be granted
for suflicient cause; the heirs
and legatees and other cxeen-
tors, if there le any, heing
present, or having been duly
called.—Difference of opinion
hetween an executor aml the
majority of his co-exceutuors,
as to the exeeution of the will,
sufficient

may constitute a
cause. ] — Pars. W. 102 --
Gy Exdée. test. 15%: N. D.
Exée, 2089, 2 [IL.:

912. I'several n-.\‘mnmn]t.‘n'y
executors have been appointed,
aml some of them only, or even
onc of them alime, have aceept-
ed, they or he may act alone,
unless tho testatur has other-
wise ordained.—In like man-
ner, if several have aceepted,
but some or one only of them
survive, or rctain the oflice,
they or he may act alone until
the others are replared, in the
cascx admitting of it, unless the
testator hus expressed him-clf
to the contrary.—Bac. DBitur-
dige, ¢. 7, n. Y5 Rie, pt. 2, 0,

65: 2 Bour. 374 [IL 3
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913. It there be several joint
testamentary  executors, with
the samo dutics to perform,
they have allequal powers and
must uct together, unless the
testator has otherwise vrdained.
—[Nevertheless i€ any of them
be absent those who are in the
place may perform alone acix
of u conservitory nature amd
others reguiring dispateh.]—

The exceuators may also act
ceneratly as attorneys for cach
other, unless the intention of

the testator appears to the con-
trary, and subject to tho respon-
sibility of tho one who grants
the power.  The executors can-
not delegate generally the exe-
cution of the will to otliers than
their  co-exceutors, but they
may be represented by attorney
for determinate aets.—Execu-
tors exerviving these juint pow-
ery, are juiutly und severally
bound to remder one and the
same account, unless the tes-
tator has divided their functions
and cach of them hux kept
within the scope ussigned to
him.—They are responsible
only cacl for his share for the
property of which they touk
onin their joint eapa-
and for the payment of the
alance due, saving the dixtinet
liahility of such as are author-
ized to act separately.—Cho.
C.P.L 2,6, 7,0 45 Guy. Exde,
test. 106; Lae. Exce. t
15; Pars. W. 01, 95; N. D,
Excent. 2545 2 Bour., 578, &
Mor. there cited—C. N. 1033.
[IL. 275

914. The expenses incurred
by the testamentary exceutor
in the fullilment of his duties
are borne by the succession,—

GIFTS INTER VIVOS AND BY WILL.

i Poth. Test, 366 5 Rie. pt. 2, n,

H 5 No D Bxdent,
: 1054, [11.575.]
. A testamentary exceu-
tov may, before the pr ¢ of
the will, perform wteds of a con-
servittory natere or which re-
quire  dispateh, provided he
| ohtains such probate withont
delay, and furnislios proof ot it

when requived.—Tars, W, 88;
2 Bour, 5743 s N. D222 [1L
BTN

9]:16. The testator way limit
[ the oblization inenmbent upon
the exceutor of making an’in-
ventory and rendering an ac-
count of liix udministrtion, and
even free Liim frow it entively.
—This discharge does not ro-
leasc him from the payment of
what remains in his hands, un-
less the testator intended to
leave him the disposition of the
property without vexpousibility,
or to constitute him legatee, or
that the terms of the will other-
wise tmport the relense fiom
pavient.—LRic. Don. pt. 1, n.
980, 7655 pt. 2, n. T, 00, 91,
Y2; Bae. cel T
Poth. Test. 565, [11.
OL17. [Il, having ae
a testamentoy execntor refuse
or neglect to art, or dissipate
or waxte the property, or other-
wise exercise hix functious in
such 2 manner as would justity
the dismissal of o tutor, or i
he have hecome incapable of
fulfilling the duties of liis ofitce,
he may be removed by the
court having juris: ction.]—8
N.D.213; 3 L. . R. 71, Dease
& MeTIntesh, [I1. .
. 918. Testamentary exceu-
tors, for the purposes of the
execution of the will, are seized
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as legul dejositurics of the

moveable property of the suc- |
cession, and may claim posses- |
sion of it even against the heir i
or legatee.—This scizin lazts |
for a year and a day reckoning
from the dealh ef the tc.staturi
or from the time when the
executor was no longcr ]'\1"-
vented from taking possession.
—When his duties are at an
end, the testamentary cxecutor
must render an account to the
heir or legatee who receives
the snceession, and pay him
over the halance vemainiog in
his hunds.—1tie. Don. pt. 2
T, 20 74 Tu o Path. .
BTA-T-85 N

D. L2305 . N. 1036, |
1031, [II. a77.
919, The testwanentury exe- |

cutor must canse an inventory
to bo made after uctifying the
heirg, legatees, and other in-
terested persvus to ho present.
o may hewever perferm im-
wediatoly all aets of a con-
servatory mnature  or  which
reguire despatel.—Ile attends
to the obsequics of the de-
ceased.—He procnres the pro-
Lute of the will ol its regis-
tration when necessary.—Il
the validity of the will be
contested he may becole a
party to support it.—Iic pays
the dobts and discharges the
particular legacies, with the
consent of tlic heir or of the
logatce who receives the suc-
cexsion, or. after ecalling in
such heir or legatve, with the |
authorization of the conrt.—In !
the case of insuflicieney ol
moneys for the exceution of
the will, he may. with the |
same consent, or wilh the same

CNL L.

| heirs or other sucecs:
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authorization, sell mouveable
property of the succession to
tho wmount required. The
heir or legatee may however
prevent sach sale by tendering
the wmount required for the
exeention of the will.—The
festimentary  exeeutor  may
receive the debts due and way
suo  for their recovery.—Ite
way be sued for whatever falls
within the seope of his duties,
saving his right to call in the
heiv or the legatee.—Rie. pt. 2,
n. e8], B6-88, 945 Poth el
2 Bour, 376 ¢ 8N, DL 22s; 0L
[1I. 377}

9Z0. Thepowers of a tusta-
mentary executor do naet s
hy mere operation of law tu his
:, who
nderan

3

are however bound to

aceount of his administration,
and  of whatever they iy
s have actually

ad-

testator may -

dity, restrict or extemd the
powers, the obligations znd
the seizin of the fe-nmentary
exerntor, and the dircation of

He way cousti-
tnte the te nentary e nier
an adiniuistrator of his pro-
perty, in whole or in part, and
may ceven give him the power
to alienate it with or without
the intervention of the lieir or
legater, in the manner and for
the porposes deternined by
himzelt. whe Test. B65; N
.21 4 Fur. 147:
I t 1613 2 Delv.t
[IL. 577

922, A testator cannol ap-
peinl tutors to winogs, nor

his funetions.




148

enrators to persons requiring
their assistanee or to substitu-
tions-—If he have assumed to
appoint persons to such otlices,
the speciile powers iven to ic
persons thus nawmed, and which
he might have conferred upon
them without such designation,
may however be excreised hy
them as ¢ Xeeutors and adminis-
trators of the will.—The testa-
tor may oblige the heir or the
logatee, in certain cases, to
take the adviee or to obtain the
sanction of the festamentary
exerutors, or Of Othel‘ IICI'.'\'OH.“.
—[LL. 579,

923. The testutor may pro-
vide for the replucing of testa-
mentary executors and admi-
nistrators, cven successively
and for as long a time as the
execution of the will shall last,
whether by direetly namning
and designating  these who
shall reptace them himself, or
by giving them power to ap-
point substitates, or hy indi-
cating some other mode to be
followed, not contrary to law.—
Anthor. under a. 921. [IL
379,

924, [If the testator desire
that the appointment or the re-
placcment should be made by
the courts or judges, the
pwwers necessary for such pur-
pose may be excreised judicial-
1y, the heirs and legatees
interested heing first duly noti-
fied.—When testamentary exe-
cutors and administrators have
been named by the will, and,
in conseruence of their refusal
to accept, or of their powers
having ceased without their
being replaced, or of unforeseen
circumstances, none of them
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remain, and it is impossible to
replace them under the terms
of the will, the judges and the
courts may likewise exercise
the powers necessary to do so,
provided it appears that the
testator intended the exceution
and administration of the will
to continue independently of
the heir or of the legatee.]—
(II. 379.]

CIHHAPTER FOURTH.
OF SUBSTITUTIONS.

SECTION 1.

LRules coneerning the nature
wnd form of substitutions.
925, There are two kinds

of substitution :—Vulgar sub-

stitution is that hy which a

person is called to take the

benefit of a disposition in the
event of its failure in respect
of the person in whose favor it
is first made.—Fiduciary sub-
stitution is that in which the
person receiving the thing is
charged to deliver it over to
another either at his death or
at some other time.—Substitu-
tion takes its effect by opera-
tion of law at the time fixed
upon, without the necessity of
any delivery or other act on
the part of the person charged
to deliver over. -— Th. Des.

Substit. n. 7, 10, 11, 31, 190,

502, 612-614; 2 Bour. 153-4;

Poth. Substit. 485-6 ; Guy.

Substit. 453; C. N. 896, 897,

1048, [IL. 379.]

926. Fiduciary substitu-
tions include vulgar substitu-
tions without any cxpressions
to that effcet being necessary.
—Whenever the vulgar is ex-
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pressly joined to the fiduciary,
to meet particular cases, the
substitution is called com-
pendious. — When the term
substitution is used alone. it
applies to the fiduciary, with
the vulgar attached to it, un-
less the nature or terms of the
disposition indicate the vulgar
alone.—Th. Des. n. 1234 --;
0.8.t.1, 2. 27; 2 Bour. 174;
Poth. Subst. 435,6 ; Guy. Subst.
507, [II. 370.3

927. The person charged to
deliver over is called the insti-
tute, and the one who is entitled
to take after him is called tho
substituto. When there are
several degrees in the substi-
tution, the substitute who re-
ceives under the obligation of
delivering over becomes in turn
an institute with regard to the
substitute who comes next.—
2 Bour. 1556-9; Poth. Subst.

486 ; Guy. Subst. 475, 6. [IL.
381.] )
928. A substitution may

exist although the term wwvu-

Jruet be used to express the’

right of the institute. Ingenc-

ral the whole tenor of the uct '

and the intention which it suffi-
ciently expresses are consider-
ed, rather than the ordinary ac-

ceptation of particular words,:

in order tu determine whether
there is substitution or not.—
Th. Dres. n. 25¢ 264 ; Poth.
Subst. 407, Subst,
491. [IL .

929, Substitutions may be
created by gifts inter wivos,
made in contracts of marriage
or otherwise, by gifts in con-
templation of death made in
contracts of marriage, or by

49

sons is governed in cuch ense
by the nature of the act.—Tho
Qxposition which ercates the
subxtitntion  may be condi-
tional like any other gift or
leguey. —substitutions may he
appended to dixpositions that
are either universal, or by
general fitle, or by puartieular
title.—The substitute need not
be prosent at the gift intes viros
which creates the substitution
in his favor; he need not even
have been born ner coneeived
at the time of the act.—Ttic.
Subst, pt. 1, 0. 110, 1155 Poth.
Subst,  486-8, 525-5 Guy.
Subst. 452, 40t

930, Substitutions made by
contract of marriage are irre-
vocable like gifts made in the
same manner. — Substitutions
made hy other gilts ‘nter civos
may be revoked by the donor,
notwithstunding the uceeptance
by the institute for himself,
[¢0 leng as they have not open-
ed; unless they have been ac-
vepted by the substitule, or in
hiz Dbehalf, cither formally or
in an cquivalent naner, as in
gifts in general.]—The uecep-
tane wade for themselves by
institutes, even when they are
strangers to  the donor, alse
renders irrevocable the sabati-
tution in fivor of their children
born or to be horn.—'The revo-
cation of a substitntion, when
it is allowud, cannot prejudice
the institute nor bis heirs by
depriving them of the Juesible
benefit of the lapse of the sub-
stitution, or otherwize. On tho
contrary, and although the

f substitute might have received

will.—The capacity of the per- | but for the revecation, such re-
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voeation goes to the profit of
the institiie and not of the

grantor, nnless the latter has

mnde a reservation to that

cficet in the act creating the

substitution.—Substitutions by

will may be revoked like all

other textamentary dispositions. ;
—1tie. Don. pt. 1, n. S50,
Sobstit, pt. 1, m. 1587, 140; Th.
Des 1134-8 & n, p. 4185 0. D,
a 11,125 Co7i2; 08t 1,
11, 12; Poth. Subst. 489, [II.

sl

9%1. Moveable property as !
well o immoveables may bo

the subject of substitutions.

Unless corporeal moveables are

subjected to a different dispo-

sition they must he publicly

sold and their price bo invest-

ed for the purposes of the sub-

stitution.~—itcady money must

alsa he invested in the same
nianner.—The investment must ‘
in all cases he made in the"
name of the substitution.—Th. |
Des, n. 695 0. 8.t 1a. 3,

Dlunchiet vs. Blanchet, 11 L.
C. It. 2ud; 2 Bour. 1538; Puth.
Sobst. 490-1, 529, 054, [II.|

5.1
932. [Substitutions created
by will or by gifts inter vivos
cannot extend to more than
twn demiees exelosive of the
institnte, ]—Rie. Snhet, pt. 2,
m4; 2Lowe, 1715 €. 8L C.
oo o4 23 CONL Lo, (11
LR

933. The rules concerning
legucics in general also govern
in matters of substitution, in
so fur as they are applicable,
save in cxcepted cases.—Sub-
stituticns by gift inter vivos,
like those created by will, are
subjeet to the same rules as
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lewaries, as to their opening,
aml after they have opencd.
Whatever relates to tho form
of the act, and the aeceptanco
and prehension of the property
by the first donce, remains sub-
ject to the rules which belong
to gifts inter vivos.~—Anaccep-
tance by the first institute un-

| der the gift is sufficient for the

substitutes, if they avail them-
selves of the dispositivn, and if
it have not been validly re-
voked.—If the gift inter vivos
lapse in ronxequence of repu-
diation or for want of accep-
tance on the part of the first
donce, fiduciary substitution
does not take place, nor does
the vulzar unless the donor has
S0 pmvidcd.—Th. Des. n. 69,
76, 142-144, 159, 161-163,
170-172, 528, 529, 612; Ric.
Subst. ¢. 10, n. 230; 2 Bour.
155-8; Guy. Subst. 482; Poth.
Subst. 488, 490, 514; 3 L. C.
J. 141, Joseph vs. Castonguay.
(11 585]
934, The testator may im-
pore a substitntion cither upon
the donee or the legatee whom
he benefits, or upon his heir on
account of what he leaves him
as such. —Poth. Subst. 525;
truy, Subst, 477, [IIL. 383.]
935, The donor in an act

l inter riros cannot subsequently
» ereitte a substitution of the pro-

perty he hax given, evenin favor
of the children of the donee.
—Nor can he réserve the right
of doing so, cxcept it be in a
contract of marriage. The
grantor muay however reserve
to himself, in all cases, the
right to determine the propor-
tions in which the substitutes
shall receive.~— Nevertheless
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the donor or testator may, in a
new gift inter vivos of other
property to the same person, or
in a will, create a substitution
of the property given unecondi-
tionally in the first gift; such
3 substitution takes effect only
by virtue of the acceptance of
the subsequent disposition of
which it forms a condition, and
does not prejudice the rights
acquired by third parties.—on
S.t. 1, a. 13, 15; Th. Des. n.
23, 1275 C. 824; Poth. Subst.
27. [II.383.]

936. Children who are not
called to the substitution, but
are mercly named in the con-
ditionwithout being charged to
deliver over to others, are not
deemed to be included in the
disposition.—Rie. Subst. pt. 1,
n. 501; 2 Bour. 167; Poth. Subst.
504-7; 0. 8.1, 8 19; Th. Des.
Subst. n. 939 --. [II .

937. In substitutions, as in
other legacics, representation
does not take place, unless the
testator has ordained that the
property shall passin the order
of legitimate successions, orhis
intention to thateflect is other-
wise manifest.-—0.

Th. Des. n. 64

5
1, n. 663 --. [IL
SECTION IL
OF the registration of subsii-
tutions.

938, Besides the effect of
registration or of the om

tor er, astegards gifts and
wills respectively as such, any

of these acts containing fidu-
ciary substitutions, cither in
respect of moveable or «f im-
moveable property, must be
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registered in the interest of the
substitites and of third purtics.
— Substitutions in the direct
line in contracts of nrurris

o,
and those in respect of cor-
parveal moveables aecompanied
with actual delivery to the
first donee are  ut exrmpt

from regi<tration.—The fuilure
to register substitutions ope-
Tittes in favor of third pirties,
to the prejudice of the snlsti-

tates, thouxh the latter i
minors, or iaterdicted, or not
yet born, aml even against

married women, and they
not he velieved from it; saviug
their reconrse weainst those
whose duty it was to procure
the registiatiom.—C. 8L, Cle.

sk Moo a. s Nie,
2, n. 1205 2 Bouar.
o Poth. Subst, A91 -~
CoNL Lose, (IL3
939. The wantof registra-

tionr may be duvoked wgainst
the substitution Ly all partics
interested who are nut within
some particular exeeplion.—2
Rie. Subst. pt. 2, w0 1205 Poth,
to10d

Nith 941, 1670,
1I. ]

940, Neither the grantor,
nor the s tionte, nov their Leirs
or upiversal Jegatees, o
themselves el the wa g
tration, but it may he invoked
by those who fhave arquired
from them in good {uith by a
particnlar title, whether one-
rovs or gratuitous, and hy their

LB (LN

creditor Puth. Snbst. 445,64
O, 8.t 2, a0 310 CONJULL
tove, lov2. (IL

941. The reg of

acts containing  substitutions
takes the plaoe off their i erip-
tion in the oflives of the courts,
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and of their judicial publicu-
tion, which formalitics arc
abolizheld. — Such registration
must he ctfected within six
months from the date of the
gift inter ciros, or from the
death of the testator. The
eficet of the registration of gifts
tnter vivos within such delay,
as rezards third parties whosc
clabms are registered, is ex-
plained in the title ¢ feeyis-
tration  of real rcighta,  As
eards all other partics, and

asexof substitution by will,
istration within the same
delays has a retroactive effect
to the time of the gilt, or to
that of the death.  1f it take
place snbscquently, its effect
commences enly from its date.
—Nevertheless the speeial de-
lays estublished,
wills, fur the caxes where the
testator dies beyond (anada,
or where the decd has been
concealed, apply with equal
retroactive cilect to the substi-
tution contuined in the will in
such cases.—Substitutions af-
fecting immoveables must be
registered in the registry office
of the divizion in which they
are situated, and alse, when
they are created by gifts made
in contemplation of death, or
by will, at the registry office
of the dumicile of tho grantor.
—If it affeet moveuable proper-
ty, ibmust be registered in the
gizlry office of the division
in which the donor at the time
ot the donatiun, or the testator
at the time of hix death, had
his domicile.—C. %, L. C.e.
s. 28, 29; Poth. Subst.
0050102, 00 27-205 (.5
N. 1069, [IL 3855 I,

as regardy :
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94.2. The following persons
are bound to rogister substi-
tutions, when they aro aware
of their cxistence, namely :

1. The institnte who uceepts
the «ift or legacy;

2. The substitute of age, who
is himself charged to deliver
over;

3. Tutors or curators of the
institute or of the snbstitutes,
and the curator to the substi-
tution ;

4. The hushand for his wife
who is so bound.—Those who
are buund to clleet the regis-
tration of the sulstitution, and
their heirs and universal lega-
tees, or legatees by general
title, cannot avail thcwmsclves
of the want of such registra-
tion.—The institute who has
neglected to register is more-
over subjeet to lose the fruits,
as in the ease of ncglect to
have an inventory inude.—Rie.
Subst. pt. 20 0. 150 ; 2 Bour.

178; 0. 8.t 2, a. 23 30;
Poth. S. 404, 496, s
N. 941, 1069, 1070, 1072, 1075,

[II. 387.)

943. The acts and decla-
rations of iavestment of the
moneys helonging to the substi-
tution must also he registercd
within six months from their
date.—-Author. under a. 942,
[IL. 387.}

SECTION 111,
Of substitutions before theo
opering.

944, The institate holds
the property as proprictor,
subject to the olbliwution of
Lleli_vcring over, ol wiihout
prejudice to the vights of the
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substitute.—Rie.
n. 100; 2 Dour.
Subst. 541, 543,
Subst. 53"-..» Th.
n. 11, 631-3. [II.2S87.]
©45, If all the <ub~t1tutes
be not born, the institule is
hound to ¢htain. Tnthe manner
established as rezards tutors,
the judicial wuppeo
curator to the substitution, to
represent the substitutes yet
unborn and to attend to their
s in all inventories and
ns and other circum-
s in which his inter-
vention is requisite or proper.
—Thr institute who mncegleots
:11 this obligation may be
declared to have forfeited in
favor of the substitute the
henelit of the disposition.—All
persons who are cuupetent to
demand the appointinent of a
tutor to a miner of the same
family may also demand the
nomingtion of a curator to the
substitution.—Substitutes who
are born hut incapable are
representcd as in
cases.—2  Bour. 160 ;
Tuateur & Subst. 3395 2 i
Th, Dez Subst. e,
1055, 1056, 1057, [[Ls7.]
946, The institute is bound,
within three months to have
an inventory made at his vwn
expense of tho lnulvcltv coni-
priszed in the substitution, as
well as a valuation of
moveable cffects, if they have
not already been included as
such and valued likewise in a
general inventory of the pro-

Subst. pt. 1,
136
5395

D

Loth.
triy.
Suhst,

G

Lale

1;01“ of the succession, m:ulc’

Ly other persons.  All persons
interested must either be pre-
sent or have been notitied

itment of a,

ordinary

the !

©$ AND LY WILL. 103
,to that cffeet.—In default of
"Lhc institate, the substitutes,
their tators or curators, and
; the enrator to the substitution
]h'u'c the rizht, and are bound,
exeept the substitutes when
| they are not obliged (o deliver
over, to cause such inventory
to be made at the expense of
the institute, after mnotifying
, him, and all others interested,
to be present.—Zo long as the
institute f2ils to have such io-
| ventory and valnation made ho
is deprived of the frui

Bour. Ihll Poth. Se

i i Tut
- . Joa. 120k 5
] 105, 1039, 1060, [II.

Sav.

. €47, The institute performs
wil the acts that are veeessary
for the presevvilion of the pro-
perty.—Lle is linhlc ou his own
account for all rights, rents,

charges and arreurs filling
duc within

his  timee. -— e
makes all payiuents, reccives:
nmoneys dne el yeimburse-
nients, ts cupital sums
hefare the courts
all the powers wy  for
these purpose Ior the sanin
prurposes he wales the neees-
sy advances for Law expenses
and other necessary dizbu
ments  of an  extroordi
nature, the amount of whi iR
is refunded to Lim or bis heirs,
cither in whele or inp -
cording to what appears to be
cquitablo at the ttme w lien
| he delivers over—11 lie have

| redeemed rents or pad 1 the
]uunxlml of debts due, withart
having been chargeld to dosn,
Lo sl his leirs huve a richt
to pbo paid huck, ai tho =
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time, tho moneys so disbursed,
without interest.—If such re-
demption or payment have
been made in  anticipation
without sufficient rcason, and
wouid not have been demand-
able at tho timo of the opening,
tho substituto need not, until
the time when they would have
beeome exigible, do more than |
pay the rents or interest.—2,

Lour, 160-3 ; Poth. Subst.:
541, 2 ; Guy. Subst. 522 --

(XL s8]
948, The rules concerning |
indivision set forth in the title !
Of Suceessions, apply equally |
to subsfitutions,
visional natare of the partition |
while they last.—In the case of
forced sale of immaveables,or
any other lawful alienation of
the property comprised in a |
substitution, and in the case
ofredenption of vents or capital
sume, the institute, or the testa-
mentary execentors suthorized
o acminizter in hiz place, are
hound to invest the »price, in
the interest of the substitutes,
with the consent of all parties
interested ; or upon the refusal
of such parties, th investient
is made under judicial anthor-
ization, obtained after due:
notico to them being given.—
2 Lour. 160 ; Poth. Subst. 542,
543, 552 Gny. Subst. 527,

[re. N

949. The obligation of
dclivering over the property of
the sabstitution in an undi-
mini=hed state, and the nullity
of all bis acts in contraven-
tion therecof, do not prevent
the institute from hypothecat-
ing or ulicnating sueh property,

save tho pro-.|

without prejudice tv the rights
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of the substitute, who takes it
free from all hyrmthccs,chnrgcs
or servitudes, and even from the
continnation of lease, unless his
right has been preseribed ac-
cording to the rules contained
in the title Of 'reseription, or
unless a third party has aright
{0 avail himself of the want of
registration of the substitation.
—Aunthor. under a. $31. [IL
BTl

9{130, Fuorecd sales under ex-
eention, or by licitation, are
likewise dissclved in favor of
the substituto by the opening
of the substitution, if it have
been registered, unless the sale
comes within one of the cases
mentioned in article 953.—
Author. under a. 951. [IL
580.]

951. The institute eannot
compound as to the ownership
of the property in such a man-
ner as to bind the substitute,
except in cases of neeossity,
when the interests of the Iatter
are concerned, and after being
judicially authorized in tho
manner required for the sale of
property belonging te minors.

—Ilie. Subst. pt. 2, 0.0 5 Poth,

Sahst, 5435 Guy. Transaction,
5 0. 8. 1 2 a. 53; Th.
ex. Subst. 78S, 857 --. (IL
559.)

952, The grantor may in-
delinitely allow tho alicnation
of the property of the substitu-
tion, which takes place, in such
case, only when the alienation
is not made.—Ric. Subst. pt-2,
n. 76; Poth, Suhst. 537; Guy.
Subst. 507; Th. Des. Subst. n.
787, [II.391.}

953. The final alienation of
the property of a substitation
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may moreover be validly effeet-
ed while tho substitution lusts:

1. By expropriation {for pub-
lie purposes or in virtue of
some special law;

2. By forced judicial sale on
account of a debt duo by the
grantor, or of hypotheeary
claims anterior to his posses-
sion. The obligation of tho
instituto to discharge the deht
or hypothee does not prevent
the sale from bheing valid in
this case against the substitu-
tion, but the ipstitute is liable
towards the substituto for all
damages ;

3. With the consent of all
the substitutes, when they are
in the exerciso of their rights.
1f some of them only have con-
sented, the alienation holds
good as regards them, without
prejudicing the others ;

4. When the substitute as
heir or legatec of the institute
is answerable to the purchaser
for the eviction;

5. As regards maoveable
things sold in conformity with
section 1 of this chapter.—Ric.
Subst. ¢. 6, n. 258, c¢. 13, n.
99 --; 2 Bour. 160,179,189 --;
Poth. Subst. 531, 533, 534,
548 ; Guy. Subst. 527 --; Her
49, [I1. 391.]

954, [The wife of the in-
stitnte has no subsidiary re-
course against tho property of
substitutions for the securing
of her dower or her duwry.]
—C. N. 1054, [IL. 391.]

965, If the institute de-
teriorate, waste or dissipate
the property, ho may be com-
pelled to give security or to
allow the substitute to be put
in possession of it us a seques-

|
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trator.—Iiie. Subste e 10, n.
25, 265 2 Dour. 160; Poth.
Subst, 5525 Guy. Su
Th. Des. Subst. n.
[IT. 391.]
956. The substitute may,
while the substitution lasis,

dixpose by actinater vivoy or by
will, of his eventnal rizht (o
the property of the suhstitu-
tion, subjectto the confingeney
of its lupxing, and to its ul-
teriov clieels if it coutinue
beyond him.—The substitute
or his representatives may,
before the opening, perform all
acts of a conzervatery nature
connerted  with his eventual
right, whether against the
institate or agaimst third per-
gons.—Rie. Subst. e 13, n. 89
Poth. Subst. 551 Th. Dres.
Subst, n. 757, [IL. 591.]
957, The substitute who
dies before the opening of the
substitution in his favor, or
whoxe right to it has otherwize

s lapsed, does not transmit such

right to his heirs, any more than
in the ease of wny other unuce-
erued legaey.—2 Dour. 1755
Poth. Sub:t. 5307 Th. Des.
Suhbst. n. 510--, 356 -~. [IL.
391.]

©58, As regards therepairs
which the institate is lound fo
malke, aud the reimbursciucents
ho or Lis lLeirs may claim for
the improvements hic has made,
the same rules apply as arelaid
down for thie cmphyteutio
lessee in art'eles 581 vud O
__Poth. Subst, 334, [11. 3013

959. Judgments obtained hy
third partics against the ju-ti-
tute eannot be impugned by
the substitutes, on tho ground
of the substitutionm, if, in tho
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same suits, they, or their tators
or curators, or the enraior to
the substitution, hesides the

GIFTS INTER VIVuNd AND BY WILL,

woized of the property in the
same manner as any other
legatee; he may dispose of it

exceutors and adminixtrators of | absolutely and transmit it in

the will, if there were any in
function, were impleaded.—If
the substitutes, orv those wha

may be thus impleadedin their |
place, havo not heen included

in the suit, such judgments
may be impugned, whether the

intitate has wrhasnot contest-

cd the action by inst

him.—Diel. 22 Mar. 1752, 1 Ed.
& 0. L5n; Gay. Sehst, 5455
The Dex. Nubst. n. 12055 2 Pi.
Jo7. [II. .

960. Theinstitnte may, but
without prejindice 1o his eredi-
tors, deliver over tho prepercty

inanticipationof the appained

torm, unless the delay is for
the benedit of the sub=titute.—
O Subst to 1, as 420 The Des,
Subst. ne 103 -- 5 Rie. Snbst.
pte 20 m0 27, 40, 455 2 Bour.
1715 Poth. Sabst. 536.7; Guy.
Sabst, 557, [1L 3w

SECTION IV,

Of the opewing of subsiifu-
fions andd the dolivering
over of the property.

961, When no period is as-
siziced for the opening of a
sibstitution and the delivering
over of the property, they take
pliace at the death of the insti-
tite. —Rie. Subzt, pt. 2, n. 275
2 Bour. 1715 Poth. #ubst. 5555
(. N.1053. [II.393.]

982. The substitute takes
the property directly from the
grantor and not from the insti-
tute.—The substitute, hy the

opening of the substitution in

his favor, becomes immediately

his suecession, if he be not
prohibited from doing so, or if
| the substitution do not continue

beyond him.—2 Bour. 172
iy, Subst, 53% 5 Poth, Subst.
l.‘}.:‘,l. (. s

963, It, Ly reason of a

i . .
pewting condition or somo other

dizposition  of the will, the
wpening of the substitution do
not take place immediately
ipen the death of the iustitute,
liis heirs and leeatees continue,
until the opening, to exercise
his rights, and remain liable

for his  oblizations. — Poth.
Subst. 564 Th. Des. Subst. e.
130, [IL 3u3.)

954, The legatee who is
charged as a mere trustee, to
administer the property and to
cmploy it or deliver it over in
areordanee with the will, even
thongh the terms wsed appear
really to give him the quality
of a proprictor  subjeet to
deliver over, rather than that
of a mere executor or adminis-
trator, does not retain the pro-
perty in the event of the lapse
of the ulterior disposition, or of
the impossibility of applying
#uch property to the purposes
intended, unless the testator
has manifested his intention to
that eftect. The property in
such cases passcs tothe heir
or the legatee who reccives the
snecession.—ie. Subst., pt. 1,
n. 752-4; Th. Des. Subst. n.
56, 439, [II. 393.]

935, The institute or his
heirs deliver over the property
I'together with its accessories;
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they render the frnits and
interest accrned vinee the open-
ing, if they have received them,
nnless  the substitute, after
being put in default to aceep
or vepudiate the lng
failed to assnme his qnality.—
Poth. Sabst. 560 Gay. Subst.
Subst. e, 69.

[IT. 393.]

936, [If the inslitute were
a debtor or a creditor of the
wrautor, and in consequenee of

his necepting as heirs as uni-
versal legatee, or as legatoe by
general  tiile, conlnsinn tak

¢ 80 as to destroy hig deht
is claim, sueh debt orelaim,
notwithstanding sneh confusion
which is decmed to he only
temporary, revives  hetween
the substitnte and the institute
or hig heirs, when the property
enmes to he delivered over:
execept as to interest up to that
time for which the confusion
still bolds.—Tho institutc or
his heirs are enfitled to the
separation of proporty in the
prosecution of theiv elain, and
may retain the property until
they are paid.J—Cny. Subst.
540; Th. Des. Subst c.
Rie. Subst. e. 12, n.
Bour. 161, [IT.395.]

957. Institutes nnder age.
interdicted, or unborn, or un-
dor covertare, are nob reliev-
able from the non-fuliilment
of tho obligations imposed
npon them, or upon their hus-
bumils, tutors ev eurators for
them, by this and the preceding
section ; suving their reeourse.
—3 Rie. Subst. pt. 2, 0. L8-40
Toth. Subst, 406; C. N. 1074
[II. 395.]

b
T

WILL.

ALCTION ¥
Of the proluibition foadicuale,

96G8. The yprohibition to
alienate coutained in a deed
may, in certain cases, be con-
nected with a substitution or
may even constitute oue.—Tt
may  alsn be made for other
motives thun that of substitn-
tion.—Tt may be stalcd in ex-

press terms, o may vesulg
{roan the eonditiona amd eir-
cistances of the act, —Tt

inehindes the prohibition to y-
poiheeate.—TIn g inter riros
the underiaking hy the denee
not to alicunte has the same
effects as the prohibition Ly the
donor.—il. 1..134, delem. 1 L.
a8, Ih. ol T 1L de comd,
ob cane.; Rieo Sabst, pro1on.
Sty 3 IMen. Lo e 1,
2 Bour. 164; Don. Kabet,
2o 5, & L5 0 p Legs,
. L3 N DL Défse
Aalicneer, 8 1y Poth. St 499,
L 5]
The ecause or cou-
siderntion of the prohibition
to alienate, may he the in-
terest either of the party dix-
posing, ov of the party rereive
inz, ov it may be that of the
auhstifutes, or of tird s :
—132 Poth. Pand. 215
Subst, pt. 3o na 3505 Poili. Thon.
pt. 1o 10k [II.595]
o7Q. The prohibition
alicnater things sold or
1 by prrely onerous title

to
oon-

ey
fs Void =N, I Ditener dialic-
nery & tona 1. [LL 570

72, The prohibition to

Caliencabe may  he simply eon-
[ firmatary of a substibntion.—
I It may constitute one, whihough
{ express terms bho not nsed, av-
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cording to therunles hercinafter
Laid down.  {TL 595,

972, [ Althouzh tie motive

of the prohibition to alienate he
net expressed, and it be not
devlaved under pain of nullity
or somie other penalty, tho in-
tention of the party disposing
suflices to give it eficet, unless
the expressions are evidently
withincthe Hiits of niere adviee,
—When the yrahibition is not
made Tor mncther motive, it is
interpreted as wWhlishing in
tavar ot the party disposing
and his heirs a richt to et
back the property. |[—N. Do L
conasn L see]
973. 11 the prehidbition to
alicuate be made in favor of
Jersons who are designated, or
who way be ascertained, and
who are to receive the property
afier the dunce, the heir, or
the legatee, a substitution is
ercated in fuvor of such per-
sang, although it be not in ex-
press terms.—DPoth. Rubst. 449,
oli, Bls. 1L 507.]

974. When the prohibition
to alienate extends to several
degrees and is at the same
time interpreted ag implying a
gub=titution, thuse to whom the
prohibitiousuee vely applies
aiter the: first who reecives,
1 e bstitutes in turn, as
if they were the snbject of ex-

press  dispositions, — 2 e,
Sabst. plo 1, no 597-00 [IL.
SUT.

975, The prokibition to

alicnate may be confined to
acts inter vivos, or to acts in
contemplation of death, or may
cxtend to both, or may be
otherwise modified uceording to
the will of the party dizpusing.

GIFTS INTER VIVOS AND BY WILL.

! Tts extentis determined accord-
ing to the uhject which the
‘party dispesing had in view,
jand tho other attending eir-
{eumstanees.—If there he no
i vestriction, the prohibition is
deemed to eover acts of every
deseription.—2 Tie. Subst. pt.
|10 s10--. [1T.397.]

. 976. The simple prohibition
to dispose of property by will,
without other condition or in-
dication, implies a substitution
| in favor of the natural heirs of
the donee, or of the heir or
legatee, for «o much of the pro-
perty as may remain at the

‘dl'.‘llll of such donee, heir or

i legatee, — Poth,  Subst. 518.
[11. no7.

977, 'Ihe prohibition to
alicnate out of the family,

i cither of the party disposing or
of the party rcceiving, or out
of any other family, does not,
in the absence of expressions
denoting  continuance, extend
to others than those to whom it
is addressed ; the persons be-
longing to the family who take
after them are not subject to
it.—If the prohibition ho ad-
dressed to no person in parti-
cular, it is decemed, in the
" absence of such expressions, to
‘:lmxly only to the person first
| benelited.—Sabstitttions made
"in a family are in all cascs
interpreted according to the
same rules.—Rie. subst, pt. 1,
n, 388, 595, 516; Th. Des.
Subst. n. 356, 857, 358--,
863 ==, 993-009. [II. 397.]
978. The prohibition ~to
| alicnate out of the family,
whin no dispositions require
| the following of the legitimate
“order of succession, or any
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other order, does not prevent
the alienation, hy gratuitous
or onerous title, made in favor
of the more distant members of
the family.—Th. Des. 1 e.
[II. 397.]

979. The term frmily when
it is not lmited, applies to all
the rclatives in the direct or
collateral line belonging to the
family, who come by successive
degrees according to law or to
the order indicuted, without
however representation heiug
allowed otherwise than in the
case of lezacies.—0. 8. t. 1, a.
21, 225 Polh. Subst. 512-514.
[11. 399.]

980. In the prohibition to
alienate, as in substitutions,
and in gifts and legacies in
general, the terms children or
grandekildren, made usc of
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without qualificativa cither in
the disposition or in the con-
dition, apply to all the deseend-
ants, with or without the effect
of extending to more than cue
Qégree aceording to the torms
of the net.—Ric. Subst. pt. 1, n.
503 --; Th. Des. Sulst. n.
367 --; Poth. Subst. 504; 7
L. €. R. 351; 9 Id. 276: 11
Il &4, Martin & Lee; 6 Gruy.
718 --. [1. 300,

S81. [ Prohibitions to alien-
ate, olthanel not aceompanied
by substitution, must he regi
tered, even as regards moveablo
property, in the same manner
suhstitutions thewselves,.—
The person thus prohibited anid
his tutor or curator, and the
husband in the case of a mar-
ried woman, are bound to ¢
sueh registration.]—[IT.500.]

is-

TITLE THIRD.

OF OBLIGATION.

GENERAL PROVISIONS.

982, It is cssential to an
obligation that it should have
a cause from which it arizes
persons hetween whom it exists,
and an object.—Poth. Ob. n. 1.
[L.s7.] )

983. Obligations arise from

contracts, ¢uisi-contructs, of-

fences, quasi-ofenccs, and from |

the operation of the law solcly.
—Inst. 1. 3, t. 14, § 1, 2; Doth,
Ub. 2. ]

. CHAPTER FIRST.

OF CONTRACTS.

KRE(CTION 1.
OF the requisites to thevalidity
: of condracts.
984, There are four re-
quisites 1o the validity of a

contract :—Parties Tegally ca-
pable of contracting ;— Their
consent lecally given ;—Sume-
“thing which forms the ohje:t
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of the coatrast ;—.A lawful

c:msc or consideration.—f. L.

3, L. 7. § 4 De pact.;

l'ulh (ll» 25 b L1, 1, 8
s CLNLLLON; UL D772,

§1.

O the Tespel capaeity to
coalraet.

98G. AUl personx are capa-
ble of vontracting, exeept those
whoso incapucity is expressly
doclared by law.—Dom. L
tolooso 208 L ff L
pact.s CNL 128 [Lo57.]

986, Those legally ll]C'l.-
palde of contrae are —
Minors in the cases and ac-
cording to the provisions con-
tained i this code.—Poth, O,
52: Dom. L V. t. 1,85, n. 4--,

ng

& u. o b B avd-0.—Interdieted
persons.—it. L. 40, De reg, jur. ;
Poth. Ob, S5 Don L1, .02,
o 2, § 10.—=) amen,

ried
exceptin the eases speeit
Low.—Poth, Oh. 50 . P,
2h4—"Thoxe  who, hy \],(u.ll
provizions of Luw, are prohi-
Litedd from eontracting by rea-
somn of their relation to cach
other, or of the olject
the contracet ;—Persons insane
or suffering a temporary  de-

d by

rangement  of  intelleet aris-
fne from  direase, aceident,
el unl\t muess or  other eause,

er who by reason of weakness
of nnderstanding are unable
to give w valid « mm,m -—Dom.
Loht2os 1§11
51, 49; ff. L. 40, Dereg. jur.

illy dead ;—Dmu 1.

of

Poth. m. ‘

OBLIGATIONS.

minors und of persons inter-
dicted for prodigality, is estab-
lished in their favor.—Puarties
capuble of controcting cannot
set up the jucapacity of the
minors or of thie inteidicted
pei=ons with whom they have
coniracted.—howm. 1. 1, t. 1, 8.
587 Rl b2 ), 8. 2, . 105
. L. 13, § 29, De uct. emp. &
vend. ; ff. L. 6, L. 7, L. 44, De
min. ; Poth. Ob. 525 Mes,e. 14,
n. 28; ff. L. 3, § 1. L. % i
De aue, et cous. tut.; €. N.
1125, [Losn]

§ 2. 0Of consent.
988, Consent is eiher ex-
press or implicd. It is invali-
dated by tho cnuses declayed

in the rzeeond section of this
chapter. — Poth. OL. 16, I7.
[T. 59.3

§ 3. O the canse or considera-

I tion of contracts,

989. A contract without a

L eons ideration, or with an un-
i lawful consideration has no ef-
feet s hnt it is not the les < valid
|ﬂmugh the consideration by
 not expressed or be ineorreetly
expressed in the writing which

is evidence of the eontruet.

1. L. §4,7; T 27,8 4

| De p Poth. O, 42, 4u,

|7 ft. L. 26, 8 ult. Bre proh,
.35 Dom. L7, 5

13 I Loess. 1, n. ."),

l 3
\ n. 14\)—- 4 Mare
1131, 1132 5 [I.
990. The con
| unlawful when it is prohibitcd
by law, or is contrary (o ool

. 2,812, 13 ; . morals ur public ovder.—ft. L.
) Hav. 90, (L. 37.]‘7,,&7. De pact.: Poth. 43; C.
'987. "The incapacity of ) N. 1125 (L 59.]



OBLIGATIONS.

§ L. Of the olject nf contracts.
See Chap. V. «0Of the object
of ebligations.”

SEUTION 1L

v - . . !
OF cwnes of nullity in coe!

Lraeis,

991. Error, frand, viclence
or fear, and lesion ure causes
of nellity in contr suhject
to the [hwitations and rules
contained in this code, [T.34.]

§ 1. Oferror.

992, Error is a cu of
nullity only when it occurs in
the nature of the contract it-
self, or in the substance of the
thing which is the objeut of
the contract, or in some thing
whicl is a principal considerva-
tion for making it.—Potlh. (b,
17,18; £ L, 116, § 2. de reg.
jur. L. 57, De obl & act. ; .
N. 110, [I. 39.]

§ 2. Of frund.
993. Fraud is :
nullity when the art prac-
tised by one party or with his
knowledge are such thut the
other party would not huve
contracted without them.—It
ig never presimed and must be
proved.—Poth. Oh. 24, 51, 32
Dom. L1, t.18,s.3, 0. 1, 3, Lil.
son.S; L7, § 9, dolo;
C16. (L 41.]

§ 3. OF violrace auwd fenr

094, Violence ar fear ix a
cause of nullity, whether prae-

tised or produced hy the party

jor whose benelt tho eoutr:
j& uuede or by any other per-
son.—Dom. 1. f, t. i, 8.5, n. 1

N

Y 997, Meve reverential fear
|

I
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T L1, 2, 210§ 5000 pant
causi; L. U5, i . De
jure; Dom. 1. 1, t. 1, s,
10; DPoth. Oh, 21-2
c 109, 111, (L 41]
995, The foar whether pro-
duced by violenre or otherwise
must be a reasonuble and pre-
sent fear of sericns injury,
The age, sex, character and
condition of the party are to e
taken into consideration.—Ii
L. 5, L. 6. L. 9, Q. met. canzq,
! L. 1834, De reg. jur.; Poth.
Ol 4 Marve.n. 4115 €. N,
P12, [T, 41.]
| 996, Fear suffered by a
| eontracting party is a canse of
| nullity whether it is a fear of
Cinjury  to himself, to his
wife, children or other near
kindred, and sonetimes woen
Vit a fear «f injury to
i strangers, aceording tuthe cir-
i cunmstanees of the case.—ff. L.
S.§ 8. L met. causd.; Poth.
Oh. 2d; 4 Mure. n. d135 10
'Duor.n. 1525 ¢ N. 1115 [L

or

is

of o father or another, or other
a<eendant, withoutany violen-e
1 having  heen  exereised or
11]111‘:1& made, will not inval
date acontract.—Poth, Oh.
PeoN. . [T 11.]
{998, If the violenee hennly
" a legal constraint, or the fear
Conly of a party «doing that
\ which he has a right to do, it
i< not a ground of nullity; but
I'it 5. it the formx ef law be uscd
‘ or threatened foran nujn=tand
;illt";:ﬂ enuse toextorl o con-
Cent.—Doth, 0. 26 (. L. 5.8
T, LSod,

H

P11, 0. met. cansi g o,
|l I 91
999, A contract

for the
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purpose of delivering the party
making it, or the husband,
wife or near kinsman of such
party from violence or threat-
ened injury, is not invalidated
by reason of such violence or
threats ; provided the person
in whose favor it ix made he
in good faith, and not in
collusion with the offending
purty.—ff. L. 9, § 1, Q. wmct.
ew ; Poth. Obo 245 C. L.
1852 4 Mare. n. 415, [I.41.]
1000. Error, fraud, and
violenco or fear are not canses
of absolute nullity in contracts.
They only give a right of
action, or exception, to annul
or rescind them.—Poth. Ol 205
Author. under a. 993 ; C. N.
1117. [I. 43.]

§ 4. Of lesion.

1001. Lesion is a cause of
nullity only in certain cases
and with respect to certain
persons, as explained in this
section.—C. N.'1118. [I. 43.]

1002. Simple lesion is a
2ausc of nullity in favor of an
unemancipated minor against
every kind of act when not
aided by his tutor, and when
so aided, against cvery kind of
act other than acts of 2dminis-
tration ; and in favor of an

emancipated minor against all |

contracts which exceed his
legul capacity, as established
in the title Of Minority,
Tutorship and Emancipation ;
suhject to the exceptions speci-
ally expressed in this code.—
Poth. Ob. 40; Dom. 1. 4, t. 6, s.
2,n. 19,23,24; Id. 1. 2,t. 1,
8. 3, n. 16; Cod. L. 2, Si tut. v.
cur, int.; f. L.7,§3,5,7, L.

OBLIGATIONS.

29, L. 34, § 1; L. 49 De min.;
Mes. ¢. 14, n. 27 ; C. N. 1305.
[1.43.]

1003. The simple declara-
tion made by a minor that ho
is of tho age of majority forms
no bar to his obtaining relief
for cause of lesion.—Dom. 1. 4,
t. 6, s. 2, n. 7; Mes, e 14, n.
55, p. 410, 411; Cod. L. 1, Si
min. se maj. dix.; (. N. 1307.
(1. 43.]

1004. A minor is not re-
lievahle for cause of lesion,
when it results only from &
casual and unforeseen event.
—ff. L. 11, § 4, De min. ; Mes.
391, 14, n. 18 ; Dom. L. 4, t. 6,
5. 2,n.15; (. N.1306. " {T.43.]

1005. A minur who ig a
banker, trader or mechanie is
not relicvable for cause of
lesion from contracts made for
the purposcs of his business or
trade.—Mes. 14, n. v, Guy.
Mineurs, 528 ; 0. 1673, t. 1, a.
6; C.N.1s508. [1.435.]
1006. [ A minoris not re-
lievable from the stipuiations
contained in his marriage con-
tract, when they have becn
made with tho consent and
assistance of those whose con-
sent is required for the validity
of his marriage.]—2Mes. e. 14,
n. 42; 7 Toul. n. 584; C. N.
1309. [I. 45.]

' 100%7. A minor is not re-
‘licvable from obligations re-
sulting from his offences and
quasi-offences. —ff. L. 37, §
cprel.; L. 9, §2, De min.; Cod.
L. 1, 8i adv. del.; Mecs. c. 14,
n. 54; Dom. 1. 4,¢. 6,5 2,n.
5 6; C.N.1310. [T.45.]
1008. A person is not re-
lievable from a contract made
' by bim during minority, when

P
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he has ratified it since attain-
ing the age of majority.—2

Th o 56 Dem. 1. 4, t. 6.8, 2,
n. 31, 52; C. N. 1411, (1.4

1GGY9. Contracts by winors
for the alienation or incam-

brance of their immoveable
property made with or with-
out the intervention of their
tators or curators, wnattended
with the fmmalltuw required
by law, may be avoided with-

out procf of lL gion.—Cod. L.
11, de praed. & al. reb.; Poth. '
Vente, n. 14, 165, 516 Do, 1.

4, 6,5 2 n 26,0 [I045

1610, [Wheu all tln]ml-
malities required with respect
tominors or interdicted persons
for the alienation of immove-
able property, or the partition
of a snecession, have heen oh-
served, sech contracts, and acts
have the same furce and cffect
as if they had been excented
hy peveens of the wge of majo-
rity and free from interdiction.]
—Cod. L. 2, i tat. v, eur.
interv.; ff. L. 29, De min.; L.
§ 3. Pro emp.: Dom. L 2,
2, 0. 1, Td. L4, t.6, 8.2,
, 245 Mes. e 145 2 ch
n. 1,2 C0ND 1314 O L
S22 1 Mare.on a. 1314 [r 15]

10311, When minors, inter-
dicted  persons  or
women are admitted in these
qualities to he relieved from
their controcts, the reimburse-
ment ot that which has been
paid in conseynence of these
contracts, during the minority.
interdiction or marriage, can-
not he  exacted, uulcss itoix
proved that what bas Teen so
paid has turned to their profit.
—Mes. 14, n. 25 7 Toul. 5305
C.oNL 1812,

7
t.
n.
9
1

(L. 45.]
12%

warvied |
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1012, [Persons of the awe
Cef majority are not entitled to
relief Troud their contracts for
eause of 10910n only.]—C. N.
1315, [I.47.]

SECTION III.

OF the inderprelution of
conlraeis.

1313. When the meaning
of the partics ina contrw b is
doubiful, their comwon inten-

e
‘intcrprctntion rather than by

tion must determined  hy
an adherence to the literal
meaning of the wards of the
act.—ff. L. 2149, De verh.
3 Poth, 0L, 01 Do, 11,
2 om.Sp CLONCHEG, (L

1]014:. When u clause is
suseeptible of two meanings, it
mu=t be understood in that in
! which it may have some effect
‘ rather than in that in which it
can produce none.—ff. L. 80,
De verh. ob.; Poth, 925 0 L.
1046 0N, IL':TA [T. 41.]
1C15, Expressions suscep-
i tible of twn neanings must he
tukenin the sense whicli serees
hest with the matter of the
contract. — M0 1. e reg.
Path. 0:3: €. Lo 19475 €
NIRRT
‘ 1G16. Whatever is doubt-
vl must he determined aecord-
ing to the usnge of the covntry
where the cantract is made.—
Poth.

67,

L.

f. L. 54 ])\‘ rew. jur.;

04; Dom. L l. .| 20005
Lo L ]‘ll\ N0 (L7
-~ 1017. 'Uu customary clau-

I'ses wanrt he supplicd inocon-
althoneh they be uot

tracts,
cl—1It. L. 51, § 20, Do

expres
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Aed. edict.; Poth. 95; C. L.
1949 ; ¢, N. 1160. [I. 47.]
1018. All the clauses of a
coutract are interpreted the
one by the other, giving to
each the meaning derived from |
the entire act.—ff. L. 24, De
leg.; L. 126. De verb. sig.;
Poth. 96; Dom. 1. I, t. 1,s. 2,
n. 10: C. L. 1950; ¢". N, 1161,
[L. 49.] I
1019. In cases of doubt,
the contruet is interpreted
against him who has stipulated |
and in favor of him who has!
contracted the nblig;xtiou.—ﬂl}
L. 38, 8§ 18, De verh. ob. L. 99 |
L. 26, De reh. dub.; Poth. 97 ;5
Dom. 1. 1, t. 1, 5. 2, n. 135 (2
L. 1952; €. N. 1162, [I. 4]
1020. However general the ‘
terms may be in which a con-
tract i expresseid, they extend
only to the things concern-
ing which it appears that the
partics intended to contract.—
ff. L.3,§2 L. 5 L.w§, 3 L.
12, De transac.; Poth. 98, 99
Dom. L 1,t 1,5 2,0 21; C.
Lo1usd; CONC 163, [L 4]
1021. When the parties in
order to avoid a doubt whether
a particular case comes with-
in the seope of a contract, bave

OBLIGATIONS.

KHave the effect of discharg-
ing or medifying other econ-
tracts.—They have also the
effect in some cases of trans-
ferring the right of property.—
They can be set aside only by
the mutual consent of the

artics, or for causes estab-
lished by law.—Poth. Ob. 85;
ff. L.1,t.1,s.3,n. 12,5. 2,n. 7
C.N. 1134, [I. 3]

1023. Contracts have effect
only between the contracting
parties ; they cannot affect
third persons, except in thu
cases provided in the articles

of the fifth section of this
chapter.—ft, De piu . 27,8
3; Poth. Oh. 85, 87-K9; C. N.

1165, [L. 4%.]

1024 The obligation of a
contract  extends not only to
what is expressed in it, hut
also to all the consequences
which, by equity, usuge or law,
are incident to tlhie contract,
according to its nature.—ff. L.
2,85, Deob. & act.; ff. L. 35,
De reg. jur.: Cod. L. 4, t. 10,
1, De ob. & act.; Dom. L e.;
C.N. 1135, [I.49.]

1025. [A contract for the
alienation of a thing certain
and determinate makes the

made special provision for such | purchaser owner of the thing
case, the general terms of the | by the consent alone of the
cobtract are not on this account : parties, although no delivery
restricted to the single case ‘ he made.—The foregoing rule
specified.—ff. L. 81, De reg. is subject to the special pro-
Jjur. L. 56, Mand. vcl. cont.; | visions contained in this code
Poth. 100; C. L. 1957; C. N. | concerning the transfer and
1164. [I. 49.] registry of vessels. The safe-

SECTION IV. |
Of the cficet of contracts. ‘
1022.

obligations,

Cuntracts

produce ;
and

somotimes |

keeping and risk of the thing
before delivery are subject to
the gencral rules contained in
the chapters Of the effect of
obligations and Of the crctinction
of obliyations in this title.]—ff,
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L. 35, § 5, De cont. empt.;

Poth Vente, 308, 309; 6 Toul,
n. 202, 204; 7 Toul. n. 34, 231,
460; f‘ 0. a. 278; €. L.1903;
C. N. 1583. [T. 51 III. "81]

1026. If the thmv to he
delivered be uncertain or inde-
terminate, the creditor does
not become the owner of it
until it is made certain and
determinate, and he has Deen
legally notified that it is so.—
Poth. Vente, 309, 310; 7 Toul.
n. 460 ; 6 Toul. m. 202 w.; (.
L. 1903. [I. 51.]

1027. [The rules contained
in tho two last preccding arti-
cles, apply as well tu third
persons as to the contracting
parties, subject, in contracts
for the transfer of immoveable
property, to the special pro-
visions contained in this code
for the registration of titles to
and claims upon such property.
—But if a party oblige himself
successively to two persons to
deliver to each of them a thing
which is purely moveable pro-
perty, that one of the twoe whe
has been put in actual posses-
sion ig preferred and remains
owner of the thing although
his title be posterior in date;
provided, however, that his
possession be in good faith.]—
Cod. L. 15, De rei vind.; Poth.
Ob. 151, 152; Vente, 318, 319;
6 Toul. n. 204, 205; €. L. 1914,
1916 ; C. N. 1141. [IL. 51.]

SECTION V.

Of the effect of contracts with |
regard to third persons.

1028. A person canuot, by |

a eontract in his own name,

bind ‘any one but himself and
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his heirs and legal represent-
atives ; but he may contract in
his own name that another
shall perform an ohligation,
and in this case he is lublc
in damages if sueh obligation
he not perfurme«l by the persen
indicated. —In\t 1,3, t. 19, §
19, 20; ff. L. 73, § 4, De reg.
jur.; £ L. 81, De verh. oh., L.
38, § 2; Poth. 53, 56; C. X.
1119, 1120. (. 51.}

1029. A party inlike man-
ner may stipulate for the hene-
fit of a third person, when such
is the condition of a contract
which he makes for himself, or
of a gift which he makes to
another; and he who makes
the stipulation cannot revoko
it, if the third person have
signified his assent to it.—ff. L.
38, § 20, 21, 23, De verh. obh.;
Poth. 70, 755 ¢ N 11210 [T
51.]

1030. A persunis deemed
to have stipulated for himself,
his heirs and legal representu-
tives. unless the contrary is
oxpressed, or result from tho
nature of the contract.—ff. L.
143, De reg. jur.; fi. L. 56, §
1, L. 38, § 14, De verb. ob.;
Poth 63-70; C. N. 1122, [IL.

1]031 Creditors may exer-
- cise the rights and actions of
. their deltor, when to their pre-
judice he refuses or neglects to
do so; with the c\wcptlnn of
those rights which arc cxclusi-
vely wttdehed to the pcrwu —

\u( 1 2,e. 2
6 Tnn].
t. 10,
1166.

H L(b

—1», p- 2145
; Dom. 1.

1 n. 8;

¥,
(1. 53]
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SECTION VI

OF the avaidanee of contracts
aned pugments mede in
Sraud of ereditors.

1032, Creditors may  in
their own wieme dmpeinch the
acts of their debiors in fraud |
of their rizhts, according tu
the rules provided in this see-
tion.—ff. L. 1.8 1,2, . in
fraud. cred. ; No DL Fraude rel.

aux créanc § n. 2; G
Tonl. no G435 --, 354, 3665 O,
¢ teTa 6 11, a4 R Ly

Lin7Ts el 17025 2 Bor.
L. 1600 ¢ONCT67. [ '.]‘
1033. A contract cannot he
avoided unless it is made by
tho debtor with intent to de-
fraud, and will have the effect
of injuring the creditor.—ff. L.
15, Q. in fraud. cred.; Dom. 1
2,t.10,8. 1, n. 6; N.D. v, ¢,
§2,n. 95 6 Toul. n. 348-352;

L. 1075 [L. 53]
1034. A gratuitous con-
tract ix deemed to be made

with intent to defraud, if the
deltor be insolvent at the time
of making it.—ff. L. 6,§2, L. e. ;!
Dom.l.e.n.2; N. D.v.
n. 1 Poth. T 6 Teul,
oty CLLL10Es. [1 %]
1035. .\n onerous contract
made by an insolvent debtor)
with a person who knows him
to he insolvent is deemed to he
made with intent to defrand.—
ff. L. 1, L. G, §8 (). in fraud.
ered.: Dom. l.e.n. 4; N.D. L

&

¢. n. 12,15; 6 Toul. n. 342-566.
(L 55.]
1036, Lvery payment hy

an insolvent debtor to a eredi-
tor knowing his insolvency, is

| quent
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to defraud, and the creditor
may be compelled to restore
the amount or thing received
or the value thereof, for the
henefit of the creditors accord-
ing to their respective rights.
_f.le L.10,§12; N. D. L
c.; fi. L. 6, § 6, 4. in fraud.
ered. ; Jou. 0.1673. t. 11, a. 4,
Savary, P. 39, p. 312,

n 1;
519 & 31005 6 Toul, 1. ¢.; Bor.
0. (.t 11, 8.4, p. 698 (673

in later vd.) ; Tonbh. L3, t. 12,
e 3, p. 7ol L Co, a. 446, 447
A& oa by De Vilo Do Co ThY,
745 & Rog. 878 --; (L L. 1985,
[I.55; 1I1. 381.]

1037. Further provisions
concerning the presumption of
fraud and the nullity of acts
done in contemplation of in-
sulveney are contained in The
Insolvent Act of 1864, [L
555 IIL. . Ry

1038. Au oucrous contract
made with intent to defraud on
the part of the debtor, but in
good faith on the part of the
person with whom he contracts
is not voidable ; ing the
special provizions applicable in

153; om. n
c.n. 11; 6 Toul. n.
1974, [L. 555 11L.:

1039. No contract or pay-
ment can he avoided, by reason
of any thing cuntained in this
section, at the suit of a subse-
creditor, unless he is
subrogated in the rights of
an anterior ereditor; saving,
nevertheless,  the excepticn
contained in The Insolvent
Act of 1864.—ff. L. 10. 51, Q.
in fraud. cred. ; 9N, D.v. e. §

deemed to be made with intent | 3, n. 1-3, p- 54, 85; Dom. L. c.
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n. 6; 6 Toul. n. 351; C.
1988. [I. 55; IIX. 381.}

1040. [No contract or pay-
ment can e avoided by reason
of any thing contained in this
section, at the suit of any
individual ereditor, unless such
suit is brought within one year
from tho time of his obtaining
8 knowledge thercof.—If the
suit ho by assignoes or other
representatives of tho creditors
collectively, it must be hrought
within a year from the time of
their appointment.]—ff. L. 1,
Q. in fraud. cred. L. 6, § 14; 6
Toul. n. 356; C. L.1989. [I.
55; III. 381.])

L.

CHAPTER SECOND.
OF QUASI-CONTRACTS.

1041. A person capable of
contracting may, by his lawful
and voluntary act, oblige him-
sclf toward another, and some-
times oblige another toward
him, without the intervention
of any contract between them.
—Inst. 1. 3, t. 27; Poth. 113-
115: 5 Mare. 2495 C. N, 1371.
[I.57]

1042. A person incapable
of contracting may, by the
quasi-contract which results
from the act of another, be
obliged toward him.—Poth. Ob.
115, 128; 3 Mare. 259. [I.57.]

SECTION 1.
0OF the quasi-coniract wego-
tiorum gestin.
104:3. He who of his own
accord assumes the manage-
ment of any business of another,
without the knowledgo of the
latter, is obliged to continue
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the management which he has
begun, until the business is
completed or the person for
'whom he acts is in a condition
to provide for it himself: he
must also take charge of the
accessories of such business.—
He subjects himself to all the
obligations which result from
an express mandate.—Tust, 1
S, 62,81 .13, t5, L. 2,
3, 2; Poth. Oh. 115; Id.
i Mand. 29, 150, 201 ; Dom. 1. 2
1. n. 1, 2; Tr. Ma
5 Mare. 230, on a. 1.
1 Toeul. n. 25 --; . N. 1
[I.57.]

1044. Ilc is obliged to
continue his management al-
though tho person for whom
he acts die hefore the husiness
is terminated, until such time
as the heir or other legal
representative is in a condition
to take the management of it.

—ff. 1. e. L. 21; Poth. Mand.
201; . N. 1 [I.57.]
1045. le is hound to
cxercise in the management
of the husiness all the care

of o prudent administrator.—
Nevertheless tho court may
moderate the damages arising
from his negligence or fault,
according to the circumstances
under which the management
of the business hua heen as-
sumed.—ff. t. e. L. 11, L. 3, §
9; Poth. Mand. 208, 2115 Dom.

L2, t.4 s 1, 0.2, 125 0N
1574, [L.57.]

1046. Ho whose hosiness
has been well managed s
bound to fulfil the ohligations
that the peveon acting for
him has contracted in his
name, to indemnify him for
all the personal libilities
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which he has assumed, and  ing Lo in bad faith he is hound
t» reimbnrse him all neces- | torestoro the sim 1_):11d or thing
sary or useful cxpenses.—if. | received, Wlth.the interest and
1. ¢ L. 2 21, 45; loth. Ob. | profits which it ought to have
produced from the timo of re-
ceiving it, or from the time that
his bad faith began.—ff. L. 65,
§5; L. 15, De cond. indch.;
Poth. Prét . 168; Dom. 1.3,
t. 5, 8. 3, 1.2, .7, 403,
n. l; CoNCERT8 [T 59.]

SECTION I1L

Of the quisi-contract resull- )
ing from the reception af 1059, If the thing unduly
o thingg nol due. ved be o thing eertain, ho
1047, Ile who reccives: who has veeeived it is Lound to
what ix notdue to him, through | restore  its valne, if throungh
error of Jaw or of fact, isbound | hig fault and his bad taith it
to restore it or if it cownot | have perizhed or deterioratedl,
b+ vextored in kiud, to givethe | or can no longer be delivered
vilue of it.—[If the person |in kind.—If he have received
reeciving beoin good faith, he | the thing in bad faith, or after
is not obliged to restore {he | having been put in default
profits of the thing received.]— | refain’ it in bad faith, he is
13 Dar, 601-2-4 ; 11 Toul. 94 ; | answerable for its loss by a
Inst Lot 27, L6, § 75 £ & fortnitons event 3 unlexs the
SoL. 5, De ob. & actes Lo 1, 2, 1 thine  wounld  have equally
§ 1: L. 7, 37, 54 De eondoiperished  or deteriorated in
indeh, ;s Lo 9§85, De ju. & faee the o jon of the owner.
iwnor.; Coll §u 10, et Poth | —ff, L. ip.§1; L1568
Prot L 10 110, 168:: 3, De rei vind. L. 21, 33, De
Do L2, . R ‘ her. pet. 3 Poth. Pret €L 172,
n. 3, 4, e [T 11745 Dom. L2t 7,80 3, 0.2
A J‘Mnrc. 238, 250 CLONL 13T
1048. He whopays adeht | [, 5).]
helieving Limself by ervor to I 1051, If he who has unduly
bo the «dehtr, has a right of reccived the thing sell it. being
resovery aguinst the ereditor.— | in good fuith, he is hound to
Nevertheleas that right eeases | vestore only the price for whirh
when the title hasia good faith | it is sold.—fF. T.. 26. § 12, Do
becn cancelled or has heeone | cond. indeb. ; Toth. 17
inciiertive in conscquence of |12, 4. 7,5. 3, n. 5; ¢
the payment 5 soving  the | [I. 61.]
remedy of Lim who has paid 1052, He to whom the thing
against the true debtor.—ff. | is restored, is bound to vepay
L. 65,8 fin. Cond. indeh. ; to the possessor, althongh li
Poth. b, 113 ; TId. Prét . were in bad faith. the expenses
1531 Dom. L2, .7, 5. 1, n. 2; " which have been incurred for
LN InTEs [1L59)]) its preservation.—ff. L. 13, § 1,
1049. If the personreceiv- | L. 14, De cond. indeb., L. 6, §
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neg, west, I, 08, I\( [F e H y
Cpets Poth. Prop, 343- gé]wt;x:tsl lq‘;‘d{ “il oy thel
Do . 4 4| pe Hn\m'n‘u« n‘t‘zmtl;i]m\?ml]n 'I!:)c
t <
1381, [I ()1] whmh the e eraplovid 4
L8, \J fam. fur .
L7t 6,15 P (!1 ’lI)
. ]L T)wl.(. 6, 1.0
8111 Tont, 250-
SLO[LGL

The owner of um

CHAPTER TIIRD.
OF  OFFE

A\‘D QUAST-
S

OF

10563, L\'u', person capable .
of dizreruing i sht from wronie 1 'ml*ndl i< responsible for (e
is vo<pom 1I»IA [ i dmage s daucee cansed by 3t whether it
el Iy Liis fanlt to wuothoer, | be un‘lm his own eare or under

whether
prodence,

]mm\u act, im- ) that of lis =
voboor we mt of [ straxed or
[ ])¢ inji. T,.5, §1, | Hoe who is w
it., L‘]l:. L ; (‘(lll'l“\'

2]

nt<, or have

g the animal is
wnsible wiile it is
The awner of .
wirisible for the
by its ruin,
! lmpmm i ﬁom
I L 183, cwant of ¢ i or from an
3.;54: He ix respousible | original  defect in 1t\ con-
not only for the diunuze cansed  struetion.—f L. 1, :
by his own fauall, it also for ' 2. auad. paup. L.
that caused Dby the fault of  daw. int.; Dom. 1.
persons under hix control and '1 Pe&on.d
hy things which lie has mnder 13, 0. 1 -
Lis care;—The father, or, alter | LI 61.]
his deccase, the mother. ix' 1055, [n all cases where
responsible for the damage]the person injured by the
canscd by theiv minor ehildy J commizzion of an offence or o
—Tators are responsible iny quasi-offence dies in conse-
Tiko manner for their papilsi— “ wuence, withont having oh-
Carators or oihiees having the 1 tained idemnity or =atisfaciion,
i his consort and his a<ecudant
and deseendant relation

where

.t Z,
:Idoc. s,

V. 1385, 13506,

legal enstody of insane perions,
for the damage done by the
ters—Nehoolhmusters wd ar- | a right, hot ouly within
. for the dar camsed | after his death. to resover
by their pupils or apprentices the person who committed the
while under their care.—"The fofivnee or goasi-oflenes, or his
responsibility attaches in 11101 e atalives, all  daunaees
ahove cascs only when {he ioned by such death.—tn
person sabjest to it fails o the eaze of a ducl, action may
extablish that he was unahle | he hronght in like manner not
to prevent the act whiel has only against the immedinte
caused the damage.—NMa author of the death, hut also
and cwployers are 1c~1mn»1blu agninst all those who touk part
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in the duel, whether as scconds
or as witnesses.—In all cases
no more than ono action can
be brought in behalf of those
who are cntitled to the in-
demnity and  the judgment
determines the proportion of
such indemnity which cach is
to receive. These actions are
independent and (o not preju-
dice tho eriminal proccedings
to which the partics may be
subject.

CUHAPTER FOURTIL.

OF OBLIGATIONS WHICH RESULT
FKOM THE OPERATION OF LAW
SOLELY.

1057. Obligations result in
certain cases from the sole and
direct operation of law, with-
out tho intervention of any act,
and independently of the will
of the person obliged or of him
in whoso favor the obligation
is imposed.—Such are the ob-
ligations of tutors and other
administrators who cannot re-
fuse the churge cast upon them;
—The vbligation of children to
furnigh the ncecssaries of life
to their indigent parents;—
Certain  obligutions of owners
of adjoiniug properties ;—The
obligations which in certain
cases arise from fortuitous
events ;—And others of a like
nature.—Dom. 1. 2,t. 9; Poth.

Oh. 1235 5 Mare on a.
15705 11 Toul. 508-310; C.N.
1370, [I. 63.]

CIIAPTER FIFTH.
OF THE OBJECT OF OBLIGATIONS.

1058. Every obligation
must have for its object some-

OBLIGATIONS.

thing which & party is obliged
to give, or to do, or not to do.—
ff. L. 3, i. p. De ob. & act.;
Poth. Ob. 53, 129; C. N. 1126.

{I.63.]

1059. Those things only
which are objeets of commerce
can hecome the object of an
obligation.—ff. L. 83, § 5, De
verb. ob. ; Poth. Ob. 135 ; C.
N.1128. (I.63.]

1060. An obligation must
have for its object something
determinate at lcast as to its
kind.—The quantity of the
thing may be uncertain, pro-
vided it be capable of being
ascertained.—ff. 1. c. L. 94, 955
Poth. n. 131; C. N.1129. [I.
6.

£061. Future things may
he the object of an obligation.
—But a person cannot re-
nounce a succession not yet de-
volved, nor make any stipula-
tion with regard to it, even
with the consent of him whose
stecession is in question ; ex-
cept by marriage contract.—

Cosl. L. 15, De puact.; ff. L
. L. 61; Poth. 152; C. N.
1100, [1. 63.]

1062. The object of an ob-
ligation must he something
possible and not forbidden hy
law or good morals.—ff, L. 1,
85, De reg. jur.; Poth. 136,
37, [1.63.]

CIIAPTER SIXTH.
OF THE EFFECT OF OBLIGATIONS.

SECTION L
General provisions.
1063. Anobligationto give
involves the obligation to de-
liver the thing and to keep it
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safe until delivery.—ff. L. 11,
§ 1, 2, De act. em. et ven.;
Poth. Ob. 142; C. N. 1136.
[1.05.]

1G€4. [The obligation to
koep the thing safely obliges
the person charged therewith
to keep it with all the care of
a prudent administrator.] ff.
L. 5,§ 2, Commod.; L. 17, De
per. et com. r. vend.; Poth.
Ob. 142; Dom. 1. 1, t. 1, 5. 3,
n. 8; C.N.1137. [I.65.]

1065. Every obligation
renders the debtor liable in
damages in case of a breach
of it on his part. The ereditor
may, in cascs which admit of
it, demand also a specifie per-
formance of the ohligation, and
that he be authorized to ex-
ecute it at the debtor’s expense,
or that the contract from
which the obligation arises be
set aside ; subject to the speciul
provisions contained in this
code, and without prejudice,
in cither case, to his claim for
damages.—f. L. 75, § 7, De
verb. oh.; L. 13, i. f. De re
jud. ; Poth. 148, 157, 158;
Dom. 1. 1,t. 2, s. 2, n. 19, 20;
C. N. 1142, 1144, [L 65; IIL
381.)

1066, The creditor, with-
out prejudice to his claim for
damages, may require also,
that any thing which has been
done in breach of the obliga-
tion shall be undone, if the
nature of the case will permit;
and the court may order this
to be effected by its officers, or
authorize the injured party to
do it, at the cxpewrc «f the
other.— Author, uniler a.1065;
C. N. 1143, [I.65.]

13

SECTION II.
Of defaults.

10€7, The debtor may he
put in default either hy the
terms of the contract, when it
contains a stipulation that the
mere lapse of the time for per-
forming it shall have that
effect ; or hy the sole operation
of law; or by the commence-
ment of a suit, or a demand
which must be in writing un-
less the contractitselfis verbal.
—ff. L. 23, De verh. ob.; Cod.
L. 12, De cont. ct com. stip.;
Poth. Ob. 144, 145, 147 ; 5 Guy.
Demeure, 396 ; 6 Toul. 248-253;
10 Dur. n. 441 --;
tardement, 124; C. N. 1139.
[I.65.]

1068. The dehtor is also in
default, when the thing which
he has obliged himself to give
or to do could only have heen
given or done within a certain
time which he has alloweld to
expireA—Poth. 143, 147, author.
wup. ; X 1146, [1.67.)

1069. [In all contracts of o
commercial nature in which
the time of performance is
fixed, the debtor is put in de-
fault by the mere lupse ot such
time.]—('od. L. 12, De cont. ct
com, stip. ; 6 Toul. n. 246.

[I.67.]

SECTION IIT.

Of the dinges rosalling
" from the incocention of
obligations.

1070. Damuages arenot dae
for the juexceution of an obli-
gation until the debtor ix in
defanlt under some «ne of the
provisions contained in the
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articles of the preceding see-

tion; except the obligation be
not to do, when he who eon-
travenes itis liable for damages
by the fact of the contraveution
alone.—C. N. 1146, 1145. [I.

67,

1]071. Tho debtor is liable
to pay damages in all cases in
whieh he fails to establish that
the incxecution of tho obliga-
tion proceeds from a cause
which cannot he imputed to
him, although there be no bad
faith on his part.—ff. L. 5, De
reb. ered.; Cod. De act. em. et
vend, L. 4; Poth. 159, 164,
164; Dom. 1. 3, ¢t. 5, 5. 2, n. 10
Td.1.1,t. 2,8.2,n. 16,175 6
Toul. 280, 281 ; C. N. 1147.

[I.67.)

1072. The debtor is not
liable to pay damages when
the inexecution of the obliga-
tion is eaused by a fortuitous
cvent or hy irresistible force,
without any fault on his part,
unless he has obliged himself
thereunto by the special terms
of the contract.—ff. L. 23, D¢
reg. jur.i. f.; Poth. Ob. 142,143,
14U, 660-668; Dom. 1.1, ¢t. 1,
3, n. 05 6 Toul. n. 227, 298,
282: CUN. 1148, [IL 67.]

1073. The damages due to
the creditor are in general the

amount of the loss that he has '

sustained and of the profit of
which he has been deprived ;
subject to the exceptions and
modifications contained in the
following articles of this sec-
tion.—ff, L. 13, Rat. r. hab.;
Path. Ob. 159, 160, Vente, 4
Dom. 1.1, t, 1, 5. 2, n. 17, 185
6Toul.263; C. N.1149, [I. 67.]

1074, The debtor is liable
only for the damages which

ATIONS.

' have been forescen or might
have been foreseen at the time
! of contracting the obligation,
when his breach of it is not ac-
| companied by fraud.—Cod. L.
11, Do sent. . p. co.; Poth. Ob.
161-5,Vente, 72, 73; Dom. L. e.;
6 Toul. 284--; C. N. 1150.
[I.67.]

1075. In the case even in
which the inexecution of the
obligation results from  the
fraud of the debtor, tho dam-
ages comprise only that which
is an immedia and direct
consequence of it< inexecution.
—ff. L. 13, Do act. em.; Cod.
L 7, Leg. inex.; Poth. Oh. 166,
177; €. N. 1151, [1.69.] .

1076. {When it is stipu-
lated that a certain sum shall
be paid for damages for the
inexecution of an obligation,
such sum and no other, cither
greater or less, is allowed to
the ereditor for such damages.
—DBut if the obligation have
been performed in part, to the
benefit of the creditor and the
time for its completo perform-
ance be not material, tli: stipu-
lated sum may be reduced;
I unless there be a special agree-
| ment to the contrary.]—Poth.

S455 €. Lo 19285 6 Toul, n.
'803-813 ; €. N. 1132, 1231.
[I.69; III. 381.]

1077. Tho damages result-
ing from delay in the payment
| of moncy, to which the debtor
is liable, consist only of interest
at the rate Jegally agreed upon
by the partics, or, in the ab-
sence of such agrecment, at
the rate fixed by law.—These
damages are duc without the
ereditor being obliged to prove
any loss. They are duo from
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the day of the defasit only,
except in the cases where by
law they are due from the

nature of the abligation.—This ,

articlo does not affect the spe-
clal rules applicable to bills of
exchauze und  contracts  of
A —Doth. 170, 171;
JLoste b s 10, 2,10,
C. N. 1133, [IL. 69.]

1078. Interest acerued from
eapital sums bears in-
terest ¢

1. When there ix a special
agreement to that effect;

2. When in any aection
brought such new interest is
specially demanded ;

3. When a tutor has received
or ought to have receivedl
interest upon the moneys of his
pupil and has failed to invest
it within the term preseribed
by law.—ff. L. 20 De u. et
frue.; 6 Toul. 271; 10 Dur.
498-9; C. N. 1154 [I.069.]

also

CIIAPTER SEVENTIL
OF DIFFERENT KINDS OF OBLIGA-
TIONS.

SECTION 1.

0Or eonditional  obligutions.

1079. Anobligaiion is con-
ditional when itix made to de-
pend upon aneventfuture and
unecertain, cither by suspending
it until the event happens, or
by dissolving it accordingly
as tho event does or does not
happen.—When an obligation
depends upon an event which
hag aetually happensd, but is
unknown to the partics, it is
not conlditionul. It takes ef-
feet or is defeated from the
time at which it is contracted.
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! —fF. L. 100, De verb. b, 57-
cer. pete; Poth, 199, 202

o {1.71.]

CONCTTGR,
. 1080. Every condition con-
jtrary to law or ineonsiztent
| with good morals is voil
renders void  the  obli
i which depenils upen it.—.An
obligation which ix made 19

depend upon the doing o
happening of a thing fuios-
sible ix also void.—ff. L. 7, L.
137, § 6, De verb. s L. 1, §

9, 11, L. 31, De oh. ct. ast.;
| Poth, 204; C.N. 1172, [L.71.]
I 1081. Auabligation condi-
! tional on the will purcly of the
[ party promizing, s void; bat
if the condition conzist in the
doing or not deing of a certain
‘act, although sueh act be
tdependent on his will, the

obligation is valid.—ff. L. 8,
! De oh. etact.; L. 108,31, De
;verb. oby Poth. 47, 48, 200
CCUNL T [IL7L]

1082. If there he no time
fixed for the fuliilment of o
condition, it may always be
fulflled ; and itis not deemed
to have failed until it hLus
hecome certain that it will not
bo fulfilled.—Poth. 209-211: G
Toul. 6253 --; . N. 1176, (L.

71,

1]083. When an obligation
is contracted under the condi-
tion that an event will not
happen within a fixed time,
such condition is fullilledt hy
the expiration of the time with-
ont the event having vecurred.
It is equally so il hetore the
time has expired it herome
certain that the cvent will not
happen. If there he mo time
fixed, the condition is not
deemod fulfilled until it is
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certain that the event will
not happen.—Author, under a.
los2: ¢ NC 7. [I.71.]

1084. A conditional obli-
gation hecomes absolute when
the party hound under the
condition prevents the fulfil-
ment of it.—ff. L. 81, § 1, Do
cond. & dem.: L. 85, § 7, De
verb. ob.; L. 24 & 24, De reg.
jur.; Poth. 2125 Dom. 1L 1, t.
1,s.4,n.17; [1.
7

N 117,

1.

£085. The fulfilment of the
condition has a retroactive
effect from the day on which
the obligation has been con-
tracted. If the creditor be
dead before the fulfilment of
the condition, his rights pass
to his heirs or legal represent-
atives.—ff. L. 18, 144, De reg.
jur.; Arg.oex L. 26, De cond.
inst.; Poth. 2205 Dom. 1. 1, t.
1, .4, m 7, 13; C. N. 1179,

[I.71.]

1086. The creditor may,
before the fulfilment of the
condition, do all actx conserva-
tory of his rights.—Poth. 222;
C.N.1180. [I.71.]

108%7. When the obligation
has been contracted under a
suspensive condition, the debt-
or is bound to deliver the thing
which is the object of it, upon
the fultilment of the condition.
—If, without the fault of the
debtor, the thing have alto-
gether perished  or can no
Ionger he delivered, no obliga-
tion exists.—If the thing hbe
deteriorated without the fault
of the debtor, the creditor must
receive it, in the state in which
it is, without diminution of
price.—If the thing be deteri-
orated by the fault of the

OBLIGATIONS.

debtor, the creditor may either
exact the thing in the stato in
which it is, or demand the dis-
solution of the contract, with
damages in either case.—ff. L.
8, 10, De per. et com. r. ven.;
Coi. 1. 4,t. 4, L. 5; Poth. 218,
2193 Dom. 1. 1,t. 1, s. 4, n.
105 CUN. 1282, (1. 71.]

1088. A resolutive con-
dition, when accomplished,
effects of right the dissolu-
tion of the contract. It obliges
cach party to restore what he
has rcecived, and replaces
things in the samec state as
if the contract had not exist-
ed ; subject nevertheless to the
rules established in the last
preceding article with respect
to things which have perished
or been deteriorated.—Cod. 1.
8, t. 38, L. 12; Arg. ex L. 1
& 4, ff. De le. Com, ; Poth. 224,
636; 6 Toul. 550, 551; C. N.
1183, ({I. 73.]

SECTION II1.

Of obligations with « term.

1089. A term differs from
a suspensive condition inas-
much as it does not suspend
the obligation, but only delays
the execcution of it.—ft. L. 41,
§ 1, L. 46, De verb. «h.; Poth.
230; C.N.1185. [I.73.]

1090. That which is due
with & term of payment can-
not be exacted before the ex-
piration of the term ; but that
which has been paid in ad-
vance voluntarily and without
error or fraud cannot be re-
covered. — ff. L. 1, § 1, De
cond. & dem.; L.46, 1. c. sup. ;
Poth. 230, 231, 547; Dom. 1. 1,
t.1,83 0 714¢1,s. 1, n.
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5; 4 Marc. 572-1; 5 Id. 256
11 Dur. 113 ; 3 Zach. 585, n.6;
11 Toul. 59, t0; ¢. N. 1186.
[I.73.]

1091, The term is always
presumed to he stipulated in
tavor of the debtor, unless it
results from the stipulation or
the circurastances that it has
also been agreed upon in faver
of the creditor.—ff. L. 41.8§ 1,
de verb. ob. ; Poth. 8555 .
N.o1st. [

1092, The debtor cannot
claim the henefit of the term
when be has become g bankrupt
or insolvent, or has by his own
act diminished the sccurity
given to his creditor by the
contract.—Poth. 234, 235 ; .
N.1188. (I.73.]

SECTION III
Of al'ernatice obligaldivns.

1093, The debtor in an
alternative obligation is dis-
charged by giving orduving one
of the two things which form
the ohject of his obligation: hut
he eannot compel the ereditor
to accept a part of one of these
things and a part of the other.
—ff. L. 78, §ult., Do cond. &
dem. ;L. 8, §1, De leg. [+ Puth.
245-247; C. N, Tisw, 11910 [ L
7.

1094. The option belongs
to the debtorunless it has heen
expressly granted tothe eredi-
tor.—fF. L. 2, § 3, De cug. certn

loco; L. 25, De cont. em:
Poth. 247, 245 : Do 11,
2, n. ¢. N. 1190.

1, =
{I.75.]

1095, Anobligation is pure
and simple although contract-
ed in un alternative forur, if

ATIONS. 175
one of the two things promised
could not be the obhject of the
obligation.—ff. L. 72, § 4, De
: Poth. 2495 €N 1192,

L7
1C96. .Analternative obliga-
tion hieromnes pure and simpleif
one of the things promised
perish, or can no longer he de-
livered, even through the fault
of the debtor. The value of such
thing cannot he offered in its
place ;—If both things have
perished or can no longer ho
delivered, and the debtor he in
fault with respect to one of
them, he must pay the valueof
that which remained last.—ff.
L. 34, § 6, De cont. em., L.
115, e verh. oo Lo 2, §3,
e co g certo loco L. 93,
De solut.; Poth. (+h, 2
Vente, 312 ff. L. 47, §
leg. 19: Lae. Alternative, o
eONL . (L7
1097, When, in the cases
provided for in the last pre-
ceding article, the optien bas
| heen granted by the contract
| 1o the ereditor :—Either one of
- the two things has perished or
can no longer he delivered. and
then, if it be without the Ianlt
of the deltor, the creditor shall
have the one whinh remains,
but if the debtor be in fault,
tho creditor muay demand the
thing which remains ov the
value of the other;—Or both
things have pe ™l or canno
longér be delivered, and if the
dehtor be in fault with regard
to both or either of thew, the
ereditor may demand the value
of the one or of the other athis
option. L. 95, Dc solat.;
Poth. ¢. N. 14 (L
75.]

, De

9.
]
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1098. If both things have
perishcd, the obligation is ex-
tinguished in tho cases and
suljjeet to the conditionx pro-
vided in article 1200.—C. N.
1195, (L. 75.]

1099. The rules coriained
in tho articles of this section
apply tocases where the alter-
nalive  obligation
more than two things, «r hax
for its ubject to do or not to do
some thing.—C. N. 1196. [I.
75.]

SECTTON IV,

¢ joint and acveral obliga-

tons.

§ 1. Of joint and arveral
iuterest  antony  creditors,
11C0. A joint and several

interest among creditors gives

to cach of them singly the right
of exacting the performance of
the whole obligation and there-
upon of discharging the debtor.

—Cod., De duo. reis stip. et

prom.; fi. L. 2, De duno. reis

const. 3 Poth. 258-260 ; Dom. 1.

& 2, n 1, 2,6, & Intr.

to t. 5, p. 247, fol. ed.; (. N,

1197, (1. 77.]

1101. The dehtor has the
optien of paying to either of
the joint and several creditors,
so long as he is not prevented
by a suit instituted by one of
them.—[Necvertheless, if one
of the creditors release the
debt, the debtor is discharged
for the part only of such ere-
ditor. The same rule applies
to all cases in which the debt
is extinguished otherwise than
by actual payment ; subject to
the rules applicable to com-
mercial partnerships.]J—ff. L.

comprises -

11199
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2, 16, De duo. reis ; Poth. 260
Dom. 1. c. & n. 3; C. N. 1198,
[I.97.]

1102. The rules concerning
the interruption of prescription
in relation to joint and several
creditors are declared in the
title Of Preseription.—Cod. L.
5, De duo. reis stipe; Poth.
260; Dom. L e n. 55 C.N.
[I.77.]

§ 2. Of debtors jointly and

severally obliged.

1103. There is a joint and

several obligation on the part
of the codebtors when they aro
all obliged to the same thing,
in such manner that each of
them singly may be compelled
to the performance of the whole
obligation, and that the per-
formance by one discharges
the others toward the creditor.
—ff. L. 2, L.3 §1,L11,§ 1,
De duo. reis const. ; Cod. L. 3,
De duo. reis stip.; Poth. 261,
265, 274 ; Dom. 1. 3, t. 3, =. 1,
n.1; C.L.2086; C.N.1200.
[I.77.]
1104. An obligation may
be joint and several although
one of the codebtors be obliged
differently from the others to
the performance of the same
thing ; for example, if one be
ohliged conditionally while the
obligation of the other is pure
and simple, or if one he allowed
a term which is not granted to
the other—ff. 1.7, L. 9, § 2,
De duo. reis const.; Poth. 263:
Dom. 1. 3,t. 3,5 1, n. 5: C. L.
2087; €. XN.1201. ([I.77.]

1105. An obligation is not
presumed to be joint and
several; it must be expressly
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declared to he so.—This rule s reveral debtors, or after he or
does not prevail in # wlere ! they have heen put in default,
a joint and scveral obligution | the other codebtors are not
arises of right by virtve of discharzed from the oblization
some provision of law ;—XNur is to pay the price of the thing,
it applicable to commercial  hut the latter are not liakle for
transactions, in which the ob- | damages. — The creditor can
ligation is presumed to he joint | recover damages only {rom the
and several, exeept in ¢ codebtors throngh whare fault
otherwise regulated by spe | the thing has perizhed or can
laws,—Nov, 0 e. 15 ff. L. 6, ' no longer be delivered. and
L. 8, L.11, § 2, D¢ duo. reis: those in default. L. 18, be
const.; L. 43, De vo jud. ¢t efft | duo. veis const S4, I
sent.; Cod. L. 3, De duo.reis; | u. et fruel; L. 175§ 20 Dediv,
Poth. 263, 266 ; Dout. Inst. |reg. jur.; Dum. de div. et
4445 2 Bor. 401, 402, t. 4, a. 7, | indiv., pt. 3, n. 126.7; Poth,
0.71673; Dom. 13,6 3, s 1,273 €0 L. 20815 ¢ N J20b.
n. 2; CONL12020 [I.79.] [I.79.]

1106. The obligation aris- 1110. The rules v-nnr:wrni_ng
ing from the common offence or | the intermmptinn of preseriptien
quasi-offence of two or more | in relation to jnint and several

7

persons is joint and several.— | debtors  are declared in the
Poth. 0b. 264 [L. 79.] title 00 Presesipfion.—Cil. L.

1107. The creditor of a5, De dun. reiz; Poth.
joint and several oblization|Dum. 1. e. sap. D. 1 o,
may apply for payment to any [ 2092; C.N. 1206 [L.7]
one of the cadcehtors at his op- 1111. A demand of intrvest
tion, without such dehtor hav- [ made against one of the joint
right to plead the henefit | and several deblors causes In-

1.

ing o .
of divi . 4, § 1, Do | terest to ron against them all,
duv. reis; J. 47, Loe cond.. | —(Cod. Are. ex. L. 5.. ]'W.c duch.
Nuv. 99, e, T: Poth. 270: 4 |reis ; : .ln J«m!. n.
Bret. H. 419; Dom. L3, t. 3, | 720 . 611 ;‘v1. L.
s 1, n. A ¢ L2080 OO N T2os [I. 53]

1203, [I.79.] 1112. A joint and

1108. Legal proceedings debtor sucd hy the creritor
talen acainst one of the co- [may plead all the cxeeptions
debtors do not prevent the which are personal tu bimseld
creditor from taking similar | as well assuch ax are conmuen
procecdings wrninst the others. | to all the codchtors.—ljlc v:m-.
o, L. 8, De fid, et mand. | not plead such excepticns s
8, 41; Poth. 271; Dom. L c. lare purely persenal to one or
sup. me 73 Ce L. 2000; C. N.|more of the other codehtn
1204, [L79. . L. 10, 1 De duob. 1 :

1109. Ifthe thing duehave { Poth. 274: Dom. 1L '7(1‘1-‘“. "
erished or can no longer be | C. L. 2004 ; C. N. 1205 [I.
delivered, throngh the fault of | 8
ono or more of the joint and

fL]113. When une of the co-
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debtors becomes heir or legal
roprescntutivc of tho creditor,
or when the creditor bocomes
beir or legal representative of
ono of the codebtors, the con-
fusion extinguishes the joint
and several debt only for the
part and portion of such co-
debtor.—il. T 50, L. 95,5 2
Do solut. & lib.; Poth. 5
Dom. L e¢.; C. L. 20956; C. N.
1209. (I.8L.]

1114. The creditor who con-
sonts to the division of the debt
with regard to one of tho co-
debtors, preserves his joint and
several right against the others
for the whole debt.—DPuth. Ob.
277; Rente, 194, 195; . L.
2096; C. N. 1210, [L. 8L.]

1115. A creditor who re-
ceives separately the share of
one of his eodebtors, so specified
in the reccipt and without re-
servo of bis rights, renounces
the joint and several obliga-
tion with regard only to such
codehtor.—The creditor is not
decmed to dischargo the debtor
frowm his joint and several obli-
gation when he receives from
him a sum cqual to the share
for which he is bound, unless
the receipt specifies that it is
for his share.—The rule is the
same with regard to a demand
made against one of the co-
debtors for his share, if the
latter have not acquicsced in
the demand, or if a judgment
of condemnation have not in-
tervened.—Cod. L. 18, De pae. ;
Poth. 277, 278, 611; Bac. D. J.
e. 21, n. 245; (. L. 2097; C.
N.1211. [I.81.]

1116. The creditor who re-
ceives separately and without
reserve the share of one of the

OBLIGATIONS.

codebtors in the arrears or in-
terest of the debt, loseshis joint
and several right only for the
arrears and interests acerued
and not for those which may
in future accrue, nor for the
capital, unless the separate
payment has been continued
during [ten] consecutive years.
—DBae. D. J.n. 246; Poth.279;
C. L. 2098; C. N. 1212, [I.
81,

1]117. The obligation con-
tracted jointly and severally
toward the creditor is divided
of right among the codebtors,
who among themselves are
obliged cach for his own sharo
and portion only.—Cod. L. 2,
De duo. reis stip. et prom.;
Poth. 264; Dom. L. 3, t. 3, 8. 1,
n. 6; C.L.2099; C.N. 1213.

L. 83.] -

1118. The codehtor of a
joint and scveral debt who has
paid it in full, can only recover
irom the others the share and
portion of cach of them, even
though he be specially subro-
gatcd in the rights of the
creditor.—If one of the co-
debtors be found insolvent, the
loss occasioned by his insol-
veney is divided by contribution”
among 21l the others, including’
him who has made the pay-
ment.—ff. 4, L. 36, 39, De fid,
& mand.; L. 46, De solut.;
Poth. 264, 281, 282 ; Dom. L. e.;
C. N.1214. {I.83.]

1119. In case the creditor
have renounced his joint and
several action against ome of
the debtors, if one or more of
the remaining codebtors become
insolvent, the shares of those
who are insolvent are made u
by contrihution by all the other
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todebtors, except the ome so
discharged whose part in the
contrihulion is borne hy the
ereditor.—Poth. 275, 251; 6
Toul. m. 739, on. a.

4 Mare.
1215; Delv. p. 144, n. 6; 11
Dur. n. 2313 5 Zach. 361, n. 21 ;
. N. 1215, [Y. 83.

1120. If the matter for
which the debt has been con-
tracted jointly and severally
soncern only one of the co-
Jebtors, he is luble for the
whole toward his
wha, with regurd to him, are
considered only as his sureties.

—Poth. 204, 232, 403; ¢. N.
1216. (I, §3.]

SECTION V.
Of divisible and indivisible
obligations.
1121, An obligation is
visible when it has for
object a thing which in its
delivery or performance is
susceptible of division cither
materially or intellectually.—
ff. L. 2, § 1, De verh. ob; L. 9,
§ 1, De solut. ; Dum. de div. &
indiv. pt. 1, 1. 5, pt. 2, 0. 200,
201; Poth. Ob. 283, 250, Sue, c.
now. 3, §5; 0N 1217 [L

S,

1]122. A divisible obligation
must be performed hetween
the creditor and the debtor, as
if it were indivisible. The
divisibility takes effect anly
with their heirs or legal repre-
sentatives, who, on the one
hand, cannot enforce the obli-
gation, and, on the vther, are
not held for the performunce
of it, heyond their respective
shares as representing  the
creditor or the debtor—Cud.

13%

di-
its

codebtors,
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L. 2, De hered. act.; ff. L.
2°; Poth. Oh. 200, 498,
; Rentes e 7yn. 35
SN2 [

1123. The rule cxtablished
in the last preceding article is
subject to exeeption with re-
spect to the heirs and degal
representatives of the debtor,
and the obligativn must Le
performed as if it were indivi-
sible, in the three fullowing
cases:

1. When the object of the
obligation is a eertain specitie
thing of which one of them is
in possession g

2. When one of them alono
is charged by the title with
the performance of the obliga-
tion ;

3. When it results either
from the nature of the contract
or of the thing which js the
objeet of it, or from the end
proposed by it, that the inten-
tion of the contracting partics
was that the obligation should
not be performed in par
[Inthe lirst case, he who pos
sesses the thing due,—in tho
seeond case, he who is alone
charged, — and in the third
case, cuach of the cohieirs or
legal representatives, may he
sued for the whele thing due;
saving in all caxes the recourse
of the one sucd against the
others.]—M. L. 85, De verh.
ob., L. S0, § 1, Ad. L. Fal.;
Dum. de div. et indiv.
20, 50, 355 Poth. S0z, 0
315; 4 Mare. n 640
Ob. div. & indiv. n.
N.121. [I55.]

1124. An obligation is in-
| divisible :

1. When it has for its ob-
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ject something which by its
nature is not susceptible of
division, either materially or
intellectuully ;

2. When although the oh-
jeetof the obligation is divisible
by its nature, yet from the
character given to it by the
contract, this ohject becomes
insusceptible not only of per-
formance in parts but also of
division. — Aunthor.  undd
11225 Poth. 241, 242, 203-2
4 3 . 627-6355 Rod. L e
CONLI217, 1218, 1. K5

1125. Tho stipatlation of
joint and several liability does
not give to an obligation the
character of indivizibility,—
Dum. de div. et indiv. pt. 2, n.
2225 Poth. 287, 323, 024 C.
N. 12105 . L. 2106, [I.85.]

1126. Each one of those
who have contracted an indivi-
sible obligation iv held for the
whole although the ohligation

have not heen contracted joint-

1y and severally.—ff. L. 2, § 1,
4, De verh. oh.; Poth. 522,
; CONLC 12225 C L. 2109,

. %5,
1127. The rule established
in the last preeeding article
prevails also with regard to
the heirs and legal represen-
tatives of him who has con-
tracted an indivisible obliga-
tion.—ff. L. 192, De reg. jur.;
L. %0, 51, Ad L. Fal.; L. 2,3
2, De verh. oh,; Poth. Ob. 3
Suece. 203,855 CLNL 12
C. L. 2110. [I.87.]
1128. The obligation to pay
damages resulting from the
non-performance of an indi-
visible obligation is divisible.
—-But if the non-performance
have heen cansed by the fault
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of one of the codebtors, or of
one of the coheirs or legal
rcprescntativcs, the whole
amount of damages may be
demanded of such codebtor,
heir or legal representative.—
ff. L. 85, § 5, L. 154, De verh.
oh.; Poth. Ob. S04, 305, 324,
; Sue. ¢ 5, a0 § 5. [L

i,
1]129. Each coheir or legal
representative of the ereditor
may cxact in full the excecu-
tion of an indivisible obliga-
tion.—He cannot alone rclease
the whole of the debt, or re-
ceive the value instead of the
thing itself; if onc of the co-
heirs or legal representatives
have alone releascd the debt or
received the value of the thing,
the others cannot demand the
indivisible thing without mak-
ing allowance for the portion
of him who has made the re-
lease or who has received tho
value.—ff. L. 25, § 9, Fam.
ereise.; L. 2, § 2, Deverb. ob. ;
L. 13, §12, De acecptil. ; Poth.
326-329 ; 4 Mare. 497-8; (. N.
12245 (. L. 2111. (L. 87.]
1130. Tho heir or legal re-
presentative of the debtor sued
for the whole of an indivisible
obligation may demand delay
to make the coheirs or other
legal representatives parties
to the suit, unless the debt is
of such a nature that it can bo
discharged only by the one so
sued, who may in such case bo
condemned alone, saving his
recourse for indemnity againgst
the others.—ff. L. 11, § 23, Do
leg. 3°; Dum. De div. & indiv.
pt- 3, n. 90, 100,104,107, pt. 2,
n. 175, 469; Poth. 330, 331,
333-335; C. N. 1225, |[L. 87.]

=
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SECTION YT.

OF obligations with o praal
clitnse,

1131. A penal clanse is a
secondary obligation by which
w person, to asxure the perforin~
anee of the primary obligation,
binds himself to a penalty in
casc of its inexeention.—(. I,
7L & 157§ 7, De verb. oh.; L.
44, §5, Deoh. & act., L. 14, §
2, De¢ reb. dub., L. 4]

& 4

it
|t
performance be not material,
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himself not to do.—. X, 1230,

[T.89.]

1135, [The amount of pen-
alty cannot he reduce Ly the
court-—But if the ubligation
have heen perforined in part to
he henefit of the ereditor, and
he time fixed for its complete

the penalty may be reduced ;
unless there is a speciul agree-
ment to the contrary.] Poth.
345; Dom. 1 1, t. 1,5+, 4, n.15;
4 Toul. 804-% 4 Mare. 654,

33

Pro soc., T. 25, De act, em. & 6005270 (0N 1152, 1230 -
ven.; Poth. 184, 337, 342 1 CoLovizs (T80 ’
Dowm. 1. 1, t. l,_s. 4, n. I8 L 1138. When the primary
N. 1226, [I. 87.] | eMligution contracted with a

1132. The naullity of the penal clause is indivisible, the
primary oblization for any | penalty is incurred upon the

other cause than want of in-

terest, carries with it that uf‘ o
The nullity ¢

the penal elause.
of the latter does not carry |
with it that of the primary oh- |
ligation.—ff. L. 97,1. p. L. 126,
§3, De verh. ob.; Poth.
340 6 Toul. 815; C. N. 1227,
[L. 87.]

1133. The ecreditor

enforce the performance ¢

\'
may
)

the primary obligation, if he —f. 7.5, § 1, L. 84, § !
clect =0 to Ao, instead of de- | verb. oh.; Dur
manding the stipulated pen-[174; Poth, &
[ e

alty ;—DBut he eannot demand |
both, unless the penalty has
heen stipulated for a simple |«
delay in the performance of |

S50, t

contraventivn of it by any one
f the heirs or other legal re-
wesentatives of the debtor;
andit may be demanded in full
wgainst him who has contra-
vened it, or against each one of
hem for his share and por-
tion, and hypotheearily for the

whole ; saving their recourse

against him who has caused

f' the penalty to he so incurred.

5 De
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TR
266G
¢osedge 421 --0 [T 80.]
1137. When the primary
Iligation contracted under o
wenalty is divisible, the pen-

n.
[

0. )

the primary obligation.—ff. L. [ alty ix incurred only hy that

L. 15

I’

1, § 1, De paes;

De verh. ob.; 1 s act.

& ven.; Poth.

CNL12n 22, [Lose]
1134. The penalty is not

incurred until the debtor is

in default of performing the

T
|

N.

I

primary ¢hlication, er has done have exceuted it--This rule
the thing whichhe hatobliged «

;1 who contravenes the
tion, and for the part only for

- § 2. ene of the heirs or other legal

representatives of the debtor
obliga-

which he is heldin the primary

obligation, without there lcing
any action ageinst those who

wicrs  exeeption when,  the
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penal  clause having been
added with the intention that
the payment could not be
made in parts, vne «f the
coheirs or other legal repre-
gentatives has prerented the
exeontion of the obligation for
the whole; in this caze he is
liable for the entiro penalty
and the others are liable for
their respective shares only,
savine their recourse against
him.—f. L. 2. § 5, 6; L. 72,
De verh. Ob.; Poth. 306, 550,
S60, 3615 Do, pt. 3, 0. 4125
6 Toul. n. Ki2-545; (. N.
1218, 1235, [I. 89.]

CHAPTER EIGHTIL.

OF THE EXTINCTION OF OBLIGA-
TIONS.

SECTION L.
(General provisions.

1138. An obhligation he-
comes extinet: —Dy payment;
—By novation;—By release;
—3By compensation ;—By con-
fuxion ;—By the performance of
it becoming impossible ;—By
judgment of nullity or reseis-
sion ;—DBy the effect of the
resolutive condition, which has
been explained in the preced-
ing chapter ;—By prescription ;
—By the expiration of the time
limited by 1aw or by the parties
for its duration ;—By the death
of the creditor or debtor in
certain  cases ;—By  special
applicable to particular
't: which are explained
under their respective heads.
—C. N.1234. [I.91.]

OBLIGATIONS.

SECTION IIL.

Of payment

§1.
1139. By payment is meant
not ¢nly the delivery of a sun
of money in satisfuction of an
obligation, but the performance
of any thing to which the par-
ties are respectively obliged.—
Dom. 1. 4, t. 1, s. 1, n. 1, 33
Poth.494; C. L. 2127, [I.91.]
1140, Every payment pre-
supposes a deht; what has
been paid where there is no
debt may be recovered.—There
can be no recovery of what
has heen paid in voluntary
discharge of a natural obliga-
tion.—ff. L. 1,10, 13, 14, 16, 17,
18, Dec cond. indeh.; L. 170,
Do verh. ¢ig.; Poth. 192, 193,
218; Dom. 1. 2,t.7,s.1,n. 1,
4,8 L4t 1,81, n.4,5;C.
s 2205 CONG 1235, (1091.]
1141. Payment may bo
made by any person, although
ho be a stranger to the obliga-
tion, and the creditor may be
put in default by the offer of a
stranger to perform the ohliga-
tion on the part of the debtor
without the knowledge of the
tatter, but it must he for the
advantage of the debtor and
not merely to change the ere-
ditor that the performance of
the obligation is so offered.—
ff. L. 23, 31, 40, 53, De solut. ;
Dom. 1, 4, t. 1, 8.1, n. 7, 5. 3,
n. 2, s. 2, n. 10; Poth, 499, 500,
598 C. N. 1256, 1257, [1.91.]
114:2. If the obligation bo
to du comething which the
creditor has an interest in
having done by the dehtor
himself, the obligation cannnt
be performed by a stranger to

General provisions.
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it without the consent of the
creditor.—ff. L. 72, § 2, De
solut. ; Poth. 500 ; 6 Toul. n.
11; 0. 1673, t. 5, a. 3; C. L.
2131, [X. 91.]

1143, Payment to be valid
must be made by one having a
legal right in the thing paid
which entitles him to give it in
payment. — Nevertheless if a
sum of money or other thing of
a nature to be consumed hy
use he given in payment, it
cannot be reclaimed f{rom the
creditor who has consumed it
in good faith, although the pay-
ment have been muade by one
who was not the owner nor
capable of alienating it.—ff. L.
54, De reg. jur., L. 14, § fin. L,
94, De solut.; Poth., 495-498,
540; 6 Toul. n. 6, p. 14; 4
Marc. on a. 1238; C. N. 1238,
[I. 93.]

1144. Payment must be
made to the ereditor or to some
one having his authority, or
authorized by a court of justice
or by law to receive it for him.
—Payment made to a person
who has no aunthority toreceive
it is valid, if the creditor have
ratified the payment or profited
by it.—ff. L. 180, De reg. jur. ;
L. 12, i. p. § 4, L. 49, L. 15, De
solut. et lib.; Poth. 242, 501,
506, 508 --; €. L. 2136; C. N.
1239. [I. 93.]

1145. Payment made in
good faith to the ostensible cre-
ditor is valid, although it he
afterwards established that he
is not the rightful creditor.—
Poth. 503; C. L. 2141; C. N.
1240. [I. 93.]

1146, Payment is not valid
if made to a creditor who is in-
capable hy law of receiving it,
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unless the debtor proves that
the thing paid has turned to
the benefit of such ereditor.—
ff. L. 15, L. 47, Do solut. et

lib.; Doth. 504-500; 0. L.
2145; . N. 1241 [L. 93]

1147. Payment made by a
debtor to his ercditor to the
prejudice of a seizure or at-
tachment is not valid against
the seizing or attaching eredi-
tors, who may, according to
their rights, constrain = the
debtor to pay a sccond time;
saving, in such case, only his
remedy against the ereditor so
paid.—Poth. Ob. 5305, €. R.
87; C. L. 2145; (. N. 1242,
[I.93.]

1148. A creditor cannot he
compelled to receive any other
thing than the onc due to him,
although the thing offered be
of greater value than the thing
due.—ff. L. 2,§ 1, Dereb. cred. ;
Dom. 1. 4, t. 1, 5.2, n. 9; Poth.
243, 530; C.N. 1243, [I.93.]

1149, A debtorcannotcom-
pet his ereditor to receive pay-
ment of his debt in parts, cven
if the debt be divisible.—[XNor
can the court in any casc by its
judgment order a debt actually
payable to be paid by instal-
ments without the consent of
the ereditor.]—ff. 1, L. 21, Do
reb. ered.; L. 41, § 1, De ns.;
C.8. L.C. c. 83,5. 199, ¢. 94, &,
37; C.N. 1244, [X. 93]

1150. The debtor of » cer-
tain specific thing is discharged
by the delivery of the thing in
the condition in which itis at
thie time of «delivery, provided
that the detevioration in the
thing hasg not been caused by
any act or fault for which ho
is responsible, and that pre-
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viouxly to the deterioration he 1
not in default.—ff. L. 2
. 51, De verb.oh.: L
De sylut.: Poth. 5445 ¢
21015 C.NL 12400 [L44)]
1151, If the ohject of the
obligation e a thing deter-
mined in kind only, the debtor
ecannot be required to give a
thing of the best quality, nor
can he offer in discharge one
of the worst.—'The thing must
he of a merchantable guality.

Y

L.

—ff. L. 35, De solut, & lib.s
Poth. 285-4; . L. 2132; (.
Noa246. [1.90.]

1152. Payment must he

made in the place expressly
or impliedly hnlicated hy the
obligation.—If no place be so
indicated, the payment, when
it is of « certain specifie thing,
must he made at the place
where the thing was at the
time of coutracting the obliga-
tion.—In all other cases pay-
ment must be made at the
domicile of the debtor; subject,
nevertheless, to the rules pro-
vided uniler the titles relating
to particular contracts.—ff, 1.
9, De co. . ¢ utu loco; L. 21,
De ob. & act.; Poth. 4
548, 0495 (, L.
1247, [L.95.]
1153, Theexpenses attend-
ing paywment are at the « ¢
of the dehtor.—Poth. 3

2153

Fer. Paiement, n, 493; ¢
1245, [1.95.]
§2. OF payment acith subeo-

geation

1154. Subrogation in the
rights of o ereditor in favor of
a third person who pays him,
i# either conventional or legal. |

OBLIGATIONS.

——ch Subrogation, e. 2, XX11;
(SN 240 [Lo95.]

1155 Subrogation is con-
ventional :

1. When the creditor, on
recciving payment from a third
person, subrogates him in all
his rights against the debtor.
This subrogation must he
express and nmdc at the same
timo as the payment.

2. When the debtor horrows
a sum for the purpose of
puying his debt, and ot subro-
gating the lender in the rights
of the creditor. It is necessary
to the validity of the subroga-
tion in this case, that the act
of loan and the acquittance be
notarial [or be executed hefore
two  subscribing  witnesses ;)
that in the act of loan it be
declared that the sum has bheen
horrowed for the purpose of
paying the debt, and that in
the acquittance it he declared
that the payment has heen
made with the moneys fur-
ni=hed by the new ereditor for
that purpese. This subroga-
tion takes effect without the
consent of the ereditor.—[If the
act of loan and the acquittance
he executed before witnesses,
the subrogation takes ecff:ct
against third persons from the
date only of their registration,
which is to he made in the
manner and according to the
rules provided hy law for the
registration of hypothecs.]—ff.
L. 24, § 3, De reb. aue. jud.;
Poth. . 0. t. 20, n. 7%, &0, 81
Ren.ec.10,n. 5-7, 12-14

3
Dom.1.4,t. 1,s. 1, n. 9; Del.
Muay, 1609; Arr. 1690; C. N.
1250, [I.97.]

1156. Subrogation  takes
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place by the sole operation of
law and without demand :

1. In favor of a ereditor who
pays another creditor whose
claim is preferable to his by
reason of privilege or hypothee ;

2. {In favor of the purchaser
of immoveable property who
pays a creditor to whom the
property is hypothecated ;

3. In favor of o party who
pays a debt for which he is
held with others or for others,
and has an interest in paying

it;}]
4. In favor of a bheneficiary
heic who pays a debt of

the succession with his own
moneys ;

3. When a rent or debt due
hy one consort alone has heen
redecmed or paid with the
moneys of the community ; in
this case the other consort is
subrogated in the rights of the
creditor according to the share
of such consort in the ecmmu-
nity.—C. P. 244, 245 ; Ren. c.
4, i f;e. T, 0. 68&e 9,0 7;
Poth. €. 0. t. 20, n.71-73, C. R.
176, Hyp.e. 2,s.1,2. 2,8 6, Oh.
280, 281, $20-522; 5 J. A. Arxr.
26 Ang. 1706 ; 1 Dupl. C. P. a.
244, 245,¢. 2, 5. 3, p. 450 ; Lem.
239-241, on a. 244, 243, C. P.;
Leb. Com. 1. 3, e. 2, s. 1, n.
135--,p. 409; 2 Leb. 46, n. 19,
cd, 1775; 7 Toul. 142--; 4
Mare. 710, 711; 12 Dur. n.
146 --; C. N.1251. [I. 99.]

1157. The subrogation de-
clared in the preceding articles
takes effect as well against
sureties as against principal
debtors. It cannot prejudice
the rights of the creditor when
he has been paid in part only;
in such case he may enforce his
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rights for whatever remains
due, in preference to him trem
whom he has received payment
in part.—Poth. (. O.t. 20, n.
83, 84, 87, Ob. 280, 536, Iyy.
s. 53 J. Ao Arr. 6 June,
Ren. ¢. 15, 165 . N.
[I.99.]

(i the {mputation of pay-
ments.

1158. A dcbtor of several
debts has the right of deelaring,
when he pays, what debt he
means to discharge.—ff. L. 1,
De solut. et lib. ; Cod. L. 1, e.
t.; Poth. 539, 561; Dom. L. 4,
t. 1, s.4,n. 1; C. L. 2159; C.
N. 1253, [I. 99.]
debtor of a debt
which hears interest or pro-
duces rent, cannot without the
consent of the creditor impute
any payment which he makes
to the discharge of the capital,
in preference to the arrears of
interest or of rent. Any pay-
ment made on the eapital and
interest, but which is not en-
tire, iz imputed first upon the
interest.—ff. L. 5, 99, De solut.
et lib.; Poth. 569-570 ; Dom.
1.4, t.1, s 4 0. 7,8; C. L.
2160; C. 5 [I.99.]

1160. When a debtor of
several debts has accepted a
receipt by which the creditor
has imputed what he has re-
ceived in discharge specially
of one of the dcbts, the debtor
cannot afterwards require the
imputation to he made upon 2
different deht, oxeept upon
grounds for which contracts
may be avoided.—ff. Arg. ex
L. 1, 2, 3, De solut. et lib.;
Poth. 566; C. L. 2161; C. N.
1255. [I.99.]

&
-
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1161. When the receipt
makes no speeial putation,
the payment must be imputed
in dizcharge of the debt actual-
ahle which the debtor
the time the greater
interestinpaying. Ifofzeveral
deits ono alone he actually
payable, the payment must he
imputed in discharge of such!
debtalthongh it be less burden-
suomo (han those which are not
actually payable.—Tf the debts
ho of Yike nature and cqually
burdensome, the imputation is
made upon the oldest. — All
things being cqual, it is made
proportionally on ench.—ff. L.
L2 8, 6, T8 & 103, De
solut. & Liboy Poth, 530-552
Dom. 1.4, t. 1,8 4, 0. 3, 4, 7;
CoLa 21625 CON.1256. [1.99.]

§ 4. O tender and deposit.

1162, When a creditor re-
fuses to receive payment, the
dehtor may make an actnal
tender of the money or other
thing due ; and in any action
afterwards brought for its re-
covery he may plead and re-
new the tender, and if the thing
due be a «um of money, may
deposit the amount; and such
tender, or such tender and
depo-it, if the thing due bhe a
swm of moncy, are equivalent
with respect to the debtor to a
Jrayment made on the date of
tho first tender ; provided that
from the date of the first ten-
der the debtor continue always
ready and willing to deliver the
thing or to pay the sum of
money. — Poth. Ob. 572, 57
580 ; Id. . R. n. 203; I

a
Dép. 199; Dom. 1. 4, t. 1,s. 2,
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n.8; Lac. Conxignation, Offres;
1 Di. 430-436; C. N, 1257,
(I.101.]

1163. Itis necessary to the
validity of a tender:

1. That it he made to a cre-
ditor legally capable of receiv-
ing payment or to some one
having authority to receive for
him ;

2. That it be made on the
part of a person legally capa-
ble of paying;

3. That it be of the whole sum
of money or other thing pay-
able, and of all arrears of rent
and interest, and all liquidated
costs, with a sum for costs not
liyuidated, saving the right to
make up any deficiency in the
samo ;

4. That, if it be of money, it
be made in coin declared by
law to be current and a legal
tender ;

5. That the term of payment
have expired if stipulated in
favor of the ereditor;

6. That the condition under
which the deht has heen con-
tracted have been fulfilied.

7. That the sum of money or
other thing tendered he offered
at the place where, accord ng
to the terms of the obligation
or by law, payment should he
made.—DPoth. 574-380; . N.
1255, [L.101.]

1164. (If, by the terms of
the obligation or by law, pay-
ment is to be made at the domi-
cile of the debtor, a notification
inwriting by him tothe creditor
that he is ready to make pay-
ment has the same effect as an
actual tender, provided that in
any action afterwards brought
the debtor make proof that he
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had the money or thing due | sons.—Poth. 1. ¢.; €. N. 1262,
ready for the payment at the | 1263. [I. 103.]

time and place when and where | 1168. The mode in which
the same was payable.] [[.!tenders and deposits must he
101. ‘ made is provided in the Code

1165. If a certain specific | of Civil Procedure. [I.103.]
thing be deliverable on thol
spot where it is, thoe debtor:

must by his tender require the SECTION IIL.

creditor to come and take it Of novation.
there.—If the thing be not so| 11€9. Novation is effected :
deliverable and he from its 1. When the debtor contracts

nature difficult of transporta- towards his creditor a new debt
tion, the debtor must indieate | which is substituted for the
by his tender the place where | ancient one, and the latter is
it is and the day and hour | extinguished;

when he is ready to deliver 2. When a new debtor is
it at the place where payment | substituted for a former ono
ought to be made. —If the | who isdischarged by the credi-
creditor fail in the former case | tor ;

to take the thing away, or in 5. When by the effect of a
the latter to signify his willing- | new contract, a new creditor
ness to accept, the debtormay, | is substituted for a former one
it he think fit, remove the thing | toward whom the debtor is
to any other place for safe- | discharged. — ff. L, 1, 2, 11,
keeping at the risk of the | De mov. et del.; Cod. L. 1, 3,
creditor.—Lac. Offres ; Poth. [ c. t.; Poth. 552-584, 597, 605 ;
Oh. 577; 2 Kt. 506-509; 2Sto. | Dom. 1. 4,t. 3,51, n. 1, t. 4,
Con. n. 1005, a.; 2 GIf. Ev.|s. 1, n. 1; 7 Toul. n. 274; 3
n. 610; 4 Marc. n. 742, T43; | Zach, 448, n. 155 2 Delv. 172,

C.N.1264. [I. 101.] on a. 1271; C. N. 1271, (L
1166. So long as the tender | 103.]
and deposit have not been ac- 1170. Novation can he ef-

cepted by the creditor, the |fected only hetween persons
debtor may withdraw them by | capable of eontracting.—ff. L.
leave of the court, in the man- {3, De nov. et del. L. 20, §1,
ner providedin the Code of Civil { e. t.; Poth. 599-592; Dom. L
Procedure, and if he do so his |4, t s. 2, n. 1; C. N. 1272,
codcbtors or sureties are mnot | {I.105.] .
discharged.—Poth. 530; C. N. 1171. Novation is not pre-
1261. [I.103.3 sumed. The intention to effect
1167, When the tender and | it wmust be evident.—ff. L. 2,
deposit have been declared | De nov. ef del.; Dow. L 4, t.
valid by the court, the debtor |3, s. 1, n. 1; Poth. 5945 C. XN,
cannot, even with the consent | 1273. [I. 103.]
of the creditor, withdraw them | 1172, Novation by the sub-
to tho prejudice of his codebtors | stitution of a new debtor may
or sureties or other third per- ' be effected without the con-
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currence of the former one.—

(ml L. 1, De nov. ct del.; ff.
L. 8, §5, Dc nov.; Poth. 598;
Doml4t S.s.L,n. 25 CON.

1274 [L103.]

1173. Tho delegation by
which a debtor gives to his
ereditor o new  debtor who
oblizes himself towards the
creditor does not effect nova-
tion, unless it i3 cvident thut
the creditor intends to dis-
ehires the dehtor who makes
tho delegation.—ff. L. 11, De

nov. et del.; Poth. 600, 603;
Do, Loe; €0 N, 12750 (L
105.]

1174. The simple indica-
tion by the dehtor of a person
who i to pay in his place, or
the simple indication by the
creditor of a person who is to
rercive in his  place, or the
transfer of a debt with or with-
out the arceptance of the deht-
or, does not effect novation.—
fl. L. 20, 21,25, Donov. etdel. ;
Poth, (lb 605, Vente, 531, 55755
7 Toul 2743 3 Zach. 448,
155 C.N. 1277. {L. 105.}

1175. A creditor who has

discharged his debtor by whom .

delegation has heen made, has
no remedy nguinstsuch dehtor,
if the person delegated become
inzolvent, unless there isaspe-
cial rescrve of the remedy.—
Col. L. 3, De nov. et del.; ff.
L. 30, e. t.; Poth. 604; Dom
l4t4~1n8C . 1276.
{I.105.]

11'76. The privileges and
hypothees which attach to an
ancient debt do not pass to the
one which is substituted for it,
unless the creditor has express-
Iy reserv ulthem —ff. L. 18, De
nov. et del., L. 12, § 5, q. pot.

OBLIGATIONS.

Poth. 599; Dom. l.
4, t, 4 1, n.8 t. 3, = 1,05,
. N. . [1.106.]

1177 When novation is ef-
fected hy the suhbstitution of a
new debtor, the oviginal privi-
leges and hypothees cannot he
transferred to the property of
the new dehtor ; nor can they,
without the concurrence of the
former debtor, be reserved upon
the pmputv of the latter.—ff.
L. 50, ¢. t.; Potl. 5995 Dom.
Loe.; . N.1‘279. [I. 11)J.

1178. When novation is ef-
fected between the ereditor and
one of joint and several debt-
ors, tho privileges and hypo-
thees  which attach to  the
ancient debt can be reserved
only upon the property of the
codebtor who contracts the
new deht.—Poth. 599; C. N.
1280. [I.105.]

1179. Joint and several
debtors are discharged by no-
vation cffected between the
creditor and one of tboe co-
debtors. — Novation effected
with respect to the principal
debtor discharges his suretics.
—Nevertheless, if the creditor
have stipulated in the first
case, for the accession of the
codebtors, and in the sccond,
for that of the sureties, the
ancient debt subsists if the
codebtors or the sureties refuse
to accede to the new contract.
—Cod. L. 4, De fid. et mand.;

in pign.;

Poth. 599; ¢. N. 1281. [I.
105.]
1180. The debtor consent-

ing to be delegated cannot op-
pose to his new creditor the
| exceptions which he might
!'have set up against the partv
delegating him, although at the
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time of the delegation he were
ignorant of such exceptions.—
The foregoing rule does not
apply if at the time of the de-
legation nothing be due to the
new creditor, and is without
prejudice to the recourse of
the debtor delegated against
the party delegating him.—ff.
L.12 & L. 19, De nov. del.;
Poth. 602; 3 Mal. 99. [I.105.]

SECTION IV
Of release.

1181. The release of an
obligation may he made either
exprossly or tacitly by persons
legally capable of alienating.
—1It is made tacitly when the
creditor voluntarily surrenders
to his debtor the original title
of tho obligation, unless there
ig proof of a contrary intention.
—if. L. 2, § 1, Do pac.; Poth.
608, 609, 619, 847 ; C. N, 1282.
{I.107.]

1182. The surrender of a
thing given in pledge does not
create a presumption of the
release of the debt for which
it was pledged.—ff. L. 3, De
pae.; Cod. L. 2, De rem. pign. ;
Poth. 610; ¢. N. 1286, [IL.
107.]

1183. The surrender of the
original title of an obligation
to one of joint and several
dchtors is available in favor of
his codebtors.—ff. Arg. ex L. 2,
Do duo. reis const. ; Poth. 608,
616; C.N. 1284 [I. 107.)

1184. An express release
granted in favor of one of joint
and several dehtors does not
discharge the others; but the
croditor must deduet from the
debt the share of him whom
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he has released.—ff. L. 16, De
aceeptil.,, L. 34, § 11, De solut.
& 1ih.; Poth. 275, 556, 617, 621.
C. N. 1285, [I.107.]

1185. An express release
granted to the prineipal debtor
discharges his sureties.—If
granted to the surety, it does
not discharge the principal
debtor.—If granted to one of
several surcties it does not
discharge the others, except in
cases in which tho latter would
have a recourse upon the one
relecased and to the extent of
such recourse.—ff. L. 60, 68, §
2, de fid. ¢t mand.; L. 23, Do
pac.; Poth. 616, 617; 4 Mare.
611, 612; C.N.1287. [I.107.]

1186. [That which the cre-
ditor receives from a surety as
a consideration for relcasing
him from his surctyship is not
imputed in discharge of the
principal dehtor, or of the other
sureties, except as regards the
latter, in cases in which they
havo a recourse upon the one
releascd, and to the extent of
such recourse.]—ff. L. 15, § 1,
De fid. et mand.; Poth. 617,
618; . N. 1288, ([I.109.]

SECTION V
Of compensation.

1187. When two persons
are mutually debtor and cre-
ditor of each other, both debts
are extinguished by compen-
sation which takes place be-
tween them in the cases and
manner hereinafter declared.
—ff. L. 1, 2, 3, De comp. ; Poth.
623; Dom. 1. 4, t. 2, 5. 1, n. 1-+;

C. N.1280. [I,109.]
1188, Compensation takes
placo by the sole operation of
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law between debts which are
equally liquidated and de-
mandable and have cach for
object a sum of monecy or a
certain quantity of indeter-
minate things of tho same
kind and quality.—So soon as
the dchts exist simultancously
they are mutually extinguish-
ed in so far as their respective
amounts correzpond.—ff. L. 10,
11,12, 7,22, De comp.; L. 7,
Do solut.; C. P. 105; Dom. 1.

4, 4;x 2, n 2,
4 <, 621, 626, 627,
623 57065085 C. N, 1290,
12910 {L 1]

1189. Compensation is not
prevented by a term granted
by indulgence for the payment
of onc of the debts.—ff. L. 16,
§ 1, De comp. ; Poth, 232, 627;
C. P. 105; 1 Fer. C. P. 227;
Arr. Lam. t. 25, a. 5; C. N.
1292, [1.104.]

11990, Compensation takes
place whatever bo the cause or
consideration of tho debts or of
either of them, except in the
following cases:

1. The demand in restitution
of a thing o which the owner
has been unjustly deprived ;

2. Thedcwand in restitution
of a deposit ;

3. A debt which has for ob-
Jjeet an alimentary provision
not liable to seizure.—Cod. L.
3, L. 14, De comp.; L. 11,
Depos.; ff. L. 24, L. 25, § 1, L.
26, § 1, Depos.; L. 4, De agn.

et al. lib.; Arr. Lam. t. 28, a. :

7; Poth. 625; Dom. L 1,t. 7,
5.3, n.14;1.4,t. 2.5 2, n. 6;
C. N.1293. (I.109.]

1191. Thesurety may avail
himself of the compensation
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creditor owes the principal
debtor. — But  the principal
debtor cannot set up in com-
pensation what his creditor
owes to the surcty.—A joint
and several debtor cannot sot
up in compensation what the
creditor owces to his codebtor,
except for the share of the lat-
ter in the joint and scveral
debt.—ff. L. 4 & 5, De comp.
L. 23, e. t., L. 10, De duo. reis
const. ; Cod. L.9, L. 18, § 1,
De comp.; Arr. Lam. t. 27, a.
9; Dom. 1. 3, t. 3,5.1, a. 83
Poth. 274, 631; 7 Toul. 377;
C. N.1294. [I.109.]

1192. A debtor who accepts
purely and simply an assign-
ment made by the ereditorto a
third person, cannot afterwards
sct up against tho assignco the
compensation which he might
before the acceptance have
set up against the assignor.—
An assignment not accepted
by the debtor, hut of which
due notification has been given
to him, prevents compensation
only of the debts due by the
assignor posterior to such
notitication.—Avrr. P. P. 13th
Aug. 1591 ; Poth. Ob. 632,
Vente, 558; C. N. 1295, [IL.
111.}

1193. When the two debts
are payable at different places,
compensation cannot be sct
up without allowing for tho
expenscs of remittance.—ff. L.
15, De comp. ; Poth. 6353 ; Dom.
1.4, 2,5 2, n.8; (.N.1206.
[I.111.]

1194. When compensation
by the sole operation of law is
prevented by any of the causes
declared in this section, or by

which takes place when the | others of a like nature, the
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party in whose favor alone the
cause of objection exists, may
demand the compensation by
exception; and in such case
the compensation takes place
from the time of pleading the
exception  only.—Poth. 628,
636; 7 Toul. 396; 4 Mare. 640.
[T. 111.]

1195. When there are
several dehbts subject to com-
pensation due by the samo
person, the compensation is
governed by the rules provided
for the imputation of payments.
fl. L.1, L. 5 §1,L.102,§1, L.

c. t.; Path. 638; C. N. 1297.
[I.111.]

119G. Compensation does
not talke place to the prejudice
of rights acquired by third
parties.—7 Toul. 381, 394; 12
Dar. 4432, 443; C. N. 1208.
[I.111.]

1197. He who pays a debt:

which is of right extinguished
by compensation cannot after-
wards in enforcing the debt
which he has failed to set up in
compensation avail himself, to
the prejudice of third partics,
of the privileges and hypothees
attached to such debt, unless
there were just grounds for his
ignorance of its existence at
the time of payment.——ff. L. 10,
§ 1, De comp.; Cod. L. 1, De
cond. ind. ; Poth. 639, 640; C.
N. 1299, [I.111.]

SECTION VI.

Of confusion.
1198. When the qualities
of creditor and debtor are
united in the same person,
there arises a confusion which
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extinguishes the obligation
nevertheless in certain cases
when confusion ceases to exist,
its effects ccase also.—ff. L. 50,
De fid. et mand.; L. 95, § 2,
De solut. ct lib. ; Cod. L. 6, De
hered. act. ; Poth. 639, 640.
C. N. 1300. ({I. 113 ; IIL
381.]

1199. The confusion which
takes place by the concurrence
of the qualities of ereditor and
prineipal debtor in the samo
person, avails the sureties.—
That which takes place by tho

1 concurrence of the qualities of
3 & 94§ fin., L. 4, 7, 97, 103, !

surcty and ereditor or of surcty
and principal debtor docs not
extinguish the principal obli-
gation.—ff. L. 38, § 1, De fid.
et mand., L. 34, § 8, De solut.,
L. 129, § 1, Dereg. jur.; Poth.
340, 644, 645; C. N.1301. [I.
113.3

SECTION VII.

Of the performance of the
obligation becoming im
possible.

1200. When the certain
specific thing which is the ob-
jeet of an obligation perishes,
or the delivery of it becomes
from any other cause impossi-
ble, without any act or fault of
the debtor, and before he is in
default, the obligation is extin-
guished ; it is also cxtinguished
although the debtor be in de-
fault, if the thing would
equally have perished in the
possession of the ereditor ; un-
less in cither of the above
mentioned cases the debtor
has expressly boand himself for
fortuitous events.—The debt-
or must prove the foriuitous
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event which he alleges.—The
desteuction of a thing stolen or
the impossibility of delivering
it does not discharge him who
stole the thing, or him who
knowingly received it, from tho
obligation to pay its value.—
. L. 35,087, ol L. 82,81, L.
136, Dre verb. ob., L. 47, § 6,
De leg., L, 15, § 8. be reivind,,
L.7,§2, L. 12, Decond. fart.
Poth. G449, 620, 636, 637, 660-
668, Vente, 26 RRT BHI PN
(1. 113.]

1201. When the perform-
ance of an obligation has
become imposrible,  without
any act or fault of the debtor,
he is bound to assign to the
ereditor such rights of indemn-
nity as he may possess relating
to the obligation.—'oth. 669,
670, Vente, 56, 57, 34; C. N.
s, [1.113.])

1202. When the perform-
ance of an obligation to do has
heeome impoxzible without any
act or fault of the debtor and
before he is in default, the ob-
ligation js extinguished and
both parties are liberated ;
but if the obligatiun be hene-
ficially performed in part, the
creditor is bound to the extent
of the beneiit actually received
by him.—4 Mare. 650; 7 Toul.
o642, [I.113.]

CHAPTER NINTH.
OF PROOF.

SECTION L
General provisions.
1203. The party who claims
the perforinance of an obliga-

tion must prove it.—On the:

the other hand he who alleges

ATIONS,

facts in avoidance or extine-
tion of the obligation must
prove them ; subject neverthe-
less to the speeial rules de-
clared in this chapter.—Cod.
L. 1, L. 4, De prob.; ff. L.19,
21-23, De prob, L. 1, Do
exeep. 44, 1; Poth, Ob. n.729;
Id. C.R. n. 15551 Dom. 1. 3, t. 6,
s.1, n.4,5; C. N. il [L
115.]

1204. The proof produced
must be the best of which the
casc in its nature is susceptible.
‘—Sccomlnry or inferior proof

cannot be received unless it is
i {first shown that tho best or
| primary proof cannot be pro-
. duced. — GIf. Ev. n. 82, 54 &
lc. 4, bk. 2. [I. 115.]

‘ 1205. Proof may be made
"by writings, by testimony, by
. presumptions, by the confes-
| sion of the party or by his oath,
according to the rules declared
in this chapter and in the man-
| ner provided in the Code of

Civil Procedure.—C. N. 1316.
{I. 115.]
1206. The rules declared

in this chapter, unless express-
ly or by their nature limited,
apply in commercial as well as
in other matters.—When no
provision is found in this code
for the proof of facts concern-
ing cowmmercial matters, re-
course must be had to the rules
of evidence laid down by the
laws of England.—C. 5. L. €.
c. 82,s.17. [L 115.]

SECTION 1L
Of proof by writings.
Of authentic 1oritinge,
1207. The following writ-
; ings executed or attested with
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the requisite formalities by a
public officer having authority
to execute or atte:t the same
in the place where he acts, are
authentic and malke proof of
their contents without any cvi-
dence of the signature or seal
appended to them, or of the
vilicial character of such officer
being necessary, that is to
say :—Copies of the acts of the
imperial parliament and of the
parliament of this provinece,
and copies of the Edicts and
Ordinances, and of the ordi-
nances of the Province of Que-
bee, and of the statutes and

ordinances of the Province of

Lower Canada, and of the sta-
tutes of Upper Carada, printed
by the printer duly anthorized
by Iler Majesty the Queen, or
by any of her predecessors;—
CS.CGQO,c', . 6, n. 27,
s.ltn. 1, 2. (I.115. ]—Lettexs-
patent, commissions, proclama-
tions and other instruments
issued by Her Majesty the
Qucen, or by the cxeccutive
government of the province ;—
Poth. Ob. 730, 731; Guy. Au-
thentique, n. 34-36; 8 Toul.
n. 34-6 ; 1 GIf. Bv. n. 470,
4749, 480; 1 Tay. Ev. § 1368,
[I. 115.]—Official announce-
ments in the Canada Gazelte
published by authority ;—1 GIf.
fv. n. 492, [I. 117.] — The
records, registers, journals and
public documents of the several
departments of the execcutive
governwcent and of the parlia-
ment of this provinee ;—1 GIFf.
Ev. 480-3; 22 V. ¢. 80, s. 5.
[T. 117.]—The records and
registers of courts of justice
and of judicial proceedings in
Lower Canada ;—C. 3. C.¢c. 80,

(I. 117.J—AH hooks and
sters of a public character
mqmmd by law to he ]\e])t hy

official persons in Lower Cana-
da ;—Ib.—The books, registers,
by-laws, records and other

documents and papers of muni-
cipal corporations and of other
corporations of a publie char-
acter in this province;—C. S.
L. C.c.24,s.20,n.3,4; C. S.
, ¢. 80, s. 5, 6; 1 GIf. Ev.
484, [I.117.]—Official copics
and extracts of and from the
books and writings above men-
tioned, certificates, and all
other writings cxecuted or at-
tested in Lower Canada, which
arc included within the legal
intendment of this article al-
though not enumerated.—C. 8.
C.c. 80,8 5. [L 117.]
1208. [A notarial instru-
mentreceived before one notary
is authentic if signed by all the
parties.—If the parties or any
of them he unable to sign. itis
necessary tothe authenticily of
the instrument that it be re-
ceived by ome notary, in the
actual presence of another snb-
seribing motary, or of a sub-
seribing witness. — The wit-
nessey must be males not less
than t venty-one years of age,
of sound mind, not related to
cither of the parties within the
degree of cousin-german, with-
out intcrest in the instrument,
not civilly dead, and not deemed
infamons by law. Alicns may
ach as such witnesses.]—This
article is subjeet to the pro-
visions contained in the next
following article, and to thuse
relating to wills. It does not
apply to the cases mentioned
in article 2580, where a uotary
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alone is suflicient.—Poth. Ob.
a2 2 Jon, AL J. 385 .-
1493, 1507, 1543 ; 0. Bloa. 1665
Drion, ¢. 1, po 48, ¢. 3, p. 753
[1. 117 IIL 38L.]

1209. Notifications, pro-
fest- and  services may be
made by one mnotary, at the
reguest of a party whether
such party has or has not ae-
companicd him or signed the
act.—=uch instruments are au-
thentic and make proot of their
contents until contradicted or
disavowed.—But nothing in-
serted in any such instrument

as the answer of the party !
upon whom the xame is served |
is proof against him, unless it’

is signed l}y such party.—C. 8.

L. o e Ths 21, [L117.]
1210. An anthentie writing

makes complete proof between
the parties to it and their heirs
and legal representatives

1. Of the obligation express-
edin it}

2, 0f what is cxpressed in
it by way of recitul, if the
reeital have a direct reference
to the obligation or to the object
of the parties in executing tho
instrument.  If the recital be
foreign to such obligation and
to the object of the parties in
cxecuting the instrument, it
can serve only as a commence-
ment of proof.—Poth. Ob. 735-
373 Dum. C. P. 538,§8, gl.
1.0, 105 C.N. 1319, 1520, [I.
117}

1211. An authentic writing
may he contradicted and set
aside as fulse in whole or in
part, upon an improbation in
the manner provided in the
Code of Civil Procedure and in
ne other manner.—[I. 119.]
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| 1212. Counter-letters have
cftect hetween tho parties to
| them only; they do not make
! proof against third persons.—
| f. L. 27, § 5, De pac. ; Cod. L.
2, Plus val. q. ag.; Dom. 1. 3,
t. 6, s. 2, n. 14 15; 8 Toul.
182 --; 2 Char. Dol, n. 515 C.
N.azl. [I.119.]

1213. Acts of recognition
do not make proof of the pri-
1mordinl title, unless the sub-
I'stance of the latter is specially
set forth in the rccognition.—
Whitever the recognition con-
tains over and above the pri-
mordial title, or different from
it, does not make proof against
it.—Nov. 119, ¢. 3; Poth. Oh.
777, 779 Id. Rente, 147-149,
155 ¢ N. 16870 [1.110.]

1214. The act of ratilica-
tion or confirmation of an obli-
gation which is voidable does
not make proof unless it
cxpresses the substance of the
obligation, the cause of its
heing voidable and the inten-
tion to cover the nullity.—C. N.
1338, [I.119.]

§ 2. Of copies of authentic

writings,

1215. Copies of notarial
instruments, certiiied to he true
copics of the original, by tho
notary or other public officer,
who has the legal custody of
such original, are authentie
and make proof of what is con-
taincd in the original.—Poth.
Ob. 755 --; C. 8, L. C. c. 73,5,
31, n. 8; C.N. 1334, [L.119.]

1216. Extracts duly certi-
fied and delivered by nota-
ries or by the prothonotaries
of the Superior Court from the
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originals of authentic instru-
ments lawfully in their custody

are authentic and make proof [ Oh. 772-3; Boie.

of their contents ; provided
such extracts contain the date,
place of execution and nature
of the instrument, the names
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stroyed by fire or other acei-
dent, or otherwise lost—Poth,
pt. 1, e. 11;
C.N. 1336. [I.121; III. 281.]

1219. If in such cases the
original document be in the
i possession of an adverso party,

and description of the parties or of 2 third party, without col-
to it, the name of the notary |lusion on the part of the per-

before whom it was received,

the clanses or parts of clauses

extracted at full length, and

that mention he made of the '

day on which the extract is
delivered and be noted on the
originals.—C. 8. L. C. ¢. 73, s.
28; C.N.1336. [I.119.]
121'7. When the original of
any notarial instrument has
been lost by unforeseen aceci-
dent, a copy of an authentic
copy thercof malkes proof of
the contents of the original,
provided that such copy be at-
tested by the notary or other
publie officer with whom the
authentic copy has been depo-
sited by judicial authority for
the purpose of granting copies
thereof, as provided in the
Code of Civil Procedure. —
Poth. Ob. 766-775; Imb. 1. 1,
c. 47, n. 4, p. 321 ; C. N. 1335.

[I.119.]
1218. Copies of notarialin-
struments and of extracts

therefrom, of all authentice do-
cuments, whether judicial or
not, of papers of record, and of
all documents and instruments
in writing, even those under
private signature, or executed
before witnesses, lawfully re-
gistered at full length, when
guch copies bear the certificate
of the registrar, are authentic
evidence of such documents, if
the originals have been de-

14

son who relies upon it, and it
cannot be produced, the copy
certified as in the preceding
article makes preof in like
manner.-—C. 8. L. C. e. 37, s.
20, p. 349; Poth. Ob. 772, 7
[I.121; XIII.381.]

§ 3. OF certain writings exe-
cuted out of Lower Canada.

1220. The certificate of the
secretary of any foreign state
or of the executive government
thereof, and the original docu-
ments and copies of documents
hereinafter enumerated, oxe-
cuted out of Lower Canada,
make primd facie proof of the
contents thercof without any
evidence being necessary of
the seal or signature afixed to
such original or copy, or of the
authority of the officer granting
the same, namely :—C. 8. L. C.
c. 90, 5. 4.

1. Exemplifications of any
judgment or other judicial
proceeding of any court out of
Lower Canada, under the seal
of such court, or under the
signature of the officer having
the legal custody of the record
of such judgment or other
judicial proceeding ;—Ib. s. 5.
[I.121.]

2. Exemplifications of any
will executed out of Lower
Canada, under the seal of
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the court wherein the original
will is of record, or under
the signature of the judge or
other officer having the legal
custody of such will, and the
probate of such will under the
seal of the court ;—Ih. s. 6.

3. Copies of the exemplifica-
tion of such will and of the
probato thereof certified by
the prothonotary of any court
in Lower Canada, in whose
office the exemplification and
probate have heen recorded,
at the instance of an interested
party and by the order of a
judge of such court; such
probate is also reccived as
proof of the death of the
testator ;—Ib. s. 5.

4. Certificates of marriage,
baptism or birth, and burial of
persons out of Lower Canada,
under the hand of the clergy-
man or public oflicer who offi-
ciated, and extracts from any
register of such marriage,
baptism or birth, and burial,
certified by the clergyman or
public officer having the legal
custody thercof ;—Ib. s. 3.

5. Notarial copies of any
power of attorney exccuted
out of Lower Canada, in the
presence of one or more wit-
nesses and authenticated be-
fore the mayor of the place
or other public officer of the
country where it bears date,
the original whercof is depo-
sited with the mnotary public
in Lower anada granting the
copy ;—Ib. s. 8,

6. The copy taken hy a pro-
thonotary or a clerk of 2 circuit
court in Lower Canada of any
power of attorney executed
out of Lower Canada in the
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presence of one or more wit«
nesses and authenticated be-
fore any mayor or other publie
officer of the country where it
hears date, such copy being
taken in a cause wherein the
original is produced by a wit-
ness who refuses to part with
it, and being certified and
deposited in the samo causc;
—Ib. = 11.—The original
powers of attorncy mentioned
in the preceding paragraphs
numbers five and six, are held
to ho duly proved; bhut the
truth of the exemplifications,
probates, certificatcs or ex-
tracts, and the original powers
of attorney mentioned in this
article, may be denied and
proof thercof be required in
the manner provided in the
Codo of Civil Procedure.—Ib.
s.7,9,12. [1.121; IIT. 383.]

§4. Of private writings.

1221. A writing which is
not authentic by reason of any
defeet of form, or of the incom-
petency of the officer, avails as
a private writing, if it have
been signed by all the parties;
saving the provisions contained
in artiele 895. [I. 123; III.
383.]

1222, Private writings ac-
knowledged by the party
against whom they are set up,
or legally held to be acknow-
ledged or proved, have the
same effect in making proof
between the parties thereto,
and between their heirs and
legal represcntatives, as au- .
thentic writings.—Poth. Ob.
742, 3; (.
86; C. N. 1322,

1223. If the party against




OBLIGATIOXS.

whom 2 private writing is set
up do not formally deny his
writing or signature in the
manner prowded in the Code
of Civil Procedure, it is held
to be acknowledged. Iis heirs
or legal representatwes are
only Ohllged to declare that
they do not know his writing or
signature.—C. S. I. (. e. 83, s.
86; C. N. 1324. (L. 123.]

1224. Inthe case of formal
denial by a party of his writ-
ing or signature, or in the case
of o declaration by his heirs or
legal representatives that they
do not know it, proof must be
made in the manner provided
in the Code of Civil Procedure.
—C. N.1324. [I.123.]}

1225, Private writings have
no date against third persons
but from the time of theirregis-
tration, or from the death of
one of the subseribing parties or
witnesses, or from the day that
the substance of the writing
has been set forth in an au-
thentic instrument.—The date
may nevertheless be establish-
3d against third persons by
egal pmof —Poth. Ob. 750;
3.8, L. C.p. 349-50; 5 \I“uc
56-58; 10 P. Fr. 345; C. N.
1328, [T. 125}

1226. The rule declared in
‘he last preceding article does
aot apply to writings of a com-
mercial nature. Such writings
are presumed to have heen
made on the day they hear
dale, in the absence of proof to
the eontrary.—1 Tay. 153, n.

137 ; 3 L. C. R. Hays &
David; 1 Nou. 82. [I. 123;
TII. 583.]

1227, Family registers and
papers do not make proof in

[
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favor of him
are written.
against him :

1. In all cases in which they
formally declare a payment re-
ceived ;

2. When they contain express
mention that a minute is made
to snpply a defect of title to a
person in whose favor an obli-
gation is declared to cxist.~—-
Cod. L. 7, De prob.; Poth. Oh.
758, 759; Doic. pt. 2, c. 8, n.
14; C. N 551, [T.1z

1228 What is written by
the creditor on the hback or
upoun any other part of the title
which has always remained in
his possession, though the
writing he neither signed nor
dated, is proof against him
when it tends to establish the
discharge of the debtor.—In
like manner what is written by
the creditor on the bark or
upon any other part of the
duplicate of a title or of a re-
ceipt is proof, provided such
duplicate be in the hands of
the debtor.— Poth. Ob. 760,
761; C.N.1332. [I.125.]
1229.

by whom they
They are proof

No indorscment or

! memorandurm of any payment

upon a promissory note, bill of
cxchange or other writing,
made by or on helalf of the
party to whom such paymentis
made, is received in proof of
such payment so asto take the
debt out of the operation of the
law respecting the limitation of
actions,—C. 8. C. c. 67, s. 4.
[I.125.]

SECTION III.

Of testimony.

1230. The testimony of one
witness is sufficient in all cases
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in which proof by testimony is
admitted.—C. S. L. C. c. 82, 5.
16, p. 698. [L.125.]

1231. All persons aro legal-
ly competent to give testimony,
exeept:

1. Persons deficient in under-
standing, whether from imma-
turity of age, insanity or other
cause ;

2. Those insensible to the
religious obligation of an oath ;

3. Those civilly dend;

4. Those declarcd infamous

by law;
5. Hushand and wife, for or
agninst each other. — Poth.
823; (.S, Lo G0 Ib.os. 145
1 Giit. Ev. 365, 368, 572 ; Tay.
1001. [I.125.)

1233 Testimony given hy
a party in a suit cannot avail
in his favor.—A witness is not
rendered incompetent by reason
of relationship or of being in-
terested in the suit; but his
credibility may he affected
therehy.—Gif. Ev. n. 365 --,
c. 4, pt. 2,¢. 2, pt. 3; C. 8. L.
C.Ih. 5. 14, 16. [I.125.]

1233. Proof may he made
by testimony :

1. Of all facts concerning
commercial matters ;

2. In all matters in which
the principal sum of money or
value in question does not
exceed [fifty dollars ;]

3. In cases in which real
property is held by permission
of the proprictor without lease,
as provided in the title 0 Lease
and Iire ;

4. In cases of necessary
deposits, or deposits made by
travellers in an inn, and in
other cases of a like nature;

5. In cases of obligationg
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arising from quasi-contracts,
offences, and quasi-offences,
and all- other cases in which
the party claiming could not
procure proof in writing;

6. In cares in which the
proof in writing has been lust
by unforeseen accident, or is in
the possession of the adverse
party or of a third person with-
out collusion of the party claim-
ing, and cannot be produced ;

7. In cases in which there is
a commencerncnt of proot in
writing.—In all other matters
proof must be made by writing
or by the oath of the adverse
party.—The whole, ncverthe-
less, subject to the exceptions
and limitations specially de-
clared in this section, and to
the provisions contained in
article 1690.—C. S. L. C. 698,
699, 400; O. Moul, a. 54; O.
1667, t. 20, a. 2, 3, 4; 9 Toul.
n. 20, 26 ; 3 Zach. § 596, p. 517,
n. 1; Bor. n. 99; 5 Mare. 15141,
p. 100; Poth. Ob. 772, 801,
809-815; Merl. Preuve, s. 2, §
3,a. 1, n. 16; Serp. 0.1667, p.
317, 318; GIf. Ev. s. 558, s.
84, n. 2; C. N. 1341, (L
125; TII.283.]

1234. Testimony cannot in
any case, he received to contri-
dict or vary the terms of a valid
written instrument.—Ceod. L. 1,
De test; Dom. 1. 2, t. 6, 8. 2, n.
7; Poth. Ob. 793; 0. 1667, t.
20, a.2; 1 GIf. Ev. n. 275 --;
C. N.2341. [I.127.]

1235, In commercial mat-
ters in which the sum of money
or value in question excceds
[fifty dollars,] no action or ex-
ception ean be maintained
against any party or his repre-
sentatives unless there is a
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writing signed by the former, | by testimony may he received

in the following cases :

1. Upon any promise or ac-
knowledgment whereby a debt
is taken-out of the operation of
the law respecting the limita-
tion of actions ;

2. Upon any promise or rati-
fication made by a person of the
age of majority, of any ohliga-
tion contracted during his mi-
nority ;

3. Upon any representation,
or assurance in favor of a per-
son to enahle him to obtain
eredit, money or goods there-
upon ;

4, Upon any contract for the
sale of goods, unless the buyer
has accepted or received part
of the goods or given some-
thing in earnest to bind the
bargain ;—The foregoing rule
applies although the goods he
intended to be delivered at
some future time or be not at
the time of the contract ready
for delivery.—C. §. L. C. e. 67,
s. 2, 6-8; L. 8. 29 Car. IL, c.
3,s. 17. {I.127.]

1236. In any action for
the recovery of a sum which
does not exceed [fifty dollars,]
proof by testimony cannot be
received if such sum bhe a
balance or make part of a debt
under a contract which canuot
be proved by testimony.—The
creditor  may, nevertheless,
prove by testimony a promise
made by the debtor to pay
such halance, when it does not
exceed [fifty dollars.]—C. N.
1344, [I.129.]

123%7. [If in the same ac-
tion several sums be demanded
which united form & sum
exceeding fifty dollars, proof

14%

if the debts have arisen from
different causes or have been
contracted at different times,
and each were originally for a
sum less than fifty dollars.]
—0. 1667, .17, a. 4; P. V. C.
217; C. N. 1345, [I.129.]

SECTTON 1V.
Of presumptions.

1238. Presumptions are
cither established by law or
arise from facts which arc left
to the discretion of the courts.
—1Cuj. in parat., ad t. 3, . L.
22, p. 678 ; Poth. Ob. 840; C.
N.1349. [I.120.]

1239. Logal presumptions
are those which are specially
attached by law to certain
facts. They exemptfrom malk-
ing other proof those in whose
favor they exist; certain of
them may be contradicted by
other proof ; others are pre-
sumptions juris et de jure and
cannot be -contradicted.—Cuj.
L e., 6 Cuj. ad. t. 23, De pra-
sumpt. 86%; Men. L. I, ¢. 3, 1;
Poth. Ob. 481-3; ¢. N. 1852.
[I.129.]

124:0. No proof is admitted
to contradict a legal presump-
tion, when, on the ground of
such presumption, the law an-
nuls  certain instruments or
disallows a suit, unless the law
has reserved the right of mak-
ing proof to the contrary, and
saving what is provided with
respect to the oaths or judicial
admissions of a party.—DMen.
L1, ¢. 8, 18; Poth, Ob. 841-3,
886,8 ; 10 Toul. 50; C. N.
1352, [I.131.]

1241. The authority of a
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final judgment (res judicata) is
apresumption jurie et de jure ;
it applies only to that which
has bheen the object of the
judgment, and when the de-
maond is founded on the same
cause, i3 bhetween the samo
parties acting in tho same
qualities, and is for tho same
thing as in tho action adjudged
upon.—ff, D¢ exeep. rei jud.;
Poth. 0h. 61, 8
Toul. 85: . N. 1351, [I1.131.]

1242. Presumptions not cs-
tablished by law areloft to the
discretion and judgment of the
court.—Men. L. 1, q. 44; Poth.
Ob. 849; 10 Toul. 20; C. N.
153, [L.131.]

SECTION V.
Of admissions.

1243. Admissions arc extra-
Jjudicial or judicial. They can-
not be diviiled agiinst the party
making them.—Y Cuj. C. 1013,
D; 10 Toul. 383; C. N. 1354,
[I.131.}

1244, An extra-judicial
admission must be proved by
writing or the oath of the party
against whom it is set up, ex-
cept in the cases in which, ac~
cording to the rules declared in
thischapter, proof by testimony
is admissible.—Poth. Ob. 834;
9 Toul. 396; 10 Id. 406 ; C. N.

355. [I.131.]

1245, A judicial admission
is complete proof against the
party making it.—Tt cannot be
revoked unless it is proved to
have been made through an
error of fact.—ff. L. 1, 2, 4, De
conf., L. 25, De prob.; Mcn.
pres. 51, 1. 2, . 39 ; Poth. Ob.

335 10 Toul. 383, 11 Id. 79;
C. N. 1356, ([I.131.]
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SECTICN VI.

Of the oaths of partics.

1246, A party may be ex-
amined under oath in like man-
ner 2s a witness, or upon inter-
rogatories on articulated fucts
or by decisory oath. And the
court may, in its diseretion,
examine the parties or either
of them in order to eomplete
imperfect proof—C. N. L. C. .
32, 8. 15, 19, 20; ff. Do jurej.;
Cod. De reb. cred.; Poth. Ob.
911, 912; 10 Toul. 474; . N.
1357, [I.13L]

§ 1. Of the decisory oath.

1247, The decizory oath
may bo offered by either of the
parties to the other, in any
action in which the puarties may
legally bind themselves by ad-
mission or compromise, and
without any commencement of
proof.—ff. L. 54,§ 6, De jurej.;
| Cod. L. 12, Do reb. cred. ; Cuj.
Dok n. 28, col. 607; . N.
15 (L. 133.]

28, 1360,
| 1248. Itcanonly be offered
jupon a fact which is personal
| to the party to whom it is of-
i fered, or of which he has a per-
! gonal knowledge.—ff. L. 34, §
% De jurej.; Poth. Ob. 912,
U145 €UN.1359. [I. 133.]

1249, He to whom the
decixory oath is offered and
who refuses to take it, and
does not refer it to his adver-
I sary, or the adversary who
i refuses to take it, when it is
reforred to him, fails in his
demand or cxeeption—ff. L.
34, § 6, 7, L. Do jurej.;
Poth. Ob. 916 N. 1361,
C{r1ss]

.
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1250. The oath cannot be
referred when the fact which
is the ohject of it is not personal
or personally known to both
the parties, but to him alone
to whom it has been offered.—
ff. L. 34, § 1 & 3, De jurejur.;
Poth. 916; C. N. 1362. [I.
133.3

1251. When a party to
whom the decisory oath has
been offered or referred has
made his declaration under it,
the adverse party is not ad-
mitted to prove its falsity.—ff.
L.5,§2,L. 9, § 1, Do jurej.; ff.
L. 15, De except. ; Poth. Ob.
915; C. N.1363. [I.133.]

12562, A party who has
offercd or referred tho decisory
oath cannot retract after a
declaration by the adverse
party that he is ready to take
the oath.—Cod., De reb. ered.,
L. 11; Poth. Ob. 915; C. N.
1364, {I.133.]

1253. The decisory oath
cannot affect the rights of third
persons, and it extends only
to the things with respect to
which it has been offered or
referred.—{ If offered by one of
joint and several creditors to
the debtor, it avails the latter
for tho part only of such ere-
ditor, subject, nevertheless, to
the special rules applicable to
commereial partnerships.]—If
offered to the principal debtor
it avails his sureties.—If offer-
ed to one of joint and several
debtors, it avails his codebtors.
_If offered to a surety it
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avails the prineipal debtor.—
In the last two cases the oath
of the codehtor or of the surety
avails the other codebtors or
the prineipal debtor only when
it has been offered upon the
fact of the debt and not solely
upon the fact of the joint and
several liability or of the sure-
tyship.—ff. L. 10, De jurej., ff.
L. 27, L. 28, Dc jurej.; Poth.
0b. 917, 918 ; 10 Toul. 504, 5;

C. N. 133, 1198, 1365. [I.
133.]
§ 2. Of the oath put officially,

1254, The court may, in
its discretion, examine either
of the parties on oath, in order
to complete the proof necessary
for the decision of the cause,
or for determining the amount
for which judgment ought to
be given; but only in cases
where some proof has heen
made of the demand or ex-
ception.—ff. L. 1, De jurej.;
Cod. L. 3, De reb. cred.; Vin.
Q.8.1. 1, c. 44; Path. Ob, 022;
C. N.1367. [I.135.]

1255, The oath put by the
court officially to onc of the
parties cannot be referred by
him to the other party.—Vin.
1. 1, ¢. 43 ; Poth. Oh. 9295 C.
N. 1368, [I. 135.]

1256. The oath, upon the
value of the thing demanded
can only he put by the court
officially to the party claiming
when it is impossible to estab-
lish such value otherwise.—
C. N. 1369. ([I.135.]
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TITLE FOURTH.

OF MARRIAGLE COVENANTS AND OF THE EFFECT OF
MALLIAGE UPON TLZ PROPERTY OF THE
CONSORTS.

the present code.—ff. L. 2%, L.
3%, D¢ paet., L. 5, § 7 Do
‘ wlmin, et porlc tut., L. 5, L.
6, De pact. dot. Poth. Com. n.
ments, may be lawfully made 4-7, .0t ]1!, n. :' ; Merl.
in contracts of marriage, ¢ven | lenonciation, § 1, n. ¢para-
thoxe which, in any other act | tion de biens, s. -,§J n.8; 11 P,
intrr viros, would he void; | Ir. 225--; €. [II. 300.]
such as the renunciation of 1"’(_‘,0 If nocmcnantshuve
successions which have not yct { been made, or if the contrary
devolved, the gift of future | have not heen stipulated, the
property, the conventional ap- | consorts are presumed to have
pointment of an heir, and other | intended to snbject themselves
dispositions in contemplation | to the general laws and cus-
of death.—Leb. Com. 1.1, ¢. 3, | toms of the country, and parti-
n. 4; Ren. Com. pt. 1, ¢. 4, n. | cularly to the legal community
1; Poth. Com. intr. n. 1, 4 6 of property, and to the custom-
€. 0.t. 10, n. %4; 11 P, Fr. | ary orlegaldower infavor of the
222 -0 N 1387, [ILL 399.] wife and of the children to be
1258. All covenants con- | born of their marriage.—From
trary to public order or to good | the moment of the celebration
morals, or forbidden by any |of marriage, these presumed
prohibitory law, are, however, | agreements become irrevocably
cxcepted from the above rule. | the law between the partics,
— Author. under a. 1257; 11| and can no longer be revoked
P Fr. 224--; ¢ NO138T, [I1. Jor altered.—Poth. Com, intr.
300.] n. 18, al. 2, Com. n. 4, 6, 7,
1259, Thus the consorts |10, 21, Ob. n. 844, Mur n. 47,
cannot derogate from therights | 393, C. 0. t. 10, n. 32; C, N.
incident to the authority of the | 1593, [II. 401.
hushand over the persons of , 1261, In the case of the
the wife and the children, or preceding article, the commu-
belonging to the husband as | nity is established and govern-
the head of the eonjugal asso- | ed in accordance with the rules
ciation, nor from the rights |set forth in the second chapter,
conferred upon the consorts by | and those relating to dower
the title (1" aternal Authority | are laid down in the third
and the title OF Minority, - chapter in the present title,
torship and LEwancipation in| [11. 401.]

CIIAPTER FIRST.
GENERAL PROVISIONS,

1257. All kinds of ngree-
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1262, Community of pro-
perty, which the consorts are
free to exclude by stipulation,
may be altered or modified at
pleasure, by their contract of
marriage, and is called, in such
case, conventional community,
the principal rules concerning
which are contained in the
second section of the second
chapter of this title. [II. 401.]

1263. Legal or customary
dower, which the parties are
likewise at liberty to exclude,
may also be altered or modified
at pleasure, by the contract of
marriage, and is called in such
case, prefixed or conventional
dower, the most ordinary rules
concerning which are contain-
ed in the first section of the
third chapter of this title. [XI.
401.]

1264. All marriage cove-
nants must he made in notarial
form, and before the sclemniz-
ing of marriage, upon which
they are conditional.— Con-
tracts of marriage made in
certain localities, for which an
cxception has been created by
special laws, are exempted
from the necessity of being in
notarial form.— C. 0. 202;
Poth. Mar. n. 45, 396, Com.
intr. n. 11,12, C. O. t. 10, n.
32, 33; Merl. Don. s. 2, § §,

Test. s. 2, § 1, a. 4; C. N.
1394; ¢, & L. C.ec. 38,5 13.
[II. 401.]

1265. After marriage, the
marriage covenants contained
in the contract cannot be alter-
ed [even by the mutual dona-
tion of wusufruct, which is
abolished ;] nor can the con-
sorts in any other manner
confer benefits inter vivos nupon

each other, ex¢ept in con-
formity with the provisions of
the act 29th Viet., ch. 17, under
which a hushand may, subject
to the restrictions and condi-
tions therein mentioned, insure
his life for the henefit of his
wife and children.—Lepr. cent.
1, e. 98; L. & B. let. M. c. 4;
4 J. A, L 8¢ 30; Lam. A,
t. 32, a. 5; Poth. Mar.n. 48,
Com. intr.n. 15, 19; ¢. N. 1395.
[II.401; III. 383.]

1266, Alterations made in
marriage-covenants, hefore the
celebration of the wmarriage,
must, on pain of nullity, be
established by act in notarial
form, in the presence, and with
the consont, of all such parties
to the first contract as are in-
terested in such alterations.—
C. . 2568; C. 0. 2255 L. & B.
let. (. ¢. 285 Poth. Com. intr. n.
13, 14, 16, Lam. arr. t. 32, a. 5,
6; C.N.1396, 1397, [IX.401.]

1267. [Minors capable of
contracting marriage, may
validly make, in favor of
their future consorts or child-
ren, all such agreements or
gifts as the contract adwmits ol,
provided they are assisted hy
their tutors, if they have auy,
and by the other persons whose
consent is mneccessary to the
validity of the marriage; the
benelits which they confer in
such contraets upon third
parties are subject fo the
rules which apply to minors
in general.]—ff. L. 8, de pac.
dot.; L. 61, L. 73, de ju. dot.
L. & B.let. M, ¢. 9; Bac. D.
J. ¢. 21, n. 390; Poth. Com. n.
103, 306, C. 0. 10, n. 51; C. N.
1398. [IX. 403.]
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CHAPTER SECOND.
OF COMMUXITY OF PROPERTY.

1268. There are two kinds
of community of property:
legal community, the rules
governing which are contain-
cd in the tirst section of this
chapter, and couventioual comn-
mupity, the principal and most
usual conditious of which are
deelared in the scvond seetion
of the same chapter.—Poth.
Com. -, 9,10 --. [11. 403.]

1269. [ Cvmimnunity, whether
legal or conventional, c¢om-
menees from tho day the mar-
riage is solemnized ; the parties
cannot stipulate that it shall
commence at any other period. ]
—C. P. 220; Dum. M. on 508;
Poth. Can. 4, 22, 23, 275, t. 10,
n. 525 Merl. Com . §4,n. 15 C.
N. 1399, {11, 403.]

SECTION I.
Of legal comnnity.

1270. Legal community is
that which the law, in the
absence of stipulation to the
contrary, cstablishes between
consorts, by the mere fact
of their marriage, in respect
of certain descriptions of pro-
perty, which they are pre-
sumed to have intended to sub-
ject teit.—Poth. Com. 10. [,
40

1271, Lezal community mas
be crtablizhed by the sinple
declaration which the parties
make in the contract ot their
intention that it shall cxist.
It also takes place when no
mention is mad® of it, when it
i not expressly mor impliedly
exclnded, and also when there

| Fen. Poth. 227-8; Tr.
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is no marriage contract. In
all cases it is governed by the
rules set forth in the following
artieles..—Poth. 279 ; 3 Delv.
9; . N. 1400. [IIL.403.]

§ 1. What things compose the
assetn and Linhilities of the

conununity.
1272. The assets of the

community consist:

1. Of all the moveable pro-
perty which the consorts possess
on the day when the marriage
is solemnized, and also of all
the moveable property which
they acquire during marriage,
or which falls to them, during
that period, by succession or by
gift, if tho donor or testator
have not otherwise provided ;

2. Of all the fruits, revenues,
interests, and arrears, of what-
socver nature they may be,
which fall due or are received
during the marriage, and arise
from property which belonged
to the consorts at tho time of
their marriage, or from pro-
perty which has acerued to
them during marriage, by any
title whatever;

3. Of all the immoveables
they acquire duriny the marri-
age.—C. P. 220; Leb. Com. L
1, c. 5, dist. 1, n. 1,2, 3: Poth.
Com. 25, 26, 100, 102, 185,182,
204, 206, 208, 232, 264, 265,
2068, C. 0.t 10, n.6 -8, 25, P,
mar, 90; Merl. Com. §1,
§ 4, n. 2; 11 P. I'r. 26:
Mar. n.
605; €. N.1401, {II.403.]

1273. All immoveables are
deemed to he joint acquests of
the community, if they be not
proved to have belonged to one
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of the consorts, orto have been ‘{

in his legal possession, pre-
viously to the marriage, or to
havefallen {o him subsequently ‘
by suns: cn or other equiva-
lent title.—ff. L. 51, De don.
int. v. et ux; C. P. 278; Leb.
Com. 1. 1, ¢. 5, dist. 3, n. 2
Bour, 1. 3, t. 19, pt. 2, ¢. 10;
Poth. Com. 106, 107, 113, 121,
122, 123, 130, 203; 11 P. Fr.
289; C. N.1402. [IX. 405.]

1274, Mines and quarries
are subject as regards com-
munity, to the rules laid down
¢ ncerning them, In the title
Of Usufruct, Use and Habita-
tion.—The product of such
mines and quarries as are open-
ed during the marriage, upon
the private property of one of
the consorts, does not fall into
the community; but such as
were opened and worked pre-
viously to the marriage, may
continue to be worked for the
beneit of the commanity.—ff.
L. 9, Deu.et quem.; L. 7 de sol.
matr. ; L. 18, De f. dot.; Leh.
Com. 1. 1, e. 5, 5. 2, dist. 2;
Poth. Com. 97, 98, 204, 207,
210, 640, C. 0. 100, 123; 11 P.
Fr. 290 --; C. 460; C.N. 1403.
[IIL.405.]

1275. The immoveables
whish the consorts possess on
the day when the marriage is
sclemnized, or which fall to
them during its continumance,
by sueccession or an cquivalent
title, do not enter into the com-
munity.—Nevertheloss, if, aftor
tho contract of marriage in
which commaunity is stipulated,
and before tho marriago is
sole:nnized, one of thoe cunsorts

purchase an immovaable, the
mmoveabls purchased in such '
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interval, falls into the commu-
nity ; unless the purchase has
beenmade in execution of some
clanse of the contract, in which
ease itis regulated according
to the agrecment.—ff. L. 9, L.
73, pro soc.; L. 45, de adq.vel
om. her; C. P. 246 ; Leh. 1 1,
c.4,n. 9; 2 Lau. C. P. 247 -
Poth. Com. 140, 141, 157, 185,
197, 281, 603, 604, C. O.t. 10,
n. ¢, 112; Ren. e. 3, n. 3
Mal. 191; 11 P. Fr. 240--; C.
N. 1404, [II. 405.]

1276, Gifts by contract of
marriage, those which are in
contemplation of death includ-
ed, gifts during marriage, and
legacies, made by ascendants
of ono of the consorts, either to
the consort entitled to inherit
from them or to the other, are
deemed, as regards immove-
ables, unless thore is an ¢x-
press declaration to the con-
trary, to be made to the consort
entitled to inherit, and are his
private property, as being ac~
quired under a title equivalent
to succession.—The same rule
applics even when the gift or
the legacy, in its terms, is
made to both eonsorts jointly.
—AIll gifts and legaeics thus
made to the consorts jointly, or
to onc of them, by others than
ascendants, eomo under the
contrary rule, and fall into ihe
community, unless they have
been expressly exeluded.—C.
D. 246; C. 0. 211; Poth. Com.
137, 140, 158, 168, 169, 170; 3
Mal. 192; 11 P. Fr. 3ld--;
Tr. Mar. 602-3; €. N. 1405.
[IT. 405.3

1277. Immoveables aban-
doned or ceded to ono of tha
consorts, by his father or
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mother, or any other ascendant,
either in satisfaction of debts
due him by tho latter, or
subject to the payment of the
debts due by the donor to
strangers, do not fall into the
community ; Saving colpensa-
tion or indemmity.—Poth. Com.
1:30- 151, 156, 139,168, 171,

172, 6275
1. [II. 407.]
1278.. Imnmoveables ac-
uired during marriage, in
exchange for others which
belong to ono of the consorts,
do not enter into the commu-
nity, and are ﬂubstitugcd in
tho place and stecad of the
immoveables thus alienated;
saving compengation if a dif-
ference have been paid.—ff. L.
26, L. 27, Do ju. dot.; Leh.
Com. 1. 2, c. 5, dist. 2, n. 12
Poth. Com. 197 ; Darg. C. Br.
41%; 2 Mal. 1935 11 P. Fr.
3265 C. N. 1407, [II. 407.]
1279. A purchase made
during marriage, uoder title of
licitution, or otherwise, of &
portion of an immoveable, in
which one of the cunsorts
owned an uudivided share,
does not constitute a joint
acquest; saving the right of
the community to be indemni-
fied for the amount withdrawn
from it, to make such purchase.
~—Whero the husband, alone
and in his own individual
name, acquires by purchase or
by adjudication, part or the
whole of an immoveable, in
which the wife owned an undi-
vided share, she has the option,
at the dissolution of the com-
munity, either of abandoning
the immoveable to the commu-
nity, which then becomes her
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debtor for her share in the
price, or of taking back the
immoveable and refunding to
the community tho price of
the purchase.—ff. de ju. dot.;
Poth. Com. 140, 145, 146, 150,
151-153, 156, 629; 2 Mal. 194;
11 P. Fr. 327 --; C. N. 1408.
[II. 407.]

1280. The liabilities of the
community consist :

1. Of all the moveahble debts
due by the consorts on the
day when the marriage was
solemnized, or by the succes-
sions which fall to them during
its continuance; saving com-
pensation for such as are
connected with immoveables
which are the private property
of one or other of the consorts;

2. Of the debts, whether of
capital sums, arrcars, or inter-
est, contracted by the husband
during the community, or by
the wife, with the cobsent of
the hushand; saving compen-
sution in cases where it is due;

3. Of the arrears and interest,
only of such rents and debts as
are personal to either of the
two consorts ;

4. Of the repairs which at-
tach to the usufruct of such
immoveables as do mnot faill
into the community ;

5. Of the maintenance of the
consorts, of the cducation and
support of the children, and
of all the other charges of
marriage.—C. P. 221; C. O.
187; Leb. L 2, ¢c. 3; 2 Lau. C.
P, a, 221, p. 189 ; Poth. Com.
33,237,239, 241, 243, 247,248,
254,270,271, C. 0. t. 10, n. 24,
25, 27,28,113; 3 Mal.105; 12
Toul. 329-348, 354-365; 11 P.Fr.
331--; C. N.1409. [II. 407.]
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1281. The community is
liable for the moveable debts
contracted by the wife hefore
marriage, only in so far as
they arc established by an
avthentic act anterior to the
marriage, or hy an act which
before that event had acquired
a certain date, either by means
of registration or of the death
of ono or more-of its signers,
or other sufficient proof, except
in commercial matters, in which
proof may he made according
to the provisions of articles
1233, 1234 and 1235.—Credi-
tors of the wife, who claim
under acts the date of which
has not been established as
above stated, cannot sue her
for their payment, before the
dissolution of the community.
—The hushand who claims to
have paid a debt of this nature,
for his wife, cannot demand
repayment of it either from
her or from her heirs.—C. D.
222; Poth. Com. 242, 259; N.
D. Communauté ; 3 Mal. 196 ;
11 P. Fr. 340 --; 12 Toul, 332;
3 Delv. 14; Tr. Mar. 772-3;
¢ 1225; C. N. 1410. [IL

407.]

1282, Debts duc by a suc-
cession composed of moveable
property only, whichhas fallen
to the consorts during mar-
riage, are entirely chargeable
to the community.—C. P. 221
C. 0. 187; Poth. Com. 201-3,
Suc.c. 5,a.2,§ 2,al. 6,7, C.
0. t. 17, n. 112; 3 Mal. 196;
11 P.Fr. 345; 12 Toul. 409;
C. N. 1411. (II. 40v.]

1283. Debts due by a sue-
cession composed of immove-
ables only, which falls te onc
of tho consorts during mar-
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riage, are not chargeable to the
community ; saving the right
of the creditors to be paid out
of the immoveables of the suc-
cession.—Nevertheless, if such
succession have fallen to the
husband, the creditors have a
right to be paid cither out of
his private property or even
out of that of the commnunity ;
saving, in the second case, the
compensation due to the wife
or her heirs.—Ren. Com. t. 1,

c. 12, n. 20 ; Lam. Armr. t. 52,
a. 22; Poth. Com. 260, 201,

263, . O. t. 10, n. 20; 11 P.
Fr. 345; 5 Delv. 15; 12 Toul.
411; C. N. 1412, [II.409.]

1284. If a succession com-
posed of immoveables only
have fallen to the wife, and
she have accepted it with the
consent of her hushand, the
creditors have a right to be
paid out of all the property
which belongs to her; hut if
she have accepted it only un-
der judicial authorization, upon
the refusal of the hushand, the
creditors, in case the property
of the succession proves insuf-
ficient, have no recourse upon
her other property wuntil the
dissolution of the community.
—Leb. Com. L. 2, e. 3, 5. 2,
dist. 3, n.7,15,16 ;Chop. C.P.
L2, t. 1, n. 15; Ren. Cum. pt.
1, ¢. 12, n. 20, 24, 253 ; Doth. C.
0. t. 10, =n.29; 3 Mal. 107;
11 . Fr. 347: 12 Toul, 412;
CONL 1415, [11.409.]

1285. When a suceession
which has fallen to one of tho
consorts consists partly of
moveable property and partly
of immoveables, the debts due
Ly such succession are charge-
able to the community to tho
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extent only of the portion of

the debts to the payment of
which the moveable property is
liable to contribute, regurd
being had to the value of cuch
property as compared with that
of the immoveables. — Such
contributory portion is deter-
mined according to the inven-
tory which the husband ix
bound to make, cither in his
own right, if the succession
concern him personally, or as
directing and authorizing the
actions of his wife, if the suc-
cesxion he onc that has fallen
to her.—Leb. Com. 1. 2, e. 3, 8
2, dist. 3,n. 4,6, 7, 11; Dup.
(. P.Com. 1. 1,¢. 5,8 3; Ren.
Com. pt. 1, ¢. 12, n. 115 Poth.
Succ5n2§ ’alSCom
264 - 267, C. 0.t 10, n. 29 &
264 ; 3 Mal. 198-9; 11 P. Fr.
349 --; C.N.1414. [II.409.]

1286. In tho absence of an
inventory, and in all cases
where the omission to make one
is prejudicial to the wife, she
or her heirs may, at the disso-
lution of the community, sue
for lawful compensation, and
even make proof, either by
deeds and private writings, or
by witnesses, and, if necessary,
by general rumor, of the des-
cription and value of the move-
able property not inventoried.
—C. BL 183 ; (. Br. 584; Cat. 1.
8,c.3; Lap Imcntanc. 186 ;
3 Mal. 190 --; 11 P. Fr 'Jbl;
3 Delv. 16; 12 Toul. 425 ; C.
N. 1415. [TI. 409.]

128%7. The provisions of ar-
ticle 1285 do not deprive the
ereditors of a succession com-
posed partly of moveable pro-
perty, and partly of immove-
ables of their right to be paid
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out of the property of the com-
munity, whether thic suceession
has acerued to the hushand, or
has fallen to the wife and has
been accepted by her with the

consent of her hushand; the
whale, subject to tho ve \IILi't‘\
compensations. — The vne

rule applies if the succession
have been aceepted by the wite
under judicial authorization
only, and the moveahle proper-
ty belonging to it have never-
theless, heen mixed up with
those of the community with-
out a previous inwntury.—
Lam. Arr. t. 32, a. :
Com. pt. 1, ¢. 12, n. 2
Poth. Sue.e. 5, 0. 2,§2
3 Mal. 200; 11 P. Fr. 35 H
12 Toul. 426; 3 Delv. 16; C.
N. 1416. [II. 411.]

1288. It the suceession have
been uccepted by the wife un-
der judicial anthorization only,
upon the refusul of the hns-
band, and an inventory have
been made, the creditors can
sue for their payment, only
out of the property, whether
moveable or immoveable, of
guch succession, and, if it
should prove insufficient, they
must for the remainder await
the dissolution of the commu-
nity.—Ren., Com. pt. 1, c. 12,
n. 20, 24, 25; C. 0. 201; Poth.
Com. 261, 2, Sue. e. 5, a. 2,§
2,.al. 6, C. 0. t. 10. 0. 10, t.
17, n. 112 ; Lam. t. 32, a. 24;
11 P. Fr. 354; 3 Delv. 15, 17 ;
12 Toul. 427-431; C. 1251; C
N.1417. [II. 411.]

1289. The rules cstablished
by article 1282 and the articles
which follow it, govern the
debts attached to u gift, as
well as those which attach to
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a succession.—11 P. Tr. 355
3 Delv. 175 12 Toul. 4315 ¢
N. 1418, [II.411.]

1290. The ereditors have a
right to be paid the debts con-
tracted by the wife, with the
consent of the hushand, either
out of tho property of the com-
munity, or out of that of the
hushand or of the wife; saving
tho compensation due to the
community, or the indemnity

due to tho husband,—C. 0. t.
ll),a 186; Poth. C. O. t. 10, n.
255 (‘vrm 21 5 A,

wu 11D, Fr 3 Delv. 1L,
19, 22,7235 12 Teul. 367, 57,
415-421; C. N. 1419, 1426. [T1.
411

B
1291. All debts which the
wife contracts only in virtue of
a general or speeial power of
attorney from her hushand,
are chargeable to the commu-
nity ; and the ercditors cannot
prosecute their payment either
against the wifo or against
] xnulpropcrty.—ﬂl Ariz.
. Mandati; Dupl. ¢\
P. Com.l 1, ¢ b, s.l- 3 Mal.

202; 11 P. ¥r. 356 3 Delv.
225 IZ Toul. 432 ; €. N. 1420.
[IL 411.]

§. 2. OF the administration of
the community and of the
effect of the acts of cither
eonsort, in relation to the
conjuyal ussociation.

1292, The hushand alone
administers the property of the
community, He may sell,
alienate, or hypotheccate it
without the concurrence of his
wife.—He may even alone dis-
pose of it, either by gifts or
otherwise inter vivos, provided
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it is in favor of persons who
are legally eapable, and with-

out frand. —C. P. 225, "':’2; .

0.123; Poth. Com.n. 3, p. 167,
468, 111 P. Mar. 82, C.

10, n. 58: 3 Al 202

t. 32, a. 655 11 P. Ir.

b Merl. ¢om. § 5, n. !
N.1 L1422, [II. 411.3

1223, One consort cannot,
to thi prejudice of the cther,
bequeath more than his share
in the community.—The be-
quest of an object helenging
to the community is subject to
the rules which apply to the
bequest of & thing of which the
testator is only part owner.—
If the thing have fallen into
the share of the testator and
be found in his succession the
legatee has aright to the whole

of it.—C. P. 246; Poth. Com.
276, 475, 479, €. 0.t 10, n.
158; 3 Mal. 203; 11 P. Fr.
U 15 2,82;
L8820 (UL T4, (I 411.]
1294, Deenni condem-

nations, ineurred by the hus-
band for cruminal offences or
misdemeanors, may he recover-
e out of the property of the
community. Those inenrred
by the wite can be recovered
only out of her property. and
after the dissolution of tho
community.—L. & B. let. C.c.
5, 625 1 J. AL L1, e. 28;
Lepr. cent 2, 0. 955 Leb. Com
L 2, ¢.2, s IF; ten. Com. pt.
1, c. 6, n. 46, 51; Poth. Com.
2R, 249, 257, P. mar. 56, 66,
L0200 3 Mal. 202-3-4; 12
Toul. n. 221, 2; 11 P, Fr. 365
Tr. B Uls; €. N. 1424,
[IT. 413.

1295, The criminal con-
demnation of one of the con-
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sorts which canses civil death,
affevts ouly his share in the
community and his private |

operty 1’|}\.l.5 t

}, & B et Coend H Poth.
Cam, .’1" YR L3685
12 Toul. 250 --, 223 -- C N.
1425, [II 4131

1296. Ac txalonie by the wife
without the consent of her hus-
bunil, even when she is judicial-
1y authorized. do not affect the
property of the community be-
yourl the amount of the benefit
it derives from theni, unless
she eontracts as a public trader,
and for the llllllbn\l\ of her
trawde.—(, P, 254, 5 Pothi.
Com. 255-7, 00, . J\J . 135,
.00t 10, 0. 2005 CL N 1426,
(IT. 413.]

129%. [ Awifecannot, with-
out judicinl nuthorization, obli-
gate herself nor hind the pro-
perty of the community, even
for the purpose of releasing her
hushbaud from prison, or of es-
tabliling their common child-
Ten, in tlic case of Lis nhsence. ]
—Poth. P. mar. n. 35-41; C.
N.1e7. [11.415.]

1298, Thc hushand has the
administration of all the private
property of his wife.—Ile may
exercise, alene, all the move-
able and possessory actions
which belong to his wife.—Ile
cannot, without her conzent,
dizpose of the immovcahles
which belong to her.—He is
responsible for all deteriora-
tions which his wife’s private
property may suffer for want
of cunser\'utnrv acts.—C. P.
226, 228, 233; C. 0.195; Coq.
q. 107 L'xm t. 52, a. ‘;A. 68;
Puth, P mar, 84, 41, 96, Cmn
255,473,C.0. t. 10, n, 114, 135,
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157; 11 D3 N.1428.
{II.413.]

1299. Lcn<cs of the wifo’s

o

1. 7; property, made by her hus-

hand alone, cunnot oxeecd nine
years ; she is not bound, after
the dissolution of the commu-
nity, to maintain those which
have been made for a lnm‘r(l

term.—('. P, 2275 Lam. t

a. 69 Poth. . mar. 9: H
. 0. t. 10, n. 156, Lou. n. 44
2 Mal. 206 ; 12 P, Fr. 575 --;
Merl, Com. § 3, n. 635 2 Toul.
580-588 ; (. N. 1429. [IIL.
413,

]

1300. Leases of property
of the wife for nine years or
for a shorter term, which have
been made or rencwed by the
husbhand alone more than a
year in advance of the expira-
tion of the pending lease, do
not bind the wife, unless they
come into operation before the
dissolution of the community.
—Arr. 26 TFeb. 1672 ; L. & B.
let. B.e. 5; Poth. Lou. n. 44,
P. mar. 94, C. 0. t. 10, n,
Lam. t. 32, a. 70;
5505 12 Toul. 588 ;
[II.415.]

1301, A wife cannot bind
herself either with or for her
hushand, otherwise than as
being common as to property ;
any such obligation contracted
by her in any other guality is
void wl of no ¢fect.—C, 8. L

1563
11 P. Fr
. N. 1430,

C.e. 7,5 55; 3 L. C. R. 189;
CONL L [IT. 415.]

13C2. A husband who con-
tracts olblizotions for the indi-
vidual afluirs of his wife, has a
recourse against her propcxfy
in order to obtain the reim-
bursement of what he is obliged
to pay by reason of such obli-
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gations.—3 Mal. 206; 11 P, Fr.
382; C.N. 1432, [II. 415.]

1303. If an immoveable or
other ohject helonging exclu-
sively to unc of the consorts be
sold, and the price of it be
paid into the community and
be not invested in replacement,
or if the community receive
any other thing which belongs
exclusively to one of the
consorts, such consort has a
right to pretake such prico or
the value of the thing which
has thus fallen into the com-
munity.—C. P. 232; Poth. Com.
497, 583, 593, 607, G0s, C. O.
t. 10, n. 192; C. N. 14335, [II.
415.]

13C4. If, on the contrary,
moneys have heen withdrawn
from the community and have
been used to improve or to free
from imcumbrance an immove-
able hclonging to one of the
consorts, or have been applied
to the payment of his indivi-
dual dcbts, or for his exelusive
benefit, the other consort has a
right to pretake by way of
compensation, out of the pro-
perty of the community, a
sum cqual to the moneys thus
appropriated.—C. P. 232 ; C.
0.°100; Poth. Com. 147, 585
593, 607, G608, 504-5-T-8;
Mal. 207-8; 11 I, Fr. 383; C.
N. 1432, [II.415.]

1305. The replacement is
perfect, as regards the hus-
band, whenever, at the time,
he deelares that he malies the
purchase with moneys arising
from the alienation of an im-
maoveable which belonged to
himself alone, or fur the purpose
of replacing such immoveable.
—Leb. Com. 1. 3, ¢. 2, 5. 1,
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dist. 2, n. 69, 70; Poth. Com.
198 ; 11 P. Fr. 387, 388; 11

Toul. 515 ; C. N. 1434, [II.
15,7
1306, The declaration of

the hushand, that the purchase
is mado with moneys arising
from an immoveable sold by
his wife and for the purpose of
replacing it, is not sufficient,
if such replacement have not
heen formally accepted by the
wife, either by the deed of
purchase itself, or hy some
other subsequent act made
before the dissolution of the
community.—Cod. L. 12, D¢ ju.
dot.; Leh. Com. 1. 1, ¢. 5, dist.
3,m. 8, 103, 8.1, dist. 2, n. V25
Poth, Com. 109, 200; 3 Mal.
2085 11 PLFr. 389 --5 5 Delv.
175 12 Toul. 516-536; €. N.
1435, [II. 415.]

1307. The compensation
for the price of an immoveable
helonging to the hushand can
he claimed only out of the
mass of the community ; that
for the price of an immoveable
belonging to the wife, may he
claimed out of the private pro-
perty of the husband, if the
preperty of the community
proveinsufficient.—~Inallcases,
such compensation consists in
the price brought by the sale
and not in the real or con-
ventional value of the immove-
able sold.—C. P. 232; Lebh.
Com. L. 3, c. 2, s. 1, dist, 2
Poth. Com. 586, 5K8, 610, C. O,
t. 10, n. 100, 101; 11 P, Tr.
3935 C.N. 1436, [IX. 415.)]

1308, If the cousorts havo
jointly benefited their common
child, without mentioning tho
proportion in which they cuch
inteaded to contribate, they
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are deemed to have intended to
contribute equully, whether
such benefit has been furnizhed
or promized out of the effects
of the community, or out of
the private property of one of
the consortz 3 inthe latter case,
such cousort has a right to bo
indemnilicd vut of the property
of the other, for one half of
whiat he has so furnished, re-
gard being had to the value
which the object given had at
the time of the gift.—Leb. Com.
L 3, e. 2, 5. 1, dist. §; Ren.
Com. pt. Son. 1) Poth.

Com. 610 4oa. 2, §
5, UL 0Lt NG, 15
11 . e 401, 4025 12 Toul.
i86-407 5 C. N. 1438, [ILL
417.

1‘\%09. Any henefit conferred
by the husband alone upon a
common child is chargealle to
tho community, and if the
wife aceept the community she '
hears one half, unless the lin=-
band has declared cxpressly
that he charged himself with
the whole or with more than
the half of such beneit.—iten.
Com. pt. 1, 6.6, n. 12, ¢. 13, n.
15; 2 Arg. L. 2, e. 85 DPoth,
Com. 647, GI8, 636, 657, Sue.
eohoa 2080, (L 0,610, 0. 5T ;
G Mal.212: 11 PL Fr. 4025 C.
No19. (11 417.]

§ 3. OF the dissolution of the
community and of its con-

tinuetion (n errtain coses,

I. Of the dissolution of the commu-
nity.

1310. The conmunity is

dizsolved : 1. By natural death ;

2. By eivil death; 3. By scpa-

raticn from bed and board 3
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4. By separation of property;
5. By the absence of one of the
consorts, in the cases and with-
in the restrictions get torth in
articles 109 and 110, —{. L. 59,
L. 63, Prosoc. §in hered; Poc.
Com. . W0, p. 5825 Poth. Com.
503-6, Mar. 522, C. 0. t. 10, n.

87, 88; 5 Toul. 23, 24 ; C.
1o, 1105 . N. 1441, [IL
117.] )

1311, Heparation of proper-
ty can only be obtained judiei-
ally, before the court of the do-
micile, when the interests of
the wife are imperiled and the
dizordered state of the hus-
hand’s affairs gives reason to
fear that his property will not
be suflicient to satisfy what the
wile has a right to receive or
to pet back.—All  voluntary
separations are null.—Cod. L.
29, L. 50, de jur. dot.; Nov.
97, ¢, G5 Lam. t. 32, a. S5
Poth. ¢ 2-1-7, €L 0Ot
112145 11 P. Fr.
aration de biens,
5.2, 82, n.8; C.N.1440 [ILL
417.]

1312, Separation of proper-
ty, althongh judicially ordered,
has no cleet, so long as it has
not been carricd into execu-
tion, cither hy the actual pay-
ment, established by an authen-
tie act, of what the wife has a
right to reeeive or to get haelk,
or at least by procecdings in-
stitnted for the purpose of ob-
taining such payment.—Poth.
Com. 518, 525, I’, mar. 18; C.
O. a. 198, n. 5; Lac. Sipara-
tion,n. 6,p. 6 Lam.t. 32, a.
85; 2 Pi. 19 5 Merl. Sépa-
ration de biens, 5. 2, § 3, a. 2,
n. 65 CONC 144 [T1 417.]

1313. [Every judgment
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ordering separation of pro-
perty must he inseribed, with-
out delay, by the prothonotary
of the court which rendered
the judgment, upon a list kept
for that purpose and posted in
his office ; and such inseription
and the date thereof must be
mentioned at the end of such
judgment, in the register in
which it ds recorded.— The
separation affects third parties,
from the day only when these
formalities have been complied
with.]—Special formalities are
necessary in order to obtain
judgments of separation of
property against traders, as
provided in " The Irwnlvcnr Acr
1864.—C. 0. 198; 0. 1673,

8, a. 1, 25 Pof,h Com. 517
521; 2Pi.195; C.333; 2 Mal.
2155 11 P. Fr. 415; C. N. 1445,
[II. 417; III. 383.]

1314, The judgment which
declares the separation of pro-
perty has a retroactive eifect
to the day of the institution of
the aetxou —Poth. Com. 521;
Laec, 639; 11 P, Fr. 415; C.
N. 1405, [I1.419.]

1315. The scparation can
bhe demanded only by the wife
herself ; her creditors cannot
demand it, even with her con-
sent.—Nevertheless, in the case
of insolvency of the husband,
they may exercise the rights of
their debtor, to the extent of
the amounts duc them.—Lam.
t. 32, n. 87; 3 Delv. 25; 11 P.
Fr.416; C. 'N. 1446. [II 419.]

1318. The creditors of the
hushband may adopt proceed-
ings against a separation of
property which has been pro-
nounced, or even execuled in
fraud of their rights; they may
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even intervene in the suit in
which it is demanded, in order
to contest it.—ff. t. t. q. in
fraud. cred.; 3 Delv. 26; 3
Mal. 216; 11 Y. Fr. 417; C.
N. 1447, [II. 419.]

1317. The wife who has
obtained a scparation of pro-
perty must contribute in pro-
portion to her means and to
those of her hushand, to the
expenses of the houschold as
well as to those of the educa-
tion of their common children.
She must hear these expenses
alone if nothing remain to the
husband.—Cod. L. 29, de ju.

dot; Poth. Com. n. 464, 522;
1 P. Fr. 419; Merl. Sépava-

tion de biens, 5. 2,§5, n.8; C.
N.1448. [II. 419.]

1318. The wife, when sepa-
rated either from hed and hoard
or as to property only, re-
gains the uncontrolled admini-
stration of her property. Sho
may dispose of and alienate
her moveable property. She
cannot aliemate her immove-
ables without the consent of
her hushand or, upon his re-
fusal, without being judicially
authorized.—Cod. L. 29, de
jur. dot.; Leh. Com. L. 3, e. 2,

s.1; Bour. L1, pt. 4,¢. 4, 5. 4,
a. 15, 17; Poth. Com. 464, 522 ;
C. 177, 178, 206 --; 11 P. Fr.
420; €. N. 217, 219, 1440,

[II. 419.]

1319. The hushand is not
responsible for the nmission to
invest the price of, or to replace
the immoveable alienated hy
his wife under judicial author-
ization unless he has been a
party to the contract, or unless
tho moneys are proved to have
been received by him, or to
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have acerued to his benefit.—
He is answerable fur the omis-
sion to invest or to replace, if
the sale have heen made in his
presence and with his consent.
—TLeh, Com. L, e, 2,81, dist.
2 n. ;3 Mal. 2185 11 P. Fr.
4215 3 Dely, 265 ¢ 8. L e
57, s bl (. N. 1450. [IL
419.]

1320, Community dissolved
by separation from hed and
board, or by separation of pro-
perty only, may bo re-estab-
Jished, with the consent of the
parties. In the first caxe, tho
return of the wife into tho
house of the hushand legally
effeets such pe-cstablishment
in the sceond case, it can only
be cffected by an act passed
before nctarices ag an original,
a copy of which is deposited in
the office of the prothonotary of
the court which rendered the
judgment cf separation, and is
joined to the record in the
case ; and mention of such
deposit must be made in the
register, at the end of such
judgment, as also upon the
list whercon the separation is
inseribed pursuant to article

S10.—Teb, Com. 13 1, n.
25 --; Poth. Com. SN SN
0. t. 19, a. 199, Mar. 554; C.
217 ; 3 Mal. 219: 11 P. Fr.
423; Tr. Mar. 1466; ¢. N.
1451, [IX. 419.]

1321. In the case of the
preceding article, the commu-
nity so re-established resumes
its effect, from the day of the
marriage ; things are replaced
in the same condition as if
therc had heen no separation ;
without prejudice, however, to
such acts as the wife may

‘.
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have done in the interval, in
conformity with article 1318.
—Lvery agrecment by which
the consorts re-cstablish their
community upon conditions
different from those by which
it was previously governcd, is
void.—Leh. Com. 1L 3, ¢, 11, n.
25 ; Poth. Com. 465, 526-
520 11 P. Fr. 425--5 C. N,
1451, [IL. 419.]

1322. The dissolution of
the community cffected by
separation, either from hed
and hoard or as to property
only, dues not give rise to the
rights of survivorship of the
wife, nnless the contrary has
heen expressly stipulated in
the contract of marriage.—L.
& B. let. C, n. 26, D, n. 36;
Ren. pt. 1, ¢. 9, n. 235 Poth.
Com. 519; C. 36, 208 ; (. N.
1452, [II.421.]

II. Of the continuation of the com-
munity.

1323. If at the time of the
natural or civil death of one of
the consorts there he minor
children issue of their marri-
age, and the surviving consort
fail to have an inventory made
of the common property, the
community continues in favor
of such children, if they think
proper.—C. P, 240, 241 ; L. & B.
let. C, ¢. 30 ; Poc. Comr. 1, .
391; Poth. Com. 764, 770, 786,
Lam. t. 33, a. 1; 3 Mal. 213,
214; 11 P. Fr. 407; C. N. 1442,
[II.421.]

1324. The inventory rec-
quired to prevent the continu-
ation of the community must
he authentie, it must he made
in presence of a person quali-
fied to contest, within three
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months from the dissolution,
and must be judieially closed
within three months trom its
completion.—C, P, 240, 241 ;
Poth. Com, 771 --5 2 Pr. de la
Jame 10055 Law . 83, a, 1, 2.
[II.421.]

1325. The continuation of
the community, when it is de-
manded hy the minor children,
avails also those of the same
marringe who are of age, if
they cheose to take advantage
of it.—Ren. Com. e. 2, n. 36,
475 Lac. Com. 116; Poe. Com.
a. 55 Poth, Com. S00, 813 --;
Lum. t. 33, a. 22.  [1I. 421.]

1826. The swrviving con-
sort does not succeed to his
children who diec during the
continuation of the community,
as regards property helonging
tu it; the shares of such child-
ren acerue to the others who
survive.—C. P. 243 ; 2 Lau.
2535 --3; Lam. t. 33, a. 30, 31.
[IT. 421.]

1327. The continued com-
munity is shared in halves
between the survivor and his
children.—If the surviver re-
marry, it is shared in thirds;
the bushand aud wile having
cach one third, and the child-
ren of the first mariage the
other third.—If each of the
consorts have miner child-
ren of a previous marriage,
the community continues in
fourths, and is thus subdivided
according to the number of
marriages ; the ehildren of cach
marriage forming hut one head.
—C. P. 242; Poc. Com. a. 9;
Lam. t. 33, a. 36-39; 2 Lau.
234, 55 2 Pr. de la Jan, 100,
[iI.421.]

1328. The continued com-
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munity cannct be divided, that
is, accepted for a portion of
the time thatit has lasted, and
rejected for the remainder; it
must he accepted or rejeeted

in its entirety.—2 Pr. de la
Jan. p. 115; 2 Arg. 47 ; Poe.

Com. r. 105 Law. t. 53, a. 40.
[II. 421.]

1329. All the moveable pro-
perty as well as the fruits of
the immoveables which formed
part of the first community re-
main in the continuation; but
the immoveables which formed
part of the first community
are excluded from the second,
and become the private pro-
perty of the survivor for one
half, and of the children for
the otlier half.—Leb. Com. 1.
3,¢.3,82,n.1--; 2 Arg. 53;
2 Pr. de la Jan. 106; Luec.
Cow. p. 1165 Ren. Com. e. 3,
n. 8, 10; Poth. ('um. 818 --;
Lam. t. 33, a. 32, 33. ([II.
423,

1330. All property aceru-
ing to the surviving consort
after the dissclution of the mar-
riage and which would have
fallen into the community, ifit
still existed, falls Nikewise into

the continuation.—Libh, Com.
L3, e ds.2,n10--; 2Pr. de
la Jan. 1U6; Poe. 1o 11.; Ren.

Com. 13, e b8 3, dista I, n. 75
Peoth. Com. 324 --; Lae. Com.
116, n. 9. [IX. 423.]

1331. A different rule ap-
plies to the children; what-
ever they acquire during the
continnation from other sources
thun the first community, by
whatsoever title it may bhe,
does not fall into the continua-
tion, cither as regards the pro-
perty itself or as regards its
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revenues,—Lebh, Com, e. 3, s,
3, dist. 1.n Pr. del
W6-7; Poe, P-12, p.0
Ren. Com. e, 3, 0. 21, 03
117 Poth. Cowm. 824
N RAN

1332. The liahilities of the
continted community are:

1. The moveable debts of
tho first community, inclading
tho reprises and replacoments
due to either of the consorts,
as well as the preeiput of the
survivor;

2. Tho arrears and the con-
tinuation of rents duc by the
first community ;

3. The debts contracted hy

i

the survivor for the affairg of!
the continuation, but not those !

unconnceted  with it. — Leh.
Com. 1.5, e 3.5 45 Ren. pt.
4, e. 1y Pr.ode la Jan, 107,
108 ; Poc. r. 13, p. 399,
Lac. 117; Poth. Com. 837 --.
[II.423.]

1333. The =urvivor is the

head and tho adwministrator of

the continucd community, and |

as such may dispose of all that
belongs to it, provided it be
othorwise than by gratuitous
title and without fraud.—C. P.
2255 2 Pr. de laJan. 109,111
2 Arg. 5635 Poe. r. 13, p. 399
Lae. Com. n. 12, p. 117; Doth.
Com. 850; Lam. t. 33, a. 4.
[II. 423.

1334. The survivor and the
children take their foud and
maintenanee out of the con-
tinuation of the community,
without compensation heing
due from either side, aithough
their expenses be not equal.—
Poc. 400; Ren. Com. pt- 3, c.
3,65 Bac. D. J. c. 15, n. 26.
[IT.425.]
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1335. The continuation of

. | the community is dissolved by

the natural or civil death of
tho survivar, or in consequence

“of all the children dying with-

out issuc.—It may also be dis-
solved at any time wupon the
demand of either of the parties,
althvugh some of the children
should still be nnder age.—¢.

P. o 242; 2 Arg. 52-4; Leb.
Com. ¢. 3, .3, n, 1; Ren. pt.
2, m 2 Pr. de la Jun,
112 we. 118, n. 17; Poth.

Com. 834--. [IL. 423.]

1336. If the dixsolution be
demanded by the survivor and
some of the children be still
minors, his demand must he
preceded by  an  inventory
which he muxt make accord-
ing to the form of that required
to prevent the continuation;
and for such purpose, a tutor
ad hoc is named in order to
reprexent the minors and to
stand as an adverse puarty.—32
Pr. do la Jan. 1155 Poth. Com.
854 --. [IL. 423.]

1337. If such dissolution
be demanded by the children,
they may compel the survivor,
cither in their own name if they
be all of full age, or in the
name of their tutor, for such
as are minors, to make an in-
ventory and to render them an
account.—C. P. 242 ; 2 Pr. de
la Jan. 1135 Poth. Com. 854,
855 --. [IL 425.}

§. 4. Of the weceptunce of the
community and of the re-
nunciation that way e
maade  Ahereaf, with  the
conditiony relative theretn.,

1338. After the dissolution
of the community, the wife or
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her heirs or legal representa-
tives, have a 11rrhtexthel to ac-
cept or renounce it; any agree-
ment to the contr:u'y is void.—
C. P. 257; Bour. 1. 3, pt. 4, c.
5,5.1,n. 2; C. 0. 204; Poth.
Com. Intr n. 9 Com. 243, 531,

547, 549, 550,551 3 Mal.
; 11 P Fr. -171 C. V. 1453
[IT.425.]

1339, A wife who has in-
termeddled with the property,
cannot renounce the commu-
nity.—Acts of mere admini-
stration or of a conservatory
nature do not constitute inter-
meddling.—Cod. L. 1, De rep.
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vel. abat hered., L. 2, De ju.
del.; C. P. 237; C. O. 204
PotlL Com. 538, 539, 540, C. 0.
t. 10, n. 91 ; Ren. Com. pt. 2.
e. 1, n. 9; C. N. 1454 [IL.
425.]

1340. A wife of full age
who has once assumed the
qnality of common as to pro-
perty, ean no longer renounce
it, nor be relieved from such
quality, unless therc has heen
fraud on the part of the heirs
of the hushand.—Bour. L. 3, pt.

+.oe. 5, dist. 3, n. 93; Coq. q
1135 3 Mal. 22): 11 P. Fr.
426; Poth. Com 536, 553,

C. 0. t. 10, n. 93; Merl. Re-
nonciation & Com. n. 6; C. N.
1455, [1I. 425.]

1341, [If thewife be under
age, she cannot accept the com-
munity without the assistance
of her curator, and the author-
ization of a judge, upon the
advice of a family council;
when made with these forma-
lities, the acceptance is irre-
vocable, and has the saume
cffect as if the wife hrad been
of age.—Coq. q. 115; Poth.
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Com. 532, 558, C. 0.t.10n. 93
C. 001 10601 --.  [II

425.]

1342, The wife surviving
her hushand must, within threc
months from his death, cause a
faithful and correct in\'cntory
of all the property of the com-
munity to he made in the pre-
sence of the heirs of the hus-
band, or after having duly sum-
moned thew,—[This inventory
must be made in notarial form,
asan original, and be judicially
closed in the manner required
by article 1324 in order to pre-
vent the continuation of the
community.]—C. P. 237 ; Bour.
L3, pt. 4, e. 5, dist. 2, n, 28;
Poc. Com. r. 48, p. 537; Poth.
Com. 560, 561, 563-566, 631-7,
C. 0. a. 204, =. 6, 7; 0. 1667,
t. 7, a. 5; Merl. Inventaire, §
5 55 C.N. 1456, [IX. 425.]

1343. The wife may how-
ever renounce the community,
without making an inventory,
in the following cases: when
thoe dissolution takes place dur-
ing the lifetime of the husband ;
when the heirs of the latter are
in posscssion of all the pro-
perty; when an inventory has
heen made at their instance,
or onc has heen made shortly
before the death of the hus-
band; when a general seizure
and sale of the property of the
community have becn recently
made, or when it has been es-
tablished by an official return
that none existed.—Poth. Cona.
361, 563, 564, 565, C. 0. 204,
n. 6,7. [IL 427.]

1344, Desides tho three
months allowed the wife to
make the inventory, she has,
in order (o deliberate upon her




218 MARRIAGE COVEMAN1S, ETC.

acceptance or repudiation, a ;€. 656 C. N. 1459. [II.427.]
delay of forty days, which com- 134 8. Tho widow who has
menco to run from the expira- | abstracted or concealed any ?f
tion of the thrce months, or | the effects of the commumt)_' is
from the closing of the inven- | declared to be in community,
tory, if it have been completed | notwithstanding her renuncia-
hin the three months.—O. | tion; the same rule applics to
. t. 7, a. 1, 2; Poth. Com. | her heirs.—Leb. Com. . 3, c.
L0t 10, n, 925 U2, dist, 25 Poel 85 Ren. Com,
TG, 1457, [I1.0pt
1O,

c. 25 Poth. Com, 600 ; .

427.] a. 2043 11 P, Fr. 4295 C.
1345. Within these delays | N. 1460, 1L 427.]
of three onths and forty days, 1349. It the widow dic be-

the wife must make her renun- |fore the expiration of the threo
ciution, by means of an act in months, without having made
nutarial form, or of a judicial ' or completed the inventory, her
declaration, which the court | heirs have, in order to make
orders to he reeorded.—Potl. | and complete it, n further delay
Comw. 552, 553, ¢ 0. t. 10, n. | of three months, reekoning
- N. 1457, [II.!from her death, and of forty
427.] days after the closing of the
1346. The wife whois sued | inventory, in order to delibe-
as heing in community, may | rate.—If the widow die after
nevertheless, aceording to eir- completing the inventory, her
cnmstances, obtain from the | heirs have, in order to delibe-
court an extension of the de- | rate, a fresh delay of forty
lays cstablished Ly the fore- | days from her death.— They
going articlex.—0, 1667, t. 7, a. | may morcovor in all cascs re-
4, 5 . 667 5 C. N. 1428. | nounce the community, ac-
[IT. 427.} cording to the forms cstablish-
1347. The wife who has . ed with regard to the wife, and
neither made an inventory nor | articles 1546 and 1347 aro
renounced within the delays applicable to them.—3 Delv.
above prescribed or granted, is S5 Fave Reg. dot. § 2, n, 10;
not therefor precluded from |5 Mar. 601; C. N. 1461. [IL
doing so; she is on the con-| 427,
trary, allowed to do so, so long 1350. The provisions of
as she has not intermeddled | article 1342 and of those which
or has mot acted as being in | follow it apply to the wives
community ; but she can be | of individuals who arc civilly
sucd as being in community so | dead, commencing {rom the
long as sho has not renounced, | moment at which civil death
and she is liable for the costs | took place.—C. 36, § 7, 8; 11
incurred against her up to the | P, Fr. 430; C. N. 1462. [II.
time of such renunciation.— 429.]
Poth. Com. 534, 544, 556, 537,| 1351. The creditors of the
C. 0. t. 19, n. 93; Tien. Com.  wife may impugn the renuncia-
pt- 2,¢. 1, n. 28; % Mal, 2225 tion which she or her heirs may
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have made in frand of their
claims and may accept the
community in Uicir own right.
—In such case, the renuncia-
tion is 'mnullul only in favor
of the ereditors and to the ex-
tent of the amount of their
claims. Tt is not annulled in
favor of the wifc or of her heirs
who have renounced.—ff. arg.

ex tit. : Qua in frand, uml
Poth. ('om, 553, 559,
1031; 11 P. Fr. 4
1464, [IT1. 429.]
1352. The widow, whether

she accepts or renounces, has a
right, during the delays which
aie preseribed or allowed her
inoider to make the inventory
and to deliberate, to sustain
herself and her domestices, upon
the pwwsmns then existing,
and in default of these by
means of loans obtained on
account of the community,
subject to the condition of
wmaking a modcrate use there-
of.—She owes no rent for her
oceupation, during these do-
lays, «f the house in which
sho remains after the death of
her hushand, whether such
house helengs to the commu-
nity or to the heirs of the hus-
Land, or is held under lease;
in the last ease the wife does
not contribute to the payment
of the rent during these delays
butitis taken out of the mass.
—DPoth. Com. 542, 770, 771; 3
Mal. 224, 55 1L . Ir. 4235 3
Delv. 315 5 Proud. Usufruit, n.
270y OO NLTGh. [T 429.]

1353. When the commau-
nity is dissolved by the pre-
vious death of the wile, her
heirs may renounce it within
the delays and according tv the
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forms .preseribed by law with
regard to the surviving wife,
saving that they are not oh-
lized Tor that purpose to make

an inventory.—Doth. Com. 559,
562, 5 11 PoFro 455, 45 €. N
1466, (II. 429.3

§ 5. Of the partition of the

rommuntty.

1354. After tho aceeptance
of the community by the wife
or her heirs, the assets are
divided and the liabilitics
borne in the manner herein-
after dctelmmed —Poth. 4 um
S48 5 C. 0. a. 186

a7 [II 420.]

I. ©)f the partition of the assets.

1355. The consorts or their
heirs return into the mass of
the community all that they
owe it by way of compensation
or indemnity, accurding to the
rules abuve preseribed ju the
sccond paragraph of this sce-

tlon — Potl, Com. 582, 583,
3 Mal. 225; 11 P. Fr.
C. N. 1468, [II. 429.1

1356. Each consort or his
heirs return likewise the sums
drawn from the community, or
the value of the property taken
therefrom by such consort, in
order to endow a child of
another marriage, or to cndow
persenally their common child,

Ren. Cow. pt. 2, e 3, n. 16;
Poth. Com. 641, C. 0. t. 10, .
130, 1; C.N. 1469, [IT.429.]

1357. Out of the mass of
the community each consort or
his heirs protakc :

1. Such of his private pro-
perty as did not enter into the
comunity, if it exist in kind,
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or such property as has heen
aequired in replacement of it;

2. The price of such of his
immoveables as have heen
alienated during the communi-
ty and havenot been replaced ;

2. The indemnities due him
by the community,—C. P.
CLo0,1925 L& B dets Roe, 305
Leh. Com. 13, el 2,5 65 Poth.
Com, 4, 100, 112,116, 584, 607,
S0, 701, CLO t J0 n 90, 1125
[ RN

1358. The pretakings of
the wife take preccdence of
thoso of the huxband. They
are effeeted, as regards such
property a8 no longer cxists
in kind, first upon the ready
money, next npon the moveable
property, and subsidiarily upon
the immoveables of the com-
munity; in the last case, the
choiee of the immoveables is
left to the wife and to her
heirs.—Poth. Com. 701, . O.
n. 03, 117; 3 Mal. 226; 11 P,
Fr. 4575 12 Tonl. 5135 . N.
1471, [I1. 431.]

1359. The hushand takes
his reprises only upon the pro-
perty of the community.—The
wife and her heirs, in case the
community proves insuflicient,
may excrcise theirs upon the
private property of the hus-
band.—Poth. Com, 610, C. O,
t. 10, n. 117; 11 P. Fr. 427

3 Delv. 36; €. N. 1472, {IL.-
411.]
1360. The replacements:

and compensations due by the

community tothe consorts, and -
tho compensations and indem- |
nitics due by them to the com- |
munity, bear interest, hy law, '
from the day of its dissolution. ;
—Poth. Comn. 389, 702, .0, t.
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10, n. 1345 3 Mal. 227; 11 P,
Fr. 458; C. N. 1473, [11. 431.]

1361. After tho pretakings
have Dbecn effected and the
dehts have heen paid out of the
mass, the remainder is divided
equally between the consorts
or their representatives,—Poth.
Com. 530, 577, 701, T02; 11 P.
Fr. 438; 3 Delv. 565 . N.
1474, [11. 431.]

1362. If the heirs of tho
wife be divided, so that some
have acecepted and others have
renounced the community,
those who have accepted can-
not take out of the property
falling to tho wife’s share any
more than they would have re-
ceived if all had accepted.—
The residuc remains with the
hushand, who is liahle toward
the heirs who have renounced
for such rights as the wife
might have exercised in case of
renunciation, but only to the
extent of the hereditary share
of each heir who has thus re-
nounced.—Poth. Com. 578, 579,
¢, 0. t. 10, n. 95; 11 P. Fr.
430 C. N I475. [IT. 431.]

1363. The partition of tho
community, in all that regards
its forms, the licitation of im-
moveahles when there is ocea-
sion for it, the cifects of the
partition, the warranty which

‘results from it, and the pay-

ment of differences, is suljcet
to all the rules established in
the title Of Swuccessions for the
partition among coheirs. — (.
689 -~ : 3 Delv. 36 ; C. N.
1476. [II. 431.}

1364. The consort who has
abstracted or eoneealed cffects
helonging to the community,
forfeits his share of such effects.
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Leb. Com. L. 3, ¢. 2,5, 2,
T.&B. let. Ron. 1
690, 691 ; 3 Mal.
P. Fr. 440, 441
[II.451.]
1366. After the partition
has been effected, if one of the
consorts he the personal credit-
or of the other, as when the
price of a property of the for-
mer has been applied to the
payment of a personal debt of
tho other, or for any other
cause, he may prosecute his
claim out of the share of the
community allotted to his
debtor or out of the persomal
property of such debtor, —
Poth. Com. 676, 680 11 PP. Fr.
4415 OO N. 1478, [I1. 431.]
136E. The personal claims
which the consorts may have
to enforce against cach other
hear interest only according to
the ordinary rules.—ff. Arg. ex
L.17, § 3, dc us.,, L. 127, de
verh. ob.; Merl. Gains nup-
tianx, § 5, n. 43 11 P Fr. 441,
442 (U N. 1479, [IL. 433,
1337, Gifts made by one
consort tn the other are not
taken out of the community,
but only from the share of the
donor therein, or from his
private proporty. —DPoth. Com.
(n 5 11 Po T 442; 3 Delv
C. N. 1480. [IIL 433.]
1388. The mourning of the
wife is chargeable to the heirs
of her deccased hushand.—
The cost ¢f such mourning is
to bo regulated according to
the fortune of the hushand.—
Itis due even to the wifec who
renounces the community.—
Cod. L. 22, § 9, de jur. delib.;
L. 13, do neg. gest.; Ren.
Com. pt. 2, c. 3, n. 28; Poth.

n. 31;
Poth. Com.
”7 228; 11

UN. 1

221

(fom. 275, 67%; 11 P. Fr.
3 Delv. : €. N, T481.
4]

IT. Of the liabilities of the commu-
nity and of the contribution to
the debts.

1369. The debts of tho

communily are chargeable one
half to each of the consorts or

245
[IT.

his heirs.—The expenses of
scals, inventories, sales of
moveable property, liguida-

tion, licitation ard partition,
are ineluded in sueh debts.—
. Com. 274, 275, 498, 548,
, 7335 Bour. L. 3, pt. 6, ¢

G, s 4 a. 1() Loth, €. 0. t
. o 1555 ol N 14 [II.

1370. The wife even though
she accepts the community, is
not liable for its debts, either
toward her hushand or toward
ereditors, heyond the amount
of the henefit she derives from
it; provided she has made a
good and faithful inventory
and has rendered an account
hoth of what is contained in
such inventory and of whathas
fallen to her in the partition.—
C. P. 221, 228 ; Ren. Com. pt.
2,e. 6. n Poth. Com. 727,
720, 759, % 726, 753, 735
TN, 745, Oh. 84, C.
n. 1\7 3 Mal. 230; 11 P. I‘l
445 ; € N. 1483. [II 438.]

13'71. The hushand is liable
toward the creditors for the
whole of the debts of the com-
munity which were contracted
by himeself; saving his re-
course against his wife or her
heirs, if they accept, for tho
half of such debts, or for an
amount equivalent to the bene-
fit which they have derived
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from the community.-ch.
Lum L2 Reu. ('mn. pte
2,6, n 5; I’nth Com. a0
o, L0t 10, n. 1
3 AL |1 ..uU 11 P. Fr. 4
N. 3L [II.433.]
1372. e is liable only for
half of such personal dehts of
hix wife as were chargeablo to
the community, untess the
cumine (o the wife
s dnsuliicicnt to lrlv her
by Com, LS
185 Poth. Cowm.
t ]0, n. 137,
231; 11 I
Tiso. [IL. 455,
1373. The

share

wife
sued foe the whole of the debts
which are attributable to her-

may he

scelf and have fallen into the
community ; saving her re-
course acainst the hushand or
his heirs, for half of such debts,
if she accept, and for the whole,
it she renounce.—Ren. Com.
Pt 2, e. 6, n.o 12, 135 DPoth.
Com, 731, 759, 70, €006 10,
n. 138; 11 ]" Fr. 4365 C0 N,
1486, [I1.

1374. l]n \nh who, during
the community, binds herselt
fur or together with her lhus-
band, even jointly and scver-
ally, is held to have done zo
wuly in her gquality of common
ws v properiv it she aceept

s persong 1]1\ hound for her
Im]f anly of the debt thus
contracted, and she is not at
all Tiable if she renounce.—C.
S, L. C.oe. 37,8 53; C. N,
1457, [1I.433.]

1375. The wife who has
puidk nrore than her half of a
debt of the community, cannot
get back what she has over-
paid, unless the receipt cx-
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presses that what she paid
was for her half.—DBut she
retains her recourso against
her hushand or his heirs.—f.
L. 14, L. 44, L. 65, de cond.
indeb. ; Poth. Com. 756, 758,
C.0.t. 10, a. 187, a. 45 3 Mal.
2515 11 P T 4575 3 Dely.
573 C. N. 1485, [II 435.]

137G, The consart who, by
rearon «f the enforeing of a
Lyputhee upon the immoveable
whiclh has fallen to his share,
is sucd for the whole of o debt
of the community, has his
legal recourse for one half of
such debt against the other
consort or his heirs.—Poth.
Com. 751, 750, C. 0. t. 10, n.
104, 140; 11 P. Fr. 457, 458;
Co N 1450, (T1. 435.]

1377. Notwithstanding the
foregoing provisions, cither of
tho copartitioners may, hy the
partition, be charged with the
payment of a proportion of the
debts, other than hialf, or even
with the paymoent of the whole.

—Poth. Com. 754, . 0. t. 10,
n. 1405 11 P Tr. 498, 4595 C.
N. 1490, [II. 435.]

1378. All that” has heen
declared above in respect of
the hushand or of the wife
applies to the heirs of either,
and such heirs excreiso the
same rights and aroe subject to
the same actions as tho consort
whom they represent.—t. L.
24, De verb. sig., L. 119, De
.qu v. om. hered. ; ; Poth. Com.
730, 733, 727, 741, 414 750; C.
N. 1491, [IL. 435.]

§ 6. () renunciation of the
community and of its effcts.
1379. The wife who re-
nounces, cannot claim any
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share in the property of the
community, not even in the
moveable property she herself
brought into it.—C. N. 1492.
[IT. 435.]

1380. [She may, however,
retain the wearing apparel and
linen in use for her own person,
exclusive of all other jewelry
than her wedding presents.]—
Poth. Com. 549, 568, 569, 572;
3 Mal. 232 ; 11 P. Fr. 460; 3
Delv. 39; Merl. Aceroissement;
C. N. 1492, [II.435.]

1381. The wife who re-
nounces has a right to take
back :

1. The immoveables belong-
ing io her, if they exist in
kind, or those which havo boen
acquired to replace them

2. The price of her immove-
ables which have been alien-
ated, and the replacement of
which has not been made and
aceepted as mentioned above
in article 1306 ;

3. The indemnities which
may be due to her from the
community.—C. P. 232; C. O.
192; Leb. Com. 1. 3, ¢. 2, 8. 6,
dist. 1, n. 1; Poth. Com. 99,
100, 545, 595, 602-609, C. O. t.
10, n. 94,100, 112, 116; 11 P.
Fr. 461; C. N. 1493. [IL
455.]

1382. The wife who re-
nounees is freed from all con-
tribution to the debts of the
commnunity, both as regards
her hushand and as regards
creditors, even those towards
whom she hound herself jointly
and severally with her hus-

" band. — She remains liable
however for debts which are
attributable to herself and
have fallen into the commu-
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nity, saving in such case, her
recourse against her hushand or
his heirs.—Ren. Com. pt. 2, c.
6. n.15; Poth. Com. 573-575
731, 732, C. Q. t. 10, n. 14;
0.205 - L. Coe. 37, 8.55;
3 Mal. ; 11 P Fr. 4625 C.
N. 1404, [II. 435.]

1383, She may exercise all
the rights and reprises here-
inabove cnuwmerated, as well
against the jproperty of the
community as aguain:t the
private property of her hus-
band.—1ller heirs may do the
same, except as regards the
pretaking of linen and wear-
ing apparel, and as regards
lodging and maintenance dur-
ing the detays allowed for the
inventory and [or deliberating ;
which rights are purely per-
sonal to the surviving wife,—
Poth. Com. 572, 533, 6803 11
P. Fr. 463; 3 Delv. 21,405 C.
N. 1495, [IL 457.]

SECTION II.

Of eonventional community
and of the most ordinary
conditions awhich  may
modify or cven exclude
Legud commarity.

1384. The consorts may
modify the legal community by
all kinds of agreements, not
contrary to articles 1238 and
1259.—The principal modifica-
tions are thosc which resnlt
from stipulating :

1. By way of realization,
that the moveable propeity
cither present or future, shall
not enter into the community
or shall only enter for part;

2. By way of mobilization,
that the whole or a portion of
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the immoveables present or
future shall be ineluded in it;

. Thut tho consorts shall be
50 pdl ately liable for their debts
conn acted hefore marriage ;

That in case of renuncia-
ﬁon, the wife may take hack
from the community, free and
clear from alt claims, whatever
she broughtinto it;

5. That the surviver shall
have it preeiput;
6. That the consorts shall

have uncrual s
7. That universal commu-
nity, or o community hy gene-
ral title, shall exist between
them.—DPaoth., Com. 272, 4606
12P.Fr. 5 --; 2 Rog. 15195 (
N. 1407, (IL 437

§1.

1385. By the clause
realization the parties cxelude
frem the community, cither
wholly or in part, the move-
able property which would
otherwise fall into it.—When
they stipulate that they will
reciprozally put into the com-
munity moveable property to
the extent of a certain sum or
of a determinate value, they
are, by such stipulation alonc,
presumed to have reserved the
remainder. — Poth. Com. 257,
301, 315-318, 331: 11 P. Fr.
15 --; 2 Rog. 1829; C. N.
1500. [IX. 437.)

1386. This clause renders
the consort debtor to the com-
wunity for the amount which
he promised to contribute, and
obliges him to  substantiate
sueh contribution.—Poth. Com.
257-290, 296, 302, C. 0. t. 10,
0. 40, 45; 5 Mal 238 --; 11 P,

O)f the clawne of yealization.

of | 437
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Tr. 26 --; 2 Rog.
1501, (IL. 457.]

128%7. The contribution is
sufficiently substantiated, as
regards the husband, by the
declaration made in the con-
tract of marriage that his
moveable plupcrty is of a
certain value.—Itis sufficiently
substantiated, as regards the
wife, by the discharge which
the husband gives cither to
lier or to those who made the
endowment.—I[f xuch contribu-
tion be not claimed within ten
years the wife is presumed to
have made it; saving the right
of proving the contrary.—Doth.
Com. 297, 298, 300, C. O. t. 10,
n. 45; Leb. Com. 1. 3, t. 2, 5. 1,
dist. 3, n. 42; 1 Bour. 6560; 3
Mal. .240; 11 P. Fr. 33 --;
2 Rog. 1830; C. N. 1502. [IL.

|

1388. After the dissolution,
cach consort has a right to
take back, before partition,
out of the property of tho
community, the value of the
moveable property which he
brought into it at the marriage
or which acerued to him after
it, over and above what he
bound himself to bring into
the community. —Poth Com.

1830; . N.

2o

319, 325; 3 Mal. . 240; 12
P. Fr. 56 3]&1\.4‘: ZRo
1550 €UN, 1503, [IL. 43‘) 1

1389. [In the case of the
preceding article, the moveable
property which accrues to
either consort during marriage
must be established by an
inventory or some other cqui-
valent title.—As regards the
hushand, in default of such
inventory or title, he forfeits
his right to take back the
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moveable property which has
fallen to him during the mar-
riage.—As regards the wife,
on the contrary, she or her
heirs are, in such case, admit-
ted to make proof either by
titles or by witnesses, or even
by common rumor, of the
moveahle property, thus ac-
crued to her.]—Poth. Com.
300; 3 Mal. 240; 12 P. Fr. 39,
405 2 Rog. 1832 ; C. N. 1504,
[II. 439.]

§ 2. Of the cluuse of mobiliza-

tion.

1390. The clause of mohi-
lization is that by which the
consorts, or either of them,
bring into the community the
whole or a portion of their
immoveables, whether present
or future.—Ren. Propres, c. 6,
5.1, 3, 8; Poth. Com. 303, C.
0. t. 10, n. 53, 56 ; C. N. 1505.
[II. 430.

1391, Mobilization is either
general or special.—Tt is gene-
ral when the consorts declare
their intention of being in com-
munity as te all their property,
orthat all successions falling to
them shall belong to the eomn-
muanity.—It is particalar when
they have only undertaken to
bring into the community some
determinate  immoveables.—
Poth. Com. 304, 305, C. 0. t.
10, n. 52, 53. [II. 439.]

1392. Mobilization may be
cither determinate or indeter-
minate.—It is determinate,
when the consort declares that
ho brings as moveable into the
community, a certain immove-
able, either wholly or to the
extent of a certain sum. Itis
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indeterminate when the consort
simply declares that he hrings
into the community his im-
moveables to the extent of a
certain sum.—Poth. Com. 305,
C¢o0, t0 10, n. 53, 55; Leh.
Com. L. 1, e. 5, dist. 2, n. T4 (",
N. 1506, [IT.4:39.]

1393, Theecflect of determi-
nate mobilization is to convert
theimmoveable or immoveables
affected by it into community
property, as moveables them-
selves would he.—When the
immoveahle or immoveables of
the wife are contributed as
moveable in whole, the husband
may dispose of them as of tho
other cffeets of the community
and alienate them cntirely.—
If the immoveable be contri-
huted as moveable only to the
cxtent of a ccrtain sum, the
husband cannot alienate it
without the consent of his wife;
he may however hypothecate
it without such consent, but
only to the extent of the portion
so contributed.—Lebh. Com. 1.
1, e. 5. dist. 7; Poth. Com. 307,
309, 211, C. O, t. 10, n. 53, 85;
11 P, Fr. 44, §; . N. 1307,
[IT. 439.]

1394. Indeterminate mabi-
lization does not confer upon
the community the ownership
of the immoveables affeceted by
it, its cffect is merely to oblige
the consort who lhas uuder-
taken it to includein the mass,
at the time of the dissolution,
some of his immoveables to
the extent of the sum which he
has promised.—Tho hushand,
without the consent of his
wife, cannot alienate, in whole
or in part, the immoveables
subjected to indeterminate mo-
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bilization, but he may hype-
thecate them to the extent of
«neh mohilizetion.— Poth. Com.
313, U 0.t 10, 0. 555 5 Mal.
242,35 11 P, 1. 495
155 2 Rog. Isii -5 U N.
1o0%. {I1.441.]

1395. The consort who has
contributed an immaoveable ag
moveable, huas a right, when
the partition takes plice, to
retain it, on account of his
share, at the price it is then
worth, and his heirs have the
same right.—Poth, Com. 310,
7125 12°P. Fr. 525 5 Mal. 2435
5 Proud. Usuf. n. 2664; ¢ N.
1509, [II.441.]

§3 Of the clause of separation
of debts.

1396. The clause by which
the consorts tipulate that they
will separately puy their per-
sonal debts, obliges them to
account to cach vther respect-
ively, at the time of ihe dissu-
lution of the comwmunity, for
such debts as are established
to have been pavl by the com-
munity in dischurge of the
consort who wuas linble for
them.—This obligation is the
sume, whether an inventory
has becn made or not; but if
the moveable property hrought
in by the consorts have not
been determined by an inven-
tory or an authentic statement
anterior to the marriage, the
creditors of either eonsort with-
out regard to any distinctions
that may be claimed, havea
right to be paid out of such
property, as well as out of all
the other property of the com-
mupity.—The creditors have
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the same right with regard to
such moveable property as may
have fallen to the consorts dur-
ing the community, if likewise
it have not been determined by
an inventory or authentie
statement.—C. P. 2225
2125 Leb, Come 12, e 3
Ren. Com. pt.1,e 11
Com. 351, 853, 561,
371, 615, C. O, a. 212; 5 Mal.
244 12 P, Fr. 83 --5 3 Delv.
46 . N.1510. [IL. 441.}

1397. When cither of the
consorts brings into the com-
munity a certain sum or a
determinate  objeet, such a
contribution implies a tacit
agreement that it is not eneum-
hered with debts anterior to
the marriage, and he must ac-
count to the other for all such
incumbrances a8 lessen its
value.—Poth. Com. 352, C. O.
t. 10, n. 3 ; 3 Mal. 246 ; 12D,
Fr. 61; 3 Delv. 45; . N.
1511, (IL. 441.]

1398, The clause of sepa-
ration of debts does not pre-
ventinterest and u rs which
huve accrued since the mar-
ringe from being chargeable
to the community.—Leb. Com.
1. 2, ¢ 3,5 4, n. 1¢; Potlh.
Com. 560, 375; 3 Mal. 246,
2475 12 P. Fr. 62; C.N. 1512,
[II. 441.]

1399. When the communi-
ty is sucd for the debts of one
of the consorts, who is declared
by the contract to he free and
clear from all debts anterior
to the marriage, the other con-
sort has a right to an indem-
nity, to he taken from the share
in the community which be-
longs to the indebted consort,
or from his private property ;
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and in case of insufficiency,
such indemnity may be prose-
euted, by way of warranty,
against the parties who made
the dcclaration that such con-
sort was free and clear.—This
right of warranty may cven be
exercised by the husband dur-
ing the community, if the debt
have originated with the wife ;
saving, in such case, the right
of the warrantor to he reim-
bursed by the wife or her heirs,
after the dissolution of the
community.—Leb. Com. 1. 2, c.
3,s. 3, n. 41, 42 ; Ren. Com.
pt. 1, ¢. 2, n. 36; Poth. Com.
365-378, C. 0. t. 10, n. 84-6;

Lae. Com. pt. 2,s. 7; 3 Mal.
247; 12 P. Fr. 64-72; C. N.
1513, [II. 441.]

§ 4. Of the right given to the
wife of taking back free
and clear what she brought
into the community.

14.00. The wife may stipu-
late, that in case of renuncia-
tion of the community, she
shall take back the whole or &
part of what she brought into
it either hefore or since the
marriage ; butsuch stipulation
cannot extend beyond things
formally specificd, nor to other
persons than those who are
designated. — Thus, the right
of taking back the moveable
properly brought in by the
wife at the time of the marri-
age, does not extend to similar
property acerued to her during
the marriage.—Thus, the right
given to the wife does not ex-
tend to the children; and that
given to the wife and to the
children, does not extend to her
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ascendant or collateral heirs.—
In all cases, the wife can only
take back her contributions
after deduectivn has becn made
of such of her private debts as
have been paid out of the com-
munity. — Poth. Oh. 63, Com.
379-391, 393-395, 399, 401, 2,
407-411, €. 0.1 10, n. 68, 70,
71,755 3 Mal. 2505 12 P. Fr.

[

75 --; Merl. Renonciation i la

com. n. 14; C. N. 1514, [IL.
443.]
§ 5. € conventionul preciput.

1401. The clause by which
the surviving consortis author-
ized to pretake, before any
partition, a certain sum or a
certain quantity of moveable
effects in kind, dves not take
effect in favor of the surviving
wife who does not accept the
community ; unless by the con-
tract of marriage such right is
reserved to her, even when she
renounces.—Exceptingthecuso
of such reservation, preciput
can only he taken from the
mass to he divided, and not
from the privats property of
the predeceased  consort. —
Poth. Com. 413, 440-442, 447,
448, 568, (. 0. t. 10, 0. 77, 79;
3 Mal. 251-2; 12 P. Fr. ;5 3
Delv. 48, 493 2 Rog. 1839; D.
356, n, (a); C. N. 1515, [IL
443.]

1402. Preciput is not re-
garded as a bencfit subject to
the formalities of gifts, but as
a marringe covenant.—Del. 25
June, 1 ;00 1731, a. 213
Poth. Com. 442; 12 P. Fr.105;
2 Rog. 1840 ; (. N. 15616. [IL.
443.]

14.03. Natural death opers




228

the right to preciput hy the
sole operation of law.—Tt does
not open hy civil death, unless
this cffect result from the terms
of the econtract of wariage;
and if there be no stipulation
copernineg it it renuins sus-
pendedd in the hands of the re-
preseufatives of the person
civilly dead.—Loth, Com. 41

Co00t 00, ne TS CUNe§ 8,
3 Mat, 12 P e 106 --
3 Delv. 48 0 N LokT. [

410

1404, When the commu-
nity iz dizvolved during the
lifetime of the consorts in con-
sequence  of separation from
hel and board or of separation
of property ouly, such
tion does not, unless the con-
trary he stipulated, open the

right to preciput in favor of

either of the consorts. The
vight remains suspended until
tho death of the consort who
dies first.—In the interval, the
sum or the thing which consti-
tutes the preciput remains pro-
visionally with the husband,
from whose suc:ession the wife
nay elaim it, if she have sur-
vived him.—DPoth. Coin. 145,
519: 12 P Fr. 108 --5 5 Dely,
Lo Préciput conven-
1, n. 1; 2 Rog. 1S4
CUNL SIS0 [TL )

1405, The ereditors of the
community have always a right
to eausc the elvets comprised
in the preciput to he sold ;
saving the recourse of the con-
sort, eonfurmably to article
1401.—3 Mal. 252,%; 12 P, Fr.
115 3 Delv. 49; C. N. 1519,
[IT. 445.]
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§6. Of the cluuncs by which
wnequal shares in the com-
wenity arve assiyned to the

consorts,

1406, Tho consorts may
depart trom the equal division
ertablishied by law, cither by
giving to the surviving consort
or his heirs, only a share in the
community less than half, or by
giving him only a fixed sum i
liew of all rights in the commu-
ity, vr by stipulating that the
entire community, in certain
shall helong to the sur-
consort, or to one of the
consorts solely. — Poth. Com.
419, 450, 460, ¢. O. t. 10, n.
80; 3 Mal. 253; 12 P, Fr. 114,
113; & Delv. 40; 2 Rog. 1843
C. N. 1520, [IL.445.]

1407. When it is stipu-

lated that the consort or his
\ heirs shall have only a certain
i share in the community, as a
third, a fourth, the consart
whose share is so reduced or
his heirs bear the debts of the
community only in proportion
"to the share they take in the
assets, — The  agreement is
void if it oblige snch cansort
or his heirs, to bear a greater
share, or if it excmpt them
from bearing a rhare of the
debts equal to that which they
take in the assets. — Poth.
Com. 449; 3 Mal. 254; 12 P,
Fr. 118 --; 3 Dulv. 50; C. N.
1521, [IL 445.]

14:08. When it is stipu-
lated that one of the consorts
or his hcirs shall be entitled
only to» a certain sum in lieu
of all rights of community, the
clause is a definitive agree-
ment which obliges the other
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consort or his heirs to pay the
sum agreed upon, whether the
commumty be good or bad, or
sufficicnt or not to pay such
sum.—ff. arg. ex L. 10, de reg.
]u. L. & B.let. M, e. 4 Durw
. Br.oa. 22, gl 4; Puth Com.
450+ 152, C. 0. t. 10, n. 80;
Merl. Communnut» § 4, n. 7

Bour. Com. 513; 3 Mal. 254;
2 Rog. 1845 (. N. 1522,
[TI.445.3

1409, If the clause estab-
lishes thisdefinitive agreement
with regard to the heirs only
of one of the cunsorts, such
eonsort, if he survive, has a
right to the legal partltmn by
halves, — I’uth Com. 453
Mal. 254; 3 Delv. 50; 12 P,
Fr.119--; 2 Nog. 1844; C.N. |
1525, [TL.445.)

1410. The Lushand or his
heirs who, in virtue of the
clause mentioned in article
1406, retain the whole of the
community, are obliged to pay
all its debts. The creditors
in such case have no action
against the wife or against her
Leirs.—If it be the wife survi-
ving who, in consideration of
a stipulated sum, has the right
of retaining the whole of the
community against the heirs
of the hushand, she has the
option of either paying such
sum and remaining liable for
all the debts, or of renouncing
the community and abandon-
ing to the heirs of the husband
both the property and the debts.
—DPoth. Com. ). 57, 58, 60, 1,\
0. t. 10, n. 82; % Delv. 50;

Mal. 255; 12 P. Fr. 119- ]’
2Rog. 1544 ¢ N. 1524, [I[ J
5.7 |
1411. When

the econsorts

' —5 Toul. 817 ;
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stipulate that the whole of the
community shall helong to the
surviveor, or to one of them
only, the heirs of the other
have aright to take back what
had been brought into the
community by the person they
represent.—Such a stipulation
is but 2 simple marriage cove-
nant, and is not sub|oct to the
ralex and formalities applicable

tuglf —3 Mal. ! 12 P. I'r.
2 Rog. 1843-1817; C.
\r 1525. [II 445.]
§ 7. Of community by general
title.
1412, The consorts may

establish by their contraet of
marriage a general community
of their property hoth move-
able and immovealle, present
and future, or of all their
present property only, or of
their future property only.—tf.
L. 3, L. 7, pro socio.; 3 Mal.
2566; 12 P. Ir. 132-1: 9 2 Rog.
1848 ; C. N.1326. [II 447.]

Provisions common to the arti-
cles of this section.

14:13. The ahove articles
do not conline o their preciso
provisions the stipulations of
which conventional community
is susceptible.—The consorts
may make any other covenants,
as mentioned in artieles 1257
and 1534L.—12 P. Fr. 140, 141;
Me1] Noces (Secondes), § 7, a.
2 n.4; CONLU1527. [10L447.]

1474, Conventional com-
munity remains subject to the
rules of legal community in all
cases where they have not
been implicitly or explicitly
doparted from by the contract.
12 P. Fr. 141 ;
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3 Delv. 4, 405 (. N. 1528..
[II. 447.]

§ 8. Of corenants eweluding '

community.

1415. When the consorts
stipulate that there shall be no
community, or that they shall
be separate as to property the
cifevts of such stipulations are
as follows. — Poth, Com. 461,
464, . O.t. 10, 1. 83 5 Mal.
2585 12 . Fra 142, 55 3 Delv.

1; C.N. 1520, [II.447.]

1. Of the clause simply excluding
community.

1416. The clause which
declures  that the consorts
marry without community does
not give the wife the right to
administer her property, nor to
receive the fruita thereof ; these
are deemea to be contributed
by her to her hushand to enable
him tu bear the charges of

marriage.—Ren. Com. pt. 1, .
4, n. 6 ; Poth. Com. 461, 462,
C. 0. t. 10, n. 83, P. Mar. 87;

3 Mul. 208, 209 12 P. Fr.
144 --5 3 Delv. 325 2 Rog.
15495 €. N. 1530, [IL. 444]

14.17. The husband retains
the administration of the move-
ahle and immoveable property
of his wife, and as a conse-
quence the right to receive all
the moveable property she
brings with her, or which
acerues to her during the mar-
riage ; saving the restitution
he is hound to make after its
dissolution, or after a separa-
tion of property judicially pro-
nounced.—Poth. Com. 463, P.
Mar.97; 12 P.Fr. 147; 3 Delv.
52; (. N. 1531, [TI. 447.)

1418. If, amongst the
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moveable property brought by
the wife or which accrues to
her during marriage, there he
things which cannot be used
without being consumed, an
appreciatory statement must
be joined to the contract of
marriage, or an inventory
must be made of them at the
time when they so accrue to
her, and the hushand is bound
to give back their value ac-
cording to the valuation. — ff.
L. 42, de ju. dot.; 12 Toul.
553 -5 % Mal. 2595 12 P, Fr.
i47; 3 Delv. 525 2 l{ny 1850 ;
€N 1532, (11 447.]
1419, The hushand, with
regard to such property, has
all the rights and is subject to
all the obligations of a usu-
fructuary.—ff. L. 13, L. 15
16, de imp. in res dot., L 2\ <
1, de don. int. \u

Toul. 553 -- ZROg 18.)1 C.
N. 1533, [II 449.]

1420. The clanse which
declares that the consorts mar-
ry without community, does
not prevent its being agreed
that the wife, for her support
and personal wants, shall re-
ccive her revenues in whole or
in part, upon her own acquit-
tances.—Bour. Com. pt. 1,¢. 2,
s. 1, dist. 1, n. 2 Poth. Com.
n.466; 3 Mul. 260 12 P. Fr.
149 --; (. N. 1534, [II 449.]

14.21. The immoveables of
the wife which are excluded
from the community in the
cases of the preceding articles
are not inalienable. — Never-
theless they cannot be alien-
ated without the consent of the
husband, or, upon his refusal
without judicial authorization,
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—3 Mal. 260; 12 P. I'r. 150,1. |
& Delv. 52; 2 Rog. 1821,
N. 15635, [II. 449; IIL. 5s0.)

II. Of the clause of separation of
pmpeny.

1422. When the consorts
have stipulated Ly their con-
tract of marriage that they
shall be separate as to proper-
tv, the wife retains the cntire
adwinistration of her property
moveable and immoveahl
the free enjoyment of her reve-
nunes.—Leh. Com. L. 5, ¢. 2, s,
1, dist. 2, n. 30; Bour. L. 1, pit.
4, ¢. 4,8. 4, a. 15, 16; Duth.
Com.464, 465, P. Mar. 15, 98; 3
Mal 260, 15 12 P. Fr. 15‘1, 3;

3 Delv. 5352 Rog. 1862; C.N.
15 36, [II. 440]

1423. Each of the consorts
contributes to the expenses of
marriage according to the
covenants contained in their
contract, and if therc be none,
and the parties eannot come to
an understanding upon the
subject, the court determines
the contributory portion of cach
consort according to their re-
spective means and circum-
stances.—Paoth. Com. 464; 12
. Fr. 158, 9; 3 Delv. 5u, C.
N. 153 [IT.449.]

1424, The wife cannet in
any ease, nur by virtuc of any
stipulation, alienate her im-
moveables without the special
cousent of her hushand, or, on
his refusal, without being judi-
cially authorized.—Every gen- |
crul authorization to alicnale!
immoveables, which is given
to the wile either by the con-
tract «f mn.nuge or subsc-
quently, is void. LPo2us 1

Soet. eont. 4, 6. 53 Imp cent.
16

a
3

TS, ETC. 1
1,0.675 Leh. Com. 1.2, ¢, 1, 5.
4, u. 8: Poth. Com. 464, 1’AM:u'.

.‘lb Mal. 262-4; 12D, T,
155; N. 1538, [II. 149, ]

14:2 . When the wife who
is \(lrfll’ltul as to property has
left the enjoyment of her pro-
perty to her hushand, the lat-
ter upon the demand which bis
wife may make, or upon the
dissolution of the marriaze, is
hound to give up only the
fruits which are then existing,
and is not accountable fur
those which, up to such time,
have been eonsumed.—Cod. Ta

11, de pact. conv. ; 3 Mal. 201;
12 P. Fr, 155--; 2 Rog. 1833;

C.N. 1539, [IT. 449.3

CIHAPTER THIRD.
OF DOWER

SECTION L
Coneral provisions.

423, There are two kinds
ot dower, that of the wife and
that of the children. — Theso
dowers are cither legal or cus-
tumary, or prefixed or conven-

tional.—2 Lau. . P.201--5 2
Arg. 126; Poth. Douaire, 1, 2.
[IT. 431.}

1457, Legal or customary
dower ig that which the law,
independently of any agree-
ment, and as resulting from
the mere act of marriage, es-
tahlishes upon the property of
the hushand, in favor of the
wife as usufructnary, and of
the children as owners. —C. P.

33 2 Arg. 12905 Poth.
Donaire, 2. 2015 17 P. l‘ 163,
166, [II. 4;1.]

1428, Prefixed or conven-
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tional dower is that which the
parties have agreed upon, by
the contract of marriage.—C.
P. 255; 2 Lau. 272--; 2 Pr.
de la Jun. 134; Poth, Douaire,
2. [IL 451.]

14:29. Conventicnal dower
excludes customary ; itis how-
ever lawful to stipulate that
the wife and the children shall
have the right to take cither tho
one or the other, at their op-
tim,—C. P. 261; 2 Lau. 285;

2 Pr. dela Jan. 1265 2 Arg.
125, 142; Poth. Douaire, 135,

[I1.451.)

1430. The option made by
the wife. after the opening of
the dower, binds the children,
who must remain satistied with
whichever dower she hax
chosen. — If she dic without
having made the choice, the
right of making it pa to
the children. — ', P 1; 2
Lau. 286; 2 Avg. 142: Poth.
Douaire, 521, [II. 451.]

1431. If there he nu con-
tract of marriage, or if in that
which has been made the par-
tiex have not explained their
intentionx on the subject, cus-
tomary dower accrues by the
sole operation of law.—But it
is lawtul tostipulate that there
shall be no dower, and such a
stipulation hinds the children
as well as the mother.—C. P,
2475 2 Pr. de la Jan. 127
Ren. Douaire, e. 4, n. 12; Poth.
Douaire,n. 2, 5, 151, [IL. 151.]

14:32. Dower whether con-
ventiunal or enstomary is not
regarded as a benefit subject
to the formalities of gifts, hut
as a simple marriage covenant.
—Poth. Douaire 292--; 12 p,
Fr. 163. [II.451.]
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1433. The right to conven-
tional dower acerues from the
date of the contract of marri-
age, and tho right to custo-
mary dower from the date of
the celebration, or from the
date of the contract if there be
one in which it is stipulated.—
Loi. Douaire, r. 2; 2 Lau.
256; Ren. Douaire; Pue. 2
Poth. Donaire, 147; 12 P,
1G4 {IL 451.]

1434, Castomiry  dower
consists in tho usufruct for the
wife, and the ownership for the
children, of one half of the
immoveables which beclong to
the hushand at the time of the
marriize, and of one halt of
those which acerue tohin dur-
ing marriage from his futher
or mother or other ascendants.
—C. P. 248; 2 Pr. de la Jun.
122-35 2 Lau. 255 --; 2 Arg.
405 Poth. Douaire, 12, {IL.
451.]

14:35. Immoveables which
tho hushand has contributed as
moveable under a clause of
mobilization, in order to bring
them into the community, ave
not  subject to customary
dower ;—Neither are immove-
ables by fiction, composed of
moveable objects which the
huchand has reserved to him-
self by the clause of realiza-
tion in order to exclude them
from the community.—2 Pr. de
la Jan. 127; Poc. r. 18, p. 223;
Ren. Douaire. ¢. 3, n. 9, 106;
Lac. Duonaire, 5. 2, n. 7, 22;
Leb. Sue. 1. 2, ¢. 5, dist. 1, n.
215 5 L. €. R.3825. [II. 451.]

14:385. The customary dower
resulting from a second marri-
age, when there are children
born of the first, consists in a

.
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half of the immoveables, not
affected by the previous dower,
which belong to the hushand at
the time of the second marri-
age, or which acerue to him
during such marriage from his
father or mother or other as-
cendunts. — The rule is the
same for all subsequent mar-
riages which the hushand may
contract, when there are child-
ren of the previous marri :
—(L P 263, 2545 2 Arg. 1
Ren. Douaire, ¢. 11, n.
Path. Donaire, 4.5, [IL. 4

14.37. Conventional dower,

when the 2 N0 acreeiment to
the contrary, also cor in
the usufruct for the wile, and

the ownership for the children,
of the portion of the moveahble
or immoveable property which
constitutes it aecording to the
eomtractof marriage. —The par-
ties may, however, modify this
dower at will; they may stipu-
late, for example, that it shall

belong to the wife infull ownes- |

ship, to the exclusion of the
children, and without rcturn,
or that the dower of the Iatier
shall be different from that of
their mother.—2 Pr. dela Tau.

134; 2 Arg . 128 Ren.
Douwire, ¢. 4, n. 1 12 D,

n

Fr. 165, 166. [IL. 153, ]
1438, Dower, whether cus-
tomary or convenfional, iz a
right of survivorship which
opens by the natural death of
the hushand.—It may however
bo opened and beomeexigible
by the civil death of the hus-
band, or by separation [rom
bed and board, ov separation
of property only, if such cffeet
result from tho terms of tho
contract of marriage.—It may
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likewise be demanded in the
case of the absence of the hus-
band, under the cireumstances
and conditions expre d i
articles 109 and 110.—(C. P.
163; 2 Pr.de ta Jan. 124; L.
& B. let. D, e. 555 AMnth. Arr.
63: 1 Desp.pt. 1, t. 12, 5. 55
2 Dret. 10 4,

Tronai .

Lae. Drnaire, a. 9.
mm. t. 34, a0 4; 12
.36, Tlos. [II.

465.}
14:39. I the wife be alive
at the time of the opening of

the dower. she enters im-
mediately upon the enjorment
of her =nfruct; the children
cannot tuke puszeiasion of tho
property until after her death.
—If the wife die first, the
children cenjoy the dower as
owners from the moment of its
apening.—Where the wife dies
first. it al the death of the hus-
hand no ehililven vr grandehild-
ren izsne of the marriage Lo
living, the doweris extinguish-
ed and the property remainsi

’

Il
t

-]
14490, Conventronal dower
is taken trom the private pro-
rty of the hushini.—C.

the sucression of the hish
CooP.o263, 2657 3 Tam. 272,
2 -1 Lo Donaire, v 8, o
C2195 Loi. Donadre, 165 2 Arg,
[ 150, 112, ; Lam.
Douaire, a. 12 P. Fr.
174, [IT.4

[1a Jan. 1355 2 Arg. (405 Lam.
Douaire, a. 35, {II. 453.}
1441, The wife and the
children are seized of their re-
spective rights in the dower
from the time it opens, with-
out the neeessity of a judicial
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demand ; such a demand is
however necessary against sub-
seqllent purchasers, in order to
give rise, as reg wrds them, (o
the fruits of tln, immoveables
and the intevest of the eapital
sums, which they have
quired in good  faith, and
which aresubjeet to or clurged
with dower.—C. P, 251,

ac-

256 2 Lau. 280
e 2205 2 Arg. ;
])nuan‘e,r 10; Poth. Douaire,

Lam. Douaire, 2. 9.

144:2 Customary «dower,
and conventional dower when
it consists of immoveahles, is a
real right, and is governed by
the law of the place where the
immoveables subject to it are
sitnated.—C. 1. 249; 2 Pr. de
la Jan. 128, 129; 2 Lau. 200;

2 Arg. 130, [IT. 453]
1443. Necither the aliena-
tion by ﬂm husbhand of im-

moveables suljject toor charged
with dower, nor the charges or
hypothecs which he may have
imposed upon them, either with
or without the consent of his
wife, affect in any manner the
rights of the latter or of the
children, unless she has ex-
pressly renouneed in confor-
mity with the following article.
—Such alienation and charges
are cqually without effect, as
regards both the wife and the
children, even when made in
the name and with the consent
of the wife, although she be
authorized hy her husband;
subject to the same cxception.
C. P24, 2505 2 Law, 2605 2
Lrodela Jun. 130; 2 Arg 145
Poc. 225 ; Lam. Douaire, a. 5;
C. 1301, [II. 435.]
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1444. The wife who is of
age may however renounce her
naht of dower, whether cus-
tom‘uy or conventional, upon
such immoveables as her hus-
band sells, alienates or hy-
pothecates.—This renunciation
uny be made either in the act
by which the hushand sells,

9, | alienates or hypothecates the

imwmoveable, or by a sceparate
and subsequent act.—t 8. L

5.

Coe 87,852,810, 3 20V,
c. 11, 5. 8. [IL.455
14.4.5. Such renunciation

has the effect of discharging
the immoveable affccted by
dower from any eclaim which
the wite may have upon it
under that title, and ncither
she nor her heirs can exercise
against any other property of
the husband any recourse to be
indemnified or compensited
for the right thus abandoned;
notwithstanding the provisions
of this titie or any other pro-
visions of this code respeeting
the replacements, indeinnities
or compensations which con-
surts or other partics owe to
each other in cases of partition.
—C. 8. L. C.oe. 37,5002, § 25
C. 1503, [1L 455.]

1446. As to the dower of
the children, it can be exercised
only upon immoveables subject
to the dower of their mother
which have not been alienated
or hypothecated by their fuuther
during the continuance of the
marriage with her renunciation
made in the manner prescribed
in article 1444.—Children who
have attained the age of majo-
rity may,after the death of their
mother, renounce their dower
in all cases in which the latter
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could have done so herself, and
in the same mamner and with
the same eficet.—(. 8. L. C. e.
37.s. 63, [II. 455.]

14:47. Sules under execu-
tion, judgments in confirmation
of title, and adjudications in
forced licitations, when they
take place hefore the opening of
the eustomary dower, whetlier
xuch dower results from the
Iaw alone, or has been stipu-
lated, do nof attect immove-
nblessubjeet Lo dower.~—Never-
theless if the sale under excen-
tion take place at the suit of
a creditor whose elaim is an-
terior and preferable to the
dower, ov it such ereditor be

eollocated upon any of the said :

proceedings, the ulienation or
the conlirmation is valid and
the immoveable is dizcharged.
The ecreditors whose claims
rank subsequently, who in such
case receive the surplus of the
price, are hound to bring it
back if the dower acernes

cannot receive the mones;
ont giving security if the dower
ho apparent upon the procced-
ings. —When, as in tho first
case mentioned in this article,
the dower is not extinguished
Ly the sale or the judgement of
confirmation, the party to whom
the property has been adjudi-
cated or who has obtained
tho judgment may likewise,
when he has
ohlige the creditors who have
reeeived tho price to hring it

back, and if the dower appear

upon the proceedings, the ered

tors are not collocuted unless

they give sceurity to bring baclk

whatever portion of the dower

tbey may receive., Ifthe eredi-
106%

i Douaire, a. 20-23.

been evieted,
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tors refuse to give sccurity the
person to whom the property
is adjudicated keeps or takes
back the amount subject to
dower, upon giving security
himself that he will repay.—
Customary dower when apen
does not fall under the rules of
this article.—¢. 8. L. C. c. 37,
3 LS Q25 Vel 1, s,
4; 10 L. ¢'. R. 301, Sims
vs. Evans; Loi. Dounaire, a. 7,

T2 Arg 146, 147 L. & B.
fet. D, n. 20; LRen. e. 10, n.
1--; Bae. D. J. e. 15, n. 72,

Luae. Deervet, 133, 1545 Lam.
[IL. 455.]
14:48. If the dower which
is not yet open he the conven-
tional dower, whether it con-
sists in an immoveable or in an
bhypothecary elaim, it is sub-
juet to the effeet of the registry
laws. and is extinguished hy
the sale under execution and
the othier procecdings mention-
ed in the preceding articles as
in ordinary cases ; saving to
the parties interested their
rizhts and recourse and the
securitics towhich they may be
entitled.—Conventional dower
when open is suhject to the or-
dinary rules,—U 3 1, (el 37,
8.1 --; 23V, e, 11, 8. 2-4; 6
L. . R. 100, Forbes vs, Le-
gault; & Nev. 478, ex parte
b, & fort. [IT. 457.]
144:9. The purchaser of an
immoveable which is snhject
to or hypothecated for dower,
cannot preseribe against either
the wife or the children solong
as suceh dower is not open.—
Prescription runs against chil-
dren of full age, during the
life-time of their wmother, from
the period when the dower




236

opens,—Pen. Douaire, ¢. 13;
2 Arg. 148, 149; Lac. Douaire,
241; Puth. Douaire, n. 86,5 C.
P.117; Lam. Douaire, a. 16.
[II. 457.]

SECTION I
Darticular prorvisions as o
the dower of the wife.
1450. Tho conventional
dower of the wife is notincom-
patible with a gift of usufruct
made to her by tho husband ;
she enjoys under such gifts
the property ecomprised in
thew, and takes hor dower
from the remainder, without
diminntion or contusion.—u',
P.257; 1 Lau, bu2; 2 Td. 281
Loy. Douaire, 15; Poc. 221;
Lic. on. 2. 261 C. P.; 2 Arg.
140; DPoth, Douaire, 264 --;
Law. Douaire, a. 35, [11.457.]
1451. It the dower of the
wife consist in money or rents,
the wife, in order to ohtain
payment of it from the heirs
and representatives of her hus-
band, has all the rights and
actions which belong to the
other creditors of the sucees-
sion. — Poth. Douaire, 194;
Lam. Douaire, a. 15. [1L.457.]
1452, 1f tho dower consist
in the enjoyment of a certain
portion of the property of the
hushand, a partition must he

effected between the wife and !

the beirs of tho husband, by
which she reccives the portion
which she has a right to enjoy.
—The widow and the heirs
have reciprocally an action to
obtain this puartition, in the
case of refusal on the part of
cither.—Loi. Douaire, r. 21;
Poe. r. 20, p- 224; Poth. Dou-
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aire, 174 --; 12 P. Fr. 169.
[II.457.]

1453, The dowager, like
other usafiunetuaries, has a
right to the natural and indus-
trial fruits attached by branch
or root to the immoveable sub-
jeet to dower when such dower
opens, without being obliged
to refund the expenses incurred
by the hushand in order to
produce them.—The same rule
applics to theze who enter into
the cnjoyment of the owner-
ship of surh immoveable, after
the cxtinetion of the nsufruct.
—Poth. Douaire, 201, 272, 273;
Lam. Douaire, a. 14; C. 450.
[II. 457.]

1454. The dowager, as
long as she remainsa widow,
enjoys the dower, whether cus-
tomary or conventional, upon
giving the sceurity of her oath
to restore it; but, if she re-
marry, she is bound to give
the same sceurity as any other
usufruetuary.—C. P, 2645 2
Arg. 132; Poth. Douaire, 221;
Lam. Douuire, a. 6. [I1.457.]

1455, If the wife who has
remarricdl  cannot give the
neecssary security, her wusu-
fruct bocomes subject to the
provisions of articles 463, 466
and 467.—Poth. Douaire, 227;
Lam. a. 36-38. [IL. 45v.]

1455, The dowageris bound
to muintain the leases made by
her husband subject to her
dower, provided there has been
no fraud nor excessive anticipa-
tion—Poc. r. 25, p. 227: Ren.
Douaire, . 145 Coy. q. 156;
Poth. Douaire, 22Y; Lawm. 45;
C. 457, [1I.459.]

1457. Leases made hy her
during tho term of her enjoy-
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ment expire with her usu-
fruet; nevertheless, the farmer
or lessee has a right, and may
be obliged, to continue in oc-
enpation during the remainder
of the year which had begun
when the usafruct expired,
subject to the payment of the
rent to the owner.—Lien. Dou-
aire, ¢. 145 Poe. 227 Coq. .
156; Poth. Douaire, , 2T
Lom. a. 45 ; €. 457, [II. 459.]
1458. The dowager, like
any other usufructuary, is
Liable for all the ordinary or
cxtraordinary charges which
affect the immoveablo subject
to dower, or which may be im-
posed upon it during the term
of her enjoyment, us set forth
in the title OF [:ufruet, of
Use and  Tditetion. — Ren.
Douaire, ¢. 8, n. 8: Loi. 1. 18;
2 Pr. do la Jan. 156 Poc. 1.
26, p. 227 ; Lac. Douaire, 244 5
Poth. Donaire, 230 --; Lam.
Douaire, a. 42, [IIL. 459.}
1459. She is liable only
for the lesser repairs; for the
greater repuirs, the owner re-
mains liahle, unless they have
been necessitated by the fautt
or negligenee of tho dowager.
—C. . 262; Poe. r. 28, p. 225,
Loi. Douaire, v. 15; 2 Pr. de
la Jan. 136, 1..8; Lac. Douaire,
n. 45; Poth. Dou. 237; L.
a.bhy Cod68, 4690 [II.459.]
14350. Tho dowager, like
every otherusafructuary, takes
the things which are subject to
tho dower in tho condition in
which they aro at tho iime of
the opening.—Thoe samo rule
applies to the dowable child-
ren, as regards the property
itself, in cascs whove tho usu-
fract of the wife does not take

place.—If they do not take the
property until after the ex-
piration of the usufruct, or if
atthattime there he no dowable
children, the succession of thoe
wife is answerable, in the first
case to such children, and in
the secoml case to the heirs of
the husband, according to the
rules which relate fo the enjoy-
ment and the obligations of tho
usufructuary under particular
title.—ff. L. 65, de usuf. I.. 12,
de u. et usuf. Pr.dela Jan.
138; 2 Arg. 202; Lac. Douaire,
s. 5, p. 459, 2445 (tuy. Usu-
fruit Merl, Dow.§ 2, n. 2:
C.455-476. [11.459.]

14451, If nevertheless, dur-
ing the marriage, considerable
additions have heen made to
the thing, the wife cannot enjoy
them without paying the excess
of value, if her dower consist
in ownerszhip, or the interest of
such excexs, ifit be in usufruct.
—=Sho may however demand tho
removal of such additions if it
can bo cffected with advantago
and without deteriorating the
thing.—If they cannot he re-
moved, the wife may, for the
purpose of paying the excess
of the value, obtain a Heita-
tion. — Idowable children who
talke the property without their
moether having had tho usu-
fruct of it, fall under the same
rules with regard to such ad-
ditions.—If during the marri-
age, tho thing subjectto dower
huve suffered deterioration, to
tho benefit of the hushand or of
the community, the wife and
tho children who claim dower
are entitled to compensation.
—Lch. Sue. 383; Ren. Dou-
aire, 30-1; 3 Gr.C.906; Dupl.
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Douaire, 249; Lem.
S07 5 Poth. 233-9; 7 N. D.
}; Lam. Douaire, a. 11-13;
117 582. [IL. 459.]
9.4:62, The dower of the
wite terminated like any
other usufruct by the causes
cnumerited in artiele 479.—2
Pr. de 1o Jan. 1105 Poth. Dou-
aire, 247-249,253-2 355. [IT.461.]
1463, The wife may be de-
prived of her dower by reason
of adnltery crof desertion.—In
cillier ease, an  action must
have bceu instituted by the
bushand, and a subsequent
yeconeillation must not have
tuken place ; the heirs, in snch
case, can only continue the
action commenced, if it have
not been abandond 2 Pr. de
Jao Jun. 1415 Poe. v 29-31;
Loi. Dounaire, r. 39; Cog. q.
117 ; Poth. Donaire, 256 --;
Lam. Don. a. 47-49; (0. 187,
211; 1 Rev. 450, [IL. 461.]
14€4. The wile may also
be declured to have forfeited
her dower by reason of the
abuse she has made of her en-
juyment, wnder the circum-
stunces and wmodilications set
irnthm article dnt. —Ren. Dou-
c. 12, n. 21, 225 Poe.r.
228 ; Poth. Douaire,
. C. 450, [XI.461.]
14. 5. If the wife he de-
cluredt o have forfeited her
usnfrucet for any of the causes
whove mentioned, or if, after
the opening of the dower, she
reuounce it simply and ah-
solutely, the dowable children
tads the property from the
time of the renunciation, or of
the forfeiture, if it take place
after the opening.—Lam. Dou-
aire, a. 65. [II.461.]

1
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Douaire, "
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SECTION IIT.

Porticelar provisions as
the dower of children,
146G, The children entitled
to dower are those who aro
horn of the marriage for which
it was constituted.—Children
of the congorts who ere horn
hefore the marriange, but are
legitimated by it, are deemed
to be children of the marriago;
are those who were con-
ceived at the timo of their
father’s death and are born
afterwards; and so are also
the grandchildren whosoe father
heing a child of the marriage,
died hefore the opening of tho
dower. — Those children only
can claim dower who were ca-
pable of succeeding to their
father at the time of his death.
—Poth. Douaire, 344 --, 392;
Lam. Dou. a. 56, 63; 12 P. Fr.
sl [TX.461.]

1467, Achild who assumes
the quality of heir to hisfather,
even under henefit of invento-
ry, can have no share in the
dower.—C. P. 250, 251, 2543
2 Lau. 266 --; Poth. Douaire,
350.351; 2 Arg. 1435 2 Pr. de
la Jan, 143. [II. 461.]

1468. In order to he cn-
titled to dower, the child is
bound to return into the sue-
cession of his father all such
henefits as he has received
from him, in marriage or other-
wise, or to take less in the
dower.—C. P, 252; 2 Lau.
2615 2 Pr.de la Jan. 144 ; 2
Arg. 145, 146; Poth. Douaire,
352 --; Lam. Douaire, a. 2.
[IL.461.]

1439, The dowered child-
reu are not bound to pay tho

to

s0
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debts which have been con-
tracted by their father since
the marriage ; as to those which
were contracted previously,
they are only liable hypothe-
carily for them, with a re-
course against the other pro-
perty of their futher.—

2505 2 Lan. 262; 2 Arg. 255;
Lam. Douaire, a. 62. [II.
463.

1470. When a conven-

tional dower consists in a sum
of money to be paid once for
all, it is to all intents decmed
moveable.—C. T, 259; 2 Lau.

259

1471, After the opening of
the dower and the termination
" of the usufruct of the wife, the
" property composing such dower
135 divided winenest the child-
ren and graudehilidren entitled
to it, in the same manner as if
it had fallen to them by sucees-
siom.—'The shares of those who
" renounee remain in the sueces-
sion, aml do mot increuso the
shares of the other clililren
who take dower.—C. P. 250,
12 Pr. de la Jan. 14 .
141, 143, 1445 Poth.
305; Lam. a. 675 12

. [IL 462

FIVTIL.

SALLE.

254, [II.463.]
TITLIL
OoF
CHAPTER FIRST.
GENERAL PROVISIONS.

1472, {Sale is a contract
by which one party gives a
thing to the other for a price
in money which the latter ob-
liges himself to pay for it.—It
is perfected by the consent
alone of the partics, although
the thing sold be not then
delivered ; subjeet mneverthe-
less to the provisions contain-
ed in article 1027 and to the
special rules concerning the
transfer of registered vessels.]
—Dom. 1. 1, t. 1, n 1,2
Tr. Vente, n. 4, 57 --; 6 Mare,

142 -5 €. 1022, 1025-1027;
C. N. 1082, 1383, [1L.39;
IIT, 382}

1473. The contract of sale

is subject to the general rules
relating to contracts and to the
cffeets and extinetion of ohli-
cationg declaved in the title Of
Obligations, unless it is other-
wige specially providedin this
code.—0 N Tond 1L 89.]

1474, \Whea thines move-
able aro sold hy sweight, nam-
ber or measnre, and notin the
lump, the sale is not perfect
vatil they huve been weighed,
counted or measured; bt the
buyer may demand the delivery
of them or damages aceording
to cirenmstances—if, L. 8,
per. et com. rei venrll.; L. 53,
§ 5, De contr. cmpt.; Poth.
Vente, n. 308 6 Muare, 1495
Tr. Vente, n, Si, 87: 14 Fen.
4, 21, 83, 135, 182, k85 C. N,
1585, [IL. 9]

&
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1475, The sale of a thing
upon trial is presumed to be
made under a suspensive con-
dition, when the intention of
the purties to the contriry is
net appavent.—ff. L. 3.1
§ 5, De contr, empt., 1 I, §
32, Dewdied.: Dol L1, L 2,
s. 4. no 8; Poth. Vente, n.
264-6; 6 Mare, 156; Tr. Vente,
n. 106, 107; ¢. N. 1588, [11.39.]

'

1475, A simple promise of |

sale i3 notequivalent to a sale,
but the creditor may demand
that the debtor shall exrcute
a decd of sale in his tavor nc-
cording to the terms of the
promise, and, in defanlt of so
doing, that the judgiment ghall
be equivalent tosuch deed and
have all itg legal effects; or he
may recover dmnages aecord-
ing to the rules contained in
the title OF OWligations.— Poth.
Vente, 4795 Bard. Arr. 2 Mar.,
16275 J. Ao Arr. 28 May 1658
Perrault vs. Areand, 4 1. C. R.
44 CUNLTas0. [T S0
1477, If a Jiromize of sale
¢ accompanied hy the giving
of ewrnest, cach of the contract-
ing parties may recede from it
he who has given the carnest,
by forfeiting it, and he who re-
ceived it, by returning double
the ameunt. — Poth, Vente,
S00 .- L. 2438; . (L V.
Tiz: ¢ONC1590. [11.39.]
1478. A promise of sale
with tradition ‘and actual pos-
sesion i3 equivalent to sale.—
Kerr & Livingston, 1 L. ¢. IL.
275 5 Gosselin & (1. T. K., 9 L.
C.R.315: Patton & (i sselin,
20rd May, 18565 C. N. 1550,
(1141
1479. The «
title o

xpense of the
and other necessories
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to a sale is horne by the buyer,
unless it is otherwixe stipu-
lated.—C. L. 2441 ; . .V,
1123; C. N. 1593, [II. 41.}

1480. The articles of this
title, in so far as they affect the
rights of third persons, are sub-
jeet to the special moditications
aud ‘restrietions contained in
’the title ()f Registration of
Leal Rights. [IL. 41.]

14:81. Tavern-keepers, or
others, sclling to persons other
than  truvellers, intoxicating
liquors to be drunk on the
| spot, have no aetion for the
{recovery of the price of sueh
lignors.—C. P, 128 ; Guy. Ca-
1 baretier, 575 C. 0.267; N. D.
Cabarct, n. 16, Aubergiste, n.
4. [II. 41.]

CITAPTER SECOND.
OF THE CAPACITY TO BUY OR SELL.

14.82. The capacity to buy
sell is governed by the
general rules, relating to the
capacity to contraet, contained
in chapter first, of the title ()
Oblieations —C N 1594, [T1L
C41.
! 1483. Huzband and wife
cannot enter into a contract of
sale with each other.—Poth.
Don. M. n. 78; Dum. on 156
cC.Pon 55 12 Toul. 62; 6 Mare.
(1855 C.C. V. 1125; C. P. 282;
CZPLOT;CON. 1505, (1L 41.]
1484. The following per-
i sons cannot bhecome buyers,
cither hy themselves or hy
parties interpoxed, that is to
Isay :—Tutcrs or eurators, of
the property of those over whom
| they are appointed, except in
sales by judicial authority ;—
Agents, of the property which

[nr
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they arc charged with the
sale of ;—Administrators  or
trustees, of the property in
their charge, whether of public
hodies or of private persons;—
Public officers, of national pro-
perty, the sule of which is
made through theiv ministry.
—The incapacity deelared in
this article caunot he setnp by
the buyer; it exists only in
favor of the owner and others

having ;. interest in the thing ;

sold.—f. L. 34, § 7, L. 46, De
contr. cipt.: Cod. T 5, De
contr. empt. ; Lam. arr. to4 a.
96, t. 22, a Ord. 1524, a.

0. 1629, a. 94
2, s, 8, intr. § &
n. 1, 2; Poth. Vente, 13: 6
Mare. 190-193 : T Tr. Vente,
n. 187 —-; C. L. 2421, 24225 ¢
C. V. 1126, 1127 ; €. N. 1506,
[II.41.]

1485. Judses. advocates,
attornevs, elerks, sheriffs, bail-
iffs and other ofiicers connect-
cd with courts of justice, can-
not hecome buyers of litigious
rights which fall under the
jurisdiction of the court in
which they exereixe their fune-
tions.—C. N, 1 [IL. 41.]

Dom. L. 1, t.

CIIAPTER TIHIRD.
OF THINGS WHICH MAY BE SOLD.
14:86. Lvery thing may be
sold which is not excluded
from heing an object of com-
merce by its natare or destina-
tion ar by speeial provision of

law. — (', 1059-1061 5 Poth.
Vente, 10, 113 €. N, 1obs.
[TL.41.]

| L. 2427

1487. [The sale of a thing .

which does not helong to the
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exceptions declared in the three
next following articles.  The
buyer may recover damages of
the seller, if he were ignorant
that the thinz did not helone
to the lutter. ]—Poth. Vente, 7
1 Tr. Venteon, 250,
G Mare. 208 ; Cad, 196, 7; C.
CoCOVLU 11505 CONL
1599, [TIIL. 43.]

1488. [The sale is valid if
it Lie a commereial matter, or
if the seller afterwards hecome

owner of the thing.] —Tr.
Vente, n. 236; 6 Mare. 205 :
Cad. Loe. [IT.4%

1489, It : thing lost or

stolen he bought in goord faith
in a fair or muarket, or at n
public sale, or from a trader
dealing in similar articles, the
owner cannot reclaim it, with-

out reimbursing to the purcha-
ser the price he has paild for
06 ;

arr. t. 21, a.
n. -5, 4N,
Merl. ©

it.—TLam.
Path. ¢hep.
Vente, n. 42
T.n, 2 0 Co VL TiR2
priss 0N 22800 (T1L 48
1490. If the thing lost or
stolen be sold mmter the an-
thaority of law, it canuct be re-
claimed.—C. R T Coe  i6 3 4

L.474. [IL. 4]

CIAPTER FOURTH.

OBLIGATIONS OF THE
SELLER.
SECTION T.
General provisions.
1491, Tho principal obli-
gations of the seller ave : 1. The
delivery, and, 2. The warranty
of the thing sold.—Poth. Veute,

OF THE

seller is null, subject to the |41, 42; C. N. 1605 [II.43.]



SECTION 11
Of delivery.

14.92. Delivery is the trans-
fer of a thing =uld into the
power and possession of the
huyer.—Dom. 1. 1, t. 2, & 2,n.
5, C.N. 1604, [IL45.]

1493. [Tho obligation of
tho seller to deliver is satisfied
when he puts the buyer in
actiual possession of the thing,
or consents (o such possession
heing tuken by him, and all
hindrances thereto are remov-
ed.]J—f. L. 9, § 6, e acq. rer.;
L. 215 L. 25,8 1, De acy. poss. ;
L. 47, De contr. cuwpt.; L. L,
De per. rei veud. Cod. Ja 1,
L. 23, De don.; Poth. Vente,
sl3-515: Dom. L 1,t. 2, 8.2,

n. 7: G Mure. 221-2; 5 Dol
643; 1 Tr. Vente,n, 675 <,
L. 2453; €. C. V.16, C.
N. 1605, [IL. 45.]

14:94. The delivery of in-
corporeal things is made by
the delivery of the titles, or by
the use which the buyer makes
of such things with the consent
of the seller.—Dom. 1. c. ; Poth.
Vente, no 3165 C. L. 25475 .
N. 16075 €, 1570, [IX. 45.]

14.95. The expenses of the
delivery are at the charge of
the seller, and those of remov-
ing the thing are at the charge
of the buyver, unless it is other-
wise etipulated.—Paoth. Vente,
n. 42--7 . L. 24095 €. N,
1hos,. {11, 45.

1496. The scller is not oh-
Tiged to deliver the thing if the
buyer do not pay the price, un-
less a term has been granted
for the puyment of it.—f. L.
13, § 8, De act. empti.; Dom.
L 1,t 2 « 3, n. 8; Poth.

1

1
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Vente, 50, 673, 853 €. L. 2463 ;
¢ etz (145

1497, Neither is the seller
obtizeil to deliver the thing,
wlhen a delay for payment has
heen granted, if the buyer
sinee the sale have hecome in-
solvent, =o that the seller is in
imminent dunger of losing the
price, unless the buyer gives
security for the payment at
the cxpiration of the term.—
Poth. Vente, 67, Dom. 1.1, t. 1,
8.2, n.22; C. L. 2464; C. N.
1613, {IL. 45.]

1498. Tho thing must be
delivered in the state in which
it was at thoe timoe of the sale,
gubject to the rules relating to
deterioration contained in the
title €}/ (4fiyationa.—F¥rom the
time of sale all tho profits of
the thing helong to the buyer.
— Author, under a. 1150 ; Poth.
Vente, n. 47, B. R. n. 48; .
L. 2465; . €. V.1145; C. N.
1614, [IIL. 45.]

1499, The obligation tode-
liver the thing comprises its
accessorics and all that has
heen designed for its perpetual
use.—fF. L. 17. § 7, Dec act.
cmyp.; Poth. Vente, 47, Intr.
47, 48; €. 1024; €. L. 2460;
C.N.1615. [II. 45.]

1500. The selleris obliged
to deliver the full gnantity sold
as itis specified in the contract,
subject tomodifications herein-
after specificd.—ff. L. 51, De
contr, empt. L. 7, § 1, De per.
et com. rei vend.; Poth. Vente,
250-2 ; C. N.1616. [II. 45.]

1501. [If an immoveable
be sold with a® statement, in
whatever terms expressed, of
its superficial contents, either
at a certain rate by measure-
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ment, or at a single price for
the whole, the scller is obliged
to deliver the whole gquantity
specified in the contract ; if
such delivery be not possible,
the buyer may obtain a dimi-
nution of the price according
to the value of the quantity not
delivered. — If the superficial
contents excecd the quantity
specitied, the huyer must pay
fur such exeess of quantity, or
he may at his option give it
back to the seller.]—Dom. 1. 1,
% 2.8, 11, n. 15 5 Poth. Vente,
250-5; Yoét, ad pand. De contr.
empt. n. 7; Merl. Vente, § 1, n.
10; 6 Mare. 2355 1 Tr. Vente. n.
336, n. 2, n. 338 --; 1 Bour. 4
2 len. 548, 1. 4, ¢. 6, . 8i, 0.
1,2; 1 Desp. 46, n. 15; Lap.
fet. G.n. 6; 13 P. TFr. 81; 5
Boi. 635, n. 2: (. N.1617, 1618,
1619. [II. 47.}

1502. [In cither of the
cases stated in the last pre-
ceding article, if the deficiency
or excess of quantity be so
great, in comparison with the
quantity specified, that it may
be presumed the buyer would
not have bought if he had
known it, he may abandon the
salc and recover from the scller
tho price, if paid, and the ex-
penses of the contract, without
prejudice in any case to his
claim for damages.]—16 Dur.
n. 223'; 3 Delv.
n. 286; 4 Zach. 280, n. 20,30 ¢
6 Marc. 236; Title (3f (Jhdicqu-
tions, ¢. 6; C. N. 141s, 1619,
1620; Tr. Vente, m. 350, 531
{II. 47.]

1503. [The rules contained
in the last two preceding ar-
ticles do not apply, when it
clearly appears from the de-

17
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seviption of the immoveable
and the terms «f the cuntruct
that the sale is of a certain
determinate thing, without re-
gard to its quantity by mea-
surement, whether such quan-
tity is mentioned or not.] [II.
47,

1504. The action for supple-
ment of price on the part of the
seller, or for diminution of price,
or for vacating ihe contract, on
the part of the buyer, is sub-
ject to the grneral rules of pre-
seripdion.—C. N, 1622, [II.

7

1506. If two immovcable
propertics be sold by the same
contract, at a single price for
the whole, with a declaration of
the contents of each, andinone
the quantity be less than stated
and in the other greater, tho
deficieney of the one iz com-
pensated by the excess of the
other so far as it goes, and the
action of the buyer or seller is
modified aceordingty. — ff. L,
42, De contr. cmpt.; Poth.
Vente, 256 ; C. N, 1625, (1L
49.]

SECTION IIT.

OF warranty.
GENLRAL PROVISIONS,

1506. The warranty to
which the seller is obliged in
favor of the buyer is cither
legal or conventional. It has
two ohjects :

1. Eviction of the whole ar
any part of the thing;

2. The latent defects of the
thing.—ff. L. 3, De act. empt.,
L. 21, L. 38, De wd. ed.; Poth.

[ Vente, 81, $2, 151,202; ¢. L.
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2450, 2451; . N. 1625.
40.] .

1507. Legal warranty is
implied by law in the con-
tract of sale without stipula-
tion. Nevertheless the parties
may, by special agrcoment, add
to tho obligations of legul war-
ranty, or diminish its effect, or
excludo it altogether. — ff. L.
21, De wd. ed.; Poth. Vente,
n. 202, 210, 229, 230; Dom. L.
1, t. 2,8 10, 0.6, 7; C. N.
1627, (I, 49.1

[IL

§ 1. Of warranty against evic-
tion,

1508. The seller is obliged
by law to warrant the buyer
against eviction of the whole
or any part of the thing sold,
by reason of the act of the
former, or of any right exist-
ing at the time of the sale, and
against incumbrances not de-
clared and not apparent at the
time of the sale.—ff. L. 1, De
evie. L. 11, § 8, 11, De uct.
empti ; Cod. L. 6, De evic.;
Poth. Vente, n. 86, 200; Dom.
L e¢.n.2, 3, 5; Guy. Garantie,
726; 6 Marc. 252,5. 2; C. N.
1626, [I1.49.]

1509. Althoughitbe stipu-
lated that the seller is not ob-
liged to uny warranty, he is
nevertheless obliged to a var-
ranty against his personal acts.
Any agrecment to the contrary
is null.—Poth. Vente, 183, 4;
Dom. L. ¢. n. 8; . N. 1628,
{II.49.]

1510. Inlike manner, when
there is a stipulation exclud-
ing warranty, the seller in case
of eviction is obliged to return
the price of the thing sold,
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unless the buyer knew at the
time of the sale the danger of
eviction or had bought at his
own risk.—ff. L. 11, § 18, De
act. empt. ; Poth. Vente, 185, 6;
C. N. 1629, [II.49.]

1511. Whether the war-
ranty be legal or conventional,
the buyer, in casc of eviction,
has a right to claim from the
seller :

1. Restitution of the price;

2. Restitution of the fruits
in case he is obliged to pay
them to the party who evicts
him ;

3. The expenses incurred, as
well in his action of warranty
against the seller as in the
original action ;

4. Damages, interest and all
expenses of the contract ;
—~Subject nevertheless to the
provision contained in the
article next following.—ff. L.
60, L. 70, Do evict.; Poth.
Vente, 118,123,128, 130; Dom.
1L ¢ n. 12, 13; . N. 1630.
{IT. 49.]

1512. If in the case of war-
ranty the causes of eviction
were known to the buyer at
the time of the sale, and there
be no special agreement, the
buyer has a right to recover
only the price of the thing
sold.—Poth. Vente, n. 157-190;
2 Delv. 154, [II. 49.]

16513. The seller is obliged
to make restitution of the whole
priceof the thing sold, although,
at the ®#me of eviction, it be
found to be diminished in
value, or deteriorated, either
by the neglect of the buyer, or
by a fortuitous event ; unless
the huyer has derived a’profit
from the deterioration caused
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by him, in which casc the
seller may deduet from the
price a sum cqual to such
profit.—ff. L. 42, De act. empt.;
Dum. De co q. int. n. 68, 69 ;
Poth. Vente, 69, 118; 1 Tr.
Vente, n. 48%; «. N. 1631,
1632; Dom. L ec.n. 14; Poth.
n. 69, [II. 51.]

1514. If the thing sold be
fouyd, at the time of eviction,
to have increased in value,
either by or without the act of
the buyer, the seller is obliged
to pay him such inereased
value over the price at which
the sale was made.—ff. L. 66,
§ 3, De evic.; Cod. L. 9, L. 16,
1.. 45, De evic.; Dom. 1. ¢. n.
13,16 ; Poth, Vente, 71, 132
C.N. 1633, [II. 51.

1515. The seller is obliged
to indemnify the buyer, or to
cause himto he indemnified, for
all repairs and useful expendi-
tures made by him upon the
property sold, according to
their value.—Poth, Vente, 134;
Tr. Vente, 510; C. N. 1634;
Dom. 1. e.n. 17,18, [II. 51.]

1516. If the scller have
sold the property of anather,
in bad faith, he is obliged to
reimburse the buyer for all
expenditures laid out by him
upon it.—ff. L. 45, § 1, i. f,, De
act. empt. ; Dom. 1. ¢, n. 19;
Poth. Vente, 137 ; %, N. 1635 ;
C. 417, [IX.51.])

1517. If the buyer suffer
eviction of a part only of the
thing, or of two or more things
sold as a whole, which part is
neverthelessof such importance
in relation to the whole that he
would not have hought without
it, he may vacate the sale.—ff.
L. 1, De evic.; Poth. Vente,
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1445 €. L. 2487
[II. 51.]

1518. If in the case of
eviction of a part of the thiny,
or things sold as a whole, iho
sale be not vacated, the buyer
has a right to claim from the
seller the value of such part,
to be estimated proportionally
upon the whole price, and also
damages to be estimated ac-
cording to the increased value
of the thing at the time of evic-
tion.—ff. L. 13, De evie.; Dum.
De eo «. int. n. 67-69; Poth.
Vente, 142, 143 ; 1 Tr. Vente,
n. 517; 16 Dur. n. 00 5 Delv.
14, mo; C. N 1637, [IIL 51.]

1519. [If the property sold
be charged with a servitude
not apparent and not declared,
of such importance that it may
he presumed the buyer would
not have hought, if ho had been
informed of it, he may vacate
the sale or claim indemnity,
at his option, and in either case
may bring his action so soon
as he i3 informed of the exist-
ence of the servitude, ]—f{f. L. 1,
§ 2, De ad. ed.; Poth. Yente,

. N. 1606,

2500 CUNL 163 [IT.51.}
1520. Warranty against
eviction  ceases in euse  the

buyer fails to call in the seller
within the delay wrescribed in
the Code of Civil Procedure, if
the latter prove that there ex-
isted sufficient ground of de-
fence to the action of eviction.
—Dom. 1. 1, t. 2, s. 10, n. 21
Poth. Vente, n. 108,9; C.N.
1640. ([II. 53]

1521. The huyer may en-
forco the obligatinn of warran-
ty when, without the interven-
tion of a judgment, ho aban-
dons the thing sold or admits
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the incumhbranco upon it, if ho
preve that such abandonment

or admission is mado by reason ,

of a right which existed at tho
time of sale.—Doth. Venle, 94,
95. [II 33.]

§ 2. O warranty against latent
dejects,

1522. The seller is obliged
by law to warrant tho buyer
against such latent defects in
tho thing sold, uml its accesso-
ries, ax render it unfit for the
use fur which it was intended,
or so diminizh its uscfulness
that the buyer would not have
bought it, or would not have
given so large a price, if ho
had known them.—ff. L. 1, § 1,
De xd. ed.; Dom. 1. 1, t. 2, 8.
11, n. 1, 3; Poth. Vente, n.
202, 203, 232; Merl. Garantic,
§8,n.2; C.N.1041. (II.53.]

1523. The scller is not
bound for defeets which are
apparent and whizh the buyer
might have known of himself,
—f. L. 48, § 4, De =d. cd.;
Dom. L. ¢. & n. 10, 11; Poth.
Vente, 207-9; C.N. 1642. [II.
53.]

1524, The seller is bound
for latent defects even when
they were not known to him,
unless it is stipulated that he
shall not be obliged to any
warranty.—ff. L. 1, § 2, De wd.
ed. ; Dom. L ¢. n. 5 ; Poth.
Vente, n. 210 ; C. N. 1643.
[II. 53.]

1525, When several prin-
cipal things are sold together
a3 a whole, so that the buyer
would not have bought ono of
them without the other, the
latent defect in one entitles
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him to vacate the sule for the
whole.—ff. L. 34, § 1, L. 35, L.
De ad. cd.; Poth, Vente,
227,8; Dom.l e.n. 16; C. L.
2518, [I1.53.]

152¢G. The buyer has the
opticn of returning the thing
and recovering the price of it,
or of keeping tho thing and re-
covering a part of the price ac-
cording to an cstimation of its
value.—fF. L. 21, L. 23,§7.1.
e.; Dom. 1. ¢. n. 2; Poth.
Vente, 202, 217, 232; C. N.
1644, [IL. 53.]

1527, If the seller knew
tho defect of the thing, he is
obligzed not only to restore the
price of it, but to pay all dam-
ages suffered by the buyer.—
Ilc is obliged inlike mannerin
all cases in which he is legal-
ly presumed to know the de-
feets.—fl. L.13, De act. cmpti;
Domw. 1. e. n. 7; Poth. Vente,
212-3, Ob. 163 ; C. N. 1645.
[II. 53.]

1528. If the seller did not
know the defects, or is not le-
gally presumed to bave known
them, he is obliged only to re-
storo the price and to rcimburse
to the buyer the expenscs
caused by the sale.—ff. L. 1,
§ 1, D¢ act. empti; Dom. 1. e.
n. 6; Poth. L c.; C. N. 1646.
[1I. 53.]

1529, Ifthe thing perish by
reason of any latent defect
which it had at the time of the
sale, tho loss falls upon the sel-
ler, who is obliged to restore
the price of it to the buyer, and
otherwise to indemnify him, as
provided in the two last pre-
ceding articles.—If it perish
by the fault of the buyer or by
a fortnitous event, the value
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of the thing in the condition in
which it was, at the time of the
loss, must he deducted from
his claim against the seller.—
fl. L. 31,§11; L. 47, § 1, De
@d. ed.; Poth. Vente, 220-1;
Dom. 1 ¢. n. 9; 3 Delv. 152, n.
935 16 Dur. n. 326; 1 Duv. n.
414; 4 Zach. 304, n. 11; 6
Mare. 285; 2 Tr. Vente, n. 568,
p- 30; C. N. 1647. [IL 53.]

1530, The redhibitory ac-
tion, resulting from the obliga-
tion of warranty against latent
defects, must be brought with
reasonable diligence, accord-
ing to the nature of the defect
and the usage of the place
where the sale is made.—Poth.
Vente, 2315 Dom. 1. ¢. n. 18;
(. N.1648. [II. 55.]

1531, In sales made under
process of execution there is no
obligation of warranty against
latent defects.—ff. L. 1, § 3,
De wd. ed.; Dom. L. ¢. n.17;
C.N. 1649. [II. 55.]

CHAPTER FIFTH.

OF THE OBLIGATIONS OF THE
BUYER.

1532. The principal obli-
gation of tho buyer is to pay
the price of the thing sold.—
bom. 1. 1, t. 2,8 3, n.1; Poth.
Vente, 278 ; . N. 1650, [II.
55.]

1533. If the time and place
of payment be not fixed by
agrcement, the buyer must
pay at the time and place of
the delivery of the thing.—ff.
L. 41, § 1, De verb. ob.; L. 14,
Do reg. jur.; Dom. L c.n. 2;
Poth. Vente, 270; C. N. 1651.
[II. 55
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4. The buyer is obliged ]
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to pay interest on the price in
the cases following :

1. Incase of a special agree-
ment, from the time fixed hy
such agrcement;

2. In easc the thing sold be
of a nature to produce fruits or
other revenues, from the time
of entering into possession of
it. Butif a term be stipulated
for the payment of the price,
the interest is due only from
the expiration of such term;

3. In case the thing be not
of a nature to produce fruits or
revenues, from the time of the
buyer being put in defaunlt.—
ff. L. 13, § 20, 21, De act. empt ;
Poth. Vente, 283-6; Dom. 1. ¢,
n. 6; C. 1067, 1070, 1077, (.
N.1652. [I1.55.]

1535. It the huyer be dis-
turbed in his possession orhave
just cause to fear that he will
bo disturbed by any action, hy-
potheeary or in revendication,
he may delay the payment of
the price until the scller causes
such disturbance to ccase or
gives sccurity, unless there is
a stipulation to the contrary.—
C. 80 L. Coel 36,8 51 €O
V. 11855 C. L. 250355 €. N.
1655, [II. 55.]

1536, [The scller of an
immoveable  cannot  demand
the dissolution of the sale by
reason of the failure of the
buyer to pay the price, unless
there is a special stipulation
to that effect.]—ff. 1. 15, 1. 3, do
lege com. ; Cod. L. 8, de contr.
empt. et vend. L. 1, L. &, de
pact. in empt. et vend.; Poth.
Vente, n. 458; 1 Desp. 48, n.
19; 2 Tr. Vente, n. 621, p. 96;
Dom. Loe. m. S, 5012, n 1
Poth. Vente, n. 475, § 4; . L

H
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2539 ; ¢. N. 1654; C. 1065.
[TI. 57.] .

1537. [The stipulation and
right of dissolution of the sale
of an immoveahle, by reason of
non-payment of the price, are
subject to the rules relating to
tho right of redemption con-
tained in articles 1547, 1548,
1549, 1550, 1551, 1552.—The
right can in no case be exer-
cised after the expiration of
ten years fron the time of
sale. — Loy, Déguerpissement,
1. 6, ¢. 3, n. 905 2 Tr. Vente,
n. 651; 2 Tr. Hypothéques, n.
406, 1. 160, [II. 57.]

1538. [The judgment of
dixsolution by reason of non-
payment of the price is pro-
nounced at once, without any
delay being granted by it for

the payment of the price ;|

nevertheless the buyer may
pay the price with interest
and costs of suit at any time
before the rendering of the
judgment.] — Poth. Vente, n.
459, al, 3, n. 461, al. 2. [II.
57.]

1539. The seller cannot
have possession of the thing
sold, upon the dissolution of
the sale by reason of non-pay-
ment of the price, until he has
repaid to the buyer such part
of tho price as he has received,
with the costs of all necessary
repairs, and of such improve-
ments as have increased the
value of the thing, to the
amount of suerh inecreased
value. If these improve-
ments be of a nature to be
removed, he has the option of
permitting the buyer to remove
them.—Poth. Vente, n. 469,
470, [II. 57.]
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1540. The buyer is ob-
liged to restoro the thing with
the fruits and profits received
by him, or such portion thereof
as corresponds with the part of
the price remaining unpaid.—
He is also answerable to the
scller for the deteriorations of
the property which have been
caused by his fault.—Poth.
Vente, 465, 466, 468. [II. 57.]

1541. The seller is held to
have abandoned his right to
recover the price when he has
brought an ‘action for the dis-
solution of the sale by reason
of the non-payment of it.—ff.
L. 4, § 2, De leg. com. ; Poth.
Vente, n. 461; 1 Desp. 73.
[II. 57.]

1542, [A demand of the
price by action or other legal
proceeding does not deprive
the seller of his right to obtain
the dissolution of the sale by
reason of non-payment.} -1 Tr.
P. & H.n. 224 bis; 1 Duv. n.
444 --; Merl, Q., Option, § 1, n.
10; Id. Rep. Résolution; 16
Dur.n. 239; . L. 7,e. t.; 1
Desp. 73, n. 3, 4; Poth. Vente,
n. 462, [II. 57.]

1543. In the sale of move-
able things the right of disso-
lution by reason of non-pay-
ment of the price can only be
exercised while the thing sold
remains in the possession of
the buyer; without prejudice
to the seller’s right of re-
vendication as provided in the
title Of Privileges and Hy-
pothecs.—C. P. 170; 1 Bour.
145, 8. 1,2; Tr. Vente, 531,
Ad. to a.1654; Tr.P. & H. n.
395; C. C. V.1187; C. N. 1654.
[II. 59.]

1544, Inthe sale of move-
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able things the huyer is ob-
lized to take them away at the
time and place at which they
are deliverable. [If the prico
have not been paid the disso-
lution of the salo takes place,
in favor of the seller, of right
and without the intervention
of a suit, after the expiration
of the deluy agreed upon for
taking them away, or if there
he no such agreement, after
the huyer has been put in de-
fault in the manner provided
in the title Of Obligations ]
without prejudice to thescller’s
cluim  for
Vente, 200, 1; 2 Tr. Vente,
677--3 1 Duv, 474; 4 Zach.
305, = 1, 2, p. 306, 2. 3,4; C.
N. 1657; 6 Marc, 296 ; 16 Dur.
&7; C. 1067-1069, 1152. [II.
59.]

CITAPTER SIXTH.

OF THE DISSOLUTION AND OF THE
ANNULLING OF THE CONTRACT
OF SALE.

1545. Bosides the causes
of dissolution and of nullity
already declared in this title,
and those which are common to
contracts, the contract of sale
may be dissolved by the exer-
cise of the rizzht of redemption.
—Dom. 1. 1, t. 2, s. 12, Intr. a.
& n. 6; Poth \Lnt« n. 330,
385; C. N. 1658, [IL. 59.]

SECTION L
Of the right of redemption,
1546. The right of redemp-
tion stipulated by the seller
entitles him to take back the
thing sold upon restoring the

damages. — Poth. .
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price of it, and reimbursihg to
the buyer the cxpenses of the
sale and the costs of all neces-
sary repairs, anl of such im-
provements as have increased
the value of the thing, to the
amount of such increased value.
—The scller cannot have pos-
scssion of the thing until he has
satisfied all these obligations.—
Dom. 1. c¢. n. 6; Poth. Vente,

385, 411, 421-3-4-6 ; 2 Tr.
Vente, 762; 6 Mare. 307-8;
C. N. 1654, 1673, [TI. 59.]

154 7. Whenthezeller takes
back the property under his
right of redemption, he receives
it frce from all incumbrances
with which the buyer may have
charged it.—Dom, L. ¢. n. 7;
Poth. Vente, 430; C. N. 1673,
[TI. 61.}

1548. [The right of re-
demption cannot he stipulated
for a term exceeding ten years.
~—If itbe stipulated for alonger
term, it is reduced to the term
of ten years. ]vl)nm Le n9;
Poth. Vente, 4 (I 14,
5 2; C. L. 2546
[II.61.]

1649. [Thestipulated term
is to he strictly ohserved. It
cannot Lie extended iy
court.]—C. L. 2647 ; (. N.
1661, [T1.61.]

1550. [If the seller fail to
bring a suit for the entoree-
ment of his right of redemption
within the stipnlated term, the
buyer remains absolute owner
of the thing suld. ]—C. L. 2548;

C.N.1662. [TL.061.]
1551. [The term rums
against all persons, including

minars  and  those otherwise
incapable in lTaw, reserving to
the latter such recourse uslhu



261

may be entitled to.] —U. L.

251y; (. N. 1663, [II.061.]
1552, The scller of im-
movenlide  property ay ex-

ereiso his right of redemp-
tion against a sccond buyer,
although the right ho not de-
clared in the sceond sale.—
T'oth. Vente, 396-8, 428; Tr.
Vente, 728-9; C. N. 1604
(i ¢l.]

1553, The buyer of a thing
sulject to a right of redemp-
tion holds all tho rights which
the seller had in the thing.
lle may preseribe as well
againsg the tiue proprietor as
against thuse having claims
and hypothees on the thing.
—Poth. Vente, 385, 402, i, f.;
¢. L. 25613 ¢, N, 1665. [IIL.

61.

1]554. 1le mway sct up the
benelit of diseussion against
the creditors of the scller.—
¢. L. 25023 €. N.1666. [II.

61.]

1555, If the buyer of an
undivided part of an immove-
able subject to the right of re-
demption becowe atterwards
the huyer of the whole pro-
perty, upon a sale by licitation
instituted against him, and
such right be not purged, he
may oblige the secller who
wishes to cxercise it to take
back the whole property.—2
Tr. Vente, 744-5; 6 Murc. 504 ;
16 Dur. n. 413; C. 8. L. C.c.
4%, 8. 5; . N.1667. [II.61.]

15566, If several persons
sell conjointly, and by one con-
tract, an immoveable which is
their coramon property, with a
right of redemptlion, each of
them can exercizc his right for
the part opnly which belonged
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to him.— Dum. de divid. et
indiv. n. 582 --; Poth. Vente,
397; 2 Tr. Vente, ™6 - C.
title Of Obligations, ¢. 7,5.5;
(. N. 1568, [IL.61.]

1557. The rule declared
in the last preceding article
applies also if- one scller of an
immoveablo have loft several
heirs; cach of the coheirs can
exercise the right of redemp-
tion for tho part only which he
has in the succession of the
seller.—Dum. Poth. Tr. L ¢.;
(. N.1669. [IL.63.]

1558 Intho case stated in
the two last preceding articles
the buyer may, if ho think fit,
compel the co-vendor or the
coleir to take back the whole
of the property sold with the
right of redemption, and in de-
fault of his so doing, he may
cause the suit of such co-
vendor or coheir for a part of
the property to be dismisscd.
—Dum. Poth, Tr. L. ¢.; C.N.
1670. [II.63.]

1559. If the sale of an im-
moveable belonging to zeveral
owners be made not conjointly
of the wholo property together,
but by each of them of his part
only, they may exercise their
right of redemption separately,
cach for the portion which be-
longed to him, and the huyer
cannot oblige him to take back
the whole.—Poth. Vente, 396 ;
Tr. Vento, 754, 755; 6 Mare.
306; C.N.1671. [II.63.]

1560. If an immoveable
have heen sold to several
buyers, or to one buyer who
leaves several heirs, the right
of redcmption can be exercised
against cach of the huyers or
coheirs for his part only; but
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if there have been a partition
of the property among tho co-
heirs, the right may bho exer-
ciscd for. the whole property
against any onc of them to
whom it has fallen. — Dum.
Poth. L. c¢.; 2 Tr. Vente,
756 --; C. X. 1672, [IL. 65.]

SECTION II.
Of the annlling of sale for
cause of lesion,
1561. The rules relating to
the avoiding of contracts for
cause of lesion are declared
in the title )/ Ohligations.—
C.1021; ¢ N.1674. [IL 63.]

CHAPTER SEVENTII.

OF SALE BY LICITATION.

1562. If a thing, cither
moveable or immoveable, held
in common by several proprie-
tors cannot he partitioned con-
veniently and without loss, or
if in a voluntary partition of a
property heldin common there
be a part which none of the cu-
proprictors is able or willing to
take, a public sale of it is mado
to the highest bidder, and the
price is divided among them.
—sStrangers are admitted tohid
at such sale. — Poth. Vente,
5155 . 8. L.C.e. 48,5 3,53
' 300 C.N.1686. [II. 63.]
1563. The manner and
formalities of proceeding in
sales by licitation are declared
in the Cade of Civil Proce-
dure.—C. N. 1688, [II.63.]

CIHAPTER EIGHTIH.
OF SALE BY AUCTION.

1564. Sales by auctiou or
public outery are either forced

17%

or voluntary.—The rules re-
lating to forced sales are de-
clared in chapters seven and
cleven of this title, and in the
Cude of Civil Procedure.—[I1.
63

3.]

15656. The voluntary sale
by auction of goods, wares,
merchandise or ceffects, cannot
be made by any person other
than a licensed auctioneer,
subject to the fullowing excep-
tions

1. The sale of goods or ef-
fects belonging to the crown,
or scized by a public oflicer
under judgment or process of
any court oras heing forfeited ;

2. The sale of goods and
effects of deceaxed persons or
belonging to any dissolution
of community of property or to
any church ;

3. Nales by the inhabitants
in the rural distriets, not for
trading purposes, of their fur-
niture, grain, eattle, and other
property not being merchan-
dize and stock in trade, when
changing their residence or
iinally disposing of the same;

4. Sales by auction for mu-
nicipal taxes under the art
respecting munieipalities.—C.,
8. L.C.e 5,8.1,2,7. [IT.63.]

1566, A salo by auction
contrary to the provizions con-
tained in the last preceding
article, is not null; it merely
subjects the contravening par-
ties to the penulties imposed
Ly law.—[I1.63.]

1567, The wljudication of
a thing to any person on his
bhid or offer, and the entry of
Lis name in the sale-hook of
the auctioneer completes the
sale to him, and he hecomes
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owner of the thing, subject to
the conditions of sale announ-
ced by tho auetiuncer, not-
withstanding the rule contained
in article 1233, Tho contract
from that timo is guverned by
the rules applicable to the
contract of sale.—Nm. M. L.
496, 507 3 Chit. Con. 308, 2. 2,
pe 589, ».1; Kt. 539, 5405 1
Sng. Vo Poe s, 808, pa150; C.
L. 2%, 2587, [IX.65.]
15€8. If the

not pay tho price at which the
thing was adjudged to him, in
coutormity with the conditions
of sale, the seller may, after
having given reasenablo and
customary notico thercof, again
exposo the thing to sale by
aunction, and if at the resale
the price obtained for the
thing bo less than that for
which it was adjudged to the
first purchaser, the seller may
recover from him tho difference
and all the expenses of the
resale.  But if at the rezale a
greater price he obtained for
the thing, tho first purchaseris
not entitled to the benefit
thereof, beyond the expenses of
tho resale, and he is not al-
lowed to hid at such resale.—
Chit. Con. 430 & ». 2, 4; 2 Kt.
504; Maxham & al, vs. Staf-
ford, 5 L. C. J. 105 ; Ruston vs.
Perry, n. 2155, 24th July,
1548, Montreal; C. L. 2589,
2590; A.D. Folle Enchore, n.
35 1 Par. n, 131, p. 238 5 Poth.
P. C.254. (II.65.]

CHAPTER NINTH.

I
OF THE BALE OF REGISTERED'[

VESSELS,

1569, Special

purchaser do'
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concerning tho salo of regis-
tered ships or vossels aro con-
tained in the fourth book of
this codo in tho title Of
Merchant Shipping.—[IL. 65 ;
JTT. 383.)

CHAPTER TENTH.

OF TRE SALE OF DEBTS AND OTHER
INCORPOREAL THINGS.

3ECTION I.

OF the sule of debts and rights
of uetion.

1570. [The sale of dcbts
and rights of action against
third persons, is perfected be-
tween tho seller and buyer by
the completion of tho title, if
authentic, or the delivery of it,
if under private signature.]—
C.1494; C.N.1689. [II.67.]

1571. The buyer has no!
possession  availallo againstf
third persons until siguifica- |
tion of the act of sale hag been
made, and a copy of it delivered
to the debtor. o may, how-
ever, he put in possession by
the acceptance of the transfer
by the decbtor, subject to the
special provisions contained in
article 2127.—-C. P. 108; Poth.
Ob. 502, Vente, 55%; Lae.
Transport, n. 17 ; 3 Mal, 366;
C. N.1690. [II.67.]

1572, If beforc the signifi-
cation of the act by one of the
parties to the debtor he have
paid to the seller, he is dis-
charged.—Poth. Vente, 5555 2
Tr, Vente, 901; C. N. 1691.

1.67.]

1573. The two last preced~
ing articles do not apply to

provisions | bills, notes or bank checks
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payable to order or to bearer,
no signification of tho transfer
of them being necessary ; nor
to dehentures for the payment
of money, nor to transfers of
shares in the capital stock of
incorporated companies, which
are regulated by the respective
aets of incorporation or the
by-laws of such companies.
Notes for the delivery of grain
or other things, or for the pay-
ment of moucy, and payuable
to order or to bearer, may
be transferved by endorsement ;
or delivery, withvut notice,’
whether they are payuble
absolutely or sulject to a
condition.—[II. ¢7.]

1574, The sale of a deht
or other right includes its
accessaries, such as seeurities,
privileges and hypothees.—C
1024, 1499; €. N. 1642, 1605,
[II.67.]

1575, Arrears of interest
accrued before the sale aro not
included in it us an accessory’
of tho debt. Do Aceessoires,
n. 4; Guy. Aecessoires, 1083
Tr. Veute, n. Y15; 6 Dur. n.
507: Duv. n. 221; 6 Mare. 634,
[II.67.]

1576. The scller of a debt
or other right is bound by law
to the warranty that it exists

and is due to him, although
the =ale be without warranty.
Subjeet nevertheless to the
exception declured in article
1510.—fF. L. 6, Do evie.; Poth.

Vente, 5539 Tr. Vente, 931, 5, Tente, n. J
|

G; Loy. Gurantic des ventes, ¢
s, m 11, 4. 5 1 Dour. 467, n.
19, 20; €. N. 1693. [IL.07.]

1577. Whean the scller by

|
a simple elausc of WArraLty ; cor
obliges bimself for the solvency | reimburse the

9

253

of the debtor, the warranty
applies only to his solvency at
the timeo of sale, and is limited
in amount to the price paid by
the buyer.—ff. L. 74, De evie.;
Loy. ib. ¢. 7, n. ¥, 5 ; Poth.
Vente, 570; 1 Dour. 467, n.
21 --; Lam, t. 2:

1578. The preceding arti-
cles of this chapter apply
cqually to transfers of debts
and rights of action again:t
third persons by coutraets other

than ~sales, except gifts to
which urticle 1576 does not

apply.—Lac. Eviction, n. 26;
Loy. Rentes, e. 1, n. 14 TRie.
Donations, pt. 1, n. 934, [IL
69.]

SECTION 1L
Of the sale of successions.

1579. [Ie who sclls a right
of succession without specify-
ing in detail the property of
which it consists is bound by
law to warcant only his right
asheir.]—C. N. 1696, {LL.69.

1580. If the scller have
received the fruits or revenues
of any property, or the amount
of any deit, or suld any thing
making part of thu succession,
ho is houad to reimburse the
same to the buyer, unless they
have been cxpressly reserveld.
—ff.1..2,§1, 3, De her. vend.;
Cod. L. 5, De her. vend.; Poth,

530-332, 534, 556.
5375 2 Tr. w633 O N. 16u7.
[1I.¢9.]

1581, The buyer, besides
his obligations common to the
contract of sale, is obliged to
seller fur all
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debts and expenses of the suc-
cession paid by him, to pay
him the debts which the suc-
cession may owe him, and to
discharge all debtsand obliga-
tions of the succession for
which ho is liable ; unless there
is a stipulation to tho contrary.
—ff. L. 2. § 16-18 De her.
Poth. Vente, 510-2,
NSue. ¢. 5, n. 2,8 2; 2 Tr.
Vente, 976, 977; C. N. 160s,
{IL. 69.7

SECTION III.
OF the sale of liligious rights.

1582. When a litigious
right is sold, he against whom
it is claimed is wholly dis-
charged by paying to the huy-
er tho price and incidental
expenses of the sale, with
interest on the price from the
day that tho buyer bas paid it.
—Cod. L. 22, L. 23, L. 24,
mand. vel cont.; Poth. Ventc,
590; N. D. Cession de dr. lit.;
2 Tr. Vente, 985; C. N. 1699.
{11.69.]

1583. A right is held to be
litigious when it i3 uncertain,
and di<puted or disputable by
the debtor, whether an action
for its recovery is actually
pending or is likely to become
necessary,—Cod. L. 1, In auth.
de litig. ; Poth. Vente, 583;
N.D. L e.; 2 Tr. Vente, n.
986; 6 Mare. 351; 2 Duv. n,
359, p, 444, 5; C. N. 1700.
{II.71.]

1584. The provisions con-
tained in article 1582 do not

apply :

1. When the sale has heen
made to a coheir or coproprietor
of the right sold ;
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2. When it has been made
to a creditor in payment of
what is due to him ;

3. When it has been made
to the possessor of a property
subject to tho litigious right;

4, When the judgment of a
conrt has heen rendered affirm-
ing thoe right, or when it has
been made clear by evidence
and is ready for judgment.—
Cod. L. 22, L. 23, L. 24, 1. ¢
Toth. Vente, 593-7 ; Leb. Sue.
1.4,¢ 2,8 5n63; N.D.Lc.
§2.n. 4; 2 Tr. Vente, 998, 9,
1005 --; 6 Mare. 335, 6, n.3;
2 Duv. 377, 8 ; C. N. 1701.
[II.7L.]

CIHAPTER ELEVENTH.

OF FORCED SALES AND TRANS-
FERS RESEMBLING SALE.

SECTION 1.
Of forced sales.

1585. The creditor who
has a judgment against his
debtor may take in execution
and cause to be sold, in satis-
faction of such judgment, the
property moveable or immove-
able of his debtor, except only
the articles specially exempted
by law ; subject to the rules
and formalities provided inthe
Code of Civil Procedure.—C.
8. L. . c. 85, 5. 1-3, {IL. 71.]

1586. In judicial sales
under exccution, the buyer,
in case of eviction, may re-
cover from the debtor the price
paid with interest and the in-
cidental expenses of the title;
he may also recover, from the
creditors who have received it,
the price with interest ; saving
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to the lutter their exception of
discussion of the property of
the debtor.—ff. L. 74, § 1, De
evic.; 2 Pi. 2564; 13 Dur. n.
686; 16 Id. n. 265; Voet, P.
Dc evic.n. 5; Poth. P. €. ;
2. 5225 6 Muarve.
9: Desjardins
vs. DBanque du Peuple, 10 L.
C.Ro525.0 [I1.71.]
1587, The last preceding
article is without prejudice to
therecourse whichthe huyer hias
agaiust the prosecuting eredi-
tor, by reason of informalities
in the proceedings, or of the
seizure of property not osten-
sibly belonging to the debtor.
[TI.71.]

1588. The general rules
coucerning the cffect of forced
judicial sales in the extinction
of bypothecs and of other rights
and incumnbrances, are declared
in tho title ()f P’rivileyes and
Hypothees, and in the Code of
Civil Procedure. [II. 71]

1589. In eases in which
immoveablo property is re-
quired for purposes of public
utility, the owner may he
forced to sell it or be expro-
priated by the authority of law

in the manner and according to

the rules preseribed by special
laws.—Poth. Vente, 511-4; O,
L. & B.let. E, eooa. l,
5 ¢ L. 2004 - 8L
c. T, 8 26 --, 5. 42, 43, e. 24,
50, [IL.71.]

1590. In the caso of sales
and expropriations for purposes
of public utility, the party ac-
quiring the property cannot be
evicted. The hypothees and
othor charges are oxtinguish-
ed, saving to the creditors their
recourse upon the prico and

8.
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subject to the special laws re-
lating to the matter. — Poth.
Vente, 513 ; €. 8. L. C. ib. s.
43, [IL.73.]

1591. The rules concerning
the formalities and procecdings
in judicial and other forced
sales aml expropriations are
contained in the Code of Civil
Procedure and in the acts re-
lating to municipal and other
incorporated bodies ; such sules
and expropriations are sulject
to the rules generally applic-
able to the conttact of sale,
when these are not inconsistent
with speetal laws or any article
of this code. [IL 75.]

SECTION TI.

Of the giving in payment.

1592. The giving of a thing
in payment is equivalent to o
sale of it, and makes the party
giving liable to the same war-
ranty.—The givinzinpayment,
nevertheless, is perfected only
by the actual delivery of the
thing. It is subject to tho
provisions relating to the avoid-
ance of contracts and payments
contained in the title O/ Ob/i-
gations.—C. 1032 --; Cod. L
4, Dc cevic. : Poth. Vento,
600 --, 604, 605; 1 Tr. Veute,
n. 7; 1 Duv. n. 45; Champ. et
Rig Droitsd’Enreg. v. Dation. ;
|1 Par. 203; C. L. 2625 --.
C(IILT5)])

SECTION I1II.
Of alienation for rent.
1593. The alienation in
perpetaity of immoveable pro-
perty for an annual rent, is
equivalent to a sale. Tt is
subject to the same rules as
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the contract of sale in so far
as they can he made to apply.
—Poth. B.R.c. 1. [IL 73.]
1594. The rent may be
payable either in money or in
kind. Itsnature and the rules
to which it is subject are
declared in the articles relating
to rents contained in the second
chapter of the first titlo of the
second book.—Poth.B.R.n. 135

TITLE
Or

EXCHANGE.

C.8.L.C.c. 51,s. 5. [IL 73.]

1595, The obligation to
pay the rent is a personal
liahility ; the purchaser is not
discharged from it by abandon-
ment of the property, nor is he
discharged by reason of the
destruction of the property by
a fortuitous event or by irre-
sistible force.—C. 8. L. C. c.
51. [II.73.]

SINTH.
EXCIANGE,

1596. Exchange is a con-
tract by which the partics
respectively give to each other
one thing for another.—[It is
effected by consent, in the same
manner as sale.]—ff. L. 1, De
contr. empt.,, L. 1,§1, 2, De
rer. permut. ; Poth. Vente, 617,
(7321 ; . N. 1702, 1703, {II.

3.

£597. 1f one of the parties,
even after having received the
thing given to him in exchange,
prove that the other party was
not owner of such thing, he
cannot he compelled to deliver
that which he has promised in
counter-exchange, but only to

TITLE

return tho thing which he has
received.—ff. L. 1, § 1, 2, De
rer. permut. ; Poth. Vente, 621;
C.N.1704. [II. 75.]

1598. The party who is
evicted of the thing he has
received in exchange has the
option of demanding damages
orof recovering the thing given
by him.—ff. 1. ¢. § 3, 4; Poth.
Vente, 623 ; C. N. 1705, [IL.

75.]

1599. The rules contained
in the title Of Sale apply
equally to cxchange, when not
inconsistent with any article
of this title.—Poth. Vente, 624 ;
C.N.1707. [IL. 75.]

SEVENTH.

OF LEASE AND IIRE.

CHAPTER FIRST
GENERAL PROVISIONS.

| or hire has for its object either

things or work, or both com-
bined.—ff. L. 22, § 1, ioc. cond.

1600, The contract of lease | Voet, ad inst. 1. 3, t. 25, § 1;
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Cuj. Parat. inc. t.; Poth. Lou-
age, n.1; . N.1708. [II. 75.]
1601. The lease or hire of
things is a contract by which
one of the partics, called the
lessor, grants to the other,
called the lessec, the enjoy-
ment of a thing, during a
certain time, for a rent or
price which the latter obliges
himself to pay—Cuj. 1
Dom. 1. 1, t. 4, 8. 1, n. 1, 2;
Poth. Louage, n. 1, 27, 39, 40;
CoNLTT00. 0 [T1.75.]

1602. The lease or hire of
work is a contract hy which
one of the partics, called the
lessor, obliges himself to do
certain work for the other,
called the lessee, for a price
which the latter obliges him-
self to pay.—ff. 1. c.; Cuj. L
c.; Lae. v. Louage, § 1; Tr.
Louage, n. 64; 6 Mare. 419-
424,570 C. N. 1710, [TI1.75.]

1603. The letting out of
cattle on shares is a contract
of lcase or hire comhined with
a contract of partnership.—
Dom. 1. 1. t. 4,s.1,n, 5: Poth.
Chep.na 2-45 Guy. Chep. 3745
(. N. 1804,1818. [II. 75.]

1504. The eapacity to euter
into a contract of lease or hire
is governed by the general rules
relating to the capacity to con-
tiract, contained in chapter one
of the title () Obligations.—
[I1.75.]

CHAPTER SECOND.
OF THE LEASE OR HIRE OF THINGS.

SECTION 1.
General DProvisions.
1605. All corporeal things
may be leased or hired, except

257

such as are excluded by their
special destination, and those
which are necessarily consum-
ed by the use made of them.—
fl. L. 34, § 1, de cont. emp. ;
Dom. 1. 1, t. 4, 5. 1, n.4; Poth.
Louage, n. 9 --; Tr. Louage,
n.81,2. 1, 83: C. 1060 --; C.
L. 2618; C. N. 1713, [IL. 77.]

1606. Incorporcal things
may al:o Le leased or hired,
except such as are inxcparably
attached to the yerson. 17
attached to a corporcal thing,
as a right of servitude, they
can only be leased with such
thing.—ff. L. 44, loc. cond. ;
Poth. Louage, n. 18, 19; Tr.
Louage n. 83, 82 C. 1060 --;
C. L. 2619, 0; C.N. 631,
634, [II. 77.]

1€07. Tho lease or hire of
houses and the lease or hire of
farms and rural estates are
subject to the rules common to
eontracts of lease or hire, and
also to particular rules applic-
able only to the one or the
other of thent.—Dom. 1. 1, t. 4,
iop. [IL.77.]

1608, Persuns holding real
property by sufferance of tho
owner, withont lease, are held
to be lessces. and hound to
pay the annual valae of the
property.—Such holding is 1e-
garded as an annual lease or
biro terminating on the first
day of May of cach year, if the
property be a house, and on
the [first day of Gctoer, if it
be a farm or rural estate.]— It
is subject to tacit renewal anil
to all the rules of law applic-
abloe to leases.—Persons so
holding are liable to ejectment
for non-payment of reat for a
period exceeding three months,

o
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and for any other causes for
which a lease may be rescinded.
(. 8. L. C.c. 40,5 16. [IL

.

1]609. If the lessee remain
in possesxion more than eight
datys after the expiration of the
lease, without any opposition
or notice on the part of tho
lessor, a tacit renewal of the
leave takes place for another
year, or the term for which
such lease was made, if less
than a ycar, and the lessee
cannot thercafter leave the
premises, or be cjected from
them, unless notice has heen
given with the delay required
by law.—f. 1. 13, § 11, L. 14,
loc. cond. ; Dom. L. 1, t. 4, 8. 4,
n. 7; Poth. Louage, n, 40, 342,
344; C. N. 1734, 1759. [LL.
.

1610. Whennotice has been
given the lessee cannot claim
the tacit renewal, although he
has continued in possession.—
ff. L. 14, loc. cond. ; Dom. 1.1,
t.4,s.4,n Puth. Louage,
n3id; O NC1730. [IL.79.)

1611. The surety given for
the lease does not extend to the
obligations arising from the
prolongation of it hy tacit
renewal.—ff. L. 13, § 11, loc.
cond. ; Cod. L. 7, Dae loc. et
cond. ; Dom. 1. 1,¢t. 4, g, 4, n.
9; Poth. Louage, n. 366-7; C.
N.1740. [IL 79.]

SECTION II.
OF the obligations and rights
T ool the lessor,
1612, The lessor is obliged
by the nature of the contract :

L To deliver to the lessee
the thing leased ;
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2. To maintain the thing in
a fit condition for the use for
which it has been leased ;

3. To give peaceabhle enjoy-
ment of the thing during the
continnance of the lease.—ff.
L.15,§1, L. 25,§ 1, 2, loe.
cond.; Dom. 1. 1, t. 4, s. 3, n.
1; Poth, Louage, n. 53, 54, 80,
106; . N.1719. ([II. 79.}

1613. The thing must be
delivered in a good state of re-
pair in all respects, and the
lexsor is obliged, during the
lease, to make all neccessary
repairs, except those which the
tenant is bound to make, as
hereinafter declared.—ff. L. 19,
§ 2, loc. cond.; Dom. L. e.;
Poth. Louage, n. 106, 107; C.
N. 1720, [IL. 79.]

1614. The lessor is obliged
to warrant the lessee against
all defects and faults in the
thing leased, which prevent or
diminish its wuse, whether
known to the lessor or not.—ff.
L.19,§1, L. 60, § 7, loc. cond.;
Dom. 1. 1,t. 4, 8. 3, n. 8, 10;
Poth. Louage, n. 109 --; C. N.
1721, [I1.779.]

1615. The lessor cannot,
during the lease, change the
form of the thing leased.—
Poth. Louage, n. 75; Guy.
Bail, 18; C.N. 1723. [II. 79.}

1616. The lessor is not ob-
liged to warrant the lessee
against disturbance by the
mere trespass of a third party
not pretending to have any
right upon the thing leased ;
saving to the lessee his right
of damages against the tres-
passer, and subject to the ex-
ceptions declared in the fol-
lowing article.—fl. L. 55, loc.
cond. ; Cod. L. 1, L. 12, de loe.
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ct cond.; Poth. Louage, n. 81,
257 Tr, Touaze, n, 257;
L.26705 (ON.1725, [IL.

1G17. 1t the lessee's
of action for damages against ‘
the trespasser be meﬁectual i
by rcason of the insolvency of |
the latter, or of his beine un-
known, his rizhts zxzuin\t, the
lessor are regulated aceordins
to article 1660.—Doth. 1. c.;
l‘l.l c , Duv. Louage, n. 315. [
IL.
: 1618. If the disturbance he |
in consequence of a claim con-
cerning tho right of property,
or other right in and upon the
thing leased, tho lessor is ob-
liged to suffer a reduction in
the rent, proportional to the
diminution in the enjoyment
of the thing, and to pay dama-
ges according to cireumstances,
provided the lessor be duly no-
tilied of the disturbance by the
lessee; and upon any action
brought hy reason of =such.
claim, the lessew is entitled to
be dixmisscd from the cause,
upon deelaring to the plaintiff
the name of the lessor.—ff, L.

9. loc. cond.; Dom. 1. 1, t. 4,1
5. 3, u. 2; Poth. Lounage, n,
h)-— sii, 83, 91, 286 '
L. ‘4;;4; C. N.

(I1.7

l€19 The lessor has, for
the paymecnt of his rent and
other obligations of thelease, a
pnvxlevcdrwhtuponthcmn\c-
able effects which are found
upon the property teased.—it,
L.7, L 3, L. 4,i. p. ~\'§l in
. caus. pign. v. hyp., Lo 4, ey
pie.; C. P. 161, 171; Ilulu.l
1,t, 4 s 2, n. 12 ; Poth. Lon-
age, n. 228, 2.,3' 234; Jones
& Lemesurier, 2 Rev. S17 ;4
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~Jones & Anderson, 2 L. C. R.

154; lwin et al. & Gilloran,
.os60; ¢ L. 2675 5
[II b

1C20. In the leass f houses
the privileged right includes
. the furniture and moveable of-
i fects of the lessee, aud, if the
lease he of a store, shyp or
manufactory, the merchiundise
coutnined in it. In tho lease
ms and rural estates the
Sprivileged vightineludes every
thinz which servesforthe labor
of the farm, the furniture and
moveablo cffects in the house
and dependencies, and tho
fruits produced
lease.—f{f. 1. c.;
Poth. Lonage, n
240,252, 253 (.
[IL.81.])

1621. The right includes
also the effects of the under-
tenant, in so far as he is in-
debted to the lm\m- —tf. L. 11,
§ 5, de pign. act.; ¢ l’ 1625

s

during the
Dom.
yox -

Loe.;

N. 1o

i
" Poth. Lo 2 .
25 (A PR N1
I.oen pPos200 [II.81.)
1622, Itincludes also move-

able efte
]l('l':l‘ll><

heloncing to third
aod heing on the pre-
mises by their consent, express
or implied, but not if such
moveabhle effcets be only tran-
siently or accidentally on the
prewises, as the haga;

traveller in an inn, or articles
sent to a workman to bo re-
RE aired. or to an auctioneer to
" e sold. —ﬁ L. 7.§1,inq.caus.

Irign.; . Paoth. Lous
n. ’11,\, oo L. 2677, 2
[II. 81.]

1523. In theexerciscof the
pnvllcrrcd right tho lessor may
seizo the tbmgi which are sub-



260

ject toit, upon the premises, or
within eight days after they
aro taken away. Ifthe things
consist of merchandise, they
can be seized only while they
continue to he the property of
tho lessce.—¢. P, 171; L. & B.
a. 161, n. 1; Poth. Louage, n.

257, 26k, P.C. 103y Iny. sar
Conv. 205,45 Co L. 267035 CON.
2102, {I1.51.]

1624. Thelessor hasaright
of action iu the ordinary course
of law, or hy sumumary pros
ing, as preseribed inthe Code
of Civil Procedure :

1. Torescind the lease : Tirst,
When the lesseo fails to furnish
tho premises leased, if ahouse,
with sufficicnt furniture or
moveable ecffects, and, if a
farm, with sufficient stock to
secure the rent as required hy
law,—unless other security bo
given; Secondly, When the
fessee  comuwits  waste upon
tho premises leased ; Thirdly,
When the Iessee uscs the pre-
mises leaxed for illegul pur-
poscs, or contrary to the evi-
dent intent for which they are
leased ;

2. To recover possession of
the premiscs leased in all cascs
where thero is a cause for re-
scission, and whero the lessee
continues in possession, against
the will of the lessor, moro
than threc days after tho ex-
piration of the lease, or without
paying the rent according to
the stipulations of the lcase, if
there ho one, or according to
article 1608, when there is no
lease ;

8. To recover damages for
violation of the obligations
ariving from the lease or from
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tho relation of lessor and lessee.
—Ile has also a right to join
with any action for the pur-
poses above specificd, a demand
forrent, with or withoutattach-
ment, and attachment in re-
caption when necessiory.—ff, L.
61, L. 54, § 1, loc. cond. ; Cod.
L. 3, de loc. et conid.; Dom.1. 1,
t. 4, %0 2, n. 15,16 5 Poth. Lou-
age, n. 518, 322, 323 ; 2 Dour.
54, n. 16, 18; 55, n. 26; 56. n.
27 --; C.NL1752, 1766, 1729,
[IL. 81.]

1625. The judgment res-
cinding the leaso by rcason of
the non-puyment of the rent is
pronounced at oneo without any
deluy heing granted by it for
the payment; nevertheless the
lesseo may pay the rent with
interest and costs of suit and
thereby avoid the rescission at
any time before the rendering
of the judgment. [II. 83.]

SECTION III.

Of the obligations and rights
of the lessce.

1626. The principal obli-
gations of the lessee are :

1. To uscthe thing leased as
a prudent administrator, for the
purposes only for which it is
designed and according to the
terms and intention of the
lease ;

2. To pay the rent or hire of
the thing leased.—ff. L. 25, §
3, L. 11, § 1, loe. cond. ; Cod.
L. 17, de loc. et cond.; Dom.
1.1, t. 4,8 2,n.1; Poth. Lou-
age, n. 22-24; 2 Bour. 43, n.

1, 2, 46, n. 26; C. N. 1728,
[11.53.]
1€27. The lcssee is re-

sponsible for injurics and loss
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which happen to the thing
leased during his enjoyment
of it, unless he proves that he
is without fault.—ff. L. 11, § 2,
3, loc. cond., L. 23, do reg.
jurix.; Cuds L. 28, De loc. et
cond.; Dom. 1l 1,t. 4, s. 2, n,
4t Yoth. Lonage, n. 195, 197,
199,200 C.N. 1752, (L. 85.)

1628. Illo is answerablo
also for tho injuries and losses
which happen from tho acts of
persons of his {umily or of his
subtenants.—ff. L. 1, L. 25, §
7, L. 60, § 7, L. 30, § 4, loc.
cond.; Dom. L. 1, t. 4, s. I, n.
5; Poth. Louage,. n. 193, 104;
2 Bour. 46, n. 31 ; C. N. 1755,
[II.83.]

1629, When loss by fire
occurs in the premises leased,
therc is a legal presumption
in favor of the lessor, that it
was caused by the fault of the
lessee or of the persons for
whom he is respousible; and
unless he proves the contrary
he is answerable to the lessur
for such loss.—ff. L. 9, § 3, loc.
cond. ; Puth. Louage, n. 194;
2 Bour. 47, n. 33-37; Guy.
Incendie, 1225 Arg. L 3, e. 27,
p- 281; ¢. N. 1755, [1I. 83.]

1630, The presumption
aguinst the lessee declared in
the last preceding article exists
in favor of the lessor only, and
not in favor of tho proprictor
of a neighhouring property
who suffers loss by fire which
has originated in the premises
occupied by such lessce.—Guy.
1. ¢.; 11 Toul. 172; 6 Mare.
468. [II. 83.]

1631. If there be two or
more lessces of separato parts
of the sameo property, cach is
answerable for loss by fire,

!
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according to the proportion of
his rent to the rent of the
whole property; unless it is
proved that the fire began in
thoe habitution of onc of them,
in which case he alune is
enswerable for it; or some of
them prove that the fire could
not have hegnn with them, in
which case they are not an-
swerable.—Guy. Incendie, 125;
11 Toul. n. 170 ; Tr. Louage,
n. 376 ; Puth. Louage, n. 1045
C.N. 1734 [IL 835

1€32. If a statement have
been made between the Jessor
and lessee, of the condition of
the premises, the latter is ob-
liged to restore them in the
condition in which the state-
ment shews them to have been;
with the exception of the
changes caused by age or
irresistible force.—ff. L. 30, §
4, loe. cond. ; 2 Bour. 46, n. 30,
p- 48, n. 4z, Tr. Louage, n.
5415 C.NL L7300 [IL 85

1633. If no such statement
asismentioned inthe preceding
articlec bhave becen made, tho
lesseo is presumed to have
received tho premizes in good
condition, and abliged to
restore them in the s:wne con-
dition ; saviug his right to
provo the contrary.—fl. L. 11,
§ 2. loe. cond. 3 Poth. Lonage,
197, 221: Bour. 1. ¢.; C. N,
1val. 11 85.]
1634. If during the lcase
the thing leased be in urgent
want of repairs, which cannot
be deferred, thelessceisobliged
to sufter themm to be made,
whatever inconvenience they
may cause him, and although
he may be deprived, during
the making of them, of the

is
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enjoyment of a part of the
thing ;—If suchrepairs became
necessary heforo the making
of the leasc ho is entitled to &
diminutionoftherentaccording
to tho time and circumstances;
and in any case, if moro than
forty days be spent in making
such repairg, the rent must be
diminished in proportion to the
timo and tho part of the thing
leased of which he has been
deprived.—If tho repairs be of
s nature to render the premises
uninhabitable for the lessee
and his family, he may cause
the lease to he rescinded.—ff.
1. 30, L. 27, loe. cond.; Poth.
Lonage,n. 77-70, 140,141, 150,
C.0 t 19,00 17; 2 Bour. 41, 8. 45
N. D. Bail & ferme et 2 loyer,
§4.n. 8; Guy. Bail, 18; Tr.
Louage, n. 246 - Peck &
Harris, 12 Lo CLR. ; Lyman
& Peck, Ih. 568 ; (4 L. 2670 ;
C. N. 1721, [IT. 85.}

1635. The tenant is obliged
to make certain lesser repairs
which hecome necessary in the
house or its dependencies, dur-
ing his occupancy. These re-
pairs, if not specified in the
lease, are regulated by the
usage of the place. The fol-
lowing, among others, are
deemed to be tenant’s repairs,
namely, repairs :—To hearths,
chimney-backs, chimney-cas-
ings and grates ; — To the
plastering ofinterior walls and
ceilings ;—To floors, when par-
tially broken, but not when in
a state of decay ;—To window-
glass, unless it is broken by
hail or other inevitable acei-
dent, for which the tenantcan-
not he holden;— To doors,
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windows, shutters, blinds, par-
titions, hinges, locks, hasps
and other fastonings.—2 Bour.
43, 0. 5, p. 47, n. 39, p. 48, n.
40 --; Poth. Louage, n. 219,
220, 222, 224, C. 0. t. 19,n. 24;

Desz. 466, n. 10; Ins. sur
Conv, 217 ; Tr. Louage, n.
551--5; (. 468, 469 ; C. N.
1754, [II. 85.]

1636. The tenantis not ob-
liged to make the repairs
deemed tenant’s repairs when
they are rendered necessary by
ago or by irresistible force.—ff.
Arg.ex. L. 9, § 4, loc. cond.;
Cod. L. 28, de loc. et cond;
Poth. Louage, n. 219-221 ;
2 Bour. 47, n. 38, p. 48, n. 40;
C. N. 1755. [II. 85.]

1637. In case of ejectment
or reseission of the lease for
the fault of the lessee, he is
obliged to pay the rent up to
the time of vacating the pre-
mises and also damages, as
well for loss of rent afterwards,
during the time necessary for
reletting, as for any other loss
resulting from the wrongful
act of the lessee.—ff. L. 53, §
2. lve. cond.; Dom. L. 1, t. 4, s.
2, n. 8; 6 Mare. 494; C. N.
1760. [II. 85.]

1638. The lessee has a
right to sublet, or to assign his
lease, unless thereis a stipula-
tion to the contrary.—If there
be such a stipulation, it may
apply to the wholo or a part
only .nf the premises leased,
and in cither case it is to he
strictly ohserved; subject to
the provisions of The Insolvent
et of 1864.—F. L. 60, loc.
cond.; Cod. L. 6, de loc. et
cond,; Dom, 1. 1,t.4,s.1, n.8;
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Poth. Leiage. m. 43, 280; 2

3
17.

Bour. 41, n. 17; C. N. 17
[II. 85; IIL 38:.

1G639. The undertenant is
held towards the principal les-
sor for the amount only of the
rent which he may owe at the
time of seizure ;—He cannot set
up payments made in advance ;
—Payments made by the un-
dertenant, either in virtue of a
stipulation in the lcase, or in
accordance with the usage of
the place, are not decmed to be
made in advance.—ff. L. 11, §
5, de pign. act.; C. P. 162;
Poth. Pand. 1. :
Tr. Louage, n. 5:
1753. [1I.87.]

1640. The

lessece has
right to remove, beforo the
expiration of the lease, the

a

improvements and adiditions
which he has made to the
thing leased, provided he
leaves it in the state in which
he has received it; neverthe-
less if the improvements or ad-
ditions be incorporated with
the thing leased, with nails,
lime, or ccment, the lessor may
retain them on paying the
value,—ff. L. 19, § 4, loc. cond. ;
Poth. Louage, n. 131 ; 2 Bour.
S0, n.9; C. L. 2694; . 580,
413, 417, [IL. 87.]

1641. The lessee has a
right of action in the ordinary
course of law, or by summary
proceeding as provided in the
Code of Civil Procedure :

1. To compol the lessor to
make the repairs and amelio-
rations stipulated in the lease,
or to which he is obliged by
law; or to obtain authority to
make the same at the expensc
of such lessor; or, if tho lessco
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so declare his option, to chtain
the rescission of the leasc in
default of suchrepairs or ame-
liorations heing wade

2. To rescind the lease for
failure on the part of the les-
sor to perform any other of the
obligations arising from the
lease or devolving upon him by

law;
3. To recover damages for
violation of the obligations

arising from the leasc, or from
the relation of lessar and lessee.
2, Joe. cond. 5 Doia.
1: Poth. Lou-
LT L0s, 5255
Donlanget vs.
. R.170; C. S.
[II. &7.]

age, n. 67, 63, 7
2 Bour. 53, n.
| Doutre, 4 L.
L. C.oe. 45 2,

SECTION IV.
Lules partieular to the Teuse
or hirve of houscs

1€42. The lease or hire of
a house or part of a house,
when no time is specified for
its duration, is helld to Le an-
nual, terminating on the first
day of May of cach year, when
the rent ix at o much a year;
—For a month, when it is atso
much a month ;—For a day,
" when it is at so much a day.—
If tho rate of the rent fur a cer-
tain time be not shewn, the
duration of tho lease is regu-
lated by the usage of the place.
—DPuoth. Louage, n. 30; tiny.
| Bail, 163 Tr. Louage, n. 6ud,
Go5; €. N 17385 (. 1608,
[11.87.]

1€43. The lease of move-
ables for furnizhing o house or
apavtments, when no time is
indicated for its duration, is
- governed by the rules contained
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in the last preceding article,
and when these do not apply,
is deemed to be made for the
usual duration of lecases of
houses or apartments, aceord-
ing to the usage of the placo.—
Poth. Louage, n. 305 Guy.
Bail, 16; Tr. Louage, n, 604,
605; . N.1737. [1I.87.]
1644. The cleansing of
wells and of the vaults of pri-
vies is at tho charge of the les-
sor, if there e no stipulation

to the contrary.—Poth. Louage,
n. 2225 Guy. Bail, 28; Tr.
Lonage, n. 574; €. N. 1756.
[II. &7,

1645. The rules contained
in this chapter, relating to
houses, extend also to ware-
houses, shops und manufac-
tories, and to all immoveable
property other than farms and
rural estates, in so far as they
can be made to apply. [II.
89 pply. [

SECTION V,

Rules particular to the lease
awl hire of farms and
rural estales.

1646. He who cultivates land
on condition of sharing the pro-
duce with the lessor can neither
sublet nor assign his lease,
unless the right to do so has
been expressly stipulated,—If
he sublet or assign, without
such stipulation, the lessor
may eject him, and recover
damages resulting from the
violation of the lease.—ff. Arg.
ex L. 19 et L. 20, pro soc.;
L. 47, § ult., de reg. ju.; Tr.
Louage, n. 643; Hudon vs.
Hudon et al, 2 L. C. R. 30 and
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authorities cited ; C. 1624; C.
N. 1763, 1764. [II. 89.]

1647. The lessee is obliged
to furnish the farm with suffi-
cient stock and the implements
necessary for its cultivation,
and to cultivate it with reason-
able caro and skill.—ff. L. 25,
§ 3, loc. cond.; Poth. Lounage,
n. 190,204; 2 Bour. 43, n.1-3;
C. N. 1766. [II.89.]

1648. If the farm be found
to contain a greater or less
quantity than that specitied in
the leaso, the rights of the par-
ties to an increase or diminu-
tion of the rent are governed
by the rules on that subject
contained in the title Of Sale.
—ff. L. 2, loc. cond.; Inst. 1.
3, t. 24, i. p.; Poth.Louage, n.
132; Tr. Louage, n. 652; C.
1501, 1502, 1503 ; C. N. 1765.
[II. 89.

1649. The lessee of a farm
or rural estate is bound to give
notice to the lessor, with rea-
sonable diligence, of any en-
croachment made upon it; in
default of so doing he is liablo
for all damages and expense.
—ff. Arg. ex L. 11, § 2, loc.
cond.; Poth. Louage, n. 191;
C.476; C. N. 1768. [IT. 89.]

1650. If the lease be for
one year only, and, during the
year, the harvest be wholly or
in great part lost by a fortui-
tous event or hy irresistible
force, the lessee is discharged
from his obligation for the rent
in proportion to such loss.—ff.
L. 15, §2, 4, 5, loc. cond. ; Dom.
L. 1,t 4, 5.5 n. 4, 6; Poth.
Louage, n. 153 ; 2 Bour. 44, n.
8,9; C.C.V.1256; C.N. 1770.
[11. 89.

1651, [If the lease be for a
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term of two or more years, the
lessee is not entitled to claim
any reduction of rent in the
case stated in the last preced-
ing article.]—ff. L. 25, § G; L.
15.§ 4, lce. cond.; Cod. 1. 8 ; I..
15, de loe, et cand, ; Domat, 1.
[ , N 7; Poth. Lonage,
. 150-161 GO N 1761 AL Dy
Bail, n. 100; Tr. Louage, n.
698 L CLVOT25T. (TIL 89.)

1652. Wihen the loss hap-
prus atter the harvest is sepa-
rated from the land, the lessee
is not entitled to any reduc-
tion of the rent payable in |
money. If the rent consist of
a share in the harvest, the les- J
sor must bear his proportion of
the loss, unless the loss is
caused by the fault of the les-
sce, or ho be in default of de-
livering such share.—ff. L ¢.;
Poth. Louage, n. 155; Guy.
Dail, 34; C.N.17TTLL [I1.91.]

1653. The lease of a farm
or rural estate, when no term
is specified, is presumed to he
an annual lease, terminating
on the first day of October of
each year, subject to notice as
hereinafter provided.—ff. Arg.
ex L. 12, § 11, tae. cond. ; Poth,
Lowaze, mo 283 €. N. 1774,
L1 91.)

1554. The lessce of a farm
or rural estate must leave, at
the termination of his lease,
the manure, and the straw and
other substances intended for
manure, if ho have reccived!
them on taking possession; if
he have not so reecived them,
the owner may nevertheless
retain them on paying their
value.—Poth. Louage, n. 190:

2 Bour. 43, n. 4; Guy. Buil,
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24, 255 C. €. V. 1263; ¢, 379
C.N.1TiR. [I1.°91.)
SECTION VI

OF THE TERMINATION OF THE

LEASE OR HIRE OF THINGS.

1655, The contract of leaseo
or Lire of thingx is termingted
in the manner commeon to (lli-
gations, as declared in the
eighth chapter of the title ()
Obligations, in so far as the
rules thercin contained can bo
applied, and subject to the
special rales eontained in this
titte. [IT. 91.]

1656. It is also terminated
by rescission in the manner
and for the causes deelared in
articles 1624 and 1641, and
also in cases of insolveney of
traders as provided in The
Tunolvent Act of 1864, [I1.41;
IIT. 58]

1657. When the term of a
Iease is uncertair, or the lease
is verbal, or presumed as pro-
vided in article 1608, neither
of the parties can terwinate it
without giving notice to the
other, with a delay of threo
months, if the rent he payable
at terms of three or more
months; if the rent be payablo
at terms of less than threo
months, the delay is to Dhe
reculated aceording to artiele
16542 —The whole nevertheless
snbject to that article and to
articles 1608 and 1653.—Poth.
L 2% Gy, Bail, 155
176, [T 61.)
1G58. The lease, if written,
terminates of course, and with-
aut notice, at the expiration of
the term agrecd upon.—Cod.
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L. 11, De loc. ct cond.; Dom.

1. 1, t. 4, s. 2, n. 11; Poth
Louage, n. 20, 308; 2 Bour. 43,
n. €; €. L. 2508; C.N.I757
[II.91.]

1659. The contract of lease
or hire of things is terminated
by the loss of the thing leased.
—ff, L. 25,§ 2, L. 9, § 1, loc.
cond.; Poth. Lounage, n. 655 2
Dour. 52, n. 1; €. N. 174L.
[LL. 91,

1660. If, during the lease,
the thing he wholly destroyed
hy force, or a
fortuitous cvent, or tuken for
purposes of publie utility, the
fease is diszolved of course, If
tho thing be destroyed or taken
in part only, the lessce may,
aceording  to  circumstances,
obtain a reduction of the rent
or tho dissolution of the leasc ;
but in cither case he has no
claim for damages against the
lessor.—f. L. 19,§ 6, L. 30,§ 1,
L, 15,87, L. 33, loc. cond., L.
23, De reg. ju.; Dom. L. 1, t. 4,
8. 3, n. 3; Poth. Louage, n.
139 --; C. L. 26675 C. N.1722.
[1I. 91.]

1661. The contract of lease
or hire of things is not dis-
sulved by the decath of the
legsor or lessee.—ff. L. 60, § 1,
L. 14, § 8, loc. cond.; Cod. L.
10, De loc. et cond.; Poth.
Louage, n. 52 ; 2 Bour. 41, n.
16: C. N. 1742, [II. 93.]

1€62. The lessor cannot
put an end to the lease, for
the purpose of occupying him-
self the premises leased, unless
the right to do so has becn
expressly stipulated, [and in

ipresistibie
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such case the lessor must give
notice to the lessee according
to the rules contained in article
1657 and the articles therein
referred to; unless it is other-
wise stipnlated.]—C. S. L. C.
e. 52; C.N.1761. [II,93.}

16€3. [The lessce cannot,
by rcason of the aliénation of
the thing leased, be cxpelled
hefore the cxpiration of the
lease, by a puerson who be-
comes owner of the thing
leased under a title derived
from the lessor; unless the
lease contains a special stipu-
lation to that effect and he re-
gistered.—In such case notice
must be given to thelessco ac-
cording to the rules contained
in article 1657 and the articles
therein referred to; unless it
is otherwise specially agreed.]
—ff. L. 25, § 1, loc. cond. ; Cod.
L. 9, de loc. et cond. ; Dom. 1.
1,t. 4,5. 3, n. 4; Poth. Lou-
age, n. 62, 101, 288, 289, 292,
203; €. N. 1743; C. 2128,
[1I.93.]

1664. [The lessce who is
expelled under a stipulation to
that effect is not entitled to re-
cover damages, unless the right
to do 80 is expreszly rescerved
in the lease.] ([1I.93.]

166€5. When property sold
subject to the right of redemp-
tion is taken hack by the seller,
in the exercise of such right,
the lease made by the buyer
is thereby terminated and the
lessce has his recourse for
damages upon the huyer only.
—Tr. Louage, n. 776, 777, &
eit. [IL. 93.]
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CHAPTER THIRD. servants, in the ahsence of

OF THE LEASE AND HIRE OF WORK. | “ritten procf, the master may
offer his oath, as to the condi-

SEOTION I tions of the cngagement and as
Coner T to the fact of the payment, ac-
Fencral provisions. companied by a detailed state-

1666. The principal kinds | ment.—If the oath he not of-
of work which may he lecased | fered by the master it may he
or hired are : deferred to him, and is of a

1. Tho personal services of [ decisory nature, as regards the
workmen, servants and others ; | suhjerts to which it is limited.

2. The work of carriers, by P12 Poth, Lonage, n.
land and by water, who un-|173: Guy. Deanestique, 1025
dertake the conveyance of per- [ N. D Giaves, S50 1455 €L
sons or things ; 1781, (L. u]

3. That of builders and 1670, The rights and «Lli-
others, who undertake works gationz arising from the lease

by vstimate or contract.—C. N, or hire ¢f joonal service are
1770, [IL. 93.] suhject to the rules common to
contracts. They ave alsoregu-

SECTION IL. lated in certain respeets in the

- . country parts by a special law,
Or the lease a?!(l I”)Plofj Aﬂw and inyl]lm towns ar]ul villages
porsonal sercice of worl- 1y -y of the respeetiv

men, serrands and Jl;lll)i;‘ilull cotnneils.—t' S, T
Others, Pete o e.2d, = 28, § 20, (11

1667. The contractof lease :
or hire of personal serviee can 1C71. The hiring «f seamen
only bo for a limited term, or|is wulject to cerlain  special
for a determinate undertaking. | rules previded in the act of the
—It may be prolonged by tacit | imperial parliament, intituled :
renewal.—ff. L. 71, § 1, 2, de| The Morchuat Shipping e,
cond. et dem.; Desp. Louage, 11854, and by an act of the par-
s. 2, n. 6; Poth. Lonage, 3725 fiament of Canadu, intituled:
Tr. 8815 C. N. 1780, [TL. 950 An Aot rospecting the Siipping
15€8. It is terminated by of Seamen, and the hiring of
the death of the party hired or | hoat-wen, commonly  called
his bhecoming, without fault, | v yrgevrs, by certain rules
unable to pertorn the serviees | ].r;.vill\-wl in an act intituled ¢
arrrecd ume——Il is alsotermi- | J{n act revpecting Voyagenrs.
nated by the death of the| (. 8. L.(.e. 05

=]

party hiring, in some easxes, |17, c.
wecording to cireumstances.—. 01; 25, 26 V., c. 65, (1190
2 Ort. Inst. 277 : Poth. Lonage,
n. 165-8, 171-5; . N. 1. SECTION Il
L. vl i 01 carriers.

1669. In any action for A/‘ "’.
wures by domesties or farm 1672, Curriers iy Jand and

18
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by water are subject, with re-
spect to the safe-keeping of
things entrusted to them, to the
same obligations and duties as
innkecepers, declared under the
title Of Deposit.—ff. L. 1, i.
p- & § 1-4, naut. caup. stah. ;
Dom.1.1,t. 4,880 5; C.N.
1782, [II. 95.]

1673. They are obliged to
receive and convey, at the
times fixed by publie notice, all
persons applying for passage,
if the conveyanco of passengers
be a part of their accustomed
business, and all goods offered
for transportation; unless, in
either c¢asc, there is a reason-
able and sufficient cause of
refusal.—C. 8. C. ¢. 66, s.
96-98, 119, 120; Guy. Voitu-
rier, 634; De Vil. D. C. C.
Voiture, n. 3; Sm. M. L. 288;
Sto. Bts. § 508; Ba. Ab. Car-
riers, B. {II. 97.]

1674. They are liable, not
only for what has been received
in the carriage or vessel, but
also for what has been deliver-
ed to them at the port or place
of deposit, to be put in their
carriage or vessel.—ff. L. 1, §
8, naut. caup.; Dom. l. ¢.; C.
N.1783. [II. 97.]

1675. They are liable for
the loss or damage of things
entrusted to them, unless they
can prove that such loss or
damage was caused by a for-
tuitous event or irresistible
foroe, or has arisen from a
defect in the thing itself.—
Merl. Messageries, § 11, n. 2,
for arréts ; C. 1071, 1072;
Huston vs. G. T. Railway, 3
L.C.J.269;C.N.1784; C. Co.
103, {II 97.]

1676. Notice by carriers, of
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special conditions limiting their
liability, is binding only upon
persons to whom it is made
known; and notwithstanding
such notice and the know-
ledge thereof, carriers are
liable whenever it is proved
that the damage is cansed by
their fault or the fault of those
for whom they are responsible.
—2 Tr. Louage, n. 942; 2
Par. n. 542, p. 449; Sto. Bts.
§ 554 & n. 3; 1 Bell, Com. §
104, 4th ed.; Sm. M. L. 489,
490; Huston vs. G. T. R. Co.
cit. sup. [IL. 97.]

1677. They arc not liable
for large sums of money or of
bills or other securities, or for
gold, or silver, or precious
stones, or other articles of an
extraordinary value, contained
in any package received for
transportation, unless it is
declared that the package
contains such money or other
articles.—The foregoing. rule
nevertheless does not apply to
the personal baggage of travel-
lers when the money or the
value of the articles lost is only
of a moderate amount and suit-
able to the circumstances of
the traveller, and the traveller
is entitled to be cxamined upon
oath in proof of the valuo of
the things composing such bag-
gage. — Fer. Aubergiste,
144 ; 1 Aug. 562 ; N. D.
Aubergiste, § 3, n. 3; 6 Marec.
532; 6 Boi. 173-5; 11 Toul. n.
255; 2 Duv. 329; Sto. Bts, §
530; Sm. M. L. 449, 490;
McDougal vs. Allan et al, 12
L. C. R. 321; Cadwallader vs.
G. T. R. Co., 9 L. C, R. 169;
McDougal vs. Torrance, 4 L.
C. J. 152, [1I.97.]
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1678. If by reason of a'for-
tuitous event, or irresistiblo
force, the transportation and
delivery of the thing be not
made within the stipulated
term, the carrier is not liahle
in damages for the delay.—ff.

L. 58, § 1, loe. cond.; Dom. L.
1, t. 4,s. 9 n. 5; C Co. 104,
[II.QT.]

1679. The carrier has a
right to retain the thing trans-
pultcd until he is paid for the
curriage or freight of it.—ff. L.
6 §1 2, 4. pot.; Dom. 1. 3, t.

. 5, n.11; Sm M. 1., 568-0;
Brewster et al. vs. Hooker ot ¢
1L.C.J.9; C.N. 2102 [II
97.]

1680. The reception of the
thing transported and payment
of the carriage or freight, with-
out protest, extinguish all right
of action against the carrier;
unless the loss or damage ix
such that it could not then be
known, in which case the claim
must be made without delay
after the loss or damage he-
comes known to the claimant.
—2 Par. n. 547, 554 ; C. Co.
105. [1I.97.}

1681. The conveyance of
persons and things by railway
is subject to certain special
rules, provided in the Adet res-
precting Railiays.—C. 8, C c.
G, < 68, 06-102, 119, 1205 ¢ N,
1786, [1I.990.]

1€82. &pecial rules relat-
ing to the contract of affreight-
ment and the conveyance of
passengers in merchant vessels
are contained in the fourth
book.—C. N,
ILL. 383.]

1786. [IL 99;
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SECTION V.
Of work by estimate and con-
iract.

1683. When a party under-
takes the construetion of a
building or other work hy csti-
mate and contraet, it may he
agreed, either that he shall
furnish lahor and ckill only, or
that he shall also furnish ma-
terials.~Dom. 1. 1, t. 4 T

2; Poth. Louage, n. , ."."l,
C.L.2725; C.N. 1787, [II

RN
1684. If the workman fur-
nish the materials, and the
work is to be perfected and
delivered as a whole, at a fixed
priee, the loss of the thing, in
any manner whatsoever, b('f'me
delivery, falls upon himself,
unless the loss is caused by the
fault of the owner or he is in
default of rovciring the thing.
—f. L.2,§1; i, loe. cond. ;
L. 20; L. 63, (le cont. mn]t
Dom. ]. t. 4, ;
Poth mer-o n. .
SO, & pt.Te. 3, al. 4 5
lnuqvo 47 l; Mare 65
1 age, L0976 - ]" I)u$
56, 55T N, "[T1.99.)
1685. Il the workman fur-
nish euly labor and skill, the
loss of the thing before delivery
does not fall upon him, unless
it is lau\ul by hisz fanit.—ff.
3 L. 62, loe. eond.;
E n. 4: Poth.
15, Hon g
Clisee [IE

Louage, n. 42
¢, L2305 (.
.

1686. Inthe case of the last
preccding article, if the work
is to be perfected and delivered
as a whole, and the thing perish
betore the work has been re-
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ceived, and without the owner
being in default of recciving it,
the workiman cannot claim his
wages, although he be without
fault; unless the thing has
pevished by reason of defect in
the materials, or by the fault of
the owner.—ff. L. 61, §1; L. 38,
f.p. &£ §1,loc. cond.; Dom. L. 1,
¢, n. 4; Poth. Lounuge,
Ly T Louage, n.
; 6 Mare. 537 L (.
L1255 CONL1Tw. (IT.99.]
148%. If the work be com-
pored of several parts, or done
at  certain rate hy measure-
ment, it may be reccived in
parts. Tt is presamed to have
been g0 reccived, for all the
partg paid for, if the owner
pays the workman in propor-
tien to the work donc.—Poth.
Lou. n. 46, 457 ; C. L. 2732 (.
N.1Tub; € ¢V 12765 Auth.
under three pre. arts. [II.99.]

1688. Ii a building perish
in whole or in part within ten
years, from a defeet in con-
struction, or evea from the un-
{uvurable nature of the ground,
tie  architeet superintending
the work, and the builder arc
jointly and scverally liable
for the loss.—Cod. L. 8, de op.
pub. i Poth. Louage, n. 42..
426, Ob. n. 163 ; Fer. on 113,
C.P.; Bour. L. 6, t. 2,¢.9, n.
85 €. 2259; Brown & Lauric,
5 L. C. R. 65, and cit.; C.
N. 1792, 2270. [IL.99.]

1689. If, in the case stated
in the last preceding article,
the architect do not superin-
tend the work. he is liable for
the loss only which is occa-
sioned by defector error in the
plan furnished by him.—19
Duv. n. 354, [II. 99.]
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1690. [When an architeet
or builder undertakes the con-
struction of a building or other
worls hy contract, upon a plan
and specifications, at a fixed
price, he cannot claim any ad-
ditional sum upon the ground
of a change from the plan and
specifications, or of an increase
in the labor and materials, un-
less such chango or inerease is
authorized in writineg, and the
price of them is azrced upon
with the proprictor. — Poth.
Lou. n. 407, 408; N. D. Dévis
et Marché, 364; Tr. Louage;
n. 1016-1019; 6 Marc. 542; 6
Boi. 193 & arr. cit.; 19 Duv.
s . N, 1793, [II. 101.]

1691. The owner may can-
cel the contract for the con-
struction of a huilding or other
works at a fixed price, although
the work have heen hegun, on
indemnifying the workman for
all his actual expenses and
labor, and paying damages ac-
cording to the circumstances
of the case.—Poth. Lou. n. 440-
2-4; Gruy. Lou. 48; C. L. 2736;
C. N.1794. [IL. 101.]

1692. The contract of lease
or hire of work by cstimate
and contract is not terminated
by the death of the workman;
his legal representatives are
bound to perform it.—DBut in
cases wherein the skill and
ability of the workman wero
an inducement for making the
contract, it may be cancelled
at his death by the party hir-
ing him.—Poth. Louage, n.
423, 453-455; GGuy. Louag-, 48;
(.1, 2737; C.N. 1795. [I1.101.]

1693. In the latter case
stated in the last preceding ar-
ticle the owner is bound to pay
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to the legal representatives of
the workman, in proportion to
the price agreed upon in the
contract, the value of the work
done and materials furnished,
in casc such work and mate-
rials are useful to him.—Poth.
Lou. n. 4365 C. N. 1796. [II.
101.]

1694. The contract is not
terminated hy the death of the
party hiring the work, unless
tho performance of it becomes

thereby impossible. — Poth.
Lou. n. 444 ; C. N. 1742, [IL
101.]

1G95. Architects, builders
and other workmen, have a
privilege upon the buildings,
or other works constructed by
them, for the payment of their
work anil materials, subject to
the rules contained in thetitle

(O Privileges and Hypothies, '

andthe titte ()f Leeyistration of
Teeal Righte.—C. 8. 1. CL e 87,
8. 26.§ 4; (. N. 2103, [IL.101.]

16985, Masons, carpenters,
and other workmen, who un-
dertake work by contract, for a
fixed price, arc subject to the
rules prescribed in this section.
They are regarded as con-
tractors with respect to such
work.—Tr. Louage, n. 1053 ; 4
Fen, 2125 ¢ L. 2742; €. CO VL
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1283 ; C.N.1799. [II. 101.]

1697. The workmen who
are employed by the contractor
in the construction of a build-
ing or other works have no
dircet action against the owner.
—Guy. OQuvrier, 470 ; Bridgman
vs. Ostell, 9 L. . R. 445; C.
N. 1798, [II.101.]

CHAPTER FOURTII.

OF THE LEASE OF CATTLE ON
SHARFES.

1698. The letting out of
cattle on shares is a contract
by which one of the partics
delivers to the other a stock of
cattle to keep, feed, and take
care of, upon certain conditions
as to the division of profits
between them.—-C'od. L. 8§, De
pace.; Path. Chep. n. 65 2 Arg.
2065 C.N. Isuo. [IL 1v3.]
1699. Every kind of animal
which is susceptible of increase
or profit, in agriculture or
commerce, may he the object
of this contract.—Dom. L. 1, t.
4, 5. 1, n. 2; Poth. Chep. n.
21-23; C. N. 18020 [1I.103.])

1700. If there be no special
agrecment the contract is reju-
Jated by the usage of the place
where the cattle are kept.—C.
N. 1805, [I1.103.]

TITLE EIGHTIL.
OF MANDATE.

CHAPTER FIRST.
GENERAL PROVISIONS.

1701. Mandute is « contract  who by his aceeptance obli

mandator, commits a lawful
buziness to tho management of
another, called the mandatary,

[}

by whieh a person, called the himselt to perform it.—The

15%
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aceeptance may  he implicd
frow the uets of the mandutary,
and in some cascs from his
silence.—ff. L. 1, De proc., L.
1, Mand. : Poth. Mand. 1, 31-

33 Do, L1t 1o, s, 1, § 1235
1465, 148, 149 ; |

Tr
Halifax, AL (
1475 (L L. 2008
1795, {1IL 81.]

1702. Mandate is gratu-
itous nnless there is an agree-
ment or an established usage
to the contrary.—it. L. 1, § 4,
L. 6, mand.; Inst. }5, de mand.;
Poth. Mund. n. 5, 26
Trow. Le. §9 ands. 3, §8,9;
Te. Mand, 249-251; C. N. 1986,
{11, 81.]

1703. The mandate may
be cither special, for a parti-
cular husiness, or general, for

med.n. 5 --
' L. 70 5 Sto, Bts.
C.N. 1794,

all the affairs of the mandator. |
—When general it includes
only acts of administration.—
For the purpose of alienation !
and hypothecation, and for all
actz of ownership other than
the

acts of administration,
mandate must be cxpre
ff. L, 1,§1, de proc. L. 16, L.
60, L. 63, e. t.; Poth. Mand.
n. 123, 144, 1549, 160 ; Dom. 1.
c.s. 1, §6-8 §5.105 Tr.
Mand. n. 276, 278, 2565 C. N,
1957, 1988, [I1I.81.]
1704. The mandatary can
do nothing beyond the autha-
rity given or implicd by the

mandate. e may do all acts
which are incidental to such
authorit and necessary for
the ¢ ion of the mandate.
—f. . de proe.; Dom. L
Ccox, 0,8 10; Tr. Mand. 285,
2100 ¢.N.1989, [IIT. 81.]
1705. Powers granted to

persous of a certain profeseion

MAXDATFE.

or ealling to do any thing in the
ordinary coursc uf the husiness
which they fullow, nced not be
specified ; they are inferred
from the nature of such profes-
sion or calling. —Sto. Ag. §

127-133,228 ; Pa. . & A, 194,
200, 201; C. L. 2969. [III.
81.)

1706. An agent employed
to buy or sell a thing cannot he
the buyer or seller of it on his
own account.—if. I.. 34, § 7, de
contr. emp.; Sto. Ag. n. 213;
Sm. M. L. 121 ; . J484;
C.N.Tau6, [111. 8L.]

1707. Emancipated minors
may be mandataries, but in
such casoes the action of the
mandator against the minor is
subject to tho general rules
'relating to the obligations of
minors.—ff. L. 3, § 11, L. 4, de
 min.; Tr. Mund. n. 330, 332-

S350 ¢UNL1990. [III.81.]

1708. A married woman,
who cxecutes a mandate given

to her, binds tho mandator,
I but no action can be brought

against her otherwise than as
i provided in the title () Mo .-

rivge.~Poth. P. Mar. n. 49;
[Tr.” Mand. n. 330, : 3353
(G 5

T5t; €. N.1990. [1IL. 81,]

CHAPTER SECOND,
| OF THE OBLIGATIONS OF THE
MANDATARY.,
SECTION 1.

Of the obliyations  aof the
mandatary toward the
mendicator,

. 1709. The mandatary is
| obliged to exccute the mandate
' _wluich he has aceepted, and he
is liable for damages resulting
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from his nou-cxecviion of it
while his authority continues.
—Ie is olligeld, after the ex-
tinction of the wandate, to do
whatever is a necessary con-
sequence of acts done hefore,
and if the extinction be by the
death of the mandator, he is
obliged to complete business
which is urgent and caunot he
delayed without risk of loss
or injury.—ff. L. 22, § 11, L. 5,
L. 8, § 10, mand.; Inst. § 1
do mand

1,
Poth. Mand. n. 35,
107; Frsk. Tust. b, 3,t. 3, n.
41, p. 7045 Sto. Bte. n. 204;
Tr. Mand, n. 0 N
20715 NI [IIIL 80
171C. The mandatary is
bound to exercise, in the exc-
cution of the mandate, reason-
able skill and all the cure of
privlent administrator. — Ne-
vertheless, if the mandato he
gratuitong, the court may mo-
derate the rigor of the liabili-
ty arising from his negligenee
or fault, according to the
cumstances.—fF. L. T0, L. 12, ¢
10, mand.; Cod. L. 15, mand. ;
Poth. Mand. n. 46 ¢ 10455
Dow, L1, t05, 05,84, 55 Tr.

2

Mand. n. 395 ; Jones, Bits 61,
62, 114; Pa. . & AL 6; Ersk.
Inst. b, .t 5, § 56, p 6995 C.

. CoNL B2, [T 85.]
1711. The mandatary is
answerable for the person whom
bo substitutes in the exceution
of the mandate, when he is not
empowered to do so; and if
the mandator he injured by
reaxon of the snhstitution he
may repudiate the acts of the
substitute.—The mandatary is
answerable in like manner

when he is empowered to sub-

stitute. without designation of

R

the person to he substituted,
and he appcints enc who is
notoriousdly unit—In all thee
cases the mandator has a di-
rect action against the persun
suhstituted by the mandat
—ff. L. & § 2, mand. L. 21, §
de neg. gest; Poth. Mand. n.
93 Tae. Procurcar, 521; Tr.
d.on. HT-110 €, L. 2206,
79,2078 CONL 1904, [ILI

3.]

1712. When several man-
datariex are appointed toxcther
for the same business, they are
jointly and severally liable for
cach other's acts of administra-
tion, unless it is otherwise sti-
pulated.—fF. L. 60, § 2, wand. ;
Dom. L 1, t. 15, & 3, n.
Poth. Mand. n. 63 ;
Inst. b, 3, t. 03, § 045 Sto.
§ 44, D= § 1933 Jones, T
510525 CONLT995; Tr. ny 48t
[111. 83.)

1713. The mandatary is
hound to render an account of

8

ir- | his administration, and to de-

liver and pay over all that he
has received under the antho-
rity of the mandate, cven if it
were notdue; sulijeet neverthe-
Iess to hisright to deduct there-
from the amount of his dis-
bursements and charges in the
exceution of the mandate.—Ir
he havereeeived a determinate
thing he is cotutied to vetain it
until such dishursements and
charges are paid.—ff. L. 20, L.
10, § 8, mand. ; Pcth. Mand. n.
51, 38, 59; Do L. n. 85 Tr.
N

Manl. n. G Pa.
&AL 124,
§ 17
[IIl. s3]

1714. He is bound to pay
intorest upon the money of tho

N.

19u3; €. 1728
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mandator which he employs |

for his own use, from the day
of so employing it, and upon
any remainder due to the man-
dator, from the time of being
put in default.—fF. L. 10, § 3,
mand. ; Poth. Mand. n. 51, 506;
C.N.1996. [IIL. 85.]

SECTION IIL

the olligations of the
mandatary towird third

prrsons,

1715. The mandatary act-
ing in the name of the manda-
tor and within the bounds of
the mandate i8 not personally
liable to third persons with
whom he contracts, exeept in
the case of factors hereinafter
specified in article 1738, and in
the cases of contracts made by
the master of a ship for her
use.—ff. L. 20, de inst. act.;
Poth. Mand. n. 87; Dom. 1. 1,
t. 16, 8. 3, n. 8; Tr. Mand. n.
510; Sto. Ag. 263; Pa. P. &
A.368; C.N. 1947, [III.85.]

1716. A mandatary who
acts in his own name iz liable
to the third party with whom
he contructs, without prejudice
1o the rights of the latter
againyt the mandater also.—
Potl. Mand. n. 88; Pa. P. &
A. 361, 372; Sto. Ag. 163, 266,
269 ; Tr. Mand. n. 522 --.
[1II.85.]

1717. He is liable in like
manner when he exceeds his
powers under the mandate,
unless he has given the party
with whom he contraets suffi-
cient communication of such
powers.—C. L. 20515 Sto. Ag.
264, 2635 Tr. Mand. 591, 5
C. N. 1997. [IIL. 85.]

0or

9.
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.1718. Hoisnotheld to have
exceeded his powers when he
executes the mandate in a
! manner more advantageous to

the mandator than that speci-
I fied by the latter.—ff. L. 5,§ 5,
| mand.; Poth. Mand. n. 92;
Tr. Mand. n. 403; C. L. 2980,
[II1. 85.]

1719. He is held to have ex-
cecded his powers, when he does
alone any thing which, by the
wandate, he is charged with
doing conjointly with another.
—ff, L. 5, mand. L. 11, § 5,
de inst. act.; Poth. Mand. n.
99; Dom. 1. 1,t.15,s.3, n. 145
Sto. Ag. § 42, 43, [IIL. 85.]

CHAPTER THIRD.

OF THE OBLIGATIONS OF THE
MANDATOR.

SECTION 1.

O the obligations of the
meundator  toward the
mandatary.

1720. The mandator is

bound to indemnify the man-
datary for all obligations con-
tracted by him toward third
persons, within the limit of his
powers; and for acts exceed-
ing such powers, whenever
they have been expressly or
tacitly ratified.—ff. L. 45, i.
P-» § 5, mand.; Dom. L 5, t. 15,
s. 2, n. 1; Poth. Mand. n. 80-
82; Sto. Dts. § 196, 198; C. N.
1993, [III. 85.3

1721. The mandator or his
legal representative is hound
to indemnify the mandatary
‘for all acts done by him with-
in the limit of his powers,
after the cxtinetion of the
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mandate by death or other
cause, when he is ignorant of
such extinetion.—Poth. Mand.
0. 106 ; . 1725, 1670, [II1. 85.]
1722. The mandator is
hound to reimburse the ex-
penses and charges which the
mandatary has incurred in the
exccution of the mandate, and
to pay him the salary or other
compensation to which he may
be entitled.—When there is no
fault imputable to the manda-
tary, the mandator is not re-
leased from such reimburse-
ment and payment, although
the husiness has not been suc-
cessfully  accomplished ; mnor
can he rcduce the amount of
the rcimbursement upon the
ground that the expenses and
charges might have been mado
less by himself.—ff. L. 12, § 9,
L. 27.84; L. 56, § 4, mand.;
Poth. Mawl. n. 63, 64, 78, 79 ;
Dom. 1. 1,t 15,8 2,n. 2, 5; 2
Par. n. 489, 571 €. (o, 93,94
€. N.1999. [III.&7.]
1723. The mandatary has
a privilege and right of pre-
ferenee for the payment of the
expenses and charges mention-
ed in the last preceding article,
upon the things placed in his
hands and upon the procecds
of the sale or disposal thereof.
— 17155 €. Co. 97, 94, [III.
T
1]724. The mandator is oh-
ligedd to pay intevest upon
money advanced by the man-
datary in the cxecution of the
mandate. The interest ix com-
puted from the day on which
the money is advanced.—ff. L.
12,89, mand. ; Dom. Loe.n. 4
Tr. Mand. n. 271, 275 --; ¢. N,
2001. [III. s7.]
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1725, The mandator is oh-
liged to indemnify the manda-
tary who is not in fault, for
losses caused to him by the
exccution of the mandate.—fF.
L. 20, L. 29, § 6, mand. ; Poth.
Mand. 75, 76; Dwn. L 1, t. 15,
s. 2, n, i; Sto. Bts., §200, 201,
Ag. 3415 Tr. Mand. n. 655 --;
CONL 2000, (ILL 57.)

1726. If a mandate he
given hy several persons, their
oblizations toward the manda-
tary aro joint and several.—ff.
L. 59, § 3, mand.; Poth. Mand.
n. 82; Dom. L e. n. 5: Ersk.
Tunst. b.3,t.3,§ 085 C.)
[III.87.]

SECTION I
OFf the ohligatious ol the msn.
dator toward third
)H'}‘.\'IHI.\'.

1727. The mandator is
hound in favor of third persons
for all the acts of his manda-
tary. done in execution and
within the powers of the man-
dite, exeept in the ease pro-
vided for in article 1733 of this
title, and the cascs wherein by
agreenment or the usage of
trade the latter alone is bound.
—The mandatoris also answer-
able for as-ts which exceed such
power, if ho have ratified them
cither cxpressly or tacitly.—
LT, R,
Dow. 1L 1,
Dur. 260,
11 --, 516,

H L B35, 036 Rto. Ag. §
442, 444, 445, 146, H45; 1 Bell,
Com. § 418, ). 396, 399 Du. D.
& A 247, 248; C. N. 1u98.

III. &7.]

1728, The mandator or his

legal representative is bound
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toward third persons for all
acts of the mandatary. done
in execution and within the
powers of the mandate after it
has been extinguished, if its
extinction be not known to
such third persons. — Poth.
Mand. 106; Dom. 1. 1, t. 15, s.
4. n. 1, 7; Ersk. Inst. b, 3, t.
G841 CONL 20000 [IILLST.]

1729, The mandator or his
legal representative is bound
for acts of the mandatary done
in exccution and within the
powers of the mandate afterits
extinetion, when such acts are
a nee ry consequence of a
business already begun.—Ile
is also hound for acts of the
mandatary done after the ex-
tinction of the mandate by
death or cessation of authority
in the mandator, for the com-
pletion of a Dbusiness, where
Inss or injury might have heen
einsed by delay.—Poth. Mand.
106, 107, 111, 121; Dom. L. e.
n. 7; Ersk. Inst. Loe.; 1 Bell.
Com. § 413, p. 396; C. 1709,
[II1.%9.]

1730. The mandator is
liable to third parties who in
good faith contract with a per-
son not hiz mandatary, under
the belief that he is so, when
the mandator has given reason-
able cause for such helief.—1
Bell, Com. 411,412; Pa. P. A.
162 --; Sto. Ag. 443. [III.
89.1

1731. Heis liable for dam-
ages caused by the fault of the
mandatary, according to the
rules declared in article 1054.
—Poth. Oh. n. 453; 1 Bell,
Com. § 418, p. 400 ; Sto. Ag. §
452. {III. 89.]

MANDATE.

CHAPTER FOURTIL.

OF ADVOCATES, ATTORNEYS AND
NOTARIES.

1732. Advocates, attorneys
and notaries are subject to the
gencral rules contained in this
title, in so far as they can he
made to apply. The profession
of advocate and attorney is re-
gulated by the provisions con-
tained in an act intituled : An
Act vespecting the Bar of Lower
Cunada, and that of notary by
an act intituled: An Aet res-
pecting the Notarial Profession.,
—C. S. L. C.c. 72; Ih. c. 73;
C. 8. (. c. 75. [III. 89.]

1733. The rules concerning
the duties and rights of advo-
cates and attorneys, in the
excreise of their functions be-
fore the several courts of Lower
Canada, are contained in the
Code of Civil Procedure, and in
the rules of practice of such
courts respeetively.—[III.89.]

1734. The rules of pres-
eription relating to advocates,
attorneys and notaries are con-
tained in article 2260, [IIX. 89.]

CHAPTER FIFTH.

OF BROKERS, FACTORS AND OTHER
COMMERCIAL AGENTS.

1735. A broker is one who
cxereises the trade and calling
of negotiating between parties
the business of buying and sell-
ing or any otherlawful transac-
tions.—He may be the manda-
tary of both parties and bind
both by his acts in the business
for which he is engaged by
them.—ff. L. 3, de prox.; Dom.

L1,t 17, 8 1, n 1;: C. Co.
1745 C. L.2985; Sto. Ag. § 28,
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Sm. M. L. 507, 508; Syme et
al. vs. Heward, 1 L. €."R. 19,
[IIT. 89.1

1736. A factor or commis-
sion-merchant is an agent who
isemploycd to buy or sell goods
for another, cither in his own
name or in the name of his
principal, for which he receives
a compensation commonly eall-
cida commission,.—3 Chit. Co. L.
103, 1943 Sto. Ag. § 355 2 Par.

404-412; 1 Dell, Com., 408,
409; Lrsk. Inst. .3t 5, § 34,
[ITI. x0.]

17837. Brokers and fuctors
are xuhject to the general rules
declarid in this title, when
these are not inconsistent with
the articles of this chapter.
[IIT. 91.]

17838. A factor whose prin-
cipal resides in another country
is personally liable to third
persons with whom he con-
tracts, whether the name of
tho principal be known or
not. ~ The principal is not
liable on such contraects to

the third partics, unless it is
proved that the ecredit was
given to hoth principal and
factor, or to the prin ].:\I!

alone.—Pa. P. & A. 24 o,
2825 Kto. Ag. § 26K, 20,
2 Par. 4045 Sm. M. L. 66
[TI1.91.]

1739. Any person may con-
trant for the purchase of goods
with any agent entrusted with
their possession or to whom the |
samo have been consigned, and
may receive the same from such |
agent and pay him the price
thereof, and such contract and
payment is binding upon the
owner of the goods, notwith-
standing the purchaser has

5
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notice that he is contracting
only with an agent.—C. 3. ¢
¢. 59,8, 1. [III.91.]

1740. Any uzcnut entrusted
with the poszes<ion of gaods, or
of the dornnients of title there-
to, is decmed the ow ner thereof
for the following purposes, that
is to say :

1. To make a sale or contract,
asmentioned in the last preced-
ing articlo;

2. To ecntitle the consignee

of goods consigned by such
agent, to a lien thercon for
any money or negotiahle secu-
rity advanced or given hy him
to or for the use of such agent,
or received for him by such
agent for the use of the con-
signee, in like maoner as if
such agent were the true owner
of the gooidx ;
To give validity to any
comtract or agreement, hy way
of pledge, lien or sceurity, made
in good faith with such agent,
as well for an original loan,
advance or payment made vpon
the sccurity of the goods or
documents, as for uny vther or
continuing wlvanee iu respect
thereof ;

4. To make such contract
binding upon the awner of the

3.

goods and on all cther per-
sons interested therein, not-

withstanding the person claim-
ing such pledxe or lien had
notice that he was contracting
only with an agent.—C. X, (.
c. 59, s 2. [TIL 91.]

1741. In cazc any person
having a valid lien and sccu-
rity on any goods or documents

tof title or negotiable security,

in respect of a previous advance
upon a contract with an agent,
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gives up the same tosuch agent,
upon a contract for the pledge,
lien or sccurity of other goods,
or of another document or secu-
rity, by such agent delivered to
him in exchange, to ho held
wpon the same lien as the goodz,
document or security so given
up, then, such new contraet, if
in good faith, is deecmed a
valid contract, made in con-
siderition of a present wilvance
in money, within tho provisions
of this chapter, bat the lien
acquired under such new con-
tract, on the goods, document
or sceurity, deposited in ex-
change, cannot cxceed the
value of the goods, document
or security, so delivered up
and exchbanged,— C. 8. (. c.
5,3, [IIL 91.]

1742, Such contracts only
are valid as are mentioned in
this chapter, and such loans,
advances and exchanges only
are valid as are made in good
faith and without notice that
the agent making the same has
no authority so to do, or that
he is acting in bad fuith against
the owner of the goods.—C. 8.
C.oeob9,8.04, [ILIL. 91.}

1743. Loans, advances and
exchanges in good faith, though
made with notice of the agent
not being the owner, but with-
out notice of his acting without
authority, bind the owner and
all other persons interested in
the goods, documents or securi-
ty. as the case may be.—C. 3.
(. e. 59,8 6, [III.91.]

1744. No antceedent debt
owed by an agent entrusted
with the possession of goods or
the documents of title thereto,
can be the subject of any lien

MANDATE.

or pledge of such goods or do-
cunients, nor can the agent for
any purpose relating to such
goods deviate from the orders
or authority received from his
principal.—C. 8. C. e. 59, s. 5.
[IIL. 93.]

1745. Bills of lading, ware-
house-keeper’s or wharlinger’s
receipts or orders for delivery
of goods, bills of inspection of
potash or pearlash, and all
other documents used in tho
ordinary cousc of husiness, as
proof of the possession or con-
trol of goods, or purporting to
authorize, cither by endorse-
ment or by delivery, the posses-
sor of any such document to
transfer or receive goods there-
by represented, are deemed
documents of title within the
provisions of this chapter.—C.
8. C.e. 59,s. 7. [IIL 93.]
1746. Any agent possessed
of any document of title,
whether derived immediately
from the owner of the goods, or
obtained by reason of the agent
having been entrusted with the
possession of the goods, or of
any document of title thereto,
is deemed to he entrusted with
the posscssion of the goods
represented by such document
of title.—C. 3. C. c. 59, s. 8.
[III.93.]

1747. Any contract pledg-
ing or giving a lien upon any
document of title, is deemed a
pledge of and lien upon the
goods to which it relates, and
the agent is deemed the posses-
sor of the goods or documents of
title, whether the same be in his
actual  custody or be held
by any other person for him
or subject to his control.—
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C. 8. (e 50, 5, 0. [IIN. 93.]

1748, When aloan or wd-
vauee is made in good [ith, to
an agent entrusted with and in
ion of wowds or docu-
mients of title, on the faith of
any contract in writing to con-
sign, deposit, transfer or (deli-
versueh goods, or documents of
titte, and the ~ame are actually
received by the person making

poss

the Toan or advunce, either at
the time of the contract or at a
time subseguent thereto, with-

out notice that the azent is not
withorized to make the pledze
or sceurity, such loan or al-
vance is deemad a loan or ad-
vance upon the sceurity of the
sonds or docoments of title
within the provisions of this
chapter.—C. Rt e 59, 5. 10,
[111.93.]

1749. Every contract, whe-
ther made dircetly with the

agent or with a clerk or other!

Jrerson on his behalf, is decmed
2 contrart with such agent,—C,
RoCoe toosc ) {THL v

1750. Every payment, whe-
ther made by money, bill of
hange or uther negotiable
soonrity, is decined an advance
within the provisions of this
chapter.—C. 8, Coel 30, 80 120
Lree os]

1751, Fvery agent in pos-
session of goads or doenments
as aloresail i for the purposes

of this chupter taken to be en- |

trusted therewith by the owner,
unless the contrary is shewn
in cvidence.—t'. =. (. . J4, s.
13, [III. 93.]

1752. Nathing contained in
this chapter lessens or affects
the civil responsibility of the
agent for the breach of any ob-

19
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ligation, or the nou-fulilnent

ot his orders or anthoritv.—,

Mot e s b [TTEL 0
1753, Notwithstmnling any

of the forceaing articles, the

OWIOCEr may vre-lecin oy gllllll*l
or docwments of title pledged
as afuresuaid, at any tite betore
the same have been sold, upon
repayment of the mmonut of
the licn thereon, or restoration
of the scenritics in respect of
which the lien exists, and npon
payment or satistuction to the
agent, of any sum of oney
for or in respect of whish such
agent is entitled to retain the
or documents by way of
lien azgainst sueh owner; or he
may recover from the person
with whom any goods or doen-
ments have been pledged, or
who has auy lien thereon, any
balanee or sum of money re-
maining in his hands as the
produce of the sale of the
goolds, after  dedueting  the
amount of the lien under the
contract.—C. 8. Cooe. 5 s 20,
[1I1.95.]

1754. In caso of the bank-
ruptey of any agent, and in
case the owner of the goals
redeem the same, he is lield,
in respect of the sum paid hy
himm on acseunt of the wzont
for sueh redemption, to have
paid the sawe for the vse of
rsuch agent betore hic bank-
raptey, or in case the goods
jbave not bheen so redecm:l,
| the owner is deemed a eieditor
of the agent for the value of
the goods so pledgzed at the
time of the pledze, and iy in
either case claim or set off the
sum 8o yuid, or the valne of
such goods, as the case may

goods
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CHAPTER SIXTH.
OF THE TERMINATION OF MANDATE.

1756. Mandate terminates :

1. Iy revocation;

2. By the renuneiation of the
wandittary ;

3. By the natural or eivil
death of the mandator or man-
datary;

4. By interdiction, bank-
ruptey. or wther change in the
cowlition of cither party by
which his civil capacity is
alteceted ;

5. By the cessation of au-
thority in the mandator;

6. By the accomplishment of
the husiness or the expiration
of the time for whieh the
mandate is given;

7. By other caunses of ex-
tinction conunon to uhliguliunx.
—ff. L. 12, § 16, L. 22, § 11,
27, 8 1. 26, i. p. mﬂ.nd 5
l'ml L. 15, mand. ; Poth, M mrl
101, 103, 111 - [ENEI

t. 15, s.4; T

by, s 210

[TII.

])um 1. I
T4 -5 Nlo.
Clam. 00 --,
C. XL 2o,

[III. 95.]
175€. The mandator may
at any time revoke the man-
date, and oblige the mandatary
to return to him the procura-
tion, if it be an original instru-
ment.—f. L. 12, § 16, mand. ;

Poth. Mand. 1. ¢.; Tr. Mand.
764 = ; . L, 2997; C. N. 2004.
[IIL, 05.}

175%. The appointment of
a new mandatary for the same
business has the effect of a
revocation of the first appoint-
ment from the day on which

MANDATI,

the former mandatary has been
m»tiﬁcd ui’ thc new appointment.
—iY, . § tn, Do proec.;
Poth. M mrl 114 --; Dom. L c.
n. 2: o L. 2999 ‘hr. Bts. §
20N UN 2006, [1III. 95.]
1'75 8. If notice of the revo-
cation he given to the manda-
tary alome, it dues not affect
third persons who in ignorance
of it have contracted with the
mandatary, saving to the man-

dator his right against the
latter.—~Poth. Mand. 121; ¢.
1728 5 . L. 2948 ; e N. 2005.
[TLL 95.]

1759. The mandatary may
renounce the mandate after ac-
ceptance, on giving due notice
to the mandator. But if such
renunciation be injurious to the
iatter, the mandatary is an-
swerable in diumages, unless
there is a rearonahle cause for
the renunciation. It the man-
datary be acting for a valuable
consideration he is liable ac-
cording to the general rules
relating to the invxecution of
obligations.—ff. L. 22, § 11; L.
5, § 15 L. 23; T.. 24; L. 25,
mand. ; Poth. Mand. n. 38 --;
Dom. L e. n. 35-5; Tr. Mand.
806, 582; Nto. Ag. § 4785 C.
title (4 Obligations, e. 63 C. N,
27, {111 95.]

1760. Acts of the manda-
tary, dope in ignorance of the
death of the mandator or other
causc whereby the mandate is
extinguished, are valid.—ff. L.
26, mand.; Poth. Mand. 106;

Dom. 1. e, n. 7; Tr. Mand.
811--; Sto. Dts. § 204, 205; C.
N. 20085 . INU 1724, [III
97.

17€1. The legal represen-
tatives of the mandatary, hav-
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ing 2 knowledge of the mandate
and mot Leing e apncitated
by minority or utherwise, are
howsd o give notice of  his
death to the mundiutor and to
do, in Lasiness already hegun,

TTTLE

0

CGENERAL PROVISIUNS,

1762, Loans are of two kinds :

1. The loan of things which
may bhe used without being
destroyed, ealled lvan for use
[

2. The leau of things which
are consuined by the use made
of them, called leam for con<

samption (mu[mrm) -]
de reb,

Joues, it
;¢ L
[III 97.]

cn«l

COAPTER FIRST.
OF L0AN FOR UskE {COMMODA-

TUM.)

RECTION T
Cenerild procisions.

1763. Loun for usc is :

N

whiteveris fmmedinte Iy neces.
sary to preteet the atter fron
Toss —tt, Argoex leg. do, pro
Poth,” \hnd 101
Trop. Mand. 850, 8
[HERUTIUR

sue,

h.

. X."uln [][[ (,‘ ]

NINTIT.

LOAN

o Sto,
. NL IS8T,

([IT, 97.)

H
1576,
1764. Thelendercontinnes

to he the owner of the thmr'
leut.—tf T &0 L. 9, commual.
Poth. Frét U. 1; Tr. I'rét, u;;
L 28665 CONC IS [IITL
7.

17C5. Every thing may e
louned for use which may he
the ohjeet of the contruct of
re.— ('L 1605-6 5 Path.
11 C.NOISTS, [IILL

Prét. U
0.1
SECTION IL
olfigutings
borroweer
1 1766, [The hrrower s
Fhomd to leetow the eare of
a prodent adinistrator in tho

| OF the af the

contriet by whieh one purty, | ~ate-keeping and pocaeivation
called the Lender, gives to ano- | ol the thing Toanied, | 1o can-
ther, vulled the horrower, nllt:l[']ll_\'l}l“lin‘lt;!'r:l!w_\'1|'|)||.'|‘
t],;,.}r to he used by the latter  use than thu% for which it is
wratuifonsly for a time, and intended by its nature or I)\“
then to be retvrned by him to, w(nnm_——lnst Lot 1008

the tormer.—ff. Lo 1, § 1 ¢ 11 3 ; I,;l: Ob”(. :II][‘¢{:
s L.d; Loh, § com.; Inst, | N " com.; Patl
1§.%:’, 1 15,5 20 £.3 Poth. Pret Pret U.ds: (N Isao,  [1IL

UColntr. e 1,501, 8.1 Te. 99}
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1767. If the horrower
apply the thing to any other
use than thut fer which it is
intended, or use it for a longer
timo than is wgreed upon, he
iz liable for the loss of it arising
even from a fortuitous event.
—Author. undera. 17665 Poth.
Pret UL 58, 60; . N. Issl.
{11 99.]

1768. If the thing lent bo
lost by a fortuitous cvent from
which the horrower might have
preserved it by using his ow n,
or if being unable tu xave both
things he preferto save hisown,
ho is liable for the loss.—ff. L.
5,84, com.; Cold.L.1,decom.

Poth. Pret Ul 56 Sto. Bts, §
246-251; €N 1882, [IT1.99.]

1769. If the thing deterio-
rate by the use alone for which
it is lent and without fault on
the part of the borrower, he is
not liahle for the deterioration.
—ff. L. 10, i. p. L. 25, com.;
Poth. Prit 17, 05, 19, 55, 69;
C. N, 1854 [ITI. 99.]

1770. The horrower cannot
retain the thing lent for adebt
due to him by the lender, unless
suelt debt isfor expenses neces-
surily incurred in the preserva-
tion of the thing.—ff. L. 18, §
2, eom.; Cod. L. 4, de com. ;
Poth. Prét U, 43, 44, 82; Tr.
Pret, 1285 Vin. Q8. L. lc 53
CON. 1955, [IIT. 99.1

1771. If in order to use the
thing the borrower have incur-
red expense, he is not entitled
to recover it from the lender.—
f.1.18,§ 2, com; Poth, PrétU.
81; C. N.1886. [IIT.99.]

1772. If several persons
conjointly borrow the same
thing, they are jointly and
severally obliged toward the

LOAN.

lender.—ff. L. 5, § 15, L. 21,
Paoth. Prét U. 655
[LIL. 99.]

B8 N.‘

1587,

SECTION TIL.

the obligations of the
lewder.

1773. The lender ecannot
take back the thing, ov disturb
the borrower in the proper use
of it, until after the expiration
of the ternt agrecd upon, or, if
thero bo no awrcement until
after the thmg hag heen used
for the purposc for which it was
bhorrowed 3 subject neverthe-
less to the exception deeclared
in the next {ullowing article.—
ff. L. 17, § 4, com.; Poth. Prét
U. 20, 24, 76, 78; C. N. 1888.
[III.94.]

1774. If before the expira-
tion of the term, or, if no term
have been agreed upon, before
the borrower has completed his
use of the thing, there ocour to
tho lender a pressing and uh-
foreseen need of it, the court
may, according to the circum-
stances, oblige the borrower to
restore it to > him. —Poth. Prét

T, 25, 77; Tr.Prét, 151 ; C. N,
188y, [IIL. 101.]

1775. If during the econ-
tinuance of the loan the bor-
rower be obliged, for the pre-
gervation of tho thing lent, to
incur any extraordinary and
necessary expense, of 8o urgent
a nature that he cannot notify
the lender, the latter is bound
to reimburse it to him.—ff. L.
18, § 2, com.; Poth. PrétU. 81;
C. N.1890. [III. 101.]

177G. When the thing lent
has defects which caunse injury
to the person using it, the len-

ar
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der is responsible if he knew
the defects and did not make
them known to the horrower.-—
fi. L. I8, § 35 L. 22 com. ; Poth,
Pret UL 845 (. N 1s01! (IIX.
101.] -

CHAPTER SECOND.

OF LOAN FOR CONSUMPTION
(aerrem).

TION 1.
(reneral provisions.
1777. Loan for consump-
tiom is a contract by whieh the
lender gives the horrower a
certain - quantity of things
which are consumed by the
wie made of them, under the
ablization by the latter to re-
turn a like quantity of things
of the same kind and quality. |
— . L. 2, § 1. 2, de vebl ered
Poth. Prét C. 15 C. .
[IIL. 101.] L
1'778. By loan forconsump-
tion the horrower becomes
owner of the thing lent, and
the loss of it falls upon him.—
ff L. 2,§ 2, do reh. ered.; L.
8L de uhlw et act; Poth.
I’rct Con. 1, 05 Prodela,
Jun. n. 5375 l N. s [ITLL
101.]
1779. The obligation which |
yesalls from & loan in money is
for the numerical =um reeeived.
—1f there bo an inerease or di-
minution in the value of the
curreney before the time of the |
payment, the borrower is ob-
lized to return the numerical
<am lent, aud only that sum,
in moeney current at the tnno
of payment. —Poth, Prét C.

SE

|Im|t a like «quantity

Peredyy Dom. Loe Soon.
[Puth Prét C. 1%, 14,30, 10,4
C.NL 1R, 2 [TIL ]
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36,57 : C. N.1805, 1296, [III.
101.]

1780, Iftheloan be in bul-

lien or of provisions, the hor-
rower ix ohlized to return the
same quantity and quality
he has reccived and nothing
more, whatever may be the in-
crease  or diminution of the
price of them.—ff. L. 2: L. 3,
de reb. ered.; Poth, Prét L 105
CoNLIsur. [ILLL 10l

as

SECTION IL
Of the obligations of the

lendder.

1781. In making a loan tor
consumption the lender must
have the right to alienate the
thing loancd, and he is suhject
to the obligations declared in
artiele 1776, relating to Joan
for use.—f Lo IS8, eomu; Lo 2,
§2, 4 41(‘ veboered.r Doml 11,
t. 6, s Puth. Prét
. o Tr. Prét, 186, 187,
{III. 101.]

51,
. N. I\‘l\

SECTION TIL
obligatinns the

horrawer.

1782. The horrower is ob-
liged to return for the things
of other
things of the same kind and
guality, at the luno agreed
upon. = L. 2, L. 3, de reh.

of the of

1783. Ifllu re be nogree-
ment by which the time for the
return can be determined, it is
fixed by the court aceording to
cireumstanres.—Poth, Pret U
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n. dx: . N. 1900, 1901, cent.—C. 8 Coel 55,8004 8
{Ire. ) 19070 [TTL 03]

1784. If the horrower make
defanlt of satisfying the obli-
gation to return things lent, he
is hound at the option of the
Tender to pay the value which
they hore at the time and place
at  which, aceording to the
arreement, the return was to

he made ;—It the time and
place of the return be not
agreed upon, payment st

be made of the value which
the things bore at the time
and place of the borrower being
put inadefanlt ;—With interest
in both eases from the default.

—ff. L. 22, de veh. cred. L. d,
de eond. trit.; Poth. Prég (.
0, 45 Dom. 0. e.on. 53 O

title (4" Obligations, e.6; Tr.

Prif, 288, 254, 203 2 Pr. de
Ia Jun. . ¢OONL 1905,
1904, (111 103,

CILAPTER

0

TIIRTY.
LOAN UPON INTEREST.

1785. Interest npon loans

is either legal or conventional,
—The rate of legal interest is
fixed by law at six per cent
yearly.—The rate of conven-
tional interest may he fixed by
agreement between the parties,
with the exeeption

L. Of ecertain corporations
mentioned in the act, intituled :
A wet rewpecting interest, which
cannot receive more than the
legal rate of six per cent;
Of certain other corpora-
tions which are limited as to
the rate of interest by special
acts ;

3.

Of banks, which eannot
receive more than seven per

9; C.

1786. An acquittance for
the principal debt ercates a
preswimption of payment of the
interest, unless there is a re-
serve of the lutter.—C., L, 2596 ;
N Toes. [III. 103.]

CHAPTER FOURTII.
ON CONSTITUTION OF RENT.

1787, unstitution of rent
is 2 contriet by which parties
agree that yearly interest shall
he paid by one of them upon a
sum of money due to the other
or furnished by him, to remain
permancntly in the hands of the
former as a capital of which
payment shall not be demanded
by the party furnishing it, ox-
cept as hereinafter provided.—
Itis subjeet with respect to the
ritte of interest to the xnme rules
i loans upon interest. — Poth.

S5 2Prodela Jan.
--1 Tr. Pret, 421,
N 1O L TTR0,
{TI1. 105.]

1788, Constitntion of rent,
may likewise be made by wift,
l or will.—Author. undera. 1757,
P{III. 103.]

1789. Rents may be consti-
tuted either in perpetuity or
for a term. When constituted
in perpetnity they are csseunti-
ally redecmable by the debtor;
subject to the provisions con-
tained in articlex 300, 391 and
392.—0. 141, a. 155 Poth. C.
i R.51.52.€.0. 19, 4275 1 Bour.
i 52409125 €. N. 1910, 1911.
i LITT. 105.]

i 1790. The capital of a rent
romstitnted in perpetuity may
‘ he dvmanded :
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1. When the debtor of it fails
to furnish and maintain the
security tu which he is obliged
hy the contract;

2. When the debtor hecomes
bankrupt or insolvent;

4. In the prov
articles 390, and

72,735 1 Bour. B

de la Jane no 543, p. 271 €N
1932, 115, [TIL. 105.]
1791, The rules concerning
the preseription of arrears of
constituted rents arc contained

TITLE

or

25w 4 2 Pr.
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in the title (0 Proseriptinn.—
€. 2230, [TIL. 105.)

1792. The creditor of a eon-
stituted rent sceured by the
privilegze and hypothee of a
vendor has a right to demand
that the sale under exvention
of property npon whish =ueh
privilege and hypothee exists
shall be made subject 1o the
rent.—¢. 8, L. € e
(ITI1.165.)

1793. The rules coneerning
life-reuts are dechired underthe
title (2 Lire-fonts, [111.105.]

IR

TENTH.

brProsIT.

1794, There are two kinds
of depnsit; simple depoxit, and
seqnestration.—Poth, Tiép, n.
1; C.N.1916. [IIL 105.]

CITAPTER FIRST.

SIMPLE DEPOSIT.

NRCTION 1

or

Goeneral  provisions.
1785, It is of the cssenee
of winple e that it he
385, depos

Trom. L

1,

eratuitons.—I.
Poth. T
t. 7. s 1.

ep. n. 1
n. 2 T
[IIIL. 103.]
Muoveable  property
emly eun he  the objert of
simple Qeposit.—Poth. Dép. n.
3: Dow. 1oeon 3 v Deope
17,18, 19 €N 1018 [1IL
105 ]
1797, Delivery is esseutinl

ep. 11185 |

to the frrmation of the
of deposit, == The deli
sallicient when the deporitary
is already in possezsion, under
any other title, of the thing
which is the «bject of (he de-
posi § 5, de chl et
act.; L. 1, § 14 depes, B R
wmand. L. 18, § 1, de el >
Poth. Diép. 7,85 Tr. Dép. 20,
21,220 LN 10T [TITL105.]

1798, Simple  deprsit i
either viluntary or neeess

—CUNL 1oL {IILL 107.]

s

SECTION IT

Of rolanilary deposid.

1799. Voluntary deposit is
that which is wmade by the
mutnal consent of the party
making  and of the p
peeviving it—t. Lo 1,8
e et bip. L 152
N LT 7]
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1800, Voluntary deposit
ean take place only l)cr\\"ucn
persons capable of contracting.
—Nevertheless it a  person
cupable of contracting aceept
a deposit made by w person
incapable, he is liable to all
the oblizations of adepositary ;
which oblizations may be en-
forced nguiust him by the tutor
or other administrator of th~
ineapuble person.—Iinst, L1,
t. 21, i e Pothe Dépl 5, 65
Tr. Dép. 605 L, 20065 €. N.
1925, [IIL 107.]

1801, It the deposit have
heen made with @ person inca-
pithle of contracting, the party
making it has @ vight to reven-
divate the thing deposited, so

long as it rewains in the hands
of the former, and afterwards
a rigl. . to demand the value of

tho thing in so far as it has
been prolitable to the depo-
situry.—ff. L. 9, § 2. De min.;
Poth. Dép. 65 Tr. D, 55, a6
C. N. 1u26.  [I1IL. 167.]

SECTION T
Of the olliyations of  the
deposil-ry.

1802. [The depositury is
bound to apply in the keeping
of the thing deposi the care
of a prudent adiinis vator.]—
fi. L. 1, § 5, De oll. ct act., I,.
20, L. 52, depos.
T 3,0 1,2, 7,8, Poth. Dép.
, 27, 30, 32 r.
65--; C. N. 1927, 1928,
167.]

1503. The depositary has
noright to use the thing depo-
gitwl without the permission of

[TII.

the dejwositor.—Inxt, 1L 4, t. 1,

§6: 1 L.25,§1, L. 29, depos. ;

; Dom. L. 1, t. ‘

Dép. 63-

DEPOSIT.

| Dom. 1. ¢. n. 16, § =. 1. n. 15;
Poth. Dép. 54-37 ;5 €. N. 1950,
[IIL. 107.]

1804, The depositary is
hound to restore the identical
| thing which he has reecived in
deposit. — If the thing have
been taken from him by irre-

Usistible force and something

‘ given in exchange for it, he is

“hound to restore whatever he
has received in exchange.—
Inst. 1. 3, t. 15, § 3; ff. L. 17,

"§ 1, L. 1, § 21, depos.; Dom.

i1 c. = 3, n. 6 Poth. Dép. 40,

[45; ¢. N. 1952, 1934, [IIL.

o7,

121305. The depositary is
only held to restore the thing
deposited, or xuch porticn of it
as remains, in the condition in
which it is at the time of
restoration. Deteriorations not
I'eaused hy his fault full upon

tho depo-itor. — Dom. 1. ¢.;
Poth. bep. 415 €. 1150 ; (. N,

1953, [11L 109.]

1806. The heir or other

legal representative of the de-

‘] tary who sclls the thing

| deposited, in good faith and in
ignorance of the deposit, is
held only to restore the price
received for it, or to transfer his
right against the buyer if the
price have not been yaid.

| —ff. L. 1. § 47, L. 2, L. 3, L. 4,

tilepos, s Dum. L. oe. n. 13; Poth.

bép, 45, 465 C. N.1935, [IIL.

Srou

1807. The depositary is
bound to yestore any profits
received by him from the thing

! deposited.—He is not hound to

" pay interest on money deposit-

,ed unless he is in default of.

vestoring it—F L. 1,§ 23 &

24, depox,, L, 38, § 10 de usu, H
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. L2 depes, s

Poth. ]).‘]u
TRINE B

: B ERTAN S G PRI 0
13CG8. The depusitary ean-
net exact from the depositor
pieot that he s n\\llll of the
Ui deposited. - 1. L, IR R
depos,y Poth, Trip, . N.
1oss.  TIIL 509,

18C9. The restoration of
the thing deposited must be
made at the pliee agreed upon,
and the cort of conv it
there is borne by the de |.u\ itor.
~—Ifno pluce be wreed tpon,
the restoration munst he made
at the place where the thing
—ff. L. 12, depes.; Do, L

e.s0 20035 Pothl Dep 56,575
Tr. Dép. 168, 1605 (N, 1942,
1045, [ITL 109.]

1810. The depositary is ob-
Higed to restore the thing tothe
depositor whenever it s de-
manded, although the delay for
its restoration may have heen
fixed by the contract, unless he
is prevented from o doing hy
reasan of an attachwent, or

apposition, or other legil hind- |
ranee, or has a right of reten- )
d.

tion of the thmg, as deel
in article 1812.—. L. 1

10,

s Poth. Dep. 58,003 ¢
N 1011, fLLLL Tow]
1811. Al the obligutions

of the depesitary ccase if ho
c-tublish that he is owner of,

the  thing <Ix-|m>iu-|l.—l'nfh
Depow Lo67; U0 N. 184G
LITI. toe}

SECTION 1V.
Of the obligalions of the de-

Jrositor.,
1812, The depositoris bound
to reimburse the depositary for

the expenses incurred by the |

19%

. Bare vesponsible as dep u"
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Ettter o the preeservation and
care of the thing, and toinden -
nify him for all lox~es that the
Peposit may binve cnsed to
him.—The depesitary has a
vight to retain the thing de-
sited antil snel expenses and
are paid to him.—ft. L.
Ldepose s Dom, Loeonu 1,
¢ Poth. Dopu b0 60,70, 745
C1e1T s, [TILL 10

SECTION V.
OF weeessiry de o
1813. Ncee
that whi-h t place under
an  wnforeseen  and  jressine
neeessity arising from aeeident
or irresiztible foree, asin case
of fire, shipwre pillaze or
other sudden ealamity. It is,
in other vespee sthjet to
the =mine rules as volmatery
deposit, with the ex -|-<1un of
the mode of proot.— L L. i1,
12, depe s Do

depesit is

20 Poth, by

Tha0, 60y CLop2nn:

P, . (111,100
1814. Keepers of i|m~. of

Ncaril b=l

for the things hronght l.\ tr'1<
vellers  wha ]m]_'\ in their
hoises,— The deposit of such
things is considered a nccc-—
sary deposite—fio Lo T, iLpe§t

[ 1, L. o, mpaut. ulu]u
~tal SURTITRRTARN NS )
Ppe 1123 s ]ln[. :
. lh]» 207, 21x. 228, 2205 C.
‘ N.pwals [

1815 The per-ons men-

St i the last peeceding
\ article are vexponsible §f the
Cthings he stolen or damgzed
Ty their servants or age uts, or
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by strangers coming and going
in the house.—But they are
not rexponsible if the theft he
committed hy foree of arms or
the damage be eansed by irre-
sistible foree ; nor are they re-
sponsible if it be proved that
tho loss or damage is caused
by a stranger and las o
from neglect or caie

the part of the pursonc
it.—it, L. 1, § = L. 2 L3,
naut. eaup. stah. Lo 1, forti

adv. nant. etees Danty, Loeon.
26, p. THS Lepr.cent. Toe, 19:
Poth. Dip. 753 (. Lo 20385
CONL Lo st [TIL 0]

1816. The vules declaredin
artiele 1677 apply also to the
liability of kcepers of inns,
Boarding-houses and taverns,
and as regards the oath to be
be offered.—Anthor, under a.
1677, (IIL 111}

CIIAPTER SECOND.
OF SEQUESTRATION.

1817, Seyuestrationi- either
econventionalor judirial.—Poth.
Dép. 8b; 0N 1550 [IIL
111.]

SECTION T

Of conventional sequestration.

1818. Conventional seques-
tration is the deposit made by
two or more persons of a thing
in dispute, in the hands of a
third person who obliges him-
self to restore it after the ter-
mination of the contest, to the
person to whom it may be ad-
judged.—ff. L. 6, L. 77, depos. ;

Dom. 1. e. 8. 4, n. 1; Poth.
Dep. 1, 84; C.N.1956. [III.
111.]

1819. Scquestration is not | may, according to

C—Dom. Le.n 3

DEPOSIT.

exrontially gratuitous. Tt is
in other respects subjeet to the
rules generally applicable to
sinple deposit, when thescym‘o
not inconsistent with tho ar-
ticles of this chapter.—Dom. 1.
¢. n. 3; Poth. s, 405 L N.
1957, 1958, [TIL. 111.]

1820. Sequestration may
have for its ohject immoveablo
as well as woveable property.
—Dom. 1. ¢. n. 1; Poth. Dép.
875 (. N.1959. [IIT.111.]

1821. The sequestrator can-
not e discharged until the ter-
mination of the contestation,
unless it is by the consent of
all the partiex iuterested, or by
the court for =uilicient cause.—
ff. L. 5, § 2, dep.; Dom. 1. e. n,
6; Poth. Dép. 855 C. N. 1960.
[IIT. 111.]

13822. When thescquestra-
tiun is not gratuitous it is as-
similated to the contract of
lease and hire, and the obliga-
tious of the seiquestrator forthe
sale-keeping of the thing are
the sate as those of the lessee.
; Poth. Dép.

oo, [IIT.11L]
SECTION 11

Of jurlicicd seqpestration.

1823. Heyquestration or de-
posit may take place by judi-
cial authority s

1. Of moveable property
seized under process of attach-
ment, or taken in exceution of
a judgment;

2. Of money or other thinga
tendered and deposited by a
debtor in a suit pending;

3. The court upon applica-
tion by the interested party
circum-
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ftaneesorder the seqnestration
of 2 thins, moveable or immo-
veable cancerning the property
or possession of whi-h two or
More persons are in Ixtw.ltmn.
—1 ¢'ou, 1255 01667, t, 1y,

120 Guy. Revendication, ﬂ’l
Imh Enchiridion, ]'l, 6; l’uth

Dépoan 20 o 4, no 91,92, 05,
R, ‘)'D P. e .”., a2
lll 115, 117, 170, 172

).

: Tr. Dépon 257 -2 205
1961, [1II. 113.])

1824, The =seiquestration
may al:o take place hy judi-
cial anthority in the following
cises #pecilicd in this eode

I. When the usufroctuary
ecannot give seenrity as speei-
fied in article - ;

2. When the subsiitute
put in 1m~~o~~mn under article
955, [T 113.]

1826. Thc guardian or se-
questrator appointed by judi-
clab anthority i< hound to ap-
ply to the sate-keeping of the
things scized the care of a
prudent administrator.—Ile is
bound to produce the things
either for the purpose of heing

is

solddin due conrse of law orto bo '

delivered to the party entitled
to them under the jrubsinent of
the convto—He is alzo hoonneld to
render an acconnt of his ad-
niinisteation when judgment is
rendered u the cause, aund as

289

oftin as is ordercd by the eourt
‘durln" its pe wloney. — e is
cnmlcd to be paid, iy the party
seizing, such campensation as
His fixed by Low or by the eourt
unless he has hicen ]m-u)tml
by the party on whom the
seiznre s wmade,—Poth, D
: N.ouez,

The thine zenester-
ed e mnnt be Lol dive -ty nor
indircetly to any of she parties
in the contest concerninge it.—
OUI667, 619, a. 18, [T 113.]

1827. The sequestrator ap-
prointed by judicial anthority,
to wham the thing has heen
delivered, ix suliject toall the
obligations  wlich atta~h to
conventional sequestration, —
Poth, hep 88: C0 N. Tuns,
(IIL. 115

1828. The judicial seques-
trator may ohtai hisdisohia
after the lupsc of three yeurs
unless, for spesial reasons, the

court has continned his fune-
tions heyond thut period.—Ite
may alsn be diseharged by the
court within that time nupon
cause shewn.—0). 1647, t. 19, a.
S [IIIL 113.]

1829. The special rules

eoncerning judici
tion or deposit are contained in
the Code of Civil Provedure.

[III. 113.]

seqrestra-
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TITLE

FELEVENTH.

OF PARTNERSIIIP.

CIEATTER FIRST.
GENFRAL PROVISIONS.

1830. It is cxsential to the
contract of partnership that it
shonld he Tor the  common
profit of the partuers, each of
whom must contribute to it
pro