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PREFACE. 

Much inconvenience has been felt by Canadian readers 

of English books on )Iercantile Law on two accounts: 

because the Common Law has been varied for Englaml 

by statutes which are not in force here, and secondly, 

because it has been varied for Canada by statutes which 

have no counterpart in English legislation. The present 

work is an attempt to obviate this inconvenience. 

The arrangement of Smith's Compendium of Mercan

tile Law has, as will be apparent, been pretty closely 

followed, and the language of that author has in many 

cases been used. But the authors have departed from 

their model in several ways j some of the subjects 

have been entirely re-written in order to adapt the 

matter: more directly and easily to the state of the 

Law in Upper Canada, and many portions havc been 

omitted as:treating of customs or statutes not having 

force h~re. 

For the purpose of making the work more elementary, 

and in order to bring out more prominently the peculi

arities of th2 Law of Uppcr Canada, many of the illus

trations and many of the discussions on doubtful points 
\ 
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contained in Mr. Smith's work have been omitted, but 

the authors have spared no pains to avoid overlooking 

any special features of our Mercantile Law. The great 

variety of subjects touched upon in the following pages 

may have caused many inadvertent omissions, but the 

authors nevertheless hope that their labours may not 

be without use to the student and the practitioner, as 

well as to the non· professional reader. 
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CHAPTER 1. 

In this chapter we have thrown together several 
topics, which from their peculiar character it would 
have been difficult to discuss elsewhere. In the first 
place, we have endeavoured to explain briefly the 
relations of the Common Law and Statute Law of 
England to the laws and statutes of this Province, 
to shew how far and in what cases, and subject to 
what exceptions, the law of England is the law of 
Upper Canada, and from what source is derived the 
authority of our Legislature to make new laws in 
matters relating to civil rights and the enjoyment 
of property. 

In the next place we have given an outline, which 
it is hoped may be of practical use, of those proceed
ings which must be taken by persons either in Upper 
Canada, or any other part of the world, having occa
sion to seek legal remedies against debtors who have 
in any way become subject to the jurisdiction of 
Upper Canadian courts. We have also alluded to 
such of the statutes of Upper Canada as regulate 
the process, or affect the rights or remedies of such 
creditors, in the course of collecting the amounts due 
to them by such debtors. 

2 
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I.-Of the Laws in furce in Cpper Canada. 

By the treaty of Paris in.1763, Canada was ceded 
by the French to the British Government. The 
King immediately introduced by proclamation both 
the civil and criminal law of England. This created 
dissatisfaction among the French population, and 
in 1774 tbe British Statute, 14 Geo. IlL, c. 83, 
which is to be found in the beginning of the 
Consolidated Statutes of Canada, was passed, by 
which it was provided, that in all matters of contro
versy relating to civil rights and tbe enjoyment of 
property, and customs and usages, (except certain 
matters enumerated in the provisoes of the Act,) 
resort should be had to the laws of Canada, that is to 
say, to the French laws in force before the cession 
of Canada; subject, however, to such changes as 
might be introduced by the Governor and Legislative 
Council, to be appointed under the Act. 

It would occupy too much space, in a work of this 
description, to enumerate and explain the various 
stages through which the country now called the 
Province of Upper Canada passed before the last 
change which united it in 1840 to the Province of 
Lower Canada. It will, for our present purposes, we 
hope, be sufficient to say, that since that year the 
two Provinces have been ruled by one Governor 
General as the representative of the Queen of Great 
Britain, and one legislature has made laws for both. It 
may be stated, that, beyond this amalgamation, except 
in a few particulars, some of which will hereafter be 
noticed, the two Provinces are, so far as the present 



LA WS IN FORCE rs VPPER CANADA. 11 

treatise is concerned, to be considcred as distinct and 
separate colonies of Great Britain. 

There have been various statutes passed declaring 
how far the laws of Great Britain shall be applica
ble to Upper Canada. Chapter 9 of the Con. Stut. 
U. C., however, being a consolidation of two earlier 
statutes of the Parliament of Upper Canada, contains 
a sufficiently explicit declaration on this point, to 
enable us to dispense with the recital of any other 
act. By section 1 it is enacted that in all matters 
of controversy relative to property and civil rights, 
rcsort shall coutinue to be had to the laws of Eng
land as they stood on the 15th day of October, 1792. 
as the rule for the decision of the same; and all 
matters relative to testimony :1I.d legal proof in the 
investigation of fact and the forms thereof, in the 
several Courts of law and equity in Upper Canada, 
shall continue to be regulated by the rules of evi
dence established In England as they existed on tbat 
day and year, except so far as the said laws and rules 
have been sillce repealed, altered, varied, modified or 
affected, by any act of the Imperial Parliament still 
having force of law ill Upper Canada, or by any act 
of the late Province of Upper Canada, or of the Pro
vince of Canada, still having force of law, or by the 
Consolidated Statutes relating to the Province of 
Canada or to Upper Canada exclusively; and, by sec
tion ::!, that the statutes of J co fails, of limitations, and 
for the amendment uf the law, excepting those of 
mere local expediency, which, previous to the 17th 
day of January, 18~2, Iwd been enacted reRpectilig 
the law of l~ngland and then continued in force, 
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shull be valid and effectual for the same purposes in 
Upper Canada, excepting so far as the same have 
since the said 17th of January 1822 been repealed or 
altered or affected in the manner mentioned in the 
first section of the Act. 

The effect of this Act is, ]st. That all principles 
of the Common Law of Eugland, as declared by the 
Courts of Co:nmon Law or Equity in England on 
the 15th day of October, 1792, or since then 
declared by those courts, are expressly and authori
tatively applicable to Upper Canada. The decisions 
subsequent to the date apparently limited by the Act 
have anthority here, because they are considered not 
to introduce new law, but to declare what the old 
law has always been. Any case, therefore, which 
decides any principle of the common law relating to 
Mercantile Law for England decides it for us. 
2nd. That all the statutes (excepting those of mere 
local application, such as those relating to the main
tenance of the poor, or respecting bankrupts,) which 
were in force in England on that date, are in force 
here, just as if they had been passed by the Legis
lature of Canada. 3rd. That the Statutes of Limi
tations which were in force in England prior 
to the 17th day of January, 1822, are similarly 
in force in Upper Canada. 4th. That since the 
15th day of October, 1792, statutes passed· by the 
Legislature of Great Britain may b.e in force 
here, if by their express terms they have au
thority here, or if their subject matter is of such 
general import, that it must naturally be inferred 
they were intended to regulate or modify our Pro-
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vinGial laws. 5th. That we must also toke into 
account any alterations in the laws of England thus 
introduced, made since either of the above dates by 
any of the statutes passed by the separate Legislature 
of the late Province of Upper Canada, or by the 
I.egislature of the Province of Canada. 

In that part of our Province called Lower Canada, 
the principles of commercial law are derived from 
sources entirely different from those to which the 
laws of Upper Canada are to be traced. The prin
ciples and customs of the mercantile law of I.ower 
Canada are, subject to the exceptions hereafter to be 
noticed, derived from the laws of France, which were 
in force in Canada at the time it was ceded to the 
British Government. By cap. 57 Con. Stat. Can., 
certain provisions have been enacted, which render 
the law of Lower Canada respecting promissory 
notes and bills of exchange in some respects uniform 
with that of Upper Canada. There have been a 
large nnmber of statutes passed by the Legislature 
of Canada, which introduce the same provisions for 
one section as for the other, and so help to bring the 
laws of both into a certain degree of uniformity. 

In most respects, however, Lower Canada is to be 
considered as a separate colony, and indeed as a 
foreign country. Thns the attorneys and solicitors 
of Upper Canada have no authority to institute pro
ceedings in Lower· Canada, and any claim which is to 
be preferred in the Lowcr Canadian courts must be 
placed iu the hands of Lower Canadian lawyers. If 
a judgment is recovered e,en iu the superior courts 
of Upper Canada, before execution can b~ hou upon 
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it in Lower Canada the judgment must be sued 1,lpon 
in the Lower Canadian courts, and execution issued 
upon the judgment thus obtained, just as one would 
proceed in order to have resort against a party living 
in Great Britain, or in the United States, or any 
other foreign country, against whom a judgment has 
been recovered here. Again, the judges in Lowe~ 
Canada do not judicially recognize or know the 
common law of Upper Canada in civil cases, and that 
law must be proved when it is necessary to bring it 
before the Lower Canadian courts, just as the law of 
thc U llited States or of France would have to be 
proved in our courts. In the same way the Jaw of 
Lower Canada must be proved in the courts of Upper 
Canada. 

It is provided, however, by cap. 79 Can. Stat. 
Can., that our superior courts may issue subpoonas to 
be served upon [ersons being or residing in Lower 
Canada, and the Lower Canadian courts may issue sub
poonas to be served upon persons bcing or residing in 
Upper Canada; disobedience to which will be pnn
ished by the courts in which the person disobeying 
such subpoona residcs, upon receiving from the court 
from which the subpoona issued a certificate of default 
in obeying it. 

2.- (",Z/rctiun oj deots by suit. 

If a creditot living in this Province has a claim 
"gainst a debtor residing here, he can sue him at law 
in one of three classes of courts. If his claim be on 
an account or for a breach of contract or covenant, 
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and does not exceed one hundred dollars, he may 
recover the whole amount in a Division Court. If 
his claim exceed that sum, he can recover judgment 
for one hundred dollars in a Division Court, on con
dition of abandoning all his claim to the excess. If 
the amount of a deht. be o.er one hundred dollars, 
and do not exceed two hundred dollars, it should be 
sued in one of the County Courts, and even wbere it 
amounts to four hundred dollars, the whole of it can 
be recovered in the County Courts, if the claim 
relate "to debt, covenant, or contract," and be 
liquidatcd, or ascertained in any way by the acts of 
the parties, or by the signature of the defendant; 
e. g., if the defendant has struck a balance with the 
piaintiff, and admitted a certain sum to be due, 01' if 
the defendant has given his I. O. U., or his promis
sory note for the amount. If the amount be over 
two hundred dollars, and be not ascertained in this 
way, or in any event if it exceed four hundred dollars, 
the action must be brought in one of the Superiur 
Courts. 

In suits in the Division Courts, no costs are allowcd 
to either party, save the disbursemeuts for the fees 
allowcd to the Division Court clerks, and the expenses 
of witnesses. In the Couuty Courts and Superior 
Courts, the successful party is in general entitled to 
recover from the unsuccessful party the amouut of 
his attorney's and counsel's costs as taxed by the 
propcr officers in each court. 

The creditor who desires to sue in a Division Court 
i, restricted in his choice of a court by regulatiolt" 
the effect of which, may be st.ated as follows: 
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The plaintiff may bring his action ., in tbe court 
bolden for tbe division in wbich the cause of action 
arose, or in which the defendant, or anyone of seve
ral defendants resides or carries on business at the 
time the action is brought." So that the plaintiff, 
if a promissory note or 1. O. U. is given him, or a 
debt is contractcd, in a certain division, may always 
bring bis action therc, and if he finds that the 
defendant, or one of the defendants, is residing in 
any other division, he is at liberty to make choice of 
the latter. 

Moreover, besiues the court holden for the divi
sion in which any defendant, or anyone of several 
uefcndants resiues, the creditor may bring his 
suit in the Court of any aujoining division, in case 
such defendant. or one of several defendants resides 
nearer to the place at which the court for tbe adjoin
ing division is held, than to the place of the court 
for the division in which he resides. 

The judges of the County Courts are in certain 
cases allowed to modify tbese rules by special order 
for the convenience of parties. 

In the County Courts and Superior Courts no 
such restrictions are placed upon the cboice of the 
place in which the action, if defended, is to be tried. 
All actions for the recovery of mercantile accounts 
and claims, or damages for breach of mercantile 
contracts, have been held to be transitory actions, 
and as such are not restricted to the courts having 
jurisdiction in any particular district, such as the 
County Court of any particular county, nor required, 
in the case of the suit being brought in a Superior 
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Court, to be tried at the assizes to be held for any 
particular county. The defendant in a contested 
suit in a Superior Court may sometimes, on the 
ground that the weight of convenience is in favour 
of a trial in a. county other than that chosen 
by the plaintiff, have the venue chan.ged as it is 
called, that is to say, han the trial come off in that 
other county. In any such action, moreover, the 
defendant may apply to have the venue changed to 
another county on the ground that the cause of 
action arose therein, but may be met by evidence on 
the part of the plaintiff that the weight of conve
nience is in favour of a trial in the county in which 
the venue has been originally laid. 

The rules of evidence in these three classes of 
courts are strictly speaking the same, except that 
the important rule, that a party to a suit cannot be 
called as a witness in his own behalf, has been modi
fied in its application to certain cases in the Division 
Courts. Thus, in cases where the plaintiff's claim 
does not exceed eight dollars, and the plaintiff has 
given evidence sufficient to satisfy the judge that 
the defendant has become indebted to such plaintiff, 
but has not evidence to establish the particular 
amount, the court may, in its discretion, examine 
the plaintiff on his oath or affirmation touching the 
items of such account, and give judgment thereon 
accordingly. The judge may similarly call the de
fendant to give evidence as to any payments or con
tra account or set-off not exceeding eight dollars. 
The judge may also receive the plaintiff's books as 
testimony, on bcing satisfieu 0'£ thcir general correct-
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ness, in cases where the demand does not exceed 
twenty dollars. He may also in similar circumstances 
recei~e the defendauts books as testimony of a 
payment, or a set.off, not exceeding twenty dollars. 

A power is given to the Judges of the Division 
Courts which is not possessed by those of other courts, 
of calling at their discretion w henevcr they consider it 
conducive to the ends of justice upon the defendant 
or the plaintiff for his evidence. And the judge 
may receive as testimony the affidavit or affirmation 
of auy witness residing without the limits of the 
county in which he is acting as judge. 

In the Division Courts, the summons by which the 
action is commenced must be served at least ten 
days beforc the Court day, if the defendant live 
within the division. If he reside without the divi
sion a greater number of days is allowed. The 
judge has power to order immediate execution, but 
generally orders payment in from seven to thirty 
days. Thus it will take from seventeen to forty days 
to obtain execution, even when the Court day happens 
to occur conveniently. In thinly populated divisions 
the Courts are held only once in six weeks or two 
months, but more frequently in the cities, so that 
considerable delay may be occasioned by the suitor 
being late for a court. If the defendant gives a con
fession in order to save costs, the plaintiff must never
theless wait till the court day in order to get the 
judgmJ:it of the court in pursuance of the confession, 
and the direction of the judge as to the execution. 

The sittings of the County Courts are held in 
every county four tim~s in every year, commencing 
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on the second Tuesday in March, June, September 
and December in every year. The sittings of the 
Cuunty Court for the Cit.1J of Turon to, commence on 
the first Tuesday in March, June, September and 
December, in every year. The assizes or sittings of 
the Superior Courts for the United Counties of York 
and Peel are held three times in every year, com
mencing on the Thursday next after the municipal 
elections in January, on the second Monday in April, 
and on the second lIIonday in October. The assizes 
for the city of Toronto are also held three times in 
every year, commencing a few days befure, or immedi
ately after the assizes for the United Counties uf York 
and Peel. The assizes for the other counties are held 
twice in the year, once in the vacation between 
Hilary and Easter terms, that is, some time between 
the second Saturday after the first Monday in Feb
ruary and the third ~Ionday in May; and once in 
the vacation between Trinity and Michael mas terms, 
that is, some time between the second Saturday fol
lowing the :lIon day next after the twenty·first day 
of August ond the third Monday in Novembcr. 

The time occupied in the collection of debts in the 
County Courts and Superior l'ourts may best be 
explained by a statement of two or three points of 
practice. Where a defendant resides within the 
jurisdiction of the court, final judgment may be 
entered on default of appearance, on the tenth day 
after sen ice of a specially endorsed writ of sumlhons. 
The writ of summons in actions on merchants' 
accounts and negotiable instruments, or bonds or 
covenants for the payment of money, can almost 
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always be specially endorsed. Execution can be 
issued on the ninth day after the last day for enter
ing an appearance, or on the eighth day after the 
day on which the plaintiff has a right to enter judg
ment, reckoning in the day on which he first has 
that right. Thus, if a specially endorsed writ be 
served on a defendant within the jurisdiction 
on the first day of the month, execution may 
be obtained by the plaintiff on a judgment by 
default at tcn o'clock on the morning of the 
nineteenth, and immediately placed in the sheriff's 
hands. It may often happen, however, that the 
defendant, in order to gain time, even in a case 
where he has no real defence, puts in an appearance 
to the writ, and a plea to the plaintiff's declaration. 
This proceeding has the effect of delaying the plain
tiff's judgment, at the least until some day of the 
next assizes to which he can bring his case down to 
trial. If the next assizes commence so soon as the 
twenty-sixth day after the writ is served, the plaintiff 
will be liable to be delayed till the assizes following 
the next, if the defendant does not take any steps in 
his defence earlier than he is obliged to do. If the 
writ is served on the first of the month, it is possible 
to force the defendant to trial at the assizes com
mencing on the twenty-seventh, if no delay be caused 
by Sundays or hohdays occurring in such a manner 
as to give the defendant an extra day to put in an 
appearance or to plead. The same reckoning will 
stand good for the County Courts. 

The inconvenience and risk to which a creditor 
could thus be exposed by the defendant appearing 
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to the writ and pleading for the purpose of delay 
merely-a delay whi~h in many cases had the effect 
of totally defenting the plaintiff's chance of collecting 
his claim by execution, by giving the defendant time 
to make away with his property-has beeu partially 
remedied as to suits in the Superior Courts, by a 
statute passed in the year 1860. The effect of that 
statute is, that in any suit brought in either of the 
Superior Courts, if it shall appear to the court or a 
judge that the action is brought to recover a claim 
liquidated or ascertained by the acts of the parties or 
the signature of the defendant, and that no difficult 
question of law or fact will arise upon the trial, the 
court or judge may order the case to be tried before 
he judge of the County Court of the county in 
which the proceedings are carried on, at the sittings 
thereof next after sucb order. 

The sittings of the County Courts being held four 
times a year, a plaintiff hy obtaining such an order 
is often enabled to get judgment and issue execution 
three or four months sooner than if he had to wait 
until tbe next assizes. 

In actions on promissory notes or accounts, at tbe 
trial of which the defendant does not appear, or 
does not make any substantial defence, and out of 
which it seems that no questions of law can be raised 
to disturb the plaintiff's verdict, the judge of the 
assize or of the County Court may, and generally 
does, grant an order for immediate execution. The 
effect of this order in the County Courts, is to enable 
the plaintiff to enter judgmsnt at once, and issue 
execution upon the judgment. In the Superior 
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Courts, the order for immediate execution only enables 
the plaintiff to enter judgment and issue execution 
thereon, on the sixth day after the verdiet has been 
obtained. In cases of urgency, howel"er, the judge, 
upon being sati8fied that there is danger of the 
amount of the verdict being lost by delay, will make 
an order for execution to issue forthwith. If no 
order be granted, the plaintiff cannot enter j udg
ment till the fifth day of the following term in 
actions brought in the Superior Courts, and the third 
day of the following term in actions brought in the 
County Courts. The term sittings of the Superior 
Courts are held four tiUles in every year, and on 
each occasion last for two weeks. The County Court 
terms are also held four times in the year, and each 
sitting lasts for one week. If during the time thus 
allowed him, the defendant mO'l'es against the ver
dict, and his motion is entertained, the contest will 
usually be decided during tbe term in which the 
application is made, and if tbe decision is in favour 
of the plaintiff, he will be permitted to enter judg_ 
ment as soon as the decision is pronouneed, wbich 
will be in general witbin three weeks at the Iatr·,t 
after the end of term. 

The first step to be taken after entering judgment 
is tbe issuing of execution. This ",ust in the first 
place be against the defendant's goods and ehattels. 
'fbe execution binds the goods from the time that 
tbe writ is placed in the Sheriff's hunds. The fol
lowing articles and chattels, however, cannot bc 
seized or sold by the Sheriff, as they are expressly 
exempted by statute from seizurc or sale, under any 
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writ isgued out of any court whatever in this Pro
vince, namely: 1. The bed, bedding, and bedsteads 
in ordinary use by the debtor and his family. 2. 
The necessary and ordinary wearing apparel of the 
debtor and his family. 3. One stove and pipes, and 
one crane and its appendages, and one pair of and
irons, one set of cooking utensils, one pair of tongs 
and shovel, one table, six chairs, six knives, six 
forks, six plates, six teacups, six saucers, one sugar 
basin, one milk jug, one teapot, six spoons, all spin
nin~ wheels and weaving looms in domestic use, and 
ten volumes of books; one axe, one saw, one gun, 
six traps, and such fishing nets and seines as are in 
common use. 4. All necessary fuel, meat, fish, 
flour and vegetables actually provided for family usc, 
and not more than sufficient for the ordinary con
sumption o'f the debtor and his family for thirty 
days, and not exceeding in value the sum of forty 
dollars. 5. One cow, four sheep, two hogs, and food 
therefor for thirty days. 6. Tools or implements of, 
or chattels ordinarily used in the debtor's occupation 
to the value of sixty dollars. 

Among the obstacles ,that may be met,besides 
prior executions, is the claim of the landlord of 
the premises on which the goods are situated, for 
one year's arr~ars of rent which he may claim as 
against the fl. fa., even although he has made 
no attempt to distrain before the delivery of the writ 
to the Sheriff. This claim for rent, however, can 
never be for more than one year's arrears. There 
may, perhaps, be a chattel mortgage on the goods. If 
the plaintiff thinks it possible to dispute the vali-
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dity of this chattel mortgage he can do so on grounds 
that will be discussed below. If he does not dispute 
the validity of the incumbrance, he is not obliged to 
wait tiII the mortgagee sells, but can direct· the Sheriff 
to sell subject to the mortgage. In the absence 
of any dispute as to the priority of the execution or 
the ownership of the goods, the Sheriff in eight days 
after seizing the goods may sell them. After the 
sale he deducts his own fees from the proceeds, and 
pays to the plaintiff's attorney the amount of the ex
ecution, orsomuch thereof as may have been realized. 
If the proceeds of the sale are insufficient to payoff 
the judgment, or if no goods belonging to the defen
dant can be found, the Sheriff returns the writ in 
accordance with the fact, and the plaintiff qan then 
issue a writ against the lands of the defendant 
which will bind them from the date of its delivery 
to the Sheriff. No sale, however, can take place 
under the writ until one year from its receipt by 
the Sheriff. Before the lands can be sold they 
must be advertised for sale in the oanada Gazette 
for six weeks, and in some local paper, or by notice 
posted up in the Sheriff's office, or on the door of 
the Court House of the county in which the lands 
lie, for a period of three months before the sale. The 
lands may be advertised during the period of one 
year above mentioned so long as the sale is not to 
take place within the year. If there is a mortgage 
on the defendant's property the land can be sold 
subject to the mortgage. If the defendant 
happens to hold a mortgage on the property of 
somebody eIse, his interest cannot be seized and Bold 
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3S land; but the mortgage itself can be oeized unuer 
an execution against goods, and the interest and 
principal, when it becomes due, collected by the 
sheriff, and applied in payment of the judgment. 
If the defendant is joint owner of land with another, 
his interest can be sold. A lIy estate, right, title or 
interest in lunu of the defendant which can he con
veyed or assigned by him, may be seized and sold 
under an execution. If the pluintiff chooses, after 
the Sheriff has been ullable to find any goods, to 
proceed to attach debts due to the defendant, he can 
do so in the following manner: Having ascertaincd, 
by examining the defendant on oath or hy any other 
Uleans, what debt, arc owing and accruing uue to 
him, he can obtain an onler attaching those debts. 
TI,i, order, when scn'cd upon the defendant's debtor, 
who thereaftcr i" called tbe garni.hel', prevents the 
payment of the debt, to the defendant. If the gar
nishee does not dispute the debt, an oruer can he 
obtained dirccting him to pay over the ,.mount to the 
plain(iff. This order can be euforced by execution. 
If the garnishee disputes his liability, an order will 
be made allowing the judgment creditor to proceed 
against the garnishee, according to the plactice pre
scribed by the Common Law Procedure Act; and in 
case the liability of the garnishee is establishcu, the 
judgment creditor will have the usual remeuies by 
execution against him. If the plaintiff thinks that 
the defendant has frauuulclItly maue away with allY 
of his property, he can examine him" touching his 
('.«"t" and effects, ",,,I as to the property alld IIleans 
I,e hau when the uebt or liability which was the sub-

" ., 
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ject of the action in which judgment w~s obtained 
against him was incurred, and as to the property and 
means he still has of discharging the said judgment, 
and as to the disposal he may have made of any pro· 
perty since contracting such debt or incurring such 
liability." In case it appears from such examination 
that the debtor has concealed or made away with his 
property in order to defeat or defraud his creditors, 
the debtor may be committed to the common gaol for 
a period not exceeding twelve months. It is only in 
a very clear case, however, that this punishment wiII 
be inllicted. And in case the debtor, upon such 
examination, refuses to disclose his property, or his 
transactions respecting the same, or does not make 
satisfactory answers respecting the same, this would 
be considered such misconduct as would ~ubject him 
to committal. 

These are the steps to be taken in ordinary cases 
where the debtor re.,ides within the jurisdiction of 
the courts of Upper Canada. Dut where tbe debtor 
resides out of the jurisdiction of our courts the ques· 
tion is, how we are to ~et at him. If the cause of 
action arose in Upper Canada, or in respect of the 
breach of a contract made therein, the defendant 
can be sued in our courts and judgment obtained 
against him according to the practice prescribed by 
the Common Law Procedure Act. And this can be 
done whether the defendant be a British subject or 
not. The proceedings are to be commenced against 
tbe British subject by service (or an attempt at 
service) upon the defendant of a writ of summons 
in a particular form given by the Act. When such 
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service has been made, or attempted to be made, 
upou the court or judge beiuf!: satisfied tbat there is 
a cause of actiun which arose in Upper Canada, or 
in respect of the breach of a contract made therein, 
and that the writ has been personally served upon 
the defendant, or that reasonable efforts ha"e been 
made to effect personal service tbereof upon tbe 
defendant, and that it came to his knowledge, and 
eitber tbat the defendant wilfully neglects to appear 
to such writ, or that he is living out of Upper Canada 
in order to defeat or delay his creditors, such cour.t 
or judge may facilitate the plaintiff's proceedings by 
dispensing with some of the formalities required in 
ordinary cases, and prescribing such more easy means 
of notifyiog the defendant of the proceedings against 
him, such as by mailing copies of the proceedings 
to the defendant, or posting such copies in the office 
of the court in which the proccedings arc being car
ried on, as tbe conrt or judge mas think proper. 
The plaintiff is obli)!ed, huwever, to prove his claim in 
the action either befure a jury or by a reference to 
the master of the court to compute the amount, 
before he can obtain final judgment and issue execu
tion thereon. When the plaintiff has obtained his 
judgment against the defendant he has the ordinary 
remedies by exeeution against all tl.e property of the 
def'elldant which may be found in Upper Canada, 
The mode of proceeding again"t a defendant re6iuing 
"Lruad who is not a British suLject i8 the same as 
that just described, except that a Huli,e of the issuing 
of the writ illstead of a copy of the writ is to Le 
served or reasonaLle efforts at service site"n. 
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If a debtor, who has been resident in Upper 
Canada, departs therefrom with intent to defraud 
his creditors, and shall at the time of his departnre 
be possessed to his own use and benefit of any real 
or personal property, credits or effects in Upper 
('a"a,h, a remedy is given to his crediturs in the 
shape of a writ uf attachment, by virtue of which 
the sheriff to whulll any such writ is directed, is 
"naLled to takc posscssion of all such property and 
effects, and divide the proceeds thereof rateably 
amongst all the c.reditors who shall within six months 
from the date of the tirst writ of attachment, place 
writs of attachment in his hands, and obtain judg
ment for their claims against the absconding debtur. 
But it is presuilled that this rel11euy will be resorted 
to less frequently than formerly, in consequence of 
the provisions of the receot Insolvency Acts, of which 
mention will be made hereafter. A debtor departing 
from the country, under the circumstances above 
mentioned, commits an act of insolvency, and ren
ders his estate liable to what is termed in those 
statutes, comp"l.oi'Y liquid,,/ i"n. And nnless it 
happens that the ab~eonding debtor has only one or 
two creditors-a case of very rare occurrence-pro
eeedin;;s are lllore likely to be taken against his 
estate under the Insolvency Acts than by the old 
writ of attachment. To do lllore than draw atten
tion to the existence of that remedy, is, therefore, 
scarcely necessary. It is sufficient to say that the 
proceedings, after iosuc of the attachment, are very 
fliuJiiar in their nature to those against a p(;l':;UU 

rCbidiug out of the jurisdiction, except that ill the 



COLLECTW:S OF DEBTS BY SUIT. 20 

distribution of the proceeds of the estate, the attach
ing creditors share ratably without any priority or 
preference. 

If a creditor has good reasou to believe that his 
debtor is a!:JuJt to leave the country, with the intent 
and lle,i:c;u to defraud him, upon making an affi,]avit 
as to the amount and nature of the debt, and also of 
his belief that the debtor is abont to abscond, he can 
obtain a writ of capias, under which the debtor may 
be arrested and retained in custody until he gives 
bail. The bail must be by two sufficient freeholders 
or housekeepers, who bind themselves that if the 
defendant is condemned in the action at the snit of 
the plaintiff, he will satisfy the costs and the con
demnation money, (I. e. the amonnt of the judgment,) 
or render himself to the custody of the sheriff of the 
connty in which the action is brought, or that the bail 
shall do so for the defendant. When snch bail has 
been put in and approved of, the plaintiff proceeds 
in his action in the same manner as in the ordinary 
suit commenced by writ of summons. When he 
has obtained judgmcnt, he may either proceed by 
execution against the go' .:, and lands of the defen
dant, or hc may cuuse I,i"l t,) be arrested and con
fined until the judgment is paid. A debtor confined 
under this process, illay ubtain a discharge from 
custody upon application to 3 judge of the court 
from which the writ issued, under the proyi,ions of 
cap. ~6 Con. Stat. U. 0., upon shewill,C:; that he i" 
not worth twenty dollar" c,rclasi,'c of his neces"",': 
wearing apparel, &c., but such a disch:lr~e doc,; nut 
operate 3; " satisfaction of thc j udgllleut., ur to 
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deprive the plaintiff of his remedies against the 
debtor's goods or lands. 

If the plaintiff, aftcr recovering judgment in any 
of tbe courts, and in any of the way~ above men
tioned, ascertains that the defendant h'!l-s property in 
Lower Canada, or in England, Ireland, Scotland, 
Wales, or any of the British Provinces, he mny have 
recourse against such property by suing in tbe prt per 
courts of any of these countries upon the judgment 
obtained hcre. This, in ordinary cases, is not very 
difficult or expensive, as it is only necessary, in the 
first instance, to prove the judgment of the court 
hcre in the technical manner prescribed by the rules 
of evidcnce of these countries, as regulated by Impe
p3rial statute 14 & 15 Vic. cap. 99 j that is to say, 
by producing a copy of the judgment obtained in 
Canada, certified by the seal of the court, or the 
signature of the judge thereof if the court has no 
seal, in which case the judge must attach a state
ment to his signature that the court whereof he is 
judgc has no seal, but no further proof is rC'luired 
of the seal or signature. In the United States, 
the same remedies are affurded, and the mode of 
proof of the judgment is almost the same. It very 
seldom occurs that the plaintiff is obliged to go 
into the merits of his case again, undcr any form of 
defence that may he raised. Whcn a creditor who 
has obtained a jlld~nJent abruad, Jesire" to enforce it 
here, he must brill;: an actiun on thc judgment here. 
'I'lle proof of fureign jud;!ments in ollr courts i8 
wllch facilitated by Con. Stat. Can. cap. 80, sec. 1, 
as also the proof in Lower Canada of the judgments 
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of our Courts of Record by sec. 4 of the same act. 
The manner of proving a judgmeut under this 
statute is much the same as that under the Impe
rial statnte of which we have just spoken. 

The remedies of creditors under the laws of this 
Province are inflnenced very mnch hy certain statntes 
pecnliar to this Province; and modified and compli
cated by the recent Insolvent Acts, passed in 1864 
and 1865. 

-+--

3.-Ads "especting Fraudulent Preferences. 

An Act respecting mortgages and sales of personal 
property: Con. Stat. U. C. cap. 45. An Act res
pecting the relief of Insolvent Debtors: Con. Stat. 
U. C. cap. ~G, ss. 17 & 18. These are some of 
the enactments which, prior to the Insolvent ActR, 
have affected the rights of creditors most serionsly. 
Before any of thcse acts were passed, the law may 
be said to have stood as follows: A man in difficnl
ties with his creditors might dispose of his land by 
giving a deed of it to a creditor, in satisfaction of a 
debt; or incumber it, by mortgaging it to one credi
tor to the amount of his debt, to the prejudice of the 
rest of his creditors; and if the transaction were 
reasunable and fair as between the two, the other 
creditors could not object. lIe could also hand over 
his goods and chattels, or a portion of them, to any 
creditor, in satisfaction of a debt, or mortgage thelll 
to him as security for a debt, to the exclusion of other 
creditors. ]~xcept so far as the recent insolvent Acts 
are concerned, the law as to the disposal of real estate 
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remains the same; but preferential transfers of goods 
and chattels are restrained by sec. 18 of the Act for 
the relief of Insolvent Debtors above mentioned. 
Many disputes ha\'e arisen about the application of 
the provisions of this section to individual cases; so 
that all that we call "uy iu ;::enerul W'JrJs 011 the Bub
ject is, that this section re'lJers assiguments of per
sonal property made by a person in difficulties, with 
intent to defeat or Jelay creJitors, 01' to prefer one 
creditor over another, v(lid as against the creditors of' 
such person. 

It was formcrly not unusual fur a man to mal(c a 
secret transfer of his goods and chattels by Bill of 
Sale, or privately to encumher them by way of mort
gage to their full value, and to rctain posseRsion of 
thcm and obtain the commcrcial credit likely to be 
given to him on account of his being suppused to 
own them, to tbe "n'at disappointment of creJitol" 
who might be dispo,ed to resort to them for satisfac
tion of their claims. Howcl'er, the Act rc'rcctin~ 
mortgages and sales of pcrsonal property has effectu
ally put a ~top to such clandestinc transactions, by 
requiring that" cvery mortgage or conveyance in
tended to operate as a mortgage of goods and chattels 
!UaJe in Upper Canada, which is not accoUipnied by 
an immediate delivery and an actual and continued 
change of possession of the things mortgaged," and 
"every sale of goods and chattels not accompanied 
by an immediate delivery and fullowed by an actual 
anu cont.inued change of pos,..:c~.~ion uf the goods 
0111,1 chattels ",ILl," be reo,,}',"ed within five days "rtel' 
the cKectltian of the ill,trument ill the office of the 
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clerk of the County Court of the county or union oC 
counties in which the mortgagor or bargainor resides 
at the time of the execution thereof, or if he he not 
resident in Upper Canada, then of the county or 
uniou of countie. in which the goods are situated 
at that time. Besides an affidavit of the execution 
of the instrument, an affidavit is required from the 
person to whom the goods are mortgaged or sold, of 
the bona fides of the transaction. In order to pre
serve the validity of the instrument for a longer 
period than one year it is necessary to renew it by 
recording a true copy of the first instrument, together 
with a statement shewing the interest the person to 
whom it is made still has in the property comprised 
in it, and a full statement of the principal and inte'_ 
est due thereon, and au affidavit verifying these st.at<_ 
ments and asserting the bona fides of the transaction, 
in the office of the County Court where the original 
is recorded. And this must be done once in every 
year during which it is intended to keep the instru
ment on foot, within the last thirty days of the year. 

The 17th section of the Act respecting the relief 
of insolvent debtors provides, that "in case any 
person being at the time in insolvent circnmstances, 
or unable to pay his debts in full, or knowing himself 
to be on the eve of insolvency, voluntarily or by 
collusion with a creditor, gives a confession of judg
ment, cognovit actionem, or warrant of attorney to 
confess judgment, with intent to defeat or delay hiB 
creditors wholly or in part, or with intent thereby to 
give one or more of the creditors of such person a 
preference over his other creditors, or over anyone 

4 
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or more of such creditors, every such confession, 
cognovit actionem, or warrant of attorney to confess 
judgment, shaH be deemed and taken to be nuH and 
void as against the creditors of the party giving 
the same, and shaH be invalid and ineffectual to 
support any judgment or writ of execution." This 
enactment has checked the practice of giving con
fessions of judgments for fraudulent purposes; but 
it has been decided that if a man is sued by two 
creditors, and chooses to let one obtain judgment by 
default of appearance, while he defends tbe action 
brought by thc other, the latter cannot impeach the 
judgment obtained by the former, on the ground of 
fraudulent preference, if it has been obtained bona 
jide, and tho writ of execution issued thereon deliv
ered to tbe sheriff to be exeClltcd, and not merely for 
thc fraudulent purpose of protecting the debtor 
against subsequent exccutions. 

The advantage to be derived from a preferential 
judgment is now very trifling, as it is always in the 
power of the other creditors to put the debtor's es
tate into bankruptcy under the recent Insolvent 
Acts, and thus put themselves upon the same footing 
with the creditor who has obtained the judgment. 

4-1J[arried lVomens' Act. 

An Act respecting certain scparate rights of pro
perty of Married Women, Con. Stat. U. 0., cap. 73. 

By section 1, it is enacted that every woman who 
has married since the 4th day of May, 1859, sball 
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nnd may notwithstandin~ her coverture, have, huld 
and enjoy nil her real and personal property whether 
belonging to her before marriage, or acquired by her 
by illheritance, devise, becluest or gift, or as Dext of 
kin to an intestate, or in any other way, after mar
ri,,~c, free from the debts and obligatioDs of her hus
band, and from his control or disposition without her 
consent, in as full and ample a manner as if she con
tinued sole and unmarried, any law, usage or custom 
to the contrary notwithstanding; but this clause 
shall not extend to any property received by a mar
ried woman from her husband during coverture. 

By section 2, that every woman who on or before 
the 4th day of lIIay, 185[), married without any mar
riage contract or settlement, shall and may, from and 
after the said 4th day of lIIay, 1859, notwithstand
ing her coverture, have, hold and enjoy all her real 
estate not then talten possession of by her husband, 
and all her personal property not then reduced into 
the possession of her husband, whether belonging to 
her before marriage or in any way acquired by her 
after marriage, free from his debts and obligations 
contracted after the said 4th day of May, 1859, and 
from his control and disposition without her consent 
in as full and ample a mauner as if she were sale and 
unmarried. 

In order to explain the effect of these and other 
provisions of this Act, it may be better to state short
ly what were, formerly, the relations of hnsband and 
wife with respect to the wife's property. If a man 
married a woman who was entitled, in hel' own right, 
to any freehold estate in a lot of land, the hnsband 
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at once obtained the right to collect the rents of the 
land, or such share of them 8S she was entitled to 
collect during her life at least, though he could not 
dispose of the land itself without getting her to join 
ill the conveyance. If her estate in the land were 
an estate in fee simple, and she died without having 
given birth to a child, the land, and all right to its 
rents, passed away from her husband to her heirs. 
If she bore him a child, he became entitled, whether 
the child survived its mother or not, to enjoy the 
rents and profit.s of the land during his life, becoming 
what is called the tenant by the curtesy. 

With regard to personal property in the wife's ac
tual possession, that is, goods, chattels or money, the 
husband had a tight to appropriate it all as soon as 
he was married to her, or as soon as it came into 
ller possession if she rccci ved it after marriage, if his 
right was not restricted by any settlement or convey
ance to her separate use. He might dispose of it in 
his lifetime or by his will. It was subject to his 
debts, and if he died intestate, the wife had no 
better claim to it than to any other of his effects. 

With regard to such of the wife's personal pro
perty as consistod of choses in action that is, debts 
and effects, which could only be got into possession 
by an action at law, the husband's rights were Bome
what different, and varied according as the pro. 
ceedings against the persons liable to be sued were 
to be taken in the courts of law or in the Court of 
Chancery. If the property was of such a nature 
that it could be recovered by a euit in the courts of 
law, such as money due on promissory notes, bills 
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·of excbange or bond~, tbe husband had a right dur
ing the lifetime of his wife, to recover it by action 
and appropriate it to his own use. He could also ne
gotiate and endorse over in his own name any notes, 
cheques or bills payable to his wife's order. If he 
failed to sue and recover judgment for it, or should 
not have received the money in his lifetime, the wife 
was on his decease entitled to tbe chose in action, 
in the same manner as sbe was before marriage. But 
if she died before ber busband had appropriated, or 
reduced the cbose in action into bis possession, 

• it was necessary for bim, before he could proceed to 
recover it, to take out letters of administration to 
his wife's estate, tbough as soon as be bad done so, 
and recovered tbe property, it belonged absolutely to 
himself, subject however to his wife's debts. 

H the property was of sucb a nature that it could 
not be recovered without resorting to the Court of 
Chancery, (of whicb kind legacies are an example,) 
and it became necessary to sue there for it, the bus
band's right to it was qualified by a rule of equity that 
the Court of Chancery would not assist, nor, if the 
wife should object, would allow the husband to 
recover or recei ve any property of the wife recovera
ble only in that Court, witbout bis settling a due 
proportion of such property on bis wife and children. 

The rigbt which tbe court tbus conferred on tbe 
wife was called her equity fur a settlerne"t. If the 
husband could get possession of any property, or 
receive payment of any moneys of this sort, without 
resorting to tbe court, he was entitled to it absolutely, 
but the wife migbt at any time after tbe money was 
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payable, and before it was actually paid over to the
husband, file a bill insisting upon her equity for a 
settlclllt~lIt, and the court would compel him to settle 
a suitable proportion upon her and her children. 
The usual terms which the Comt of Chancery im
poscd were the settlement of one-half of the property 
on the wife; and in some cases even more has been 
so settled by the decree of the court. 

Now this state of the law is modified by the Act 
under discussion in several important particulars. 
First of all with regard to real estate where the mar
riage has taken place after the 4th May, 1859, the· 
husband has no right to receive the rents and profits 
of any of it. Where the marriage has taken place 
before that date, the husband has no right to collect 
the rents and profits of any real estate which was 
not at that date taken possession of by him, or which 
has bcen given to the wife since that date. 'L'he 
husband's right to the tenancy by the curt~8y above 
mentioned is however expressly reserved by this Act. 

With regard to pers·onal property the effect of the 
Act is, that the hu,band cannot appropriate bis wife's 
personal property or dispose of it, uuless she consents 
to such disposal. 

By section 16 of the Act the married woman is 
enableel to dispose of her real or personal property 
hy will, whether such propcrty was acquired before 
or after marriage, to, ()l' amonp: her child or children, 
issue of any marri:l1'8, anel failing there being any 
issue, then to her husband or as she may see fit. 
The husband's right to the tenancy by the curtesy 
i~ however reserved. There must be two or moro 
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witnesses to the will, neither of whom is the woman's 
hnsband. 

Formerly the creditors of the hllS!""l,] ha<1 a ri~ht 
to Beizc whatever property of the wife the husband 
had a right to appropriate himself; and the creditors 
of the wife could look to the husband for payment of 
her debts. Rut the Act under consideration alters 
the law very material! y. 

As to the liability of the wife's property for her 
husband's debts, the law, as altere.l by the first and 
second sections of the Married Woman's Act, is, tbat 
the property of the wife is no longer liable for the 
debts of the husband, in case the marriage took place 
after the 4th May, 1859, or in case it took place bc
fore that date, for debts since contracted, unlcss such 
property had been then reduced into his possession. 

Sections 1 and 2 of the Act are to be read in 
connection with section 19. The Act is intendcd to, 
and does only, affect property which has not bcen 
settled on the wife by any ante-nuptial settlement or 
contract; and where part only of the wife's property 
has been settled upon her on her marriage, the 
remainder of it, and al! she may acquire after mar
riage, will be protected by the Act. The husbaud 
is only liable for his wife's debts contmctcd bcfore 
marriage, in case he takes au interest in his wIfc's 
"eparate property Ullller a marria;!;e settlement, and 
then only to the extent of that interest. 

'fhis act, though coutaitling lIIany important provi
sions, has omitted to give the wife any power to ren
der herself legall!J liable on u contract Illade by hcr 
during her coverture. ]~ven before tbe Act, how-
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ever, the married woman's separate property would 
be held liable inequity to satisfy a bond for the 
payment of money or a promissory note signed by 
her alone during her coverture. As there is 
nothing in the Act to affect this liability, she 
would still be liable to answer such a claim out 
of her property. As the wifo would still, in order 
to avail herself of the protection afforded by the Act 
against the acts of her husband, be obliged to resort 
to the aid of the Court of Chancery, it seems that 
that court would rctain its former jurisdiction for 
the purpose of enforcing contracts made by her 
during coverture .. 

As to the wife's equity for a settlement, the act 
under discussion has rendered the doctrine obsolete 
in Upper Canada by securing to her the whole of her 
property instead of that proportion which the Court 
of Chancery allowcd to her. 

5.-Bankruptcy. 

Insolvent Acts of 1864 and 1865, 27 & 28 Vic. cap. 
17: 29 Vic. cap. 18. 

The means which the Bankrupt laws afford, and in 
many cases practically dictate, to the creditor, of 
seeking payment of his claim, are widely different 
from, and sometimes conflict with, those remedies by 
action, the nature and process of which we have 
endeavoured to explain. 

The Bankrupt laws endeavour to secure an equal 
division of assets among creditors, while the ordinary 
process of actions at law merely enables creditors to 
compete in a general scramble for the property of the 
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debtor. The effect of the introduction of these lawB 
into Upper Canada will be, that the common reme
dies of a creditor by action will only be pursued, 
either where there is a real dispute hetween him 
and his debtor as to the liability of the latter, or 
where there are no creditors to compete with the one 
who sues. 

The way in which the Bankrnpt Acts effect their 
object is by withdrawing the property of the debtor, 
not only from the possession or control of the debtor 
himself, but also from the power and out of the 
reach of his creditors, so far as the ordinary process 
of execution is concerned; by giving all the creditorB 
an opportunity to come in and prove their debts; by 
winding up the affairs of the debtor's estate, and 
distributing ratably among all' of the ·creditors the 
aBsets thus collected and realized. If more than suf
ficient is found to pay all the creditors in full, the sur
plus is returned to the debtor. But even where there 
is not enough to pay all the creditors in full, the debtor 
can usually obtain his discharge under the provisions 
of these acts; and he is not necessarily obliged to 
wait till his estate is completely wound up before 
applying for such discharge. In order to accomplish 
these objects, it is necessary that the estate of the 
debtor be transferred to the ha nds of some person 
willing to undertake the duties of adjusting and dis· 
tributing it. This can be done by the voluntary act 
of the debtor, or be brought about by his creditors. 
The debtor may voluntarily make an assignment of 
his property, which will give all creditors a fair 
chance of sharing equally in it. Under the act of 
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186-1, the creditor, before he could make a valid 
assignment of his property, was obliged to call a 
meeting by advertisement, in a prescribed form, 
giving at least two weeks' notice of his intention, 
and there being thus in every case a delay of a tort
night at least, a creditor WllO had commenced a suit 
might within that time obtain elLecution. If the 
creditors' .fl. fa. was placed in the sheriff's hands 
any time, however short, before the elLecution of a 
deed of assignment, it would, under the provisions 
of that act, have a preference over the claims of 
creditors under the deed of assignment. The act of 
1865 has, however, mended this matter in two impor
tant particulars. In 'the first place, the debtor can 
without giving any notice whatever to his creditors, 
or anyone eTse, and without any preliminary formali
ties, make an assignment to any official assignee 
appointed under the act of 186-1. In the second 
place it enacts, "that no lien or privilege upon 
either the personal or real estate of the insolvent 
shall be created for the amount of any judgment 
debt, or of the interest thereon, by the issue or 
delivery to the sheriff of any writ of execulion, or 
by levying upon or seizing uuder such writ the 
effects or estate of the insolvent, unless such writ of 
execution shall have issued, and been delivered tu 
the sheriff at least thirty days before the elLecution 
of a deed of assignment," or the issue of a writ of 
attachment in bankruptcy. This provision will enablc 
a debtor, hy making an assignment to an "official 
assignee," to secure an equal distribution of his asset,s 
in every case in which he takes it into his head to do 
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so, before execution has actually issued against him. 
If the creditor does not wish to avail himself of 

the opportunity of making an immediate assignment, 
he should call his creditors together by the advertise
ments and notices prescribed by the Act; and when 
tho oreditors are met together in pursuance of the 
notice, exhibit to them a schedule or list of his lia
bilities in the form prescribed by the act. This list 
must be sworn to by the insolvent. lIe must also 
give a statement of the amount and nature of his 
property; and he must produce all hi, books of 
account, and all other documents and voucher" if 
required to do so by any creditor. At such meetin~ 
the creditors may name an assignee, whl) need not 
bc an official assignee under the act. If a vote of tho 
creditors is taken upon this step, each creditor repre
sents in such vote only the amount of direct liabili
ties of the insolvent to him, and the amount of indi
rect liabilities of the insolvent to him, then actually 
overdue. Thus the choice of the assignee will depend 
on the creditors present, and the duly authorized 
agents of absent creditors, representing the majority in 
""lue of his liabilities (of the nature just mentioneJ). 
The insolvent then makes an assignment to the 
assignee thus chosen, by a deed, in a simple and con
oise form, given by the Act. 

The effect of the assignment is "to convey and 
vest in the assignee the books of account of the 
insolvent, all vouchers, accounts, letters and other 
papers and documents relating to his business, all 
moneys and negotiable paper, stocks, bonds and olher 
Becuritic:-;, as well as all the real estate of the insul-
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vent, and all his interest therein, whether in fee or 
otherwise, and also all his personal estate and 
movable and immovable property, debts, assets and 
effects which he has or may become entitled to at 
any time before his discharge is effected, except only 
such as are exempt from seizure and sale under exe
cution, by virtue of the several statutes in suoh case 
made and provided." 

It will be observed that property acquired since 
the assignment, and before the discharge, passes by 
the assign men t. 

Having traced the debtor's property into the hands 
of the assignee under a voluntary assignment, we 
will briefly describe the process of the compulsory 
liquidation under the Acts. 

These Acts declare what acts or omissions on the 
part of a debtor shall render his estate subject to 
compulsory liquidation: 

(a) If he absconds, or is immediately about to 
abscond, from the Province with intent to defraud, 
or defeat, or delay the remedy of, auy creditor, or to 
avoid heing arrested or served with legal process, or 
if being o"t of the Province he so remains with like 
intent, or if he conceals himself within the Province 
with like intent; or if, being a trader, he permits 
any execution issued against him under which any of 
his chattels, lands or property are seized, levied upon, 
or taken in execution, to remain unsatisfied till within 
forty-eight hours of the time fixed by the Sheriff, or 
other offi cer, for the sale thereof; 

(b) Or if he secretes, or is immediately about to 
secrete, any part of his estate and effects with intent 
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to defraud his creditors, or defeat or delay their 
demands, or any of them; 

(c) Or if he assigns, removes, or disposes of, or is 
about, or attempts to assign, remove, or dispose of 
any of his property with intent to defraud, defeat or 
delay his creditors, or any of them; 

(d) Or if with such intent he has procured his 
money, goods, chattels, lands, or property, to be 
scized, levied on, or taken, under or by any process 
or execution, having operation where the debtor 
resides or has property, founded upon a demand prov
able under the Act, and for a sum exceeding $200, 
and if such process is in force and not discharged by 
payment, or in any manner provided for by law; 

( e) Or if he has been actually imprisoned, or upon 
the gaol limits for more than thirty days, in a civil 
action founded on contract for the sum of $200 or 
upwards, and still is so imprisoned or on the limits; 
or if, in case of such imprisonment, he has escaped 
from prison, or from custody, or from the limits; 

(/) Or if he wilfully neglects or refuses to appear 
on any rule or order requiring his appearance, to be 
examincd as to his dehts, under any statute or law 
in that behalf; _ 

(9) Or if he wilfully refnscs or neglects to obcy 
or comply with any such rule or order made for the 
payment of his dehts or auy of them; 

(h) Or if he wilfully neglects or refuses to ohey 
or comply with the order or decree of the Court of 
Chanccry, or any of the jndges thereof, for payment 
of money; 

(i) Or if he has made any general conveyance or 
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assignment of his property for the benefit of his 
creditors, othcrwise than in the manner prcscribed 

by the Acts. 
In any of these "ases he is decmed to have com

mitted an act of Bankruptcy. 
It is to be observed that, with one cxception, the 

acts and omissions above enumerated apply to deblors 
gencrally. The exception is introduced by the 
recent Act to amend the Act of 1:-:0·1, the third sec
tion of which declares it an act of bankruptcy on 
the part of a trader to allow an execution against his 
property to remain unsatisfied till within forty-eight 
hours of the time fixed for the sale thcreof. 

There is another case, provided for by the Statute 
of 1864, in which a distinction is made betwecn 
11''''[, 1'$ and other debtors, and the creditors of a 
trader supplied with a further means of bringing 
about a compulsory liquidation of his estate. Snb
Bec. :l of sec. 3 of the Act of 1864 enacts, that" if 
a trader ceases to meet his commercial liabilities 
generally :IS thcy become due, any two or more 
creditors, for sums exceeding in the aggregate $500, 
may make a demand upon him requiring him to 
make an assignment of his estate and cffeets for the 
benefit of his creditors." 

If the trader on whom such demand is made is in 
a position to show that the claims of the creditors 
making it do not together amount to $500, or that 
they have been procured in whole or in part for the 
purpose of enabling the creditors to take proceedings 
against him, or that the stoppage of payment was 
only temporary, and was not caused by fraud or 
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fraudulent intent, or by insufficiency of assets, he 
may, within five days from the service thereof, apply 
to the Judge, upon petition, to stay further pro
ceedingR under the demand. Upon his satisfying 
the judge of the truth of the allegations of the peti
tion, he is entitled to have an order made staying 
the proceedings. Hut if, upon hearing the petition, 
the jndge refuses to stay proceedings, or if while the 
petition is pending the dehtor contiuues his trade, 
or proceeds with the collection of debts due him; 
or if he presents no such petition, and ueglects during 
the five days to call a meeting of his creditors undcr 
the secoud section of the act (or, it is presumed, to 
make an assignment to an official assignee under 
sect. 2 of the recent act to amend the Act of 186!), 
or if, having called a meeting, he neglects to complete 
the assignment within three days after, or, if the 
meeting has been adjourned, then within three days 
after the adjournment, he commits an act of bank
ruptcy, and renders his estate liable to liquidation 
by compulsory process. The two last mentioned arc 
the only cases in which any distinction is made be
tween traders and ordinary debtors; and after the 
commission of the act of bankruptcy, the subsequent 
proceedings for compulsory liquidation against the 
estate of the insolvent are the same in every case, 
and are as follows. 

When a debtor or trader has, by any of the above 
acts or omissions, rendered his estate subject to com
pulsory liquidation, any creditor to whom he is 
indebted in a sum not less than $200 may, within three 
months next after such act of insolvency, if the 
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debtor has not in the mean time made, voluntary 
assignment, upon proof of the act of bankrnptcy, 
apply to the Judge of one of the County Courts for, 
and obtain a writ of attachment, in the form given 
by the Act of 1~6-i, against the estate and effects 
of the insolvent, addressed to the sheriff of the 
county in which such writ issues. Concurrent writs 
may also be issued, if required, addressed to the 
sheriffs of other counties. By the writ the sheriff 
is required to seize and attach the estate and effects 
of the insolvent, and to summon him to appear 
before the court to answer the premises, within a 
certain time, according to the distance of the debtor's 
residence from the conrt out of which the writ 
issues. 

Immediately upon the issue and delivery to him 
of the writ, the sheriff is to give nofice thereof by 
advertisement. He is then, by himself or by his 
authorized agent or messenger, to seize and attach 
the estate and effects of the insolvent, wherever 
situate, "including his books of account, moneys, 
and securities for money, and all his office or busi
ness papers, documents and vouchers, of every kind 
and description," and return with the writ a report 
under oath of his action thereon. And, if the sheriff 
or his officer finds the insolvent's premises locked 
up or fastened, so that he cannot enter peaceably 
upon them, he is empowered to break into and enter 
upon them by force. 

H an official assignee has been appointed under 
these Acts for the county in which the seizure has 
been made, the sheriff places in his custody the estate 
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and effects attached; and if no official assignee has 
bcen appointed, the sheriff is to appoint any" solvent 
and responsible person," who may be willing to assume 
the custody of the estate and effects. Such official 
assiguee, or person appointed by the sherilf, is called 
the guardian under the writ, while thus ill custody of 
the estate. It is hi" duty to make an inventory c,f 
the estate and effects, and also such a statement of 
the affairs of the insolvent as can be made from the 
books, accounts and papers attached, and to file the 
inventory in thc court from which the writ issued, 
and produce the statement at the meeting of the cre
ditors called for the appointment of an assignee. 

The right is also given him, upon obtaining an 
order from the jndge to that effect, to institute in 
his own nalJle and in his capacity as such guardian, 
any proceedings that may be necessary for the pro
tection of the estate. 

A debtor may, perhaps, be able to satisfy the judge 
that the alleged act of bankruptcy was not, in fact, 
sufficient to render his estate suhject to compulsory 
liquidation. If he can do this, he is entitled to have 
the attachment under the writ set aside, and his 
estate and effects restored to him. In order to give 
him an opportunity of so doing, he is allowed five 
days from the return day of the writ within which 
to present his petition for that purpose. 

The grounds on which he may petition, and what 
he must prove in order to be relieved from the 
attachment, are fully set out in the origiual and 
amended acts. 

Instead of petitioning to set aside the attachment, 
5 
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he may, within the five days, make a voluntary as
signment under the Acts to an official assignee, who 
may, upon such aSRignment, apply for and obtain 
from the judge, an order st"yin~ the proceedings 
under tbe attachment, the costs of the attachment 
coming ont of tbe estate, and furming a first charge 
thereon. 

Or the debtor may petition the judge to suspend 
further proceedings against him, and upon the 
debtor complying with certain specified requirements 
and obtaining tbe consent of the majority in number 
and three·fourths in value of the creditors for sums 
above $100, present at II meeting called by the 
judge to consider the petition, proceedings will be 
suspended for a period of three months. 

Should the i usolvent not take any of the above 
steps to relieve himself from the attachment, within 
the limited time, or, if having done so, his application 
is dismissed, the next proceeding by the creditors is 
the appointment of an assignee. Ifor tbis purpose 
the judge, upon the application of the plaintiff iu 
the attachment, or of any other creditor to whom the 
further prosecutiou of the proceedings has been 
entrusted, orders a meeting of the creditors to be 
held before him or any other judge, which meeting 
is called by advertisement, and notices published 
and sent in the salDe manner as in the case of' a vol· 
ulltaryassignment. 

The creditors present at such meeting, and the 
duly authorised representatives of absent credituls, 
tben propose some person as assignee, and, if tbey 
are unanimous in their choice, the judge appoints 



RANKRUPTCY. 51 

tne person so chosen to be the official assignee. If 
they are not unanimous, the judge may appoint either 
one of the persons proposed by the creditors, or one 
of the official assignees appointed under the Acts. 

Upon the appointment of the aRsignee the guar
dian delivers to him the estate and effects attached 
and handed over to him by the Sheriff. The effect 
of his appointment is to vest in the assignee "the 
whole of the estate and effects of the insolvent as 
existing at the date of the issue of the writ, and 
which may accrue to him by any title whatsoever up 
to the time of his discharge under the Act, and 
whether seized or not seized under the writ of attach
ment, in the same manner and to the same extent, 
and with the same exceptions, as if a voluntary as
signment of the estate of the insolvent had been at 
that date executed in his favour by the insolvent; ., 
and by 6ecti~n 12 of the Act of 1865, the operation 
of the appointment is extended "to all the assets of 
the insolvent of every kind and description, although 
they are actually under seizure under any ordinary 
writ of attachment, or under any writ of' execution, 
so long as they are not actually sold by the Sheriff 
or Sheriff's officer under such writ." The effect of 
section 13 is to deprive the Sheriff of the cus
tody of the goods in his possession if they have not 
been actually sold at the time of the appointtuent of the 
assi~nee, but not to deprive the execution or attaching 
creditor of any lien he would have independently of 
this section. 

The other importaut changes in the law with 
respect to prior writs of execution, both in cases 
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of voluutary assignment and of compulsory liquida
tion, effected by the Act of 1865, have already been 
noticed in speak in;; of voluntary assignments, and we 
have seen that" no lien or privilege upon either the 
real or personal estate of the insolvent shall be created 
for the amount of allY judgment debt or of the 
int"r",t thereun, uy the i"lLe ur clelivery to the 
Sheriff of any writ "r executiun, or by levying upon 
or seizing under such w"it, the effects or estate of 
the insolvent, unless such writ of execution shall 
have issued and been delivered to the Sheriff, at least 
thirty days before the execution of a deed of assign
Olent, or the issue of a writ of attachment uuder the 
Act." 

By these erjuitable provisions, one great induce
ment on the part of the more pressing creditors to 
secure a judgment against the debtor is swept away, 
all the creditors are put upon the same footing, and 
one great design of the Acts, namely, that all the 
creditors of a person who is unable to pay his debts 
in full, should share his estate equally, more nearly 
effectuated. 

We have now brought the subject of compulsory 
liquiuation up to the point at which we left that 
of voluntary assignments, namely, the appointment 
of the assignee and the vesting in him of the insoL 
vent's estate and effects. The proceedings from' 
this point down to the discharge of the debtor are 
nearly similar in each case. The succeeding remarks 
therefore will be understood to apply generally to an 
C,I"t~ in process of winding up under either of the 
modes prescribed by the Acts. 
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In order to make the assignee's title as complete 
as possible, the Act provides, in the case of an insol
vent possessed of real estate, for the registration, in 
the Registry Office of the County in which the lands 
lie, of the dced of assignment or the order appointing 
tllC assi::;nce, as the case may be. 

We have thus secn in what man ncr the estatc and 
effects of an insolvent come to the hauds of his as
signee, and also the title thereto which the assignee 
acquires by force of his appointment. We next 
proceed to speak of the assignee's rights and duties. 

An assignec has, as hefore shown, vested in. him 
the property and rights of the insolvent as existing 
at the date of the execution of the deed of assign
ment, or the issue of a writ of attachment, as the 
case may be. Hence the powers and rights which he 
acquires are ofa very extensive character. He may, in 
his own name, as such assignee, sue for the recovery of 
all debts due the insolvent, and may take all pro
ceedings, with respect to the estate, in regard to 
prosecuting or defending suits, which the insolvent 
might have taken, and may carryon or defend all 
Buits, by or against the inso:·. ,nt, which are pending 
at the time of his appointn1Cut, and have his name 
inserted in the proceedings in such suits, in the place 
of that of the insolvent. And, if the insolvent is 
a partner in an unincorporated trading company or 
co-partnership, the assignee has all the rights of 
action and remedies against the other partners, which 
the insol vent could have exercised against them after 
thc dissolution of the firm, and he may immcdiately 
avail himself of these rights and remedies as if the 



54 BANKRUPTCY. 

co-partnership or company had in f~ct expired by 
effinx of time. 

Moreover, it is provided that" all powers vested 
in the insolvent, which he might ll"~"lly execute fur 
his own benefit, shall vest in and bo executed by the 
assignee, ill like manner and with the like eireet, a8 

they were v,·,(co,j in the insolvent and might have 
been executed by him." The benefit of such powers, 
when executed by the assignee, accrues to the estate, 
just as if the power had been oxecuted by the insol
vent fur his own benefit, immediately before the 
assignment. Bnt, as the assignee only represents the 
insolvent so far as the insolvent's own property is 
concerned, and not in matters of trust or confidence 
reposed in him for the benefit of others exclusively, 
no power vested in the insolvent, or property or 
effects hcld by him, as trustee or otherwise, fur the 
benefit of others, vests in the assignee. 

So far, then, as the above rights are concerned, the 
assignee may be said to stand in the insolvent's shoes. 
To such an extent, indeed, is he treated as standing 
in the same position as the insolvent did with regard 
to the estate, that, when suing for the recovery of debts 
due to the insolvent, he may be met with any defence 
which would have been available against the insolvent; 
nnd the Act of lSG5 now carries this principle of 
representation to the length of allowing a person in
debted to the insolvent, but having a counter claim 
a),:"inst him, to ,ot off his claim against that of the 
assignee when sued by him, as he could if he had 
been sued by the insolvent. Until the Act of 18G5 
came into operation, he could not have done this; 
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but he could have been compelled to pay the assignee 
the whole amount he owed the insolvent, and then 
he was only entitled to his distributive sbare of the 
insolvent's estate in payment of his claim against 
him. 

The principal duties of the assignee are to wind. 
up the estate and divide the proceeds equally 
amongst the creditors, taking the advice of the cred
itors, at any time he thinks proper to call them 
together fur the purpose of obtaining it, upon any 
matter relating tl) these or any otber objects con
nected with the estate, upon which he may deem it 
necessary to consult them. 

In proceeding to wind up the estate, the assignee, 
besides being authorized to collect the debts and 
perform the other acts which we have mentioned, is 
also empowered to sell the bank and other stocks, 
and all movables belonging to the insolvent. But 
when about to dispose of the movables or simple per
sonal property, the assignee, in case the insolvent 
held under a lease, may be met by a claim to which 
the Act gives a privilege beyond tbat. of other claims. 
This is the landlord's lien for the rent of the premi
ses upon which the goods are. U nti! recently, the 
landlord was permitted to claim as many as six years 
rent, nml to di,train for the full amount if so llJuch 
was due. By the Act of ISO:}, however, his privi
l",,,ed claim is restricted to one year's rent; so that 
he is only entitled to have that amount paid him in 
full, and, if more is due for arrears, he only rallks 
upon the estate with the other creditors fur the 
residue. 
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When part of the insolvent's estate consists of 
leasehold property, the value of which is greater than 
the amount of rent paid for it, the assignee, upon 
making a report to the judge shewing his estimate 
of' its value in excess of the rent, may obtain an order 
from the judge, under which he may sell the rights 
of the insolvent tllcrein, subject to Huell conditions as 
may be imposed by the judge, and subject also to all 
the covenants containcd in the lease. If the lease of 
the property is for a longer period than the year cur
rent at the time of tbe insolvency, and the property 
is not of greater value than the rent paid for it, the 
creditors may, within a certain time before the end of 
that year, authorize the assignee to retain the property 
for the use of the estate, or give directions for rcn
dering it up and cancelling the lease at the end of 
the year, as they may think most expedient. In the 
latter case, however, the lessor of' the premises is 
entitled to claim damages, if he sustains any, by such 
termination of the lease; and if damages are awarded 
him, he ranks for the amount npon the estate as an 
ordinary creditor. 

The assignee may also sell the real estatc of the 
insolvent, after due compliance with certain requi
oites as to advertising, and using other proper precau
tions to prevcnt the property from being sacrificed. 
Upon a sale of the lands Leing effected by him, the 
a'Signee is further authorized, if the creditors consent, 
to grant such terms of credit 3S he may deem proper 
for any part of the purchase money; and, if there is 
110 prior incumbrance, to take back a mortgage from 
the purchaser fur the payment thereof. It may 
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happen, that at the time the assigocc comes into 
possession, the whole or part of the lunds of the 
insolvent are under seizure or in proee," of sale under 
an execution against them. In such a case the 
assignee may either permit the sale to proceed-in 
which event the proceeds are to be paid over to him 
immediately after the sale is effected, for distribution 
according to the rank and priority of the claimants 
thereon-or he may apply to the judge for an order 
staying proceedings under the execution, and take 
the disposal of the lands into his own hands. 

The purchaser from the assignee acquires the same 
title to the lands which the insolvent had at the date 
of the execution of the deed of assignment or issue 
of the writ of attachment, as the case may be. So 
that, if there are mortgages upon it priQr to that date, 
it can of course only be sold subject to them. If, how
ever, the prior incumbrances consist only of execu
tions against the lands of the insolvent in the hands of 
the sheriff at the date of the assignment or issue of 
the writ of attachment, and the assignee has properly 
taken the disposal of the lands into his own hand" 
the purchaser from him will acquire the same title 
which he would if the sale were made by the sheriff, 
and the purchaser had bought from him. 

If, having done his best to collect all the debts due 
thc insolvent, the assignee finds that there yet remains 
uncollected a number of debts, the collection of which 
would be more expensive than profitable to the estate, 
he may with the consent of the creditors get an order 
f!'Om the judge permitting him to sell these debts by 
public auction in lots or separately according to their 
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amonnt. The purchaser at such sale of any such 
debts is empowered to sue for them in his own nume, 
the only authority required to enahle him to exercise 
such right being a bill of sale signed and delivered to 
him by the assignee. In order to obtain a full disco· 
very of the insolvent's estate, the Act provides for his 
examination under oath as to his assets and liabilities, 
by the creditors or the assignee, at a meeting called 
for the purpose. While the assignee is thus engaged 
in disposing of the property and realizing the assets 
of the insolvent, he is also ascertaining the number 
of his creditors, the nature and amount of their 
claims, the manner in which they are secured, if at 
all, aud the nature and amount of such security. 
The creditors are called upon by advertisement and 
mailed circulars to produce their claims within a 
period of two months from the date of the assign. 
ment or the appointment of the assignee. Within 
this time, each creditor must present a statement 
of his claim, shewing the nature nnd particulars 
thereof, and specifying what security, if any, he holds, 
and its value; all which must be verified hy the affi. 
davit of the creditor himself, or that of his agent or 
clerk, who has a knowledge of the matter. And 
provision has been made for the proof of as many as 
possible of the demands which form a charge upon 
the insolvent's estate. Not ouly all debts due and 
payahle by the io"olvent at the date of the execution 
of the assignment or issue of the writ of attachment, 
but also a1l debts due (sic in the Act), but not then 
actually payable, subject, however, to a rebate of 

interest, have the right to rank upon the estate. 
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And any person then being, as surety or otherwi,e, 
liable for a debt of the insolvent, is entitled, if he is 
subsequently obliged to pay the debt, to stand in the 
place of the creditor whom hc ha~ paid, if thc credi
tor has proved the claim against the estate; and if 
the creditor has not proved, then the surety has the 
right to prove the claim, and rank upon the estate 
for the amount, as if he were the original creditor. 
Other provisions are introduced for the proteotion of 
persons whose claims depend upon any condition or 
contingency which does not happen previous to the 
declaration of a diviuend. Clerks and others in the 
insolvent's employ in anu about his bnsiness, to 
whom arrcars arc due, arc entitleu to receive three 
months' salary or wages in full. Costs of suits 
against the insolvent, if incurred previously to the 
assignment, are to be added to the original debts, to 
recover which the suits were brought, and rank upon 
the estate in the same man ncr ; but no costs incurred 
after due notice of assignment, or issuc of attach
ment, are allowed. 

A creditor who holus a security from the insolvent 
or from his estate, is reljuircu to put a value upon it 
upon oath, anu the assignee may, with tbe authority 
of tho otber creditors or in case they give him no 
directions regaruing it, at his own diserction, alluw 
the creuitor to retain the security at his own valua
tiuLi ; or he llIay get an ui::I,sigllweut of it frllm the 
creuitor, at an nu,·nnee of ten per cent upon the cre
ditor's valuation, to be paiu uut of the estate so soon 
as the assignee realizes the security. In either ense 
the creditor still ranh upou the estate fur the 
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difference between the value at which the security 
is retaincd or assigncd by him and the amount 
of his whole claim. Section 1!J, of tbe Act of 
ISo.), EcelliS to contemplate the case of a creditor, 
huldin~ a security in the shape of a mortgage upon 
real e~tate or ships or shipping, takin~ from the as
signee an assignment of the equity of redemption in 
discharge of his claim, in which case it is made a 
condition of the assignment that the property mort
gaged shall only be assigned and delivered to tho 
creditor subject to all previous mortgages, hypo/ho
'lues and liens thereon holding rank and priority be
fore his claim, and upon his assuming and binding 
himself to pay all such previous mortgages, hypo/he
'lues, and liens, and upon his securing such previous 
charges upon the property mortgaged in the same 
manner and to the same extent as the same were pre
viously secured thereon; and thereafter the holders 
of such previous mortgages, hypo/hoques and liens, 
shall have no further recourse to or claim upon the es
tate of the insolvent. The effect of this enactment 
is to render a creditor who retains his security and 
takes an assignment of the equity of redemption un
der this section, personally liable for any deficiency 
in the payment of the prior encumbrances which 
may arise upon the sale of the property or otherwise, 
while at the same time it relieves the estate from 
any liability under such circumstances. The holders 
of the prior encumbrances arc dcbarred from all 
remedy against the estate for any deficiency, and 
forced to look for payment to the creditor who has 
assumed the liability. An important change in the 
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rights of such prior cneumbrancers may thus be 
effected, apparently without any consent on their 
part, or giving them any voice in the matter. 

Having thUR got in, sold and converted into moncy 
the estate and effects of the insolvent, and having 
also ascertained and fixed the amount of the claims 
thereon, the assignee next proceeds to divide the 
proceeds rateably amongst the creditors. A dividend 
sheet is from time to time prepared by him, and if 
no objection is made thereto within a certain time 
after notice given, the dividends so declared are paid 
over, and this process is continued until the estate is 
exhausted. 

After declaring a final dividend, the assignee pre
pares and exhibits his final account; and then, after 
paying into a bank any unclaimed dividends, and 
producing a bank certificate of such deposit, may 
petition for and obtain his discharge from the office 
of assignee. If there is any surI.lus remaining after 
paying all claims in fnll with interest, the insolvent 
is entitled to have it paid over to him, by order of 
the judge upon petition to him, after due notice to 
all concerned. 

The next step in thc regular coursc of proceedings 
to be described, is the discharge of the insolvent, the 
main object contemplated by the Acts. It is not to be 
"1 p[,",c·1, however, that a ,jj"cl'argc cannot be ob· 
tained until all that has been heretofore ,lcscribcJ 
has bcen accomplished. The insolvent is not ohli:,:d 
to wait until the estate in the hands of the assignce 
has been finally wound up, and a last dividend de
clared and paid, before he can apply for a discharge 



from all or the greater part of the liabilities he had 
contracted before his insolvency. On the contrary, 
ill oruer that he may not be forced to wait until that 
period, before he eun bc put in a position to begin 
the world anew, the provisions of the act are such, 
that in no event need he delay longer than one year 
from the date of the assignment or issue of the attach
ment before applying for, and, if his conduct has been 
proper, obtaining his discharge, while under certain 
circumstances, to be presently alluded to, he Dlay 
obtain it long before that timo. 

There aro three Dlodes of discharge provided by 
the Acts, viz., deed of composition and discharge, 
consent to discharge, and discharge by order of the 
judge. The distinction between the first and second 
modes does not appear very clearly from the Acts. 
The chief differences would seem to bc that thc first 
may be entered into at any time, either before, pend
iTl~, or after proceedings unuer the Acts, and that it 
evidently contempi<ttes some payment or dividend to 
the creditors i while thc second cannot bc obtained 
until after a voluntary assignment, or the commence
ment of pr00eedings for compulsory liquidation,* 
and is gcncrally given in cases where, after an assign
meut or issue of attachment, the creditors are satis
fied that the dehtor h.l·, no property or effects, and 
that it would Le u;d"" to prolong the pruceedings, 
thJIJ;;h there appears to be no reason, other than the 
r'Lculiar wording of the :lch, why it should not be 

* S\.!·:·, however, ju(l~mcnt of Jones, Co. J'J in 1'" lVllliam 
l't"I"!J, U. c. L. J .. Vol. 2, N.S. p. 7;;. 
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given in a case where there arc asset~. Thc proceed
ings to obtain confirmation are the same in either case. 

If a debtor, possessecl of propert:> which will pay 
ROIncthin~ to the crerlitorH, is desirolls of lmyin~ his 
e.tatc wonnd up and himself discharged from his 
present liabilities, he resorts to the first mode, 
namely, by deed of composition and discharge. A 
deed by which an arrangement is made for the pay
ment of' some composition or dividend to the credi
turs is made by tho insolvent, and when it has been 
assented to by the majority in number of his credi
tors, whose claims amount to one hundred dollars or 
upwards, and who represent at least three-fourths of 
his liabilities, and has been confirmed by the judge, 
the discharge agreed to has the same effect as the 
ordinary discharge to be hereafter spoken of, and is 
as binding upon the remainder of the creditors as if 
they also had executed it. As before mentioned, 
"such a dced may be validly made either before, 
pending, or after proceedings upon an assignment, 
or for the compulsory liquidation of the estate of the 
insolvent." 

The only difference seems to be, thot if made 
pending such proceedings it must be deposited with 
the assignee, who gives nutice of such deposit by 
advertisement. If no opposition is maue to the 
compusition and ui,ch"rsc within a stated period, 
the assignee theu acts upon the deed according tu 

its terms; but if opposition is made in the furm 
provided, he caunot act upon it nntil it has been 
confirmed by the judge. 

A consent to discharge has to be in writing and 
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signed by the same proportion of creditors as is 
necessary to render valid a deed of composition and 
discharge. 

A consent so executed arter a voluntary assign
ment or the i"ue of a writ of attachment, "abso
lutely frees and discharges the debtor from allliabili
tics whatsoever (except such a8 are hereinafter spe
cially excepted) existing against him and provable 
u;:(uinst Ilia estate, which are mentioned or set forth 
in the statement of his affairs annexed to the deed 
of ""i~nlllcnt, or which arc shewn by any supplemen
tary list of croditors furnished by the insolvent pre
vious to such discharge, and in time to permit the 
creditors therein mentioned obtaining the same divi
dend as other creditors upon his estate, or wbich 
appear by any claim subsequeutly furnished to the 
assignee, whether such debts be exigihle or not at 
the time of his insolvency anu whether direct or in
direct; and if the holder of any negotiable paper is 
unknown to the insolvent, the insertion of the par· 
ticulars of such paper in such statement of affairs, 
with the ueclaration that the holder thereof is un
known to him shall bring the debt represented by 
such paper and the holder thereof within the opera
tion of this section." An unknown holucr of a pro
missory note or a bill of exchange IlIade or accepted 
by the insolvent is thus as completely bound by such 
a consent as if he were known, anu had assented 
thereto. 

When the insolvent has obtained a consent to his 
discharge or a deed of composition and discharge 
froIl! tl .. , rC(juisite proportion of his creditors, he 
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should, in order to bind the remainder to its effect, 
file the consent or discharge in the Court, and, aftel' 
proper notice given, apply upon petition to the judge 
for it:; confirmation. Upon this application any 
creditor may appear and oppose the confirmation, 
upon the ground of fraud or fraudulent preference, 
or of fraud or evil practice in procurin~ the consent 
of the creditors, or of prevarication or false swcnring 
on the part of the insolvent upon the examination 
as to his estate and effects; or upon other grounds 
~tated in sub·section 6 of section 9 of the Act of 
1864. Moreover if the insolvent do uot within two 
months after obtaining such consent "r deed apply 
to have the same eonfirmcd, any crcditor for two 
hundred dollars or over, may take proceedi~gs to 
annul it on the same grounds as those upon which 
he could oppose its confirmation, and, if certain 
prescribed steps are not immediately taken by the 
insolvent, it will be annulled accordingly. 

Upon hearing a petition either to confirm or annul 
the discharge, the judge has power to make an order 
either confirming the discharge absolutely, suspen
sively, or conditionally, or annulling it altogether. If 
the discharge is confirmed absolutely, such confirma
tion, if not reversed on appeal, ",hall render the 
discbarge thereby confirmed, final ""ll conclusive." 
If only confirmed suspensively or CGudij,,,,,··lly. it is 
not final and couclusive until the period of sus
pension has expired, or tbe condition ill1posed is 
fulfilled. If the discharge is annulled altogether, the 
insolvent must obtain the consent of the proper pro
portion of creditors to a new discharge, or their sig-
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natures to a new deed of' composition, or have recourse 
to the third method of obtaining his discharge pre
scribcd by thc Acts. 

I\'hen the insolvent, has been unable, in the c(lnr~e 
of one year from the ,late of assign ment or issue of 
tbe attachment, to obtain from the required propor
tion of creditors their consent to his discharge, or 
the execution of a deed of composition and discharge, 
he can then resort to the third mode of obtaining a 
discharge, provided hy the Acts. After the expira
tion of the year, he may apply to the judge, upon 
petition (after due notice to iJ.Il conccrned), to grant 
him his discharge, 

Upon this application, also, any creditor mayap
pear and oppose the granting of the discharge upon 
any ground upon which he might oppose the confir
mation of a discharge; and the judgc, upon hearing 
the petition and all parties interested, may make an 
order either granting the discharge absolutely, sus
pensively, or conditionally, or refusing it absolutely, 
and the order 80 made is attended with the same 
results and has the same effect as an order confirm
ing or annulling a deed of composition and discharge, 
or.a consent to discharge. 

r n ordcr to prevent the illsolvent from tuaking 
any bargain with any creditor by which the creditor 
is to receive any benefit to himself, or obtain any 
preferential advantage over other creditors as an 
inducement to sign a consellt or execute a dccd of 
composition and discharge, it is enacted that every 
.!ischarge or composition obtained by any such 
means shall be null and void. And for the purpose 



BANKRnf'TCY. G7 

of deterring creditors from entering into any such 
arrangement or giving their consent in pursuance 
of any such agreement, a very stringent clause has 
been introduced into the late Act. Any crcditor 
who takes or receives any sum or the promise of any 
sum of money as an inducement to sign a consent or 
exeoute a deed of composition and discharge, renders 
himsclf liable to a penalty of treble the sum so taken, 
received or promised, which may be recovered by the 
assignee for the benefit of the estate, by suit in any 
court. 

The effect of II discharge obtained by anyone of 
the three mudes is to free the debtor from all 
liabilities whatsoever existing against him at the 
date of his insolvency of which he rendered any 
statement, or which otherwise became known to the 
assignee and the other creditors, with a few excep
tions mentioned in the Act .. 

But it docs not discharge any other person who is 
secondarily liable as drawer or endorser of' negotiable 
paper, surety or otherwise, for any debts of the iusol
vent, from his obligation to pay them. ~ or does it 
nfl'cet any mortgage, lien or collateral security held 
by any creditor as security for any debt. The relict' 
given to a surety who pays the dout of the insolvent 
has been before spoken of. • 

The principal liabilities from which an iusolvent 
is not fred by his dischal';;c (unless he obtains the 
express COIlRent of the creditor to such debts being 
discharged by it) aro, any debt for enforcing pay
ment of which imprisonment is permitted by tho 
Acts, ""Y debts due as damages for personal wrongs 
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or as a penalty for any offence of which he has been 
convicted, and any debts due as a babnce of account 
<.lue by him as assi"n,;,;, tutor, curator, trustee, 
executor or public officer. AmI the holder of any 
debt due as a balance of account by thc insolvent as 
incumbent of any of the positions of trust above men
tioned, may take dividends theroon from tho estate 
without being affected by any discharge obtained 
by the insolvent. 

Enough has now been said to inform the general 
rcader of the natur0 and intent of the Insolvent 
Act of 18G1 and the Act amending it, and to point 
out to him the course of proceedings to be adopted 
under them, when it becomes neccssary to call their 
provisions into action, both in thc case where the 
dcbtor is willing to submit himself and his estate to 
these provisions, and wbere thc creditors of a refrac
tory or dishonest dcbtor arc obliged to put them into 
operation against him. 

Some of their provisions, such as the right of 
appeal in certain cases, from the decision of the 
judge or assignee, the security to be given by the 
assignee and the rcmuneration to be received by 
him, the rights of the creditors and the assignee in 
cases of fraudulent sales or gifts by, or payments to 
the insolvont eit~er before or after the assignment or 
~ct of iU"'IYc:JC"Y, and a Lw others, h"ve !l··t been 
noticed or only ,.li::;htly touched upon. 

Our aim has has been ti, -,':etch a brief and gen
eral outline of the Acts, and to draw attention to 
their most important features. What has been said 
will, it is trusted, sufficiently accomplish this object. 
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For further particulars we refer the reader to the 
Bankruptcy Acts themselves, and the excellent eom
wOlllary 011 thom by 31r. J. D. Edgar, of '1'oronto, 
Darrister-at-La w. 

7.-Proceedin;p aJainsl representatives of deceased 
dc~lors. 

Another obstacle by which a creditor seeking to 
recover his claim is sometimes met, is the decease of 
the debtor. 

After the occurrence of this event no proceedings 
can be commenced, nor can proceedings already 
commenced be continued, until after the appoint
ment of a personal representative or representatives 
of the deceased, that is, some person or persons who 
will undertake the management of his estate. 

If, however, the proceedings in the suit have gone 
so far before the debtor's decease, that execution 
against his goods or lands has been placed in the 
sheriff's hands, the sheriff can proceed to sell tbe 
property of the deceased debtor under the writ, with
out waiting until such appointment is made. 

H the deceased has left a will appointing an 
executor or executors, some or all of them usually 
obtain probate of the will; and as soon as this has 
been done, the creditor can proceed for the amount 
of his claim against the estate of the deceased in 
the hands of his executors. If the debtor dies, 
leaving no will, or if, having left a will his executors 
decline to net, his next of kin, or Bome ncar relative, 
is appointed administmtor of his estate, in whieh 
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case the remedies of the creditor against the estate 
in his hands are the same as against the executors 
where a will has been left and probate thereof 
obtained. 

Should the next of kin and relatives of the de
ceased intestate all decline to administer,any creditor 
may be appointed administrator, with the same rights 
and powcrs to administer the estate as if he were 
next of kin_ 

It will at once be seen that in any of these cases, 
except where execution is in the Sheriff's hands as 
above mentioned, some delay must necessarily occur 
before the creditor can be put in a positiou to assert his 
claim against thc estate of the deceased. If no pro_ 
ceedings have been taken up to the time of the de
cease, none can be had until after a reasonable time 
has elapsed, in order to give time to the executor, if 
the debtor has left a will, to obtain probate. If no 
will has been left, the commencement of proceedings 
is stayed until an administrator has been appointed. 

As soon, however, as the executor has obtained 
probate or an administrator has been appointed, the 
remedies of the creditor can be pursued in nearly 
the same shape as they could have been against the 
deceased. Judgment can be obtained against the 
executor or administrator for the amount of the debt 
and costs to be levied upon the estate of the 
deceased in the hands of the represeutative to be 
administered. And should the executor or adminis
trator put in pleas to the suit which are found by a 
jury to be false, if the estate is insufficient to pay 
tbe amount of tbe judgment, the executor or admin-
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iHtrator 80 pleading is personally liable for the costs 
of the Buit. 

When the creditor obtains judgment for his debt 
and costs against the executor or administrator at 
such only, be can issue execution thereon against the 
goods and chattels of the deceased, under which they 
can be seized and sold as in ordinary actions. If the 
estate comprises no goods or chattels, or if they arc 
insufficient to payoff tbe judgment, execution can 
then be issued against the lands of the deceased, 
although distributed and given away by his will to 
third parties, and they may be sold by the Sheriff as 
if they still formed part of the undisposed of estate 
of the deceased, unless they have been sold by the 
heirs or devisees to purchasers for value before the 
delivery of the execution against the lands to the 
Sheriff. 

When the decease of the debtor takes place during 
tbe progress of a suit and before execution is placed 
in the Sheriff's hands, it must be revived against 
the personal representative, when one is appointed. 
This is done by entering among the records of tbe 
proceedings in tbe suit a suggestion of the death of 
the debtor and the appointment of the executor or 
administrator, and then serving him with a copy of 
the proceedings and suggestion, with a notice tu the 
effect that uule"" he appears and ll",k~s defence 
judgment llIay he obtained against him. The effect 
of this proceeding is to make the executor or admin
istrator (after due service upon him) a party tv the 
suit in the place of the deceased, and all further 
proceedings are ta\;eu against him as if the suit had 
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been originally commenced against him. Judgment 
Illust be obtailJed in thiB manner, whcu the pro
ceedings have not reachcd judgment befure the de
cease. If the judgment has been obtained prior to 
the decease, it may be revived ugainst the executor 
or administrator eitber by sll;r<:cstion or by issue of 
[l writ of revivor, and execution can then be issued 
in tbe same manner as when the proceedings arc 
originally commcnced after the decease, and against 
the executor or administrator. 

Formerly, in case the assets in the hands of tbe 
executor or administrator were insufficient to pay all 
thc debts in full, debts due by the deceased were 
paid according to their relative rank, each class 
bcing regarded according to the degree of importance 
attached to it by the law. Thus, debts due to the 
Crown stood before all others in priority, then came 
debts due by the deceased to his executor or adminis
trator, wbo was permitted to retain the amount 
thereof out of the estate before paying any other 
except Crown debts, next came debts secured by 
judgments prior to the decease of the debtor, next 
debts secured by bonds or other scaled instruments, 
and lastly, the simple contract debts of the deceased, 
usually by far the most numerous class. These last 
consist of promissory notes, bills of exchange, debts 
for goods sold and delivered, and others of the same 
nature. A judgment debt would thus stand a much 
better chance of being .paid, in case of a deficiency, 
than would the bond or simple contract debts. An 
c\.ct passed during tl,c last session of Parliament (29 
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Vic. cap. 28, sec. 28) ha., however, made an impor
tant alteration with respect to this rule. 

Henceforth, when a deficiency of assets occurs, the 
former preference of one debt or class of debts over 
others is not allowed, but the debts, of whatever 
nature, of a person dying on or after the 18th day of 
September, 1865, being thc day on which the Act 
was passed, are all reduced to the same level. 

In such a case, each creditor receives hi" fair dis
tributive share, according to the amount of his debt, 
without regard to the fact of other creditors having 
judgments against the deceased, or being secured by 
bond or other sealed instrument, and the executor 
or administrator, and even the Crown itself, i. put 
upon the same footing with respect to claims against 
the estate. 

Upon a proper application being made to it, either 
by a creditor, or the executor or administrator, or a 
legatee of the deceased, the Court of Chancery may, 
and often does, take upon itself the administration of 
the estates of deceascd debtors. When it does assume 
the administration, a different mode from those above 
pointed out, of obtaining payment of his claim, is to 
be pursued by the creditor. After a decree or order 
for the administration of the estate of a deceased 
dcbtor has been pronounceil by the court, no subsc
qucnt judgment at law is of any avail, but other 
means of proving and realizing the claim arc pro
vided. 

All claims upon the estate of the deceased have 
to be proveil beforc the Master or uther officer of 
the Court, the ,,,tatc and clIects of the decc3seu 

7 
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are got in, sold and converted into money; and if 
there are sufficient assets for the purpose, all the 
claims nre paid in full. In case of deficiency of 
assets of allY person dying on or after the 18th 
day of Scpt~ulber, I.'G;), all claims are aoated 
in proportion, and all creditors arc paid ratably 
without any prdi"""C'c or priority of deots of one 
rank or nature over those of another. llut in ad
ministering the estate of a person who died before 
that day, the Court makes a distinction between 
what arc call~d legal and what arc called equitaUe 
a" •. ,(s. All property to which the executor or ad
ministrator is entitled by virtue of his office as such, 
and all property made liable by statute to the pay
ment of debts, belong to the former class, and if 
there is a deficiency, the debts of the deceased arc 
payable out of these assets according to the prefer
ential rank and priority before mentioned. 

E'luitaolo ns~ets consist of such property of the 
deceased as uoes not oelong to the executor or admin
lllinistrator, Ly virtue of his office merely. Thus, 
lands devised to an executor in trust for the payment 
of debts are not legal but equitable assets, notwith
standing that they are in the hands of the executor, 
fur he holds them, uot in his capacity of executor, 
but as devisee in tm>t. Creditors of every sort '\Vere 
always entitled, in case of deficiency, to share ratably 
without preference in asset8 of tbis description. 

Tbe fact of there being a deficiency of .,;cts, how
ever, does not afIeet the position of a mortgagee of 
lands of the deceased, nor tbat lIf the holder of any 
lien which existed during the lifetime of the debtor, 
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on any of his real or personal estate. The mortgagee 
may demand payment in full of his claim under the 
mortgage, an·d in default proceed to ,"oreclose or sell 
the lands, as he could have done during the lifetime 
of the debtor. And tLe holder of any such lien, a~, 
fur in.~tanC'(·, rt crcditlJr who hat:: ul)taill~.l jucl~ll1cnt 

a1Jd issued execution thereolJ, either agaill~t guous 
or lands, during the life-time of the uchtor, may pro
ceed to enforce the lien thus created as if the debtor 
were still alive. 



C:lIAP'l'ER II. 

MEnc.\XTILE l'IWl'Eln'Y. 

Property may be di,ided in to two classes, real and 
i,as'mal. The forwer, in its popular sense, meaus 
land and any thing belonging to or connected with 
land; and the latter, all property which is not land 
or connected with ·land. A circumstance which 
makcs the distinction between these two classes im
portant is, that, when the owncr dies without bav
ing made a will, real property descends to tbe beirs, 
and personal property goes to tbe next of kin. In 
England, as formerly in Upper Canada, tbe lands of 
one who dies without making a will descend to tbe_ 
elclest Bon. In England, as well as in Upper Canada, 
the personal property of an intestate is distributed in 
""rtain proportions between bis wife and children. 
At present, in Upper Canada, real estate is distri
buted among~t the representatives of the deceased 
illtestate, nearly in the same proportion and among 
the same persons as personal property was and is still 
divided. 

As it is still important, for many reasons, to pre
Serve the distinction between real and personal pro
perty, it may be well to remark tbat, thougb land, 
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and houses and buildings upon land are real pro· 
perty, a man may have an interest in land that will 
not form part of his real estate. Thus if a man have a 
lease ofland for 999, or any given number of, years, 
this valuable interest in land is personal property, 
and, if he die intestate, will go to his next of kin. 

Personal property is divided into two claoses, de
pending on the circumstances of possession. If you 
have a chattel such as a horse, or a piece of furni
ture, or a quantity of goods, in your actual posses
sion, you have what is called a chose in possession, 
that is, a thing (from the French word chose, a 
thing) in possession. But if you have fent the horse, 
the piece of furniture, or the money, or if any of 
them have by any means got into the hands of 
another man, you have no chose in possession; you 
have only a right of action against the party in pos
session. This right of action is called, in legal 
phraseology, a chose in action. 

i\I ercantile law has chiefly to do with personal 
property, but there are two classes of personal pro
perty with which merchants especially are concerned. 
These arc goodwill and sbipping, each of which will 
now be considered in its turu. 

--+--

I.-Goodwill. 

The goodwill of a business has not been long 
recognized by the Courts as having an actual exi"t
ence, as a valuable mercantile property. "\ sort of 
r"('s,/:;e is attached to a well-known store or hotel, 
almost independently of the personal qualities of those 
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whu have occupied it as a place of bu,iness, and 
becomes valuable on account of the usual tendency 
of customers to resort tu tbe "old place." Dut the 
difficulty of ".'cel'taillill~ how far the' attractions of 
tile place W"fe iIlJq"'IJ<]"lIt uf the character of I.he 

fjl:clIpil'r, !'l'I'VI.'lItcd fur a. lung timo allY tiisLillct 

ueciMiuu beiug arrived at by the Courts :IS tu its exist
ence us a species uf property. It carne up for 
adjudicatiou in the Court of Chancery in a suit in 
which the accounts of a partnership, one of whoso 
members was dead, were being taken. The ques
tion there was whether the survivors could con
tinue the business, as a matter of course, deriving 
full benefit frolll the reputation or goodwill of the 
partnership without rendering any account of it, or 
whether they ought to pay a reasonahle price to the 
representatives of the deceased fur that part of the 
goodwill which had formerly been a source of profit 
t" all the partners, but was then being used for the 
benefit of the survivors alone. The question was 
decided in favour of the claim of the representatives 
uf the deceased partner. The Courts of J~nw and 
Equity have not recognized goodu:ill as a distinct 
species of property in connection with a professional 
practice or business, as so mnch depends on thc 
personal (jualities and reputation of the practitioner, 
t1mt the 1'relli:I!?, which on his withdrawal rcmaillo 
~~tL,(·l!ed to 1J:.- place of hu . ..,irH::--:-;) i:s t:oll.JIJarati\,(·jy 
i!l·'i.:.;nilieflllt. 
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2.-SMpl'in!]. 

The law of this Province affecting the ownership 
and transfer uf that species of mercantile property 
called shippin.2: is regulated by Con. Stat. Cau. "'1' 

41. Tbis statute is, iu mauy respects, oub.,tautially 
the same as the English statutcs on this ",ubject. 
The objcct of the English statutes was the encour
agement of British shipbuilders and the employment 
of British sailors as much as possible, in those 
routcs of traffic over which the Brit.ish Government 
had any contro\. The object of our statute secms 
principally to be the convenience and security of 
persous owning or purchasing vessels. The English 
Act requires a vessel to be navigated by a certain 
proportion of British seamen, but ours imposes no 
such condition. The Canadian statute imposes no 
penalty for neglect to register a vessel whieh ought 
to be registered thereunder, nul' docs it deny to 
Bueh vessels, when not so registered, the privilege 
of freely navi~"tin~ the inland waters of the Pro
viuee, or withhold from their owners protection by 
the British Government of their rights as such 
owners. 

The object of cap. 41 COil. Stat. Can., already 
l'l'f"ncu tu, is expressed in the preamble to be " the 
bettel' securing the right of properly in eul'm;al \ "'
,,,Is navigatin~ the inland watcl'S of tbis Province, 
:1I1J not registered as British ve~s01,;;, nruler any net 
uf tbe IlUperial Parliament in that bebalf, alld)11 
oruer to facilitate transfers of vessels, anu to prevent 
the frauuulent assignment of the property of meh 
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\'(',,018," The privilege of registration under the 
Act is conferred only on vessels wholly built in 
Canada, and whieh wholly belong and continue 
wholly to belong to Her Majesty's suhjects, and 
which are over fifteen tons burthen. 

Every ship must be registered at the port to which 
she belongs. A ship is said to belong to some port 
at or near which some one or more of the owners 
(who shall make and subscribe the declaration re
'juired, previous to registry) resides. 1'he collector 
of Her Majesty's customs, at any port in Canada, 
may make such registry. 

In order to obtain registry, a declaration must be 
made to the collector of customs, to whom applica
tion is made to grant a ccrtificate of ownership, by 
the owner, if there is only one; or, if there are two 
joint owners, by both of snch joint owners, if both 
are resident within twenty miles of the place where 
such registry is required, or by one of such owners, 
if one or bolh be resident at a greater distance from 
such port or place; or if the number of such owners 
exc'eeds two, then by the greater part of the number 
of such OlVners, if the greater number of them be 
resident witbin twenty miles of such port or place 
(not in any case exceeding three of such owners, 
unless a greater number be desirous to join in making 
and subscribing the declaration); or by one of such 
owners, if all or all except one be resident at a 
greater distance. 

'rhe declaration contains the ship's name (which 
must not afterwards be changed, and must be painted 
on her !'tern, t,,[',·ther with the port to which she 
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belong." in white or yellow letters four inches long, 
on a black ground, and not afterwards obliterated or 
concealed); her port, ma~tcr, and description; the 
namcs, descriptions and residences of the owners, with 
other circumstances tending to prove them subjects 
of Hcr Majesty; and denic:; that any foreigner is 
interested in the ship. 

If the vessel belong to a corporation, the declara
tion is made by the secretary, or any director or 
manager; and if to a limited partnership, by any 
one of the general partners. 

The applicant for registry must also produce an 
account under the builder's hand, and which the 
builder is required to give, of the ship's time and 
place of building, denomination and tonnage, 
together with the name of the firot purchaser; he 
must al30 make declaration of her identity; but 
where, by reason of the death of the builder or 
other nnavoidable cause, the builder's certificate can
not be produced, it may be dispensed with by the 
Governor of the Province, on application made to 
him. 

The above requisites being complied with the 
ship is registered and a certificate of registry given 
to the applicant. This certificate contains the name, 
occupation and residence of every owner; the name 
of the ship; the place to which she belongs; her 
tonnage; the name of the master; the time and 
place of the building; the name and employment of 
the surveying officer; the number of decks aDd 
masts; the height, breadth, and depth between 
deob, if mOI·C than one, or depth of the hold if only 

8 
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one deck; the dimensions and tonnage of engine 
room, if any; whether ri~C!l',I with a standing or 
running bow~prit; thl! description of her stern; her 
build, whether earI'd or clinker huilt; and kind of 
head, if any; and on the hack are indorsed the 
namcs of the owners who cannot be more than 
thirty-two, with the numbcr of sixty-fourth shares 
held Ly each_ 

All the above particulars are cntered in a book 
which the registering officers are refluired to keep; 
every regL,try is numbered in succession, beginning 
from the cummcncement of each year, and an exact 
copy thereof translUitted forthwith to. the Minister 
of Finance, or such other pcrson as the Guvcrnor 
may appoint for thai purpose. 

If at any period the master bc changeu, the certi
ficate must be delivered to the persun authorized to 
register at the port where the change takes place, 
who is endorse the change 0n the certificate, and 
transmit nutice of it to the proper officer of the port 
where the vessel received its certificate of ownership. 

If any vessel after receiving certificate of owner
ship is in any ma,;,ner altered so as not to correspond 
with all the particulars contained in such certificate, 
the owner of such vessel shall return the certificate 
to the collector of the port where it was granted, and 
the collector shall grant a certificate of ownership de 
novo. A penalty of eighty dollars is imposed upon 

the owner for neglecting to l'egistcr de 1<OVO in thi" 
case. 

l:egi.-tration d,; novo will be allowed (though it is 
pot required by the Act) in the case of the certificate 
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being lost, or in case, upon any change of property 
in the vessel, the owner desires to h",e a certificate 
of ownership de novo. 

The transfer of a vessel from one person to anuther 
is effected by a bill of sale or other instrument in 
writing, which must recite the certificate or principal 
contents thereof, otherwise the transfer is invalid. 
But no bi1l of sale or transfer is valid for any pur
pose even against the vendor or transferor, until pro
duced to the collector of the port where the ,"c.<scl 
is registered, or about to be registered de novo, uho 
is to enter in her last book of registry in the one 
case, or in the book of registry de novo, after all 
requisites for such registry de novo have been com
plied with, in the other case, the name, description 
and residence of the vendor and vendee, mortgagor 
and mortgagee, or each, if more than one, the nUIll
bel' of shares transferred, and the date of the in,tru. 
ment and of the production of it; and is, except in 
case of registration de ;101'0, when a new certificate i. 
granted, and the old one given up to, to indorse on 
the ship's certificate of registry, when produced to 
him, the aforesaid particulars in a prescrihed forlll, 
and give notice thereof to the Minister of Finance. 

When the entry in the book of registry has been 
made, the bill of sale or other instrument becomes 
effectual to pass the property intended' to be trans
ferred, as against !Ill persons whatever, except agaill,t 
such subsequent, purchasers and mortgagees whu 
shall first procure the indorsement to be maue on tho 
certificate of regi,!r.\' in manoer hereinafter men
tioned. For, where tbe same property has beeu 
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transferred more than onee, the several vendees and 
ruortga!!l'l'S take priority, not accol'uiug tu the time 
of entering their respective instruments in the hook 
of regi,try, but according to the tiUle when the 
indorsement is made on the certificate. 

Thus, if the owner of a vessel fraudulently execute 
!wo bills of sale thereof to two different persons, and 
buth cause their conveyances to be entered ill the 
book uf registry, but the second get into possession 
of tbe certificate aud procure the iudorsement to be 
made upon it, he and not the first vendee will have 
the lc~al title to the vessel. nut it is further pro
vided that, when any instrument of transfer has been 
entered in the book of registry, there must be a 
bpse of thirty days, or (if the vessel were absent 
from her port at the time of such entry) then thirty 
days f!'OllI her arrival thereat, before any instrument 
purporting to be a transfer of the same ship or share 
froUl the same vendor or mortgagor to any other per
son can be entered; so, if a second instrument has 
been entered, a like period must elapse between its 
entry and that of a third; and wherever more than 
one have been entered, the officer is to endorse on 
the certificate the particulars of that one under which 
the person claims, who shall produce the certificate 
for that purpose within thirty days, after the entry 
of hi, instrument in the book, or of the ship's return 
to port, if she were absent at the time of such entry; 
and if no person produce the certificate withip that 
time, then the officer is to endorse the particulars of 
that person's instrument who shall first produce the 
certificate for that purpose. 



It is however provided that if the certifi~ate he 

I",t, ruiolaid, or detained, on proof of this by a 

vendee or mortgagee time may be granted either for 

its recovery, or for re~istry de n01'O, during which 

additional time no other transfer can be entered in 

the book of registry. 

Thus it appears that in case of succe8sive >,,,Ie, of 

tbe same property by tbe 'allle I'(·r.'"n, eaeh of the 
. rival vendees has thirty days from the entry "f his 

instrument, or next sub8equent rdurn of the ship 

to port, durin~ which no one but hilll,elf can obtain a 

perfect title. But if' he J,.t that space of time go 

by, he will be in .langeI' of having his claim defeated 

by an indorsement of the particulars of some other 
VCIH]CC'S instrulllellt on the c('rtiijc:atC', unIes~ iudccd 

further time has been t!Tanktl tu him in the loanner 
above pointed out. 

To put an example. Suppose the owner of a share 

in a ve s ,e1 absent from the purt at which she is regis

tered, fraudulently executes one bill of "Ie to A., 

and another to B.; A. causes bis hill of sale to he 

eutered in the book of registry at that port; his 
title is now perfect "g"in-t the vendor, and against 
everyone else excl'pt B.; and B. himself cannot 

procure his bill of sale to be eycn entered in the 

book of registry, the time not havin;; elap""l which 

is given as we have shown t" c\., exclu,iyely. The 

vessel returns to port, say all tbe firot of Uct"ber, 

A. allows that month to clap.," without taking any 

step, on the thirty.first of n",,,bcr '\.'8 thirty d"J8 

expire; and on the tirst "f X",'cmber 13. procures 
his iU:::tlllllll'llt to be. ('Ilk!'r d j'u the h)u1; (.f regis~ 
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try, but n"cll'd' to adopt any' furthcr means to 
secure his purchase. A. now obtains the certifi
cate of' re/2:istry from the masler of the \"o",el, but 
eaUD<.,t perfect his title by having the particulars of 
his bill "f sale endorsed on it, until the second of 
Decem her shall have arrived, the law appropriating 
the intermediate days to the exclusive usc of B. 
Un the second of December, bowever, A. produces 
the certificate to the Culledor at the ship's port, has 
lhe endorsement made and his title then becomes 
perfect a~ainst all the world. 

It is further provided, that if, after any bill of sale 
has been record cd at the port to which the \'cs.,d 
belongs, it be produced, witb a notification upon it of 
sneh record, and along witb it tbe certificate of regis
try, to the collector of any other port, the collcctor, 
if required, is to indorse on the certificate the trans
fer mentioned in the bill of sale, and give notice of 
his bavil'!; done so to the collector of the port to 
w[,ich the vessel belongs, who will record it there as 
if he had made the indorsement bimself, but mcn
tioning tbe facts. However, before the collector of 
thc othcr port can make tbe indorsement, he is to 
give notice of the requisition made t" him to the 
collector of the port to which the \,(,,,01 belongs, and 
"'e"rtain from him whether any and what hills of 
"de lr",e been entered in the book of registry; after 
which he i.; to proceed to induf3e the certificate as if 
hi:; port were that to whi~b tbe vessel belonged. 

Thus the person who would be entitled to have the 
irrd·,r-cUJcrrt Dlade on the certificate, immediately 
UIJ the return of an absent ve"cl to her port, 
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may bave it made by anticipation during her ab
sence. 

The above considerations are applicable t') c,ery 
instance in which property in shipping is transferreu, 
but there are one or two regulations peculiar to cases 
of mortgage. 

When a transfer ia made by way of mortgage, or 
to a trustee for the purpose of sale for the payment 
of debts, tbe Gature of the transfer is to be exprc"e,1 
in tbe entry in the book, and indorsement on the 
certificate of re;:istry, and the transferee is not 
deeme<i to have become, or the transferor to have 
ceased to be, the owner of the property transferred, 
except so tar as may be necessary to make it available 
by aale or otherwise, for the paymenl of the debt 
it waa transferred to aecure. As the entire property 
doea not pasa to the mortgagee, there, of course, 
remains a portion in the mortgagor, which he cau 
transfer to a aecond purchaser or mortgagee, in the 
manner prescribed hy the Act. 

In case a vesael is not registered, the wording of 
the statute scema to leave, in Upper Canada at least, 
the law of Upper Canada relating to the transfer of 
personal property therein, to apply to her as to any 
other personal property, which is the aubject of sale, 
transfer or mortgage. 



CHAP'J'EH III. 

MERCANTILE PEnS( )I'\f-'. 

1.-80le Trrzrlers. 

lI1ercantile pcrsons may be sole traders, partners, 
or corporations; and any of these may stand to the 
others in the relation of principal to agent. 

Various persons, however, are affectcd by particu
lar disqualifications, which incapacitate them from 
engaging in commercial pursuits. 

1. An alien, ;. e., a subject of a forcign power, was, 
and is still in Great Britain, subject to various disa
bilities in his control of property and right to carry 
on trade, even when his country was at peace with 
the latter. In the Province of Canada an alien is 
allowed to have full control over any property he may 
acquire, whether it be real or personal, and to make 
contracts and carryon business as freely as a British 
subject. 

~. An infant is not allowed to bind himself by 
any ordinary melcantile contract, though he may 
enforce contracts made with him by adults. Though 
he ma'y not hinu hin"clf he may, however, as agent, 
binu his principal. lIe llIay bind himself, whcn he 
comp.s of age, by ratifying contracts madc during 
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infancy-if ~uch ratification be evidenced by writing 
signed by him. 

3. A marrieJ woman is subject to the same Jisa· 
bilities as an infant, with this further one, that she 
cannot ratify after the death of her hushand contracts 
made during his life, any contract made by her hcing 
absolutely ""j,! and incapable of ratification. 

A marrieJ woman may, however, as has been 
already explained, if she possesses property of her 
own, be held bound in equity to the amount or value 
of that property upon any contract made by her duro 
ing coverture. 

Subject to these exceptions, every person may 
assume the character and functions of a trader. 

2.-Partncrs. 

A partnership is an a.sociation of two or more 
persons in a common undertaking for the purpose of 
obtaining" common profit. The community of profit 
is the test which shows tha. relation of partnership. 
If A. and B. contribute capital to the purchase of 
goods with the intention merely of dividing the 
goods so purchased, there is no partnership, but if 
they go further and resell the goods for the purpose 
of didding the proceeds, they are partners, for they 
are not mere j"i()t owners of the goods, uut they 
share the prufits of their labour and capital between 
them. 

Partill'I'.,11ir~, no TWlaf'1' hl)w extell~iv(', may be 
formed 'J,} a mere verbal contract. .\rticlc~ or deeds 
of partnership are frequently signed botwoen persons 
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intending to become partners, bnt if by a tacit con
sent, shewn by the acts of the partners, some of the 
provi.ions of the furmal instrument have been 
di,regardcd, these acts will, even as between the 
partners themselves, have the preference given to 
them, as shewing the mutual footing on which the 
partners have agreed to stand. 

Partnerships may be formed for carrying on any 
lawful business, or any number of branches of busi
ness, and they may contain any number of partners. 
A., between partners themselves, the liability of any 
partner may be limited in any ~peeial manner agreed 
upon. Except, however, in the case of partnerships 
furtued under the Limited Partnership Act, to be 
hereafter noticed, each partner is considered liable to 
third parties fur the whole of the partnership debts; 
and so far as common law suits and remedies at com
mon law are concerned, any partner is liable to have 
execution issued against his separate property, in the 
first instance, for a partnership debt, while the part
nership stock which he holds in common with his 
co-partners may be left untouched. This, of course, 
would work great injustice if the person thus com
pelled to pay had no recourse against his co-partners 
for the amount beyond his due share of the liabilities 
of the firm, which he has been obliged to disburse. 
He can, however, apply for relief to the Court of 
Chancery, which will take an account and enforce 
the payment of what is due to him by way of com
pensation from his co-partners. 

When a creditor to whom a partner is separately 
and individually liable, seeks to enforce his claim 

\ 
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a~ainst the partner,hip property, he can only s, lZ,J 

what is called the partner's interest in the partner

ship. This interest is not, as mi)!ht. be "1p[""e<l, the 

half or third of the body of the partne"hip 'I"ck, 

according to the proportionate cbim "f' the partner 
to the profits of the business ; but the share tu which 

the defendant is entitled, as between hinl>clf and 

his eo-partners, of the surplus remainill~ after all the 
partner<hip Il"bt, have been pair! off, and the pHlllcr. 

"hip credits ('"Ilectctl. The pureh:""r at the ,hcriff's 
>,.]e under the execution is "llfilletl to file a bill at 

ollce against the co-partncr:o; of the executilJn dl,lltlJf, 

to have an account taken, antl th.· alll<lunt of the 

share ascertained. 

There are several ways in which a per")n Illay he 
connected with ordinary partnerohips, If he i, in

terested in the prufits of the firm, and his connection 

with it is a"owed, he is what is called an acti,'e 
partner, and is liable fiJI' all the eng:.IC!cnlcllt' uf the 

firm. He may lend his name to the firtH without 

uel'ivill,C! any profit from it, or embal'kill!! any capital 
in it; he is then called a nominal partner, and is 

liable tl) the same extent as an active partner. A 

liability may also be incurred by a participation in 

the pruGh, althou)!h the circulll.'tlll'·" of ,nch part i
cii);diIJII lllily be unknown to the el'l'ditll:';o; Thll~, if 
a pelsnn place money in a partner'hip flUt fUrllll·tl 

under the Limited Partnership ,\ct "J,U\ e mentiollerl, 

or leave it there on retiring, with a Eripuiatiull to have 
a COlUpcn~3tiun for it"under W11'lt~'\'('r 1J:l!1l1\ !-iuhject. to 
abatement or enlargemellt as the prufits fluctuate, he 

i:-< then a dormant partuer, and as Itlrlg as h., l't:'llluius 
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unknown C'C:1pC~ all liability. But when any crcdi
tor becomcs aware of tbe connection, he call ehar~c 
him cCjually with the others, even though at the time 
of his contracting with the firm he did not know of 
it. If, however, n person leaves no money in the 
concern, but is to reccive a compensation for his ser
viccs or otherwisc, a nice distinction is tben drawn 
between taking n share of tbe profits as such, nnd 
taking a pcrcentage upon, or a salary varying with, 
the profits. He wbo takes s share of thc profits as 
such, is liablc as a partner j hut he who takes an 
equivalent in the shape of percentage or salary, 
though varying with the profits, escapes the liability. 

What is called the partnership stock, that is the 
body of the commodities belonging to the firm aB 
partners, and such sums of money as may be duc to 
the partnership, does not necessarily belong to the 
partners in the proportion accordin~ to which each can 
claim participation in the profits. One partner may 
have a right to half the profits of a business, while 
he has no right whate'l'er to the partnership stock. 
Participation in the profits therefore docs not neces
sarily involve a property in the partnership stock. 

Partnership is considered to place men in so con
flucntial a relation that tbe utmost good faith will 
be required to be observed in the rlc"linp of partners 
with each other. Thus if one partner acting 011 

behalf uf the firm stipulates with third parties for, 
and obtains, any private profit for himself, over and 
abovewbat he hao obtai lied for the firm, he wi!! be con
siucl'ed to have earned it for his co· partners, and will 
be obliged to account t.) them for their pruper share. 

\ 
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During the continuance of the partnership, one 
partner can very seldom bring an action at law 
again,t another, for any matter ori,ill", out t,f the 
partnership. The usual remedy is tu be foullcl in the 
Court of Chancery, which will decree a dissolution of 
the firm and a sale of the partnership stock, realize 
the partnership assets, take the accounts betwecn the 
partners, and divide the proceeds in the proportiun 
to which it considers each partner entitled. 

But when one partner before the establi.,hment of 
the partnership has advanced money to another, or 
has done work for him, an action at law may be 
maintained even though the advance may have been 
made, or the work done, for the purpose of furward
ing the formation of the partnership. So also, if an 
account has been stated and a balance struck between 
them. 

'I.'he Court of Chancery will, as we have before 
obscrved, when it takes the affairs of a firm into its 
hands, decree a dissolution of the firm, and a sale of 
the partnership effects, and order the proceeds to be 
divided among the partners, in the proportion to 
which they are entitled by the terms of the partner
ship contract. This proportion will be ascertained, 
not only from the balance on all those transactions 
which were complete at the time of the dissolution, 
but also from that found due on all those which 
have since been wound up. Thus, if any profits nre 
made, or losses incurred, on any partnership transac
tion since thB dissolution, they are taken into account 
as if they had been made or incurred at the time of 
the dissolution. Moreover, if the partnership i. dis-
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solved by the death of a partner, and the remaining 
partlJers continue to trade with the joint stock, the 
representatives of that partner, though not being 
members of the· firm, which after the death neces
sarily ceased tn exist, will, on the winding up of the 
partnership affairs, be entitled, not to the mere inter
c,t in the stock which has not yet been disengaged 
from the stock of the former business, but to a pro
portionate share of the profits for the time t hat the 
capital of the deceased has been exposed to the same 
risk of hankruptcy and insolvency as the stock of 
the remaining partners. 

It bas been doubted whether the Court of Chan
cery will order an account to be taken between 
partners, at the request of a partner who does not 
wish to have the partnership dissolved, but merely 
t" have a division of the profits. But there is no 
duubt that it will often interfere to put a stop to 
fraudulent behaviour; for instance, if one partner 
excludes his co-partners from access to the books of 
the firm and refuses to give an account, with a view 
of forcing them to ask for a dissolution, the court will 
grant an injunction to compel the delinquent to re
linquish his hold on the books, and will itself take an 
account so far as is nec~ssary for the immediate pur
pose of carrying on the business of the firm. 

_ Wben the relation of partners has heen established 
between two or more persons, each incurs liability for 
the acts of the other, in the ordinary course of busi
nc.". One partner may hny, ,til, or pledge goods, 
draw, accept, or indorse bills of exchange or promis
sory notes, give guarantees, receive moneys, and 
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release or compound debts in the name, or on the 
account, of the firm in the ordinary course of b~si
nc";. Each partner is also liable for the fraud of his 
co-partner in any matter relating to the business of 
the co-partnership. Any agreement between the 
partners, by which anyone of them may be restrained 
from doing any act to pledge the credit of the firm, 
though binding as between tbemselves, will not be 
binrling on any creditor who may not have notice 
of it. 

In fact the only restrictions upon the power of a 
partner to render his firm liable for his acts and 
dealings on their account are the following:-

1. The transaction by which the firm is to be bound 
must be within the ordinary scope of the partncr
ship bU3iness. Thus, .if one of the partners of a firm 
carrying on business as grocers merely, were to con
tract to supply to any third party, a 'juantity of dry 
goods, the firm would not be held bound to carry out 
the contract without proof of express authority 
having been given to the contracting partner h. euter 
into it, such transaction not being within the ordiuary 
scope of a grocery business. 

2. The party dealing with the firm must not, at the 
time the obligation is contracted, be aware that the 
rontractin.~ partner is acting in bad faith. If he is 
directly aware of this, or if it can be proved that he 
had knowledge of circumstances that ought to have 
put him on iii, guard, then the firm will not be bound, 
but only that partner who made the contro~t. The 
cU-jl:lrl IJI'r.~ way, howevcr, after Ji:-'cvYl'riug thc fraud, 
enforee the contract against the third party, for the 
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rule is, that fraud in a contract rcleases only the 
patty """in,t, whom it has been I,,,wli,,,d. 

3. One partner cannot bind the firm by executing 
a deed on their behalf, unless he have express author
ity by deed fur that purpose, not e.en though the 
call tract of partnership were under seal, if it do not 
contain a specific power to that effect, nor though 
the othcrs afterwards acknowledge his authority, and 
if he execute ,uch instruments he will himself be 
bound th,,".~h they will not. This rule, however, 
appli'" only where the deed is in the nature of a 
~r'1llt, for there may be cases in which the decd may 
bind the interest of the firm as a writing. It would 
seem also that one partner can execute a valid re
Ic"", by deed in tbe name of the firm. 

4. In the case of a business strictly mereantilc, 
the authority tu each partner to circulate negotiable 
instruments on behalf of the firm will be implied 
from the nature of the business. In other casee 
tbis authority will not be implied unless it is proved 
tbat the constitution and particular purposes of the 
firm are such as to rendcr it necessary in their indi
vidual case, or that, though not necessary, it is in 
other similar cases usual. Thus a farmer or a solici
tor carrying on business in partnership with another 
would not be liable on a bill of exchange or promis-
80ry note drawn or made by his partner in the name 
of the partnership, for bill transactions form no part 
of the ordinary business of farmers or solicitors. 

A partnersbip may be dissolved at any time by the 
mutual consent of all the partners; also at any time 
by tbe vGluntary withdrawal of one or wore of the 
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to the rest for any damage done by his withdrawal, 
.it' he withdraws in violation of his e"lltra('t. 

A partnership may also be di,sul\'ed by the expir
ation of the time ";creed upon in tbe partnership 
contract for the dnration of the partnership; by com
pletion of tbe particular transaction, for the sake of 
which the partnership wae entered into; by insol
vency of the partnership and sale of its effects; by 
insolvency of onc of the partners, and sale under 
execution of his interest in the partnerfihip stuck; 
by the death of anyone partner; or, if an unmarried 
woman is a partner, by her marria~e. If there has 
been no express limit assigned to the continuance of 
the partnership, and none can be implied from the 
nature of the partnership business, any partner may 
ret.ire from the bnsiness whenever Le chooses, the 
partnership being a partnership at wiII. 

Courts of equity, moreover, will interfere to dissolve 
a partnership when the conduct of one partner is so 
grossly improper, fraudulent, or vicious, a8 to inter
fere directly and materially with the business of the 
firm. But they will only interfere in a clear and 
strong case, and where an injury to the pa1'lnership 

busineu is proved. 
No dissolution can take place without the partner-' 

ship being dissolved as to all, the members. If the 
death of C., or any other cause, removes him from 
the firm of " A., B. & C.," A. and n. are released 
from all obligation to remain in partnership, unless 
there was originally an express contract, that on the 
removal of one panner, the remaining partnrr, ,ho11ld 

y 

, 
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carryon the business together; and if A. and n. 
wish to continue together in business, they mus' 
form a new partnership. 

After the dissolution of the firm, each partner has 
power to collect outstanding debts and give receipts 
therefor in the name of the firm, but cannot of course 
bind the firm by entering into any new contracts in 
its behalf. 

When partners can, after a dissolution, agree upon 
any amicable arrangement by which, for instance, 
one takes the whole stock at a valuation, and agrees 
to become responsible for all the debts of the firm, 
and continue the former business in his own name, 
there will of course be no difficulty, as far as the 
partners themselves are concerned, in winding up 
the affairs of the firm. Or if, in the original articles 
of agreement, there was provision made for this or 
some other mode of settlement in case of dissolution, 
the mode of winding up will be ready for the emer
gency, and will be binding upon all the parties. If an 
arbitration is the mode fixed upon for the settlement of 
difficulties, and the arbitrators are actually named in 
the articles of partnership. there will be no difficulty 
in enforcing the agreement to refer to arbitration. 
However, even if no arbitrator is named in the agree
ment, and one of the partners refuses to name an 
arbitrator, secs. 168, 169, and 170 of the Common 
Law Procedure Act of Upp~r Canada make provi
sion for the appointment of an arbitrator, whose awal·d 
will be as binding on all parties as if the appoint· 
ment had been made by consent. In the absence of 
any such provisions fnr settling disputes, and ill ca~e 
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the partners cannot come to terms, then the only 
way to wind np the partnership i, to sell out stock, 
and credits, and goodwill to the highest bidder. 

When the dissolution is caused by the death of 
one of the partners, the case is not more difficult 
tban wheu all the partners of a dissolved firm are 
alive. The personal representatives of tbe deceased 
have tbe same rights on behalf of the deceased 
partner, as he could have had on his own behalf, 
and, to the extent of the property they hold in their 
hands as such representatives, whether partnership 
property or the separate estate of the deceased, they 
are liable for his debta of every description. It 
seems, however, that the separate creditors of the 
deceased partner will first be paid in full out of his 
separate estate before its application to any of the 
debts of the partnership. The surviving partners 
are the proper persons to sue for credits due to the 
partnership, and will be trustees of the share of 
the deceased partner for his executors or adminis
trators. 

It must not be inferred, however, from what has 
been said above about one partner undertaking to 
pay debts of a dissolved firm, that any such arrange
ment between the partners will prevent creditors 
from holding the other partners liable. Its only 
effect will be to render the partner so contracting to 
assume tbe debts, liable to reimburse the other part. 
ners to the extent of any sum they may have been 
compelled to pay on account of the partnership, by 
his failure to perform his promise: in other words. 
no arrangement betwecn the partners themselves can 
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compel creditors to exchange the security of a finIl 
for that of a single partner. 

When a partner, on withdrawing from a firm, 
wi"hes to avoid liability for future acts of his co-part. 
ners, he should give notice of his withdrawal to the 
pnblic in general by advertising in the Canada 
Gazette and one of tbe advertising newspapers of the 
place where the partnership uusine"s has been car· 
ried on; and to those who have actually dealt with 
the firm, he should send circulars announcing the 
withdrawal. These precautionary meaSurcs are not 
absolutely necessary, as it will do to prove knowledge 
of the withdrawal of the partner by circumstantial 
cvidence, but the sending of circulars is the surest 
way of notifying customers, and the advertising in 
the papers saves the trouble of proving actual know· 
ledge on the part of the public, as on proof of the 
advertisement the public will he presumed to have 
read it. But even after notice thus carefully given, 
if the retiring partner allow his name to remain in 
the partnership title, he will continue to he liable. 
Dissolution by death of a partner, however, need not 
be advertised, as the death of the partner is supposed 
to be notice to the public. 

By cap. 60 Con. Stat. Can. intituled au Act respect. 
ing Limited Partnerships, provision is made for the 
formation of partnerships, consisting of one or more 
persone who arc to be called General Partners, and 
of one or more persons who contribute in actual cash 
payments a specific sum as capital to the common 
stock, who are to be called Special Partners. The 
general partners are to be liable ~8 partners in 
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ordinary partnerships, but. special partners arc not 
to be liaole for any debts of the partnership beyond 
the alllouu!. contributed by them to the capital. The 
general V" tilers only, are to transact the business uf 
und ,i~ll for the firm, thoui'h the special partners 
have a ri~ht to examine into, and advise as to, the 
manaf!;ement of the bnsine", The bnsiness of the 
firm is to be conducted under a name or firm in 
which the names of the general partners only, or 
Rome or one of them, shall be used; and if the name 
of acy special partner is used in the firm, with his 
knowledge, he is to be deemed a general partner, 

.The persons desirons of forming the partnership 
nre to make and severally sign a certificate, which 
shall contain the name or firm under which the 
partnership is to be conducted; the general nature of 
the business intended to be transacted; the names of 
all the general and special partners interested therein, 
distinguishing which arc general and which are 
special partners, and their usual places of residence; 
the amount of capital stock which each special 
partner has contrihuted; the period at which the 
partnership has commenced, and the period at which 
it will terminate. The certificate, when si;!llcJ by all 
partners and certified by a X otary Public is, in Upper 
Canada, to be filed in the office of the Clerk of the 
County Court of the County in which the principal 
place of business of the partnership is situate, Any 
false statement in this certificate will render all the 
persons interested in the partnership liable as gen

eral partners, 
Every renewal or continuance of ""'h a partne\'-
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sbip, beyond the time originally fixed for its duration, 
must be certified, filed and recorded, in the manuer 
required for its original furUlation; and every part
nersbip, otberwise renewed or continued, is to be 
deemed a general partnersbip. 

Tbe failure to register any alteration of the parti
culars contained in tbe original certificate will bave 
the effect of making all tbe partners liable as general 
partners. 

It will tbus appear that the liability of tbe special 
partner may be increased in a variety of ways. In 
return for this liability and for tbe cash contribution 
required to be made by the Act, he is entitled to 
receive annually lawful interest on tbe sum so contri
buted by him, if the payment of Buch interest does 
not reduce the original amount of tho capital; and 
if, after the payment of such interest, any profits 
remain to be divided, he may also receive his portion 
of such profits. But if it appears, that by the pay
ment of interest or profits to any special partner, the 
original capital has been reduced, the partner receiv
ing the same is bound to restore the amount neces
sary to make good his share of the deficient capital, 
with interest. 

In case of the insolvency or bankruptcy of the 
partnership, no special partner shall under any cir
cumstances be allowed to claim as a creditor, until 
the claims of all the other creditors of the partner
ship have been satisfied. 

The general partners are liable to account, both in 
law and in equit,y, to each other, and to the special 
partners, for their management of the concern, in 
like manner as other partners. 
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3. Corpol'ations and Joint Stock Companies. 

A corporation aggregate consists of a certain nUDl
ber of persons who, by the sanction of a charter 
from the Crown, or of an act of Parliament, are 
allowed to transact business and hold property as if 
they formed but one person. 

The great peculiarity of corporations is, that the 
successive deaths of all the original members of the 
corporation will not affect its existence, as long as 
new members arc added in sufficient numbers to keep 
up the number required by its charter, or the act of 
Parliament under which it was formed, if any num
ber is thereby prescribed. 

Corporations have the privilege of suing and being 
sued by their corporate name. Tbey signify their 
assent to a contract by means of their common seal. 
Formerly the doctrine prevailed that a contract was 
not binding on a corporation unless it was under the 
seal of the corporation. This doctrine, however, 
has been modified to a considerable extent by the 
decisions of the courts. It has becn held that vari
ous frequent and trifling contract!, such as the 
hiring of servants, might Le entered into by a 
corporation, so a, to bind the corporation, even 
although the corporate seal were not affixed to the 
contract. And it has been further decided that 
where a contract with a corporation has been so far 
performed that the corporation has got the benefit of 
the consideration of its promise, then the corporatiun 
will be held bound, even at la w, to its promise, 
althongh that promise be not under ,c,,1. 
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Again, it must be remembered that although the 
common ,cal is the most u,uol and the most eAsential 
requisite in bindin~ contracts made by crirporations, 
the presence of the corporate seal is nut generally all 
that is required to bind a corporation. ~'hc charters 
of corporations, or the general acts passed for the 
purpose of regulating the affairs of corporations furm
ed under their provisi0ns, or the by-laws of corpora
lj",I', rr,',cri1>e the manner in which stock is to be 
transferred, and the business managed, and specify the 
officers by whom the contracts of the corpuration are 
to be si~ned; and anyone transacting business with 
a corporation should tuke care that the proper per
sons sign any documents by which the corporation is 
to be bound. 

Joint stock companies are, at common law, but 
partnerships on a large scale. Unless specially assisted 
by an act of Parliament, therefore, one member of 
such a company could not sue or be sued at law 
by the company; and every member of the company 
was liable individually for the whole of the debts of 
the company, just as an ordinary partner. Various 
statutes have been passed in this Province, in some 
respects similar to certain Imperial statutes, which 
greatly facilitate the incorporation of joint stock 
companies for various purposes. These statutes dis
pense with the necessity of a special act of Parlia
ment, by supplying a constitution, framed in general 
terms, under which companies can be incorporated 
on complying with certain prescribed forms. For 
instance, cap. G3 of Con. Stat. Can., provides that 
" Any til'e 01' more pcr~ons who desire to form a 
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company for carrying on any kind of manufacturing, 
ship.building, miniug, mechanical or chemical busi

ness, or for the erection of any building or huildings 
to be used in whole or in part for a mechanics' in,ti. 
tute, or for a public reading or lecture room, or for 
agricultural or horticultural fairs or exhibitions, or 
for educational, library or religious purposes, or for 
a public hotel, or fur baths and bath.houses, or f"r 
the opening or usin;.; of salt or mineral springs, or for 
carrying on any Ilollery or fisheries in this l'ro\'inc~, 
or in the Gulf of St. Lawrence, and for the building 

and equipping of any vessels required for such 
fishery or fisheries, shall, on making and signing a 
certain statement or declaration in writing, ~ettin~ 
forth the corporate name, object, amount of capital 
stock of the cOllJpany, and other particular" and 
registering the same with the formalities require,] by 
'the act, become a corporate company." 

The corporate company thus formed may in their 
('''l"j'Ol":t(e name purchase, hold and convey any re,1 
or p~r,onal estate, or movable or immovable proper
ty necessary to enable the company to carryon its 
operations but 1II1l,t not mortgage the liame. 

The Act regulates the constitution of the company 
ill certain fundamental particular" and gives pOlVer 
tu the trustees of the COlllpany to make b}.lalVs. 

It provides that the compauy shall have power to 

enforce payment of calls by action. As to the lia

bility of stockholders, it enacts tbat they (except in 
tbe case of fisbery companies) shall be jointly and 
severally liable for all debts and contracts made by 

the company until the whole amount of the capital 
10 
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,t"l,l, of thc cOlllpany has Le'~11 paid in, anu a ccrtifi. 

l'ate tu tlt:tt tIred l't'!-!i~tl'l'l:tl ill a pf{'~criLl'J manTler; 
aftcl' which 110 ,1""k1wl<1l'1' is liable bcy"nu the 
a!Il')Ullt ul' his shal'e or shares in the capital slul'k of 

the <-'I/lilT):lll.\'. fur anything CX2l'pt fur dl'bt~ due to 
the l.:tl,JUn'r.~, ~1'1'\":lllh and npprenti(!es of the (:0111-

l,a',y, 
Nu ,'uil, however, is t" be brou/:ht a,~ailJst any 

stocldwld.cr, ulllL'~ . ...; COlUIllCfll:t'll within two j'cars after 

he shall have l'l'",eJ to be :t 8too];1101der, nol' until un 

"Xl'l'llti,,,, ""aill"t the company has been l'etuTIJ€d 
ull"ati:-!icd in wllUle or in p::rt. 

The lra-I"l', of t1", company arc maue liahle 1"'1'

sonally ill "ertaill "'''CK 1:,1' the ueLts of the cOlllpany, 
TIll' :dJ')\'c {,ll:lt'tll1l'l1t 1.'-1, by ~~I Vie. C:IJl ~J, maue 
"I'lilit,;,Lle til (·IIIIIJ':lllit" .... l· ... taldi1'iheJ fur 1'''1 ill,~ and 
wvrkillt! 1"_~lr{)lclJlll \\'L'II~. 

Iu IIl'd,,1' tu uII(krsfanfi the IHClIlill;,! of this anu 

~iLuil:tr l'1I:JduIClIt", it lnH--t be horne in lllind that as 

;-IIlIJl as any company is incorporated uuuer any ODe 

of them, the (;U:IlP[IIIY is at once ill a position to sue 

aou be sueu by its corporate name, and lIlay Sll sue 
"nu Le cue,l by auy of its members; and moreover, 
that, except so fal' as the act nnder which the COIll

Vlny is inCOrpf)rutrd a1terH the 1,lj,-itioJl! of the tllelll· 
bel'S of the company, none of the llJemhers are per. 
sVITally liable for ils uebts, It is true that, without 
any 'pecial f",.,\'i,iun in the Act, a creditor of the 

cOlllpany mi:.\ht" indirectly, thr"\l~h a receiver, or by 

gal'lli.,hiog prvcess, get at any muney uue by a mem· 
ber to the cOlllpauy for the balance unpaiu on his 

~h"r,,-; but beyond thi~ the creditors uf the coru· 



pally would have no recourse agaillst i"di"itlual 
n;elllbers. In order to ascertain how far a lIlelllber 

of any juint stock company is liable f')1" t h" debts of 
the ""lIlpany, the fil"st thin;: to be c"n,idered is 
wheth,r it has been incorporated. If it is a corpora

t iulI,'lh"II, in order to fix: any liability on it, meUlbcl"s 
beyond that of paying up what remaius due on ,tuck, 
tbat liability must be imposed by express enactment. 

Tbe formation of joint stock companies, and the 
liabilities of their members, are regnlated for Creat 
Britain and Ireland by Imperial ::'t;'lntc, :2.:, & ~Ij 

Yie., cap .. ~:I, repealing and consolidating all the 
former ,t:llutes upon this subject. The liability of 
the members of a company formed under this .\CI, 

may, according to the memorandum ofa:-::~(j(;i;ltiIJlIl be 
li'lJitcd either to the amount, if any, nor·aid 011 the 
shares rc,pectivl'iy held by them, or tu such aUlount 
as the mClllhers may respectively undertake by the 
memorandulll of association, to cUlJtril)utt.: tu ~hc 

a"ct~ of the company, in the event of its being woulld 
up. In the former CJ,e the company is said to be 
limited by ,h"re.<, and ill the latter" by guarantee. 
But no bankiu,g- CU!lIl,:l!lY, cluiming to i~sue nute~ in 
the Ullited Kill;!.I.",l. ,J,,1I1 be entitieLl to) iilllited 

liahility ill n"l"" t of such i,·"le. 
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4,-Pri"c~Jal lI"d Agent. 

An agent is one authorised to do 801)]e act or 3ct~ 
on beb"lf of another, who is called hi, pl·ineipal. 
He who has power to do any particular act may in 
almost all c""~" appoint another person to do it for 
him. X,) one, however, who is not capable of doing 
an nct of himself can give authurity to anothcr to do 
it for him, But thc converse of this limitation is 
by no mcans true, for many persons who cannot act 
for themsclves can transact busincss for othcrs, and 
make C('lItracts which will bind their principals. 
For instance, infants and married women, though 
subject to all thc disabilities mcntioned in a previou,< 
.ection, can act as agents for other persons and bind 
them by their contracts made ns agents. 

An agency may be created by verbal authority fur 
all ordinary mercantile purposes. Letters of altor
ney, and sealed powers of attorncy, are oftcn used, 
hut tl,ey are not necessary to constitute the agency, 
and are merely convenient as an evidence of autho
rity, to satisfy the minds of those dealing with the 
a,!::cnt, There is one case, however, in which a formal 
instrument is required, not merely to prove, but for 
the purpose of granting anthority. An agent cannot 
Lind his principal by a deed under seal nnless he is 
authorised to do so .by an instrument under seal, and 
as the only way in which land can be conveyed is by 
a sealed deed, an agent who is required to convey 
land must be appointed by a power of attoruey form
ally sealed. In some cases also, which will be men
tioned in tho section on contracts of sale, the Statuto 



of FI3uds h,,, rc,\uircd that where a ",an makes 

certai" conlracts for another, he ruust have a written 
authority from the latter to do so, 

X"t only will it he sufficient in all 'orclio"ry mer
cantile transactions not atrected by the Statute of 

Frauds to pl'o¥e that a mere verbal anth"rity was 
-given to the agent, but in certain "a'OS this auth"rity 
will be impli,~d from the hehaviuur 'Jf the principal. 
If, for instance, tiny one kno\\s tll~lt another per::;ou 
is hulding hil",'_'lf out as hi., ",~c"t, and does not 
interfere with him, but alluws hilll to go on transact
ing Im,ine,s ill his name, he will ""t be allowed to 
dispute the agellcy all,! "'y tbat nn express authority 
was [!iven, The authority will' h"ro be implied 

frulll the acts of th., prillei I'" L If one person sano
ti",," and ratifieS contract, entercd into by another 
fur hilll, the law will imply an authority to go on 
IllakilJ~ such cOlltrad8, and the ag,,'ncy will be pre

sUllled [" cuntinue until the principal gires noti~e 
that he ililelillo to witl"lraw his authority, Thus, if 
an a~cllt buy ~",,,l, fur his principal on credit, and 
the prineil'''] I"'} the amount so charged against him 
without ,,1,jeeliulJ, tbe creditor will be justified in 
supposing that the agent Las a general authority to 

buy on credit, anti will be "d'c in "lJ'l,lyill~ further 
goods to the agent nn the credit uf the principal, 
since the circulllstance of the l'tcyi1)uS ratification uf 

the agent's conduct is all e\ idence of authurity to the 
agent so to bind his principal. 

Agencies may be """.,ilied ill ,'eve",1 ways, An 

agency is called :lelltTI" when the agent is ell!l,ltl.\cd 
tl act for Iii, prineip,,1 ill "II the tlao,;",'li"no of a 
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particular line of business. But where the agent is 
authorised to act as snch in some particular trallsac, 
tion only, the agency is called particlllar. 

The authority of the agent may be [il//I'I," by 
certain instructions as to the conduct he i" to pursue, 
ur IIII/iul/I,'d, i. c, leaving bis conduct to his own 
discretion. But this discretion should not be exer· 
cised at random, for, in the absence of specific instruc· 
tions, it is his duty to pursue the accustomed course 
of that business in which he is employed, or, if 
prevented by some unforeseen obstruction, at all 
events to give due notice to his prillcip:d. 

The difference bctwccn a farlor and a oraker is, 
that thc former has both the authority to sell, and 
the r(J~-"c~~i'ln of the ~(Jn(1s he is l'll!pIIJy4·d to Sl'lI, 
whereas the broker 11'1; only the bure authority to 
sell, and, as a broker, never has the custody of 
the goods. 

W hen we wish to ascertain the full extent of an 
ne'cnt's authority, we may first look at any acts of' 
his principal which seemed to confer a gencral 
authority to act for that principal. If the conduct 
of the principal has hcen such as clearly to lead to 
the belief that his agent has authority to act for 
him as a gelleral agent, then we may be pate, with· 
out asking for further evidence, in concluding that 
the agent has such authority, as the principal will be 
precluded by his conduct from disputing the fact. 
But if we have no such evidence as this, and are 
compelled to resort to Bueh furmal evidences of 
authority as the agent lIIay havc in his possession, 
we must examine thcm carefully, aB tbe courts will 
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interpret them with rigour. It is In be obecrl"€d, 
bowever, that the authority to do any plrli'·Il!."· 
tbing will inclllde, without exprees mention, a power 
to use all necessary and proper meaus of earryi"g 
out and completing the transaction. An "!Cent. fi,r 
in,tanee, who is employed to get a note Ji'c,mnted, 
may, unlees cxpr,'s,ly furbidden, endorse his plin. 
cipal's name on that bill, and bini] him uY HleI, 
endorsement. 

It is the duly of tire agent strictly to adhere to 
the instructiolls of his principal, and if, ill c"".,.· 
quelll'e of his exceeding his authority, the principal 
goes free in -uny transaction, then third persons ,'an 
hul,] the a):!;cnt liable for the dama):!;es they have "". 
tained by his exceeding his 3uth"rily. 

}Ioreover, if any loss happen to the principal on 
account of a deviation by the agent from bis instl·uc. 
tions, the a):!;ent will be liable; tbough a ratification 
of the deviation by the principal, either before or 
after tbe damage has occurred, will exonerate the 
a~ent. If the agent makes an extra profit by the 
deviation, tbat profit will belong to the principal. 

,\1} a~cllt who is· remunerated for his services is 
required to possess and to exercise ordinary skill 
and care in executing tbe trust reposed in hilll, and 
will be liahle in dalllage~ to his principal for allY In» 
the latter may suffer through any want of either on 
his put. An unremunerated agent will be rC;I"JIIs:, 
ble only for damage occasioned by grQl;s negligence 
01' ~rl).<:;::-; incompetency on hi~ p:1rt. 

In 1lI:lttcr....; of :1:!C1H'Y, as in rartner~hir trans:)rti')Jl.<':, 
11'1' ut!ll(l.~t .:~llnd flith mu:-t lIe "t"U'\'I'rl, an!l '\I1Jlt, 
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of Equity will not allow an agent to put himself into 
a position where he mny be unduly exposed to temp
tation. If an agent employed to sell goods for his 
principal purchases them himself, ur when employed 
to purchase any specific article for his principal pur
chases it for himself, the principal, on discovering the 
facts may in the first case, either repudiate the transac
tion or hold the agent to his bargain; and in the second 
case, will be entitled to have too agent declared a 
trustee of the property for him, and to take the bene
fit of the purchase himself. So also, in any agency 
transaction whatcver, if the agent stipulate privately 
for and obtain any extra profit for himself, he will be 
obliged to account for it tl) his principal. 

The principal will he entitled to interest on his 
monies lying in the hands of his a.~ent, where the 
agent has actually received Buch interest. nut the 
agent will not be liable to pay interest on money 
lying dead in his hands, unless it was his duty to 
have put it out at interest. 

It is the agent's duty to keep accounts hetween 
himself and his principal of what is due to him for 
Ilis commission. If he neglects to do this, so that 
no items can be proved, he can recover no compen
sation for his services. 

A factor is bound to keep the goods intrusted to 
him for sale, wi til the same care that a prudent man 
would keep his own. Hc is not liable in case of 
robbery, firc, or other accidental danw.c;e, happeninf; 
without his default. unl,,"" previoll., (" '''lOh dOlllage 

he had committed somc improper act, had it not 
been for which the property might have escaped, for 
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then he will be answerable, and will not be allowed 
to say that. ,,,,rhap. it mi~bt not have escaped even 
had he acted rightly, for it is a rule of law that no 
man ,hall qualify his own wron;.:. \\'here ifour] .. are 
consigned to a factor it i, his duty to insure tbem, 
or at least ruake every usual exertion to insure them 
at the request of his principal, if in the course of 
their previous dealings he have been used to do so; 
or even though he may not bave been used, if he 
have effect,; in hand enough to cover tbe expenses of 
insurance, or if the bill of lading contain a requisi
tiun to insure, for by accepting the goods under it 
he agr"c> to such requisition. In any of these cases 
if he neglects to make the fit insurance, he will be 
responsible for damage which would have been 
covered thereby; and where it is the duty of an agent 
to insure, it i., his duty also to give notice to his 
principal in ca~e of his being unable to effect an 
insurance. 

Sometimes a factor for an additional premium 
beyond the usual commission when he sells goods on 
credit, beeomcs bouur} to warrant thc solvency of the 
purchaser. The agency is then called a del credere 
agency. It was at one time thought that a del 
<'red",c agent was not merely a surety, responsible 
oniy in case of the default of a purchaser, but that 
he was liable to his principal in the fir8t instance, 
hut that uoctrine hot, been questioned and at last 
overtul'lIc·,j by "1~,c(luent authorities, which hu,e 
"ctt I.'"' that he is but a surety. If inueed the factor 
"ftl'r a ""Ie relllit his own note or acceptance to his 
principal, for the amount of the proceeds, he will be 
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liable OD that, whether employe,] as a del fl'n/, rc 

ap:ent or not, and whethcr tbe vendee be or be not 
,,,ll"ent, for by givin,~ such an instrument he lulls all 
the suspicions of his em!,l"ycr, and causes him to 
dismiss all care about the solvency of the purchaser. 

'The principal is liable to third persons for any 

uamage Jane by the negligcnt conduct of his a,uent, 
while about his principal's business; but if the dam

"p:e be done wilfully, the agent alone will be liable, 
FI)1' instance, if A's servant, ];, while drivin~ 31on~ 

the ,trect., carrying parcels for A, negligently runs 
his wa~.~()1l against another waggon and injures it, 
A will be re'ponsible. But if R wilfully drives 
",,-,ain,,t the other \Va,,",,,,,n, A will not be liable, as the 
principal i, lI"t liable for the wilful trespass 01' his 
agent, when "'''llIlIitted without his knowledge or 
a"cnt. :-/"iiller, of c"urec, would the principal be 
liai)le if the ",-,clIl'" act, though merely negligent, was 
not done during the course of the business of his 
agency; as for instance, if the servant had taken his 
DJaster's waggon out without leave, and had been 
uriving about for his own amuscment, when the neg
ligent act was committed, 

It has becn uecided that it is only to strangers 
that a principal can become liable for the carelessness 
of an agent, and consequently, that an agent cannot 
hold his principal liable for the carclessness of ano
ther agent employed in the Bame general bUAineas. 
This decides a p"int frequently arising in actions 
against railroad companies by their employees. But 
it has been said, that if an injury arises to one ser
,"ent, from tho incompetency or want of ordinary 
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skill in a fellow-servant, wbile both arc <'IIC'~c,1 
abont their master's business, tben the master will 
be liable, 

It is a well known rule of nidence, tbt a man's 

own admissions about any tr,lTJ.~aditill Illay :tl''i'~I.Y:-t be 
used against him, as w;itience of th,~ fact ndrnitted, 
In the same waJ, n JUan W<ly LL,t")1JIl! liaLle thr'nl.~!h 

the admissions or statements of au [l~entJ ill the 
same way as by his own. There i.'i thi.., (~itrL'rCIlI'e, 

h')'Yt:vcr, Letwccu the two <:;l~"". T!JI~ prin('ipal'~ 
udmissions, no matter when lUUJc, will LL! n·i.JI:I!t:l! 

against him; but the agent's adIllis ... i')Il~, ill IJl'Jcf to 

be of any use as evidence, IIln,t have bcen made, not 

only durin~ the cuurse uf lii~ e IlplllJlllent as agent, 

but also during the trall"'~H'tiltll (.If the btl-incH til 

which the :Ulllli:.;~i'IIIS rclate, 
The reason of the n'~lri(,tio)ll is thi . ..:, tll,lt while 

the statements of an agent lllade unuer the ab·)ve 

cir,_'ulll:-taIlCl'13 are aUlllitteu as c\'idelH'c fr"lll llL'I'l'-:' 

sit)', there being selc.lolll in actions again,t a principol 

uny other eviuencc within rench and while it is not 

lihly that an ailent willllluke J:1L'e stutCl1lCtlts 'l,~:ti"st 
the interest of hie principal coneerninf: any tranenc

tion, while actually en;:;a;:;ed in it, it would be 

cxpo,inc: the principal tn too c:r"ot a risk if, after 

the conclusion of the tl'all~:lctjllli~ in 411l1'~tillll or 
after the Jisllli:.;;:;al of his :lgent, th,· unsworn :--tat,,
ments of the latter, pcrhaps carelessly or ('I'cn 

maliciously made, shou]u bc cnn,i,l"l'",l as conclusive 

n~ain:"t the principal 38 that 1,cr.';:(II1',..; 11n'1I a41IlJi~:-\ioll.~, 

Again; notice tl) the agcllt is llqti~L~ to the princi
paL Y L'ry often in C(l'1ft~ of (lOiumnll Law and in 
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Courts of Equity, one of the parties to a Buit wIll 
cnocal'<lur t,) prove that his opponent was aware of 
el'rt'lirl faL't8, or, in legal phra~col,)~y, luul }loti,'c of 

certain fact", the I"""d"'lge of which will ,,!fcc·t the 
right of the latter tu a veroict or to c'luitable relief. 
For instance, if a man buys a promiHsory note before 
it i:; uue, and kuows nothing of any stl~pit:ious cir
cumstances connccteo with it, he will be entitlcu to 
recover the whole face of the note, but if in a suit 
brought by him on the notc the maker of the note 
can prove that the note was stolen from him by the 
pcrsun who sold it to the plaintiff, anu that the plain
tiff knew enough to make him suspect that this was 
the case, then the plaintiff can recoyer nothing, 
bceau,e he !tad nut icc of the circumstances. Let us 

bUPpO'" that the plnintiff diu lI"t buy the note 
himself, and .lid not know anything of the history of 
the note, but that his ";relit bought the note for him, 
and was aware of the suspiciousness of the transac
tion, but told his principal nothing about it. On 
proof of this knowledge on the part of the agent the 
principal will be prevented from recovering; by the 
rule of law which says, that notice to the agent is 
notice to the principal. 

If an agent contract with third persons without 
letting them know who his principal i" the a,',;cnt 
will be personal!y liable to them for the performance 
of the contract. 1I1urc'Jvcr, if these persons subse
quently ascertain who the principal is, they may 
i,rut;cl'd against hilll instead, if they "h",-,so, If H., 
the "gent of c\" sells goous to C. without disclosing 
the fact of his being an agent, and C, has at the time 
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of purchase a claim against n., tbe principal may, it 
is true, sue C. for payment, but he will be compelled 
tu stand in the same p,).-itiuu tbat 13. would have been 

in if he bad sued; for instancc, A, will be CUIlJ

p .. llc,j to allow C. to set off B.'s debt to C. a""iu.,t 
his chim. . 

\r c may as well notice ill this place the pusition 

and 1'''Wcr> of a factor, who, as has been mentiuned, 
is an :J:lcnt cntrusted with the possession of the 
f'IJUU, he is authorized to sell. A factor b"" as a 
matter of course, full power to) sell f:"IJUS in the 
ordinary course of Lusill(,:-~, so as to girc a good 
title to a ')071" fide purchaser against his principal. 
Thus if A. be entrusted by 13. with a number of 
ploughs to peddle through the countl'y for him as his 
agent, th'm):!h A. may after scllill~ all the ploughs 
appropriate the money to his own use, 1:. will have no 
renJetly a,~ailJ~t the purchasers, who have now a ~nnd 
titlc til what they have bought, bnt his remedy will he 
a~ail"t the agent alone. Hut formerly, hefure I h,· 
passing of' the Ad now contained in chapter 5~J Con. 
~t"t. ('all., agents employed tu sell had no iUlplieJ 
authorit.y to pledge. In the case above lIlelltioneu, for 
ill,l:lll,·", the factor could not have ~iven a vuli,lj']e,L,,, 
of any of his principal's merchandize in order to r.,i," 

lllnllCY fur traV'clling cxpcn..;C'.; or to meet any prl'.~s

inC! emergency, without express authority fru," the 

latter. and cOllscquently few persons would atl"""I") 
money to an agellt on a security which might turn 
out worthl,·,,,. This restriction was felt tu be :I 

great inconvenience both to prillcipab and agollts, to 
obviate w11ieh the .\ct above mentioned wus passed. 
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This A"t pro"iucs in effect that factors or agents 
entrusteu with the I"'~,e,'si,,n of goods or of the 
documents IISCU in the oruinary course of business as 
cvidelJce of title to !-,,,,,d", such as Bills of I,ading, 
Warehouse-keepers' certificates, &c., shall be deemed 
to ha,-e authority, not only to sell, but to pledge the 
goods, either directly or by a deposit of the docu
ments of title representing them, to any person who 
tLough he knows that the vendor or pledgor is only 
an agent, has no express knowledge that, the agent is 
violating his instructions, The pledge however 
JIlnst be for a contemporaneous advance, and a pledge 
maue in c>JlI,i.]"r"tion of a previous debt due by the 
a~cnt will be void, Thus if a factor wero to pledge 
I'"rt 0:' his principal's goods for a tavern bill pre
viously incurred, tho I"ndlord could nnt retain the 
g'Jods against the principal; but the landlord would 
be pcrfectly safe in taking the goods as a seeu
rity for a present advance madc by hili to the 
agent. 

This ,\ct, though it secures the rights of third par
ties against the principal, even in ca.ses wbere the 
agent may be transgressing his principal's orders in 
making a sale or pleuge, does not prevent the' princi
pal from recovering "~ainst tbe agent, any damage he 
!Uay ,mtaiu tbrough the agent's improper conduct; 
and it provides an additional safeguard against fraud 
On tbe part of the agent, by making a breacb of trust 
by the agent punishable, in certain cases, by fine and 
imprisonment, or botb. For further important par
ticulars, too numerous to mention nIJW, the reader 
will do well to look at the Ad it-elf. 
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Payment to an agent in the course of his employ
ment, is payment to the principal. Dnt if, ['"r l'XClil'

pIe, a man comes to pay a mort""~c debt due to " 
merchant, and hands the money to a clerk in the mer

dJ:lllt's counting-house, the collection of Ulortgflge 
money nut being a mercantile tral~:-:.l(:tilmJ the llay

ment is II"t mOlle to the clerk in the course "r his 

employment. If, therefore, th" cb·k "b'c"'lIls "ilh 
the moneJ, the merchant can insi6t Ull the alllOlUllt 

b,:i"i' paid to him over again. 
An 3gcnt, contracting as such fur a known and 

responsible employer, incurs no personal liability to 
third parties. But if he contract without di,d,,,in~ 
the FICL that he is an agent, or, even while be rl'ul,-,,,"" 
to be an "."ent, without di'cl,-"in~ the name "I' hi, 
prillcip"l, he will be 1,0r,,-,,,,,l1y liable for the fullil
llll'ut of the CtJ!ltt;t(:t, thuu,!!h the pcrsous with WhrJIll 

he has ('fllltr,\(.'tl·J, on ascertaining who the prirlf_'ip:ll 
i.;, may, if they cboose, proceed a~ai",t the prilleipal 
iustead. ~IurL'uYl'r, if un agent exceeds his authority 

in entering into a L:lrg~illl and it happens that in 
consequence of his want of authority the princip"l is 
not buund, the a.crcnt may be madc to anslVcr fur any 
dan,"",·, which tho.<e who have COlltracted with him 
ba\'c FldL:rl'll 4"1 nCCIIlltlt of lhl_' contrnct having 
falk'n tlll'!,u,:.!h, 

If an <!g:ClIt comulit, tllI'IJngh IJl'~li.~l'IlCe or wilful 
1I,alice, any inju,,), to the persall or l,r"l,ert)' of third 
I'an;,·'. he will be alway, liable, tllUu~h, ".' we have 
Eccli aLovc, the principnl is only SUlllCtlille." suo 

1 t' a party who has paid ,,,,,ncy to an agent !"r the 

1l,C "f hiJ principal hecolues entitled t" recall it, he 
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may, upon notice to the agent, recall it, provided the 
the agent has not paid it 0\"('1' to his principal, and 
also provided no ('hang" has taken place in the situ
ation of the agent ,iIlG', the payment to him bcfore 
such notice. The mere fact that the agent has 
!",,"eel such moncy in account with hi8 principal, or 
that he has llJade a IT,t in his accouuts without any 

new credit beillg given t" thc principal, will not of 
itself be sufficicnt to entitle the agent to retain the 
Ill""0)" whell thc party entitled to recall it de
mands it. 

But if a new creuit has been given to thc princi
pal ,iIICC the payllIclIt, or if bills have been accepted, 
or if a<1vance8 havc veen maue on the footing of it, 
thc payment cannot be recalled. 

In signing any documcnt for a principal, the agent 
should take care to express that he docs it for the 
principal, or that tbe prineipal does it throu~h him. 
The ordinary form of signing, whcre the principal's 
nallle is put first, is "James Smith, per (i.p. through 
or by) John Drown;" or, "Jamcs Smith, pcr pro. 
Ci e. per procuration) John BrowlI;" and when the 
agents name is put first, "John Brown, for James 
Smith." 

The relations between principol and agent, which, 
as we have seen, are in a great measure governed 
during their continuance by the same rules as regu
late the mutual rights of the different members of a 
partnership, are dissolved by almost preciscly sillIilar 
causes. 

An agency may be terminated: 1st. By the ex
pIration of the time limited at its original creation. 
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~Ild. By completion of the particular business for 
which the agency was created, if that business has 
any natural termination. 3rd. The bankruptcy of 
the principal operates as a revocation of the autbority 
of bis agent touebing any rights of property of "llich 
he is divested by the bankruptcy, for tbe bankrupt 
thereby ceases to be the owner, and consequently is 
incapable of personally passing any title to it, and 
the act of his agent cannot have any higher validity. 
But as to other rigbts and property wbicb do not 
pass by the bankruptcy, but remain personally in 
tbe bankrupt, as, for example, tbe rights in pro
perty which he holds as trustee or as guardian 01' as 
executor, tbe authority of his agent will not be su.'· 
pended or rel'oked by his bankruptcy. 4tb. If tbe 
principal, a single woman, marries, the hnsband 
does not become the principal, but the agency i, 
terminated. 5th. By insanity of the principal pru
perly declared by the Court of Cbancery. 6th. By 
the insanity of tbe agent. 7th. By tbe death of the 
principal. In the case of an agency coupled with 
an interest, the agent, it is true, on the death of the 
principal, ceases to be his agent, but he may be con
sidered the agcnt of his rcpresenlntive; for the pur
poses of enjoying the interest wit h which his power 
is coupled. 8th. By revocation by the principal. Iu 
cases where the person appointed agent receives at the 
same time a right to collect money'in the conrse, and 
by virtue of the agency for his own benefit, as, for in
stance, where a power of attorney accompanies the as
signment of a ebose in action, or where any "aluable 
intere,l in real or p':r"ullul pruperty io accump,"ied 

11 
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by a power necessary to the enjoyment of the inter
est, the power of revocation cannot be exercised, 
unless the righ t to do so has been reserved to the 
principal by the original contract creating the agency. 

But if the authority given to the agent is merely 
a naked power, that is to say, onc wh~h though it 
may entitle the agent to remuneration in the shape 
of commission, does not confer any of the advantages 
above mentioneil, and if there is no time limited by 
the original agreemcnt between thc parties, and no 
natural limit to the duration of the agency indicatcd 
by the nature of its bnsiness, then the authority may 
be revoked by the principal at any time. !)th. By re
nunciation on the part of the agent. V cry nearly 
the same principles affect the agent's right to 
renounce as those that govern the principal's right 
to revoke. But in all cases where the agent renounces 
his agency, ho ought to give notice thereof to the 
principal, fur if he does not, and damage is thereby 
sustained, it may, perhaps, if the omission be 
fraudulcnt give rise to a claim for damages, even 
t hough it be a case of gratuitous agency. 
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l.--Bills of EJ:ch(lllge and I'romis.lor!J .\~,Iu. 

A bill of exchange is a written order from one 
person to another, desiring him to pay to a third 
person, or to the order of a third p'_·r.")", or to the 
bearer of the order, a certain sum of m;ney uncon
ditionally. 

It may be inferred from the abo,e definition tbat 
the bill is a written instrument, and tbat it orders 
the payment of money. An order to gi~e goods to 
a certain value is not a bill of exchange. The pay
ment, moreover, must not be required upon a condi
tion, or upon a contingency that mayor may not 
happen. The order !!lay bc to pay on demand, at 
sight, or a certain timo after dute, or even on the 
death of a particular person, for that event is sup
posed certain to happen, but not upon the marriage 
of a particular person. An instrument, however, 
which docs not comply with this definition is not on 
that account void, but it will merely want certain 

qualities to be hereafter mentioned which render 
bills of exchange particularly valuable as instruments 

of commerce. 
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Before the invention of bills of cxehuAgt·, when a 
merchant was the dehtor or creditur of another mer
chant at a distance, payment was generally attended 
by the inconvenience and risk of transporting the 
money from one place to another. But wherever 
commerce became active the necessity of the ca~e 
introduced the~e instruments. If A. a merchant in 
Toronto owes C. a merchant in London, England, a 
thousand dollars, he never thinks of sending the 
money in specie, as he has several ways open to him 
of avoiding the inconvenience. lie can, for instance, 
purchase a bill of exchange directed to some person 
or banking house near the residence of his creditor, 
directill,~ P2yment of the amount of the debt to the 
creditor, and 80 framed that it will be of no use to 
ap.y ono till received and endorsed by the creditor; 
or he can adopt the ruder contrivanee,which was tbe 
germ of the more artificial contrivances of modern 
days. He can single out some one in London who 
happens to be a debtor to himself, and order him to 
pay this money or part of it over to C. The differ
ence between this expedient and the modern prac
tice of purchasing exchange is that, instead of being 
dependent on the chance of having a debtor living 
close by his creditor, the person desiring to make 
the payment can buy himself a debtor in any foreign 
country by purchasing a draft upon some banking 
house carrying on business tbere. 

When A., in the example above given, determines 
to hand over B.'s debt in payment of his liability to 
C., he draws an instrument in something like the 
following form: 



~lllIlO ']'" .. onto, July hI, 1864. 
Three months after date pay to C. or order the sum 

of one thousand dollar:-;, for value recrin"l, and charge 
the ..;;arne to Iny aCt'Ollnt. 

A. 
To n. 

This instrument, called a bill of exchall:C'~' is 
transmitted to ('., who applies to n. to know wl,..thef 
he is willing to comply with this request. If B. is 
willing to do so, he signifies his assent by accepting 
the bill. A. is called the drawer because he draws 
upon B., B. is called the drawee because he is drawn 
upon, and after he accepts he is called the acceptor. 
C. is called the payee because the money is directed 
to be paid to him. (' is also called the holder as 
long as he retains po>ost'e,iull of the bill. There i. 
another party t" bills of exchange, called the en
dorser, whose position cannot be well defined till we 
come to the subject of negotiability; bnt we may 
mention that he derives his name -from his writing 
his name across the back of the bill. By the act of 
indorsing he becomes a party to the bill. If C., after 
obtaining B.'s acceptance, does not wish to wait till 
the bill becomes due, he sells it and hands it to the 

purchaser with his name written across the back. 
C. is then called the indorser, and the purchaser 
becomes tbe bolder. In the same way, if the pur
chaser writes his Dame across the back and transfers 
the Dote, he becomes the indorser, and the transferee 
becomes the holder. The bill can thus pass through 
any number of hands. 

The aCl'l'ptor is ('o,,,idl're,l the Fincipal debtor, 
and the per",)" I'riUltll'ily li.ble (0 P"Y tbe bill whell it 
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becomes due. All prior parties arc liable to be "tlf'd 
by the holder in case the bill is not paid, but as among 
themselves they nre liable in the fulluwing order. 
H the acccptor docs not pay, and the drawer pays, 
the drawer can recover what he has paid from thc 
acceptor. If the payee (having become an indorsee 
as above explaincd) pays, he can rccovcr from the 
drawer and acceptor; and if a second indorser pays, 
he can recover from the first indorser, drawer and 
Rcceptor, and so on, the rule being that subscquent 
parties can recover against prior ones, the promise of 
each party to the instrument being considered as 
made to all subsequent holders. 

The distinction between a foreign and an inland -
bill of cxchange has bcen accurately ascertained in 
England on account of the wording of' the stamp laws, 
which exempted foreign bills from stamp duties 
When an un stamped bill was offered in evidence, in 
nny court in England, and its admissibility was 
disputed on account of the absence of a stamp, 
the objection might be answered by showing that 
it was a foreign bill. The results of the decisions 
which arose on these objections, and in certain 
other ways, may be thus stated: Inland bills of 
exchange arc such as arc both drawn and payable in 
EDgland, \Vales, or Berwick-on-Tweed, or drawn 
and payable in Ireland, or drawn and payable in 
Scotland. Foreign bills, as distinguished from in
land bills, are such as arc drawn, or payable, or both, 
abroad, or drawn in one realm of the United King
dom and payable in another. Bills drawn in England 
and payable in Scotland or Ireland, or vice ,.,-,..<<1, are 
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forric:n bills, for they were so before the Union be
tween the countries, and the (' "iun does not make 
them inland bills. But bills drawn and payable in 
Scotland, or drawn and payable in Ireland, are inland 
bills within Imperial Stat. 1 & ~ Geo. IV. cap. 7~, 

to wbich an acceptance in writing is necessary. 
Another circumstance which rendcred the distinc

tion important was that, in order to chargc the 
drawcr, thc dishonour of a foreign hill must be 
attested by a protest. The reason why a protest, 
though not absolutely necessary in the case of inland 
bills and notcs, or even in the case of foreign promis
sory note-s, was required in the case of foreign bills 
of exchange, was that by the law of most foreign 
n~tions a protest was essential in case of dishonour 
of any bill, and the protest was required for the sake 
of uniformity in international transactions. 

"'jth regard to the stamp duties payablc in 
Canada, the distinction between inland and furei::11 
hills above pointed out i, not important, for onr sta
tuto ~7 &, 28 Vic. cap. ·1, scc. 1, imposes the duty 
only upon promissory notes, drafts, or bills of ex
change, made, drawn ur accepted, in Il,;a P,·at·inec. 
'1'he ex['licit wording of the statute will saVe the 
necessity of referring to the above meutioned distinc
tions au any '!llcotion as to wlld!lcr hills 'JlI:,;!J!, under 
our act, to bear a stamp. 

As to the necessity of a prole,! on bilb of co.:' 
chall;,:e, however, the analogies furui.hed by the 
En.!..di:--h ca~e~ will be a guid(' to us here. In accord
ance with those case_, it is submitted that we ,Iwuld 
II ,~'at "" j;'reign I,ilk I,ili" drawn aod I,ayallle in "uy 
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foreign country, bills drawn in Canatln nnd payable in 
any other country or colony, and vi,'e versa; and that 
even bills drawn in Upper Canada and payable in 
Lower Canada, and vice versil, should be considered 
as foreign bills; for granting that before the Union 
such bills would bave heen foreign, thc Act of Union 
did not make them inland bills. Bills drawn and 
payable in Lower Canada wonld on tbe same prin
ciple be considered in Upper Canada, and bills drawn 
and payable in Upper Canada would in Lower 
Canada be considered to be foreign billR. 

A promissory note is a written promise to pay a 
certain sum of money unconditionally. The promise 
must be in writing, must be to pay a certain sum of 
mOlley, not other things than money, as goods or 
lands, and must bc unconditional. Like a bill of 
exchange, it may be payable on demand, or at a cer
tain time after date, or on the happening of an event 
which, though uncertain as to its time of occurrence, 
is yet certain to happen. 

If a promissory note be drawn and signed as 
follows: 

$400 Toronto, Jllly 1st, 1864. 
Three months after date, I promise to pay to C, or 

oruer four hundred dollar., at the Bank of'1'oronto in 
Toronto, for value received. 1 

B. 

. B. is called the maker, and is the principal debtor 
on the instrument, being in the same position as the 
acceptor of a bill of exchange. C. is called the 
payee, ano, while he holds the note, the holder; and 
if he indorses and delivers it over to D. he becomes 
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the indorser, and D. the holder. II. roay likewise 
indorse and transfer, and so on, ad illjillilu",. The 
same rule as to liability prevails here as with the 
parties to bills of exchange, prior parties being liable 
to subsequent parties. The order of priority is as 
follows: Maker, first indorser, second indoreer, and 
80 on. 

Before we go further, a few technical points as to 
the transfer of hills and notes had better he ex
plained. Where an ordinary book deht is assigned 
the assignee ean sue on it, hut at law it must be 
sued in the name of the original creditor, and no 
matter through how many hands the debt passes, the 
name of that creditor, or in case of his decease in the 
meantime, of his personal representative, must be 
used. 

,rhen hills of exchange and promissory notes, 
drawn in negotialJle form, are properly transfl·rred, 
the transferee has the right to sue on them in his 
own name. If the JJill or note is by its terms pay
able to bearer, it may be transferred JJy niere delivery 
through any number of hands, and the holder for 
the time being may sue on it in his own name. If 
payable to "the order of C." or to "C. or order," C. 
must indorse it when he transfers it; and in case he 
indorses by simply writing his name across the book 
of it, then the person receiving it, or anyone to 
whom that person delivers it, may sue in his own 
name. This peculiarity, distinguishing bill and notes 
from other choses in action, is called" negotiability." 
If however a bill or Dote is expresseu as "payable to 
C." merely, no moue of transfer can maliC it nogo-

l:! 
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tiable, and i~ must always be sued in the name of C. 
The indorsement spoken of heretofore is the indorse
ment in blank, effected by merely writing the name 
across the hack of the instrument; but if the indorser 
write above his name the words" pay to the order 
of D.," the indorsement is called an indorsement in 
full. The instrument then ceases to be negotiable 
until D. indorses; and if he indorses in blank, then 
it will pass by delivery. 

A restrictive indorsement is one which puts ao 
end to the ncgotiability of the instrument for ever. 
For instancc, if the indorser's name is accompanied 
by the words" pay to C. only," C. can never transfer 
to another party the right to sue on the instrument 
in the name of that other party. It has been decided 
however that an indorsement with the words" pay to 
C.," will not deprive C. of the power of transferring 
8uch a right by his indorsement. As we have just 
!een, however, these words have a different effect 
when appearing in the body of the instrument. 

Either of these modes of indorsement makes the 
indorser liable as a party, and sometimes, in order to 
prevent this, where an indorsement is required merely 
for the purpose of transfer, the words "without 
recourse" are added hefore or after the name. The 
effect of these words is to protect the indorser using 
them from all liability as such. 

Simple contracts, that is, contracts not under seal, 
require a consideration to support them; and hilla 
and notes are contracts within this rule. 

If B. makes a promissory note for $100 to C., 
and there is no consideration lor the giving of the 
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""te, B. can set up the absence of consideration as a 
defence to C.' s action on the note. In the same way, 
the acceptor of a bill of exchange can set up this 
defence as against tlle drawer. But there is a differ· 
ence, which is however merely a matter of evidence, 
between an action on bills and notes and an action 
on other contracts. In the latter the cUl"id"lation 
must be proved to exist, hy the plaintiff, and he can
not recover unless he proves it. In the furmer, the 
consideration is presumed to exist until the defendant 
proves its ahsence, and the plaintiff will recover on 
Illere proof "I' the signing of the instrument by the 
defendant. The defence of want of consideration can 
always be set up betwecn immediate parties to a bill 
or note, that is to say, in the case of a bill of ex
change, by the acceptor against the drawer, by the 
drawer against the payee, by the payee on being sued 
as an indorser, against his immediate indorsce; and, 
in the case of a promissory note, by the maker against 
the payee, by the payee on being sucd as an indorscr 
against his immediate indorsee, and so on. But 
between remote parties, that is for instance betweeu 
acceptor and payee, DC tween drawer and indorsee, 
between first indorser and second or third indorsee, 
this defence is subject to the following fl"triction. 
It cannot be set up by one remote party against 
another who rcceivcd the note before it was due and 
gave value for it, and was i~norant at the time of 
receiving it of the fact that the former had received 
no consideration for becollJin~ a party to the iustru
ment. Fur the "l'eurity of trade, the custom of 
Illl'rl'llilut:-, ~aIJrtiHIIL'.] by the d" ... ·j""iuIJ;'> uf the courts 
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of law, protects against this defence anyone giving 
value for a note hefore it is due, without knowledge 
of defect in his right to recover against the parties 
to it. It must be borne in mind, however, that to 
gi ve this protection all thrco circulDstances are re
quired; the receiving before due, valuable conside
ration, and absence of notice. But if the bill or 
note has been received when over due, the person 
receiving it is liable to all the defences that might 
be set up against the person from whom he got it. 
It must, however, be understood that he is entitled to 
all the rights of that person. Thus, if D. receives 
an over due promissory note from C., an indorsee, 
against whom any particular defence can be raised, 
then the same defence can be set up against D. 
Thus, if C.'s right were defective on account of his 
having received the note with notice of the maker 
A. ""! having received any consideration for his 
promise, then A. could resist payment to D., just as 
he could have resisted payment to C. But if C. had 
received the note for value before due and without 
notice, then D. would still stand in C.'s place, and 
A. eonld not dispute D's claim any more than he 
could have done that of C. In applying this rule, 
it is sometimes necessary to retrace several steps in 
the history of the instrument. Thus if the note 
passes from C. whose right is perfect against A. and 
E., previous parties, after due through successive 
indorsers to F., F.'s right is that of E., whose right 
is that of D., whose right is by the rule in question 
identical with that of C. and F. thus stands in C.'s 
place. 
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Th'cse rules affecting tbe position of boldel's re
cei\'in~ bills and notes before due, and tl'ose reeei,'
ing them overdue respectively, apply not only to the 
particular ground of defence we bave mentioned, but 
t') all defences that in an action on such an instru
ment can be raised by one who has actually Lecome 
a party thereto. These defences are fraud, payment, 
tender, and othcrs. But defences arising out. of 
merely collateral matters, such as that of set-off, for 
instance, against a former holdcr, cannot be rai,ed 
against subsequent holders. 

It has been alrcady stated that the promise implied 
by si~nature, as party to a bill or note, is considered 
as made to all subsequent parties, so tbat any party 
who takes up a note, either voluntarily or by com
pulsion, has recourse against all tbosc whose namcs 
are prior to his on the instrument. This will hold 
good in all those cases where negotiable paper, 
given as payment or security by the acceptor or 
maker, is transferred by way of sale from one holder 
to anotber, without any contract being made between 
t.he different parties, other than that to be inferred 
from the signature as drawer or indorsers. llut 
special circumstances and spccial stipulations bctween 
parties will often vary their liability to one another. 
Thus, an absenec of consideration for tho first indor
ser's signature may prevent his indorsee from reeo
verinf: against him. 'I!' a first indorser and a second 
iIlJo,.>cr Dlay have become parties as co-sureties, anu 
then tho ,cevil'] ondorser. after having taken up the 
note, may be prevented, by proof of this special rela
tion, from recovering more than one surety i; enti-
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tIed to for contribution from another. The pre
sumption will bowever be as against the first indorser 
that he is liable for the whole amount paid by the 
other, uutil he proves the existence of the relation 
of co-suretyship. Frequent exceptions to this order 
of liability occur in the case of accommodation paper. 
Suppose that A., wishing to raise a sum of money, 
gets B. to sign a note payable to the order of A., 
and then, having indorsed it, discounts it, and takes 
it up when it falls due. Plimdfacie he has a right 
to recover ap;ainst B., who is a prior party to the 
note; but B. can set up the defence that he (B.) 
was a party to the note merely for the accommoda
tion of A., and did nut in fact contract to pay A. 
the amount of the note. 

In the following cases however there is no pro
tection afforded to persons receiving a bill or note 
before due for value and without notice, that is, 
where a note is " utterly void" under the statute 9 
Anne, cap. 14, on account of its being given for 
money lost by gaming or betting on the sides of per
sons so gaming, or for money knowingly lent for such 
gaming or betting, or lent at the time and place of 
such play to any person then gaming or betting, or 
who shall, durin~ the play"play or 1>et, or for ran
som or money lent in orqer to ransom. In these 
cases no suhsequent holder, no matter under what 
circumstances he may have received the imtruDlent, 
can have any rec()uL'.'C ap;ainst the party who signs, 
accepts or indorses, a bill or note for the purposes 
above mentioned. This iitatute remains in force here, 
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though altered as tu EIJ~I:lI,,1 by subsequent statutes 
of the Impcrial Parliament. 

As to gaming securities, it was never any objection 
to an action against the indorser that the bill or note 
was made on a gaming consideration; for though 
the statute directed that they should be void to all 
intents and purposes, that meant only so far as was 
necessary to further the purposes of the act, and 
to exempt sn indorser from suit might assist a 
winner whom the statute meant to punish, not to 
protect. 

By certain statutes consolidated in cap. 58 Con. 
Stat. Can., bills of exchange and promissory notes on 
which is reserved more than a certain rate of inter
est are in certain cases declared to be "utterly void," 
but this enactment is modified as to Upper Canada 
hy the statute cap. ·t~ Con. Stat. U.C., sec. 8, which 
declares that "no bill of exchange or promissory 
note, although given for a u_unuu; consideration or 
upon n usurious contract, shall be void in the hands 
of an indorsee (or, if a nute transferable by delivery, 
in the hands of a person who acquired the same as 
bearer) for valuable consideration, unless such in
dorsee or beamr had at the time of discounting or 
paying such consideration fur the same, actual know
ledge that such bill of exchange or I,rullli,'ury note 
was originally given for a usurious consideration ur 
upon n usurious t'ontract." 

There are certaill technical forlllalities required to 
be observed by the holders of negotiaule instruments 
in order to secure or maintain their rights against 
the different parties thereto. 
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1. Presentment of bills of exchange for acceptance. 
If A. draws on R. by a bill of exchange, and deli

vers the bill to C. for value, A. undertakes to pay 
the bill if B. either refuses to accept on present
ment for acceptance, or after acceptance refuses or 
neglects to pay. If the bill is drawn payable at sight, 
or a certain time after sight, or on demand, C. must 
present the bill to B. for acceptance within a reason
able time, otherwise the drawer and indorsers will be 
discharged, for an unreasonable delay might either 
change the state of accounts between A. and B. to 
such an extent as to render B. unwilling to accept, 
or might change B.'s financial position so far as to 
render his acceptance worthless, and thus prejudice 
the drawer by depriving him of the benefit of his 
r~course against B. What is a reasonable time differs 
with the circumstances of each particular case, and 
the question of reasonableness is in case of dispute 
left to the jury to decide. 

In estimating what shall be considered a reason
able time, among the circumstances to be taken into 
account are the distance of the holder from the place 
of presentment, and the facilities of communication 
between the holder and the drawee. Moreover, 
where the bill has been constantly in circulation since 
it passed out of the hands of the drawer, a consider
able period will be allowed for presentment. 

But where the bill is drawn payable on a certain 
day or a certain time after date, the holder is not 
ouliged to present for acceptance until the day for 
payment arrives; though the usual course is to present 
for acceptance as soon as possible, as the bill will be 
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more marketaule with the additional security of the 
acceptor's liability. The drawee is not bound to 
accept unless he has made some IJindin~ contract 
with the drawer to do so, uut as soon as he accepts 
he becomes liable as the principal debtor on the bill. 
If he refuses to accept, the holder must give notice 
of non-acceptance to the drawer in the same manner 
as notice of nonpayment is required to be given. 
The drawer will then be liable to pay the amount of 
the bill at once. The object of this notice is to cn
able thc drawer to withdraw at once from the hands 
of the drawee any funds he has left with him. 

If there are indorsers on the bill at the time that 
acceptance is refused, they too mUbt be notified, and 
when so notified arc liable as well as the drawer to 
have immediate payment enforced. 

By cap. 4~, Con. Stat. U. C., it is enacted, that 
"no acceptance of any bill of exchange shall be 
sufficient to bind or charge any person, unless such 
acceptance is in writing on the bill; or if there be 
more than ono part to such bill, theu on one of tho 
said parts." Acceptance is usually mado by the 
drawee's writing across the bill the word" accepted," 
and signing his name thereto, though this word is 
not necessary. In fact any writing on the bill from 
which an intention to accept can be inferred, will be 
a binding acceptance. Tltu<, if a drawee merely 
writes his name upon the filee of the bill, without 
the word "accepted," or if he writes "accepted," 
"presented," or "seen," or the day of the month, 
on the bill, this will prima facie amount to an ac
ceptance. 
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The acceptance may be either absolute or condi
tional. The holder is entitled to require from the 
drawee an absolute engagement to pay in money 
according to the tenor and effect of the bill, unen
cumbered with any conditions or qualificationA_ A 
general acceptance, without any expresR words to 
restrain it, will be such an absolute acoeptance. A 
conditional acceptance may be an acceptance as to 
part of the amount, or as to part or the whole upon· 
a condition, as for instance, an acceptance " when 
the acceptor shall receive funds from the drawer." 
The holder not being bound to receive a conditional 
acceptance, is entitled, when he finds that hc cannot 
obtain a general acceptance, to give notice of dis
honor, and to hold liable the drawer and indorsers. 

Sometimes, when the drawee has refused to Mcept 
either absolutely or with such conditions (if any) as 
the holder is prcpared to agree to, a person not a party 
to the bill will accept for the honor ofsome patty. This 
is called an acceptance supra protest, and is effected 
by writing "accepted supra protest faT the honor of 

" This aceeptance is so called because, ,vhere 
the form of protesting is actually gone through, the 
acceptance is given after the protest; but as this 
form is necessary only in the case of what are called 
foreign bills, it would seem that this acccptance can 
be given after a refilsal to accept where there is no 
protest. 

The effect of such an acceptance is, that the ac
ceptor becomes liable to all the parties to the bill sub
sequent to the one for whose honor hc accepted; and 
if he pays the bill, he can look to that party, and all 
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parties prior to that party,for repayment. When this 
acceptance is given, however, it hecomes the duty of 
the holder, when the bill becomes due, to present the 
same to the drawee for payment, and give notice to 
the acceptor supra protest of the nonpayment of the 
bill. This ceremony of giving notice of non-payment 
need not be given to an ordinary acceptor; and need 
only be given to the acceptor supra protest because 
he stands in the position of an endorser. 

2. Presentment for payment and notice of dishonor. 
The most important formalities, besides that 

of presentment for acceptance, arc presentment fur 
payment and notice of dishonor. When a bill or 
note is payable in a certain number of months, 
calendar months are meant. By the custom of mer
chants, three days of grace are, in this Province, in 
Great Britain, and in the United States, allowed on 
bills and notes payable a certain time after date 
or after sight. Thus, if a bill, according to its tenus, 
would fall due on lIIonday, it actually matures on 
the following Thursday, and presentment, if neces
sary, must be made on the latter, not on the former 
day, and presentment on the former day is of no 
use. Days of grace are not allowed on bills and 
notes payable on demand, and it is as yet undecided 
whether they are allowed when the instrument is 
payable at sight. In Great Britain nnd the Unite,j 
States, when the last Jay of grace falls upon a Sun
day, or upon any of certain holidays, it is payaLlc 
on the day preceding; but in l'l'i'c'" Canada and in 
Lower Cauada, in such case, the bill is payable on 
the following day. 
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By Con. Stat. U. C. cap.4:l, sec. 20, the following 
day~ are made holidays for the purpose of postponing 
the maturity of a bill or note: Sunday, Christmas 
Day, Good Friday, Easter Mouday, .Ash Wednesday, 
any day set apart by Royal proclamation for fasting 
or thanksgiving, the birth-day of the reigning iJ 
Sovereign, and the first day of January. 

But in order to preserve the remedy of the holder 
against parties other than the acceptor of the bill and 
the maker of the note, presentment for payment must 
be made, no matter how the instrument is expressed 
to be payable, on the day when the note falls due, at 
the place where the instrument is payable, if any 
place of payment is mentioned therein, or to the 
accept()r or maker. If the bill or note is made paya
ble at a particular house, prcsentmcnt to any inmate 
will suffice; or if the house is shut up, it will be 
enough to present it at the house door. If drawn or 

. made payable at a particular place, and if the holder 
takes the bill with him to the town, and makes in
quiries for the acceptor or maker (as the case may 
be), and cannot find him, that is a sufficient present
ment. If drawn or made payable at a bank, and the 
bank are the holders of the instrument, on the day it 
falls due, no formal presentment is necessary, as the 
circumstances are held to amount to a presentment. 

With regard to presentment for payment, in order 
to avoid confusion on the subject, we may first con
sider the cases in which this form must be complied 
with, in order to secure the holder's claim against the 
acceptor of a bill or the maker of a promissory note. 
These parties, as we have seen, stand in the relation 
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of principal debtors on the bill or note respectively. 
When an ordinary book dcbt is due, II demand or the 
rcndcrin(; of an account is not in strictnc" necessary 
in order to entitle the creditor to sue. Similarly, if 
A makes a promissory note, payable in three months, 
without specifying any place of payment, when the 
note falls due it is A's duty to find out the holder, 
and not that of the holder to make any demand upon 
A; and the holder may at once, in case of non·pay
ment, commence an action against the maker. Eveu 
if a particular place of payment is specified, it is not 
necessary, in Upper Canada. in order to cbarge the 
acceptor or maker, to present at that place, unless the 
words "and not otlierwise or elsewhere" are used. 
In Lower Canada, however, presentment at the place 
specified is nccessary. in order to char(;e the maker 
or acceptor, without the pre"ence of the ab","" words. 
It is somewhat remarkable that even where a n'Jle is 
made payable on demand, a demand is not necessary, 
the commencement of an action being considered a 
sufficient demand. If, however, a bill or note is 
made payable a certain time after demand, the 
demand must be r("~ularly made in order to fix the 
date of maturity. If no particular place is mentioned, 
presentment may be made to the acceptor or maker 
personally, wherever he can be found. But there is 
II sufficient presentment if payment be demanded of 
a clerk or other agent at tbe acceptor's or maker's 
customary place of business, or of any grown-up 
pcrson at his residence. If he has shut np his 
house and absconded, and cannot be found, present
me!!! is excused, becausc it cannot be madc, and 
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the bill or note may be treated as dishonored. llut 
if he has merely remo\'ed to a different residence 
and can be discovered, tbe bill must be presented 
in the regular way. If he bo dead, presentmeni 
mu~t be made to one of his executors or adminis
trators, if he have any; and if he have not, then 
at his last place of residence. The bankruptcy or 
insolvency of the acceptor or maker is not of itself 
nn excuse for an omission to present, nor is a decla
ration made by him before the day of maturity of the 
bill that he will not pay it. If, however, a bill of 
cxellange is merely an accommodatiun bill, and the 
acceptor had no fnnds of the drawer in his hands 
during any portion of the period that the bill hlld to 
run, and the drawer could have had no reasonable 
expectation that the bill would be honored by the 
acceptor, then an omission to present to the acceptor 
and notify the drawer will not let the drawer go free, 
as the omission could have done hi:n no harm. But 
an endorser of a bill stands on " different footing, 
and no proof of knowledge on his part that the bill 
would not be paid by the acceptor at maturity will 
dispense with presentment and notice to him. 

When the bill or note has been duly presented and 
remains unpaid, the holder should immediately give 
notice of the presentment and non-payment to all 
those parties to the instrument whom he intends to 
hold liable upon it. This notice may be verbal or in 
writing; at all events it must be such as to convey 
the intelligence, directly or indirectly, that the bill or 
notE) has been presented for payment, and that it has 
not been paid. A statement that it remains unpaid 
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at.the time of giving the notice, will not be sufficient. 
But the statement that it has been "dishonored" 
will be sufficient, as it has been decided that this 
word implies presentment for payment as well as non_ 
payment.. The notice must give sufficient informa
tion to identify the instrument, but a trifling errOr of 
description will not vitiate the notice, a's long as it 
has not been sufficient to mislead. The time and 
manner of giving the notice vary with the circum
stances of the case, and the distance at which the 
parties to be notified live from the party who is 
required to give the notice. If both live in the same 
city or village, the notice must be given by the 
hulder in time to reach the other in the course .of 
the day following. The notice is therefore, in this 
case, generally sent by a messenger, and given or left 
at the place of business of the drawer or indorser 
during business hours, or at his residence; and if 
he is not in, a verbal message may be given to any 
grown·up person on the premises. If the house is 
shut up, and the party sent to give notice puts " 
written notice through or under the door, that will 
Buffice. When both live in the same city or village, 
the notice is not generally sent by mail, as the holder 
will then have to prove that the notico reached its 
dest.ination in time. When both parties do not live 
in the sarno city or village, the notice is generally 
sent by post, in which case the notice will have to be 
posted in time for some mail leaving on the day fol
lowing the dishonor. All that tho holder will then 
have to prove i., that the notice was l'l'steJ in time, and 
it will lllake uo difference if the notice has aclu,iliy 
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miscarried. If the holder chooses to send the notice 
by a messenger, then he will have to prove that the 
notice arrived as soon as it would have done by the 
regular mail. If there is no regular mail, then the 
notice must be sent by the ordinary means of convey
anoe by stage or ship. There are thus two modes of 
proving the service of the notice of dishonor. One 
is to prove the reoeipt of it by the party who ought 
to receive it; the other, to prove that it has been 
sent. 

As only those who are notified of the dishonor 
become liable to pay, the holder might, if he were 
the only person authorized to give this notice, at any 
time intentionally deprive some of the parties of their 
remedy against prior parties, by refraining to give 
any notice to the lalter. But in fact each party to 
the instrument, after receiving notice, is allowed the 
8ume time for securing his rights by giving notice to 
any or all parties prior to himself, as the holder has 
to give the notices required of him. Thus, if A be 
the acceptor, and B, 0 and D be the subsequent par
ties to a bill, and E Lhe holder, and E notifies D only, 
who receives notice on Monday, D, who may not 
know whether the others have received notice, need 
not, if 0 resides at a distance, send off his notice to 
o until the mail leaves on Tuesday; and supposing 
that 0, having received no prior notice from E, 
receives D's notice on Friday, he has, if B resides at 
a distance, until the closing of the mail on Saturday 
to send :notice to B. D. will then have recourse 
against 0, and C against B; and moreover these 
notices will enure to the benefit of all parties and the 
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holder, 80 that the holder will be entitled to recover 
against C by virtue of the notice given by D, and D 
against B, by virtue of the notice given by ('. 

Where noticcs are sent by mail, thc rule is to 
direct to the post office nearest the place of residence 
of the party to be notified. If the holder or any of 
the parties desiring to give notice cannot, after mak
ing proper and reasonable exertions, ascertain the 
residence of the party to be notified, the failure to 
give notice will be excused, so long as the inability 
to give it continues; but notice must be given 
prumptly, as soon as the nccessary information is 
received. It is a safe and convenient practice for the 
holder, when he knows the address of some of the 
parties required to be notified, and is ignorant of that 
of others, to enclose to the former, with their own 
notices, notices for such of the latter as are prior to 
thcm, with the addresses in blank, and with a request 
to forward them to the proper post office. 

When notice of non-acceptance of a bill is to be 
given, the same rules are to be observed as to the 
time and manner of giving the notice, as those laid 
d'own as to notice of non-payment. 

These are the rules applicable to those cases where 
I.he holder of tl,e instrumcnt or his agcnt presents it 
and gives notice of dishonor or non·acceptance, with
out employing the services of a Notary Public. It is 
not neces.ary to employ the services of this officer in 
any case except where a foreign hill is dishonored. 
When a foreign bill is dishonored here, a Notary 
Public llIust be employed to protest it; and a notice 
of the fact of the bill having been protested, nol 

13 
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merely of its having been dishonored (i e., presented 
and not paid), must be sent to the drawer if he reside 
abroad. It is not necessary that this notice of the 
protest and uishonor should be sent by the Notary, 
bnt it may be sent by the holder or his agent. But 
in this Province it is customary for the Notary, who 
protests also, to scnd the notice. The statutes (Con. 
Stat. U. C. cap. 42, and Con. Stat. Can. cap. 57) have 
introduced so many variations from the English law, 
and have, hy tbe character of their provisions, ren
dered the employment of Notaries so much more 
COlDmon among mercantile men, that it will be worth 
while to give, at somc Icngth, the substance of these 
Acts, so far as thcy relate to our present subject. 
These statutes do not render the employment of a 
Notary necessary in any cases where it was not former
ly necessary; and it is still necessary to employ one 
in the case of a foreign bill only, and not even in the 
case of a foreign promissory note; but by allowing 
the notary's charges for protesting and giving notice 
of protest and dishonor of any bill or note, they have 
rendered the employment of a Notary almost a matter 
of course among business men. 

A Notary Pnblie in this Province is an Qfficer 
appointed under a commission signed by the 
Governor.General, as Her Majesty's representative, 
and empowered by that commission, among other 
things, to protest bills and notes. Before protesting 
for non.payment or non.acceptance, the :-< olary must, 
in person or by his clerk, prescnt the bill or note for 
payment or acceptance. As far as the place at which 
or the person to whom the presentment is to be made 
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i, concerned, he must observe tbe same rules as any 
uther peL-on. But be must present a bill or note ["r 
payment at some time after tbree o'clock on the ];"t 
day of grace. IIc may of course present it befure 
tbat bour, f;Jr the purpose of ascertaining if the 
drawer or acccptor rcally means to pay; but in any 
Casc be must present again after three o'clock beforc 
be makes bis protest. The protest is a formal decla
ration, signed by tbe Notary and sealed with his seal, 
setting forth the facts of presentment and of non
payment, or non-acceptance (as the case may be), 
and protesting as well against all the parties to the 
bill as a~"inot all whom it may concern, for all 
intere,t, damages, costs, cbarges and expenses arisin:: 
from the non-payment or non.acceptance of the bill 
or note. It also states when and how tbe nut icc of 
protest and dishonor or non-acceptance bas Ih'l'lI 
"erved. The bill or note, or a copy tbereof, is an
nexed to the protest. ~Utcr the X utary bas made 
presentment, an,l paymellt or acceptance h". LcelJ 
refused, he usually nutes the bill or note by making 
a memorandum acl'OSS the face of it to this effect: 

T'r"k-(,·,j for non-payment (or non-acceptance) this 
1st ,lay of June, A.D. 1865. 

Fees, $1 :;.1. .\. B., N. P. 

The formal protest bears date on the day (,f present

Illent, hut nCl·,1 not be drawn up till it is l'e'luired to 
be u"'u as evidence. "'hen the 1",I,kr or an ordi-
11'11'.1' "f'ellt of the holder sends tl.e notice by mail, he 
i, uldi.ccd t" ,cII,1 it by .ulllemail going out on the 
day following the dishonor; hut a N o(ary l'nhlir is 
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allowed by the statute (Con. Stat. U. C. cap. 4~) the 
whole of the following day till twelve o'clock at mid
night to mail the notice of uishonor and protest. 
The Notary, moreover, may always send the notice 
by m((;1, and in every case the service of the notice 
is snfficiently proved by evidence that the notice was 
duly mailed; whereas in some cases, as we have seen, 
where an ordinary person sends a notice, proof of the 
mailing is not snfficient, but the notice must be 
proved to have actnally reached its destination in 
time. 

Bnt. the greatest convenience resnlting from the 
employment of a "'"tary is in the matter of evidence. 
Where the notice has to bc proved at a trial, and it 
has been givcn by an unofficial person, that person 
mnst attend conrt and prove on oath either that the 
notice reached its destination, or that it was duly 
mailed, as the law may refluire; but cap. 57, Con. 
Slat. Can., dispenses with the attendance of the Notary 
to prove the sending of any notice by him, by enact
ing that the prodnction of the protest shall be prima 
farie evidence of the allegations and facts therein 
contained, among which, of course, is the sending of 
the notice of dishonor or non-acceptance and of 
protest. 

The effect of a neglect to· present regularly for 
p"yment and give notice of dishonor to a drawer or 
indorser is, as we have seen, to release that party 
from all liability. But if the drawer or indorser, 
after the bill or note becomes due, and being aware 
of the omission, promise to pay, or admit that he is 
liable to pay, or actually pay part, this will bc c'l'i-
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denee from whieh a jury will be allowed to infer that 
he has waived the objection of want of notice; and 
the waiver of' "otice, however proved, will place him 
in the same position as if he had received due notice. 
So if the drawer or indorser, before the bill becomes 
due, distinctly state to the holder that he does not 
wish notice to be given to him, the failure to give 
notice will not release him. 

The acceptor stands to the holder of the bill in tbe 
relation of the principal debtor, and the drawer and 
indorsers arc sureties for the acceptor. Any bindin~ 
a~reClllc"t, therefore, which the holder makes with 
the acceptor, to give him further time for payment, or 
to ro]..,,'c him, or an actnal release to him, operates 
as a release to all subsequent parties, if mid" or gi.-en 
without their consent. J'h,. indorsers are sureties for 
the drawer, and an agreement of the sort just men
tioned, in favor of the drawer, will release the indol'
sers. The general rule i3, that the giving of further 
time, or a release, to any party, relea,e, all parties 
subsequent to that party. This inle applies to pro
missory notes, tbe maker of a note standing in the 
place of the acceptor of a bill; but if any subsequent 
party have given his consent to the proceedin~, then 
he will not be ,liseh"r~c,l. It has been decided, 
moreover, th"t if, at tlw time of UJ:lI;illC! an agree
ment til disehar~(' or give time, there be a stipulation 
between the holder and the principal that the surety 
shall not be r,·I,·",o,], then the surety will still be 
liable, altlJ«lI;ch not a party to the agreement above 
mentioned, and not even aware of it. However, if 
the surety, after such discharge of the priueipal, is 
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compelled to pay the amouut of the bill or note, he 
can recover it agaiu from the principal, althou,<!h that 
principal has long before ceased to be liable to the 
holder, It must be understood, however, that the 
mere forbearance to sue, or an agreement not to suo, 
which fails to be binding on account of' the absence 
of consideration, will not prcjudice the rights of the 
holder. 

A promissory note, made by two or more makers, 
may be either joint or seveml. A noto made by 
more than one person, and bcginning "wc promise," 
&0" is a joint note; but if it begins with" I promise," 
it is several as well as joint. A joint and several 
note generally expresses that the makers "jointly 
and severally proml!;;e." Ono important conse(juence 
of the distinction is, that in.n action on a note which 
is merely joint, all the mak(!\-s must be made defen
dants; but where it is joint and several, one or more 
of the makers may be sued without joining the rest. 
The respective promises of the maker, acceptor, 
drawer, and of each indorser, are distinct promises, 
and each may be sued alone, as if he were the maker 
of a separate note. Formerly, if the holder desired 
to sue more than one of the parties (not being joint 
makers) to a bill or note, he was obliged to bring 
separate actions; but by Con. Stat. U. C, cap. 42, be 
is allowed to bring one action against all; and if he 
brings separate suits, he will not-except in certain 
C:I"", mentioned in the Act, in which he is specially 
.HLi,,,r;zed t" bring s<'parat" aeti"os-be allowed 
more than the costs taxed in one suit, and the "ctual 
disbursements in the others. The Act furtber pro-
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vides, that when an action is thus consolidated, the 
mere fact of one party to tbe note being a defendant 
in tbe action, shall not prevent a eo·defendant from 
callin;: bim as a witness, if such co·defendant "",,ul,1 
have been entitled to his testimony, had he not been 
a party to the suit or individually named in tho 
record, 

A eheclue is in form a bill of exchange: 

$100. Toronto, January 5th, 1864. 
Bank of British North AlIlcrin: Pay to C. or order 

(or bearer), the sum of one hundred dollars. 
To the Manager. A. 

Cheques are used, it is hardly necessary to ,tatc, 
by persons who have money deposited in a Bank to 
their credit, for the purpose of drawing alit the money 
or part of it for them,el ves or for others. They arc 
usually in the above form, and in that shape are pay
able on demand. We have already Seen that a 
drawee is not, merely because be may be iudcbteci 
to tbe drawer, bound to acccpt a bill of exchangc 
directed to him; but bankers, who receive funds for 
the pnrpose of being drawn by ehec[ue, are bound by 
an implied contract to honor chcques of a custumer, 
as long as there nrc funds belonging to him in their 
bands to meet them with, 'Vhen a ehe'lu" is pre· 
scnted, thc hanker docs not formally accept ocfurc 
paying. The marking thc eh"'lu" with the initial.s 
of the book.keeper or othemi.'c, which is called 
mnl'kill.~ it ":71)od," i'oj, hIlW,'\'I'l'. an acceptance, of 

which ""y hdJel may avail himsel'~ provided t)·,· 

mark :1I110UDt tu a writing uuJcr I..:'-lil. ~_, ("00. bL.l.t. 

I' C. sce. i. 



152 NE(;OTIABLE INSTHUM~NTS. 

When n oheque is made payable to or<ier, it mllst., 

of course, as in the case of a bill or a note so pay
able, be endorsed by the payee before it is preEented 
for payment or transferred. 

Dclay in prcselltiug a cheque for payment will not 
release the drawer, ulliess actual injury has resulted 
thereby; as for installce, through the insolvency of 
the banker. But the holdcr has the whole of the 
day, during banking hours, after the cheque is 
received, in which to present for payment; and if the 
bank fail within that tiDle, the drawer will be respon
sible. If a chcque is received after banking hours, 
the day on which it is received is not reckoned 
against thc holder, and he is allowed, for the purpose 
of presentment, the whole of the second day after 
rccei ving it. Sometimes, before presentment, a 
cheflue passes through several hands, being usually 
in such case indorsed by each holder as he transfers 
it. As between the holder and the drawer, the time 
for presentment is not extended by this circulation; 
'but as between the holder and the person who in
dorsed last, the holder will be allowed the whole of 
the next day to present, and the insolvency of the 
banker within that time will not prevent him from 
recovering from that indorser, though under the 
circumstances the drawer may have been released by 
the delay. 

When the holder, at the time of receiving the 
cheque, is at a distance from the bank at which it is 
made payable, such distance will be laken into con
sideration in determining whether the cheque has 
been presented within a reasonable time. 
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The omission to give notice of dishonor will not 
discharge the drawer of a cheque, as it will the 
drawer of a bill of excbange, unle", Rome special 
damage is proved t" have resulted therefrom. But 
it will alwap be prudent to give such no~ice, and 
'the holder will be safe if he follow the rules relating 
to bills and notes on this point. It is, however, 
clearly necessary to give notice of dishonor to the 
indorsers of the cheque. 

If a banker pay a forged cheque, he will have to 
sustain the loss occasioned by the forgery, unless the 
carelessness of the drawer has facilitated the decep
tion. In a case, f'Jr instance, where the drawer left 
sufficient space in front of the amount mentioned in 
the chequc to allow of words being in,ertcd there 
without interlineation, and words were inserted 
increasing the sum payaLle, and the banker paid the 
cheque as altered, the drawer was made to bear the 
loss. 

If a cheque in' a negotiable state be stolen or lost, 
and presented by the thief or finder, the IJanker pay
ing it will not be responsible, unless payment has 
"cen stopped, or he h3.'3 knowledge of any cireum
,tanees which ought to have put him on his guard. 

There is II custom prevalent in England, of writing 
across the face of a cheque the name of a banker. 
The cheque is then called II crossed cheque. The 
effect of this proceeding is to insure the presentruent 
of the eheqne through some banker, and thus lessen 
the chance of presentment Leing made by a wrongful 
holder, But the crossing of a cheque with the name 
of II particular banker. ]"" been held not til pre\'cut 

H 
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its being pre,cnte,l by another bankel', but only to 
require that it shall be presente,] by some hanker, 
and not by a private individual. This custOlll, 
however, does not seem to have been adopted among 
business men in Upper Canada. 

When interest is not reserved in a Lill or note, 
none is payable till after the instrument falls due. 
Into·"l·,t then runs at six per cent. from maturity. 
When interest i< expressly made payable upon the 
face of the instrument, it carries interest from its 
date, and not merely from its maturity. Where 
interest at any higher rate than six per cent; is 
reserved, the interest runs on at this rate until 
payment, or until judgment is recovered upon it, 
when interest at six per cent. runs on the whole 
amount of principal and interest due at the time of 
signing judgment, and on the taxed costs of obtain
ing the judgment. 

The law of the Province of Canada respecting the 
amount of interest that may be received on money 
is contained in cap. 58, Con. Stat. Can., intituled, 
"An Act rCf'pecting Interest." The effect of this 
Act, so far as it is of practical importance to) us, may 
be stated as follows: Since the 15th day of' August, 
1:;:G~;, all persons, except those especially excepted 
by the Act, may stipulate for, allow and exact, on any 
contract or agreement whatsoever, any rate of interest 
ur discount which lUay be agreed upon. The persons 
who have not this privilege are certain Bank~, and 
those corporations or associations of persons not 
being Banks, authorized by law, before the lGth day 
of August, 1ti;;S, to lend or borrow moncy. 
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As to Banks, it is provided that no Bank incorpo
rated by any act of the LrC!i,latnrc of this l'r"yillC'l', 
(,r of the late l'rovincc' of '-PI'cr and Lower Cana,h, 
or by r,,: al charter, or established or thereafter to be 
c-tal)ii-hccl unJer tbe Act rc,pcctin;! llanks and 
Freedom of Ballking, is to stipulate for, take, rc,crvc 
or exact a hi~bcr ratc of Ji'l'"ullt or interest tban 
seven per ccnt. per annum. Tbey Illay, however, 
receive and Iftk,~' hl adralt' 1' any rate not exceeding 
seven per ("Cllt. And such Banks arc allowed to pay 
any rate of intclc:-t Wll,lt"CIl'H'l' (III ml)I~('y J('lHJ:--itc(l 
with them. 

Any Bank, in Ji.'c()nlltill~ at one of its offices 
paper payaLIc at another, lUay receive or retain, in 
addition to the discount, tho followiag rates, accord
ing to the tillle the paper has to run, that is to say: 
under thirty days, one-eigbth of one per cent.; thirty 
days and over, but under sixty days, one-fourth of 
one per e':nt.; sixty days and over, but under ninety 
days, three-eighths of one per cent.; ninety days and 
over, one-half of one per cent. "-here the papcr 
diseuunted is payable at SOIlle place within the I'r" . 

. vince different from that at wLich it is ,li"'''Ullk,l, 
and not at any of the offices "f the Bank which dis
counts it, tIll' additional char~e allowed beyond the 
discount is one·half p,'r cent., no matter wbat time 
tl,,· pap,'r has to run. 

It will be pcrn·iy,·,1 that tIl,' ]:,,"ks are enabled, 

hy the n,lditional eli"rc'" permitter! t>l be 111:1,1" by 
tlH'1ll under tlie ,\ct, to add a eonsideral,Je. Pl'l" ""1It

"ce to the amount rctoillo',1 by them on a ,1i,<c"ullt. 

'flill" if :-1:\'l'l1 111'1' CL'Ut. di,"l'pllllt Le charged 011 :.lllutc 
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which hus thirty days to run, and the additional per 
centage of one-fourth per cent. be chargcd on account 
of its being payable ut another office of the samc 
Bank, an amount equal to three pcr ccntum pcr 
annum will be added to the discount. 

Where the paper is payable at a different office 
from that at which it is discounted, for the sake of 
the convcnicnce of the party obtaining the discount, 
or for any other bona fide reason, then thcre can be 
no doubt that the additional charge will be justified 
by the statute. But it may and does often happen 
that IVhere a person obtains large discounts at a par
ticular Hank, hc agrees with the Bank, in ordcr to 
recompense it for the accommodation, to present paper 
for discount, on which an additional charge may be 
collccted in thc manner above mentioned. The ille
gality of transactions based on an express agreement 
of this sort, Reems to be clear; but when it only 
appears that the borrower has voluntarily made his 
paper payable at a place different from that at which 
it is discounted, in order to induce a Bank to nego
tiate it for him, this, it seems, will not be of itself 
sufficient evidence of a usurious contract . 

• \H to corporations, or companies, or associations 
of persons authorized by law to lend or borrow 
money, the law may be ,aid to stand as follows: 
The Act under consideration docs not authorize them 
to stipulate for or retain an unlimited rate of interest, 
or evcn the di3count or additional charges allowed to 
be received by the Banks. They can therefore law
fully receive only such interest as they are authorized 
to recci ye by some special legislative authority. 'Ihis 
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may be ruore or less than the ordinary rate of ,i" per 
cent.; but whatever it is, the fa~t of their havin~ heen 
specially authorized by law to lend or borrow money 
deprives them of the liberty allowed by the _\d to 
ordinary persons. It is presumed that any corpora
tion or company, or association of persons, which 
was not, before the 15th day of August, 1 <)S, 
authorized by law to lend or borrow m')llCY. may be 
considered a person within the third ,ccti"ll of the 
Act, and be allowed to receive an nnlimited rate "f 
interest. As to wbat corporations are to be c"n,i. 
dered corporations anthorized to lend or borrow 
money within the meaning of the Act, we may refer 
to the language of Richards, ('. J., in the case of 
The Corporation of .J..\"'-';r!11 (//rilll'l,ddIT,'j v.lUoore (( III. 
c. "-care of opinion that the legislatnre, in the dif
ferent enactments on the ,ul'.icct, did not intend to 
restrict corporations not incorporated for the business 
of lending money, but only allowed by law to len,l 
money which they might have to invest, from charf!
in~ more than six or seven per ecnt. for money. In 
fact, as to these latter corporations, we are of opinion 
that the legislature did not intend to impose any 
greater restrictions on them than on any other pcr
sons. The reasons which would make it necessary 
to limit the amonnt of interc,( to be charf!eu by 
corporations which were cn"a~eu in tbe bu,inc>3 of 
lending money, do not, in our judgment, apply to 
municipal corporations." 

By the statute :27 .I.: ~S Yie., cap. 4, and by ~~ 
Yie., cap. 4, amending the furmer Act. dutics payablo 
by means of stamps, baye been imposed on certain 
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• 
instruments. On every promissory note, draft, or 
bill of exch:lllp;c "made, drawn, or :I('l'l'ptd in this 
Province," is imposed a duty according to the 1',,1-
lowing scale: 

On every bill of exchange, draft, or promissory 
note, not exceeding in amount $~5, a duty of one 
cent. If the amount is over $:25 "lid under $50 a 
duty of two cents. If over $50 and not more than 
$100, a duty of three cents. If over $100 and less 
than $:200 a duty of six cents; and so on, the duty 
increasing after this point at the rate of thrce ccnts 
for each additional $100 or fractional part of $100. 

If the draft or bill of exchange be for $100 or 
over, and be executed ill duplicate, a duty is imposed 
on each part or duplicate, of two centB for each 
additional $100 or fraction of $100. If executed in 
more than two parts, then a duty is payable of oue 
cent on each part instead of two cents. 

The later of the two Acts above mentioned, in im
posing for the first time a duty on bills, draftB and 
notes under $100 in amount, does not say anything 
about a special rate to be paid on bills and draftB 
when executed in BetB. The effect of this omissiotr 
will, we presume, be that, instead of the reduced rate 
payable on the various members of the Bet when the 
instrument iB of an amount e'lual to or over $100, 
the same duty will 00 payable in case of instruments 
nnder $100, on each one of the set, as on an inde
pendent instrument. 

Any intereBt made pap!;le at the maturity of the 
instrument iB to be rcc];oned as part of the amount 
thereof for the purpose of estimating the duty. 
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" Every bill, draft, order or instrument for the 

1"'.1"'<:111 of al'Y 'Dill of Illonry by a bill ,.r prolllis
sur)" n,ft/·, whctil('1' ::-ucil paymcllt be required u. be 

ruauc hI the Learer ur tf) urd!..'r,-cH::r.'1 document 

usually Ic'rll,,~J a letter of credit, or wbertLy any per

Bon is "',titled to have credit with or receive from or 
draw npon any 11(,1.'i1J1l f,)r any sum of llwney,-anu 

every receipt for Dloney, f;il'cn by any bank or per

,on, which shall entiLle the person [<"yill:; ,uell 

money, or I lIe hearer of such receipt, tv r','C'ei \'c the 

like SUIll from a1JY third p<:r.-olJ," is to be d"'llICU to 

he a bill of exchange or draft <: br·co" L.lc with duty 

under Ihe Act. 
The f,,Jl,)\vi'l~ jU:,tIUllll'III:;: are :specially e:":elJJrdcJ 

from payment of duty :-Every Lill, draft or "roJcl, 
drawn by allY officer of Her ;lbjc,'~.'s ",mJl"i",,,ri"t, 

"I' Ly any other ufficer in lIer :'Ii:<jc'-ty', Imperial or 

Pruvincial I'(.:ni("'c , in Lis official l':tU:ll'ity, or any 
acceptance or ctld(lr:-"cllll'lIt by auy such utECl'f, llli a 
bill of cxcliatlt:C' drawn out of Call:.1da, or ;tny draft 
"I' or on any balik, payaLle to the order of allY such 

officer in Iii .... ufTil:i:tl c:qJ'lcily. or any note p3):..d)le on 
demalld te L",""r. i',uC'd J,y allY chartered Lank of 

Canada, or by any hank i~l:'illill~ .... Ul'h note unuer the 
.Ad, eap_ ,-,;' CIIl!. ~tilt. (',JII., any ('111_"111" llIILI" any 

chartered balik, or li~·t..:Il~l'll Lanker, ur on allY ~";I\ illg-; 

bank, if til<! ,'"lIe .h"Il Le payable ull demall'l, any 

11(l:--t-(dlil'l~ luoney oruer, and <.tny municipal deben
ture, or coupon uf :0-11('11 debenture.'J 

The duty i:-i tl) I,l' p:lill OJ' affixill~ ttl the instru
ment an aJhe.",jvl' stamp. or :--tallll:O, ot' tho kinu IIl"C

scribed by the .\ct, to the ,aJuc of the ,luty. 
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The stamp, or stamps, ought to he affixed, in the 
case of any promissory note, draft, or bill of exchango 
made 01' drawn in Canada by tho maker or drawer, 
and in the case of a draft or bill of exchange ilrawn 
out of Canada, by the acceptor thereof, or the first 
person who endorses it in Canada; and such maker 
or drawer, acceptor or first endorser, failing to affix 
such stamp or stamps at the time of making, draw
ing, accepting or indorsing such instrument, or 
affixing stamps of insufficient amount, is liable to a 
penalty of ono hundred dollars. 

The stamp is to be cancelled by writing or stamp
ing thereon the date at which it is affixed, and the 
stamp is held prima facie to have been affixed at the 
datc stamped or written thereon. If no date is 
affixed the stamp will be of no avail. 

Any person who pays or becomes the holder of 
ilny instrument which ought to have been stamped, 
and which has not been stamped, or which has not 
been sufficiently stamped, may give the instrument 
validity by affixing, at thc time of his paying or be
coming a party thereto, stamps to double the amount 
of the duty, or of the deficiency. 

Under the. Act of 1864 not only was a penalty 
imposed on persons drawing or making bills, drafts 
or notes in Canada, or accepting in Canada bills or 
drafts drawn out of Canada, of a certain amount, 
without affixing the proper stamps, but by section 
9 a penalty was imposed on any person who in 
Canada should make, draw, accept, indorse, sign, 
become a party to or pay any promissory note, 
draft, or bill of exchange chargeaUe with duly under 
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the Act, before the duty or double duty had been 
paid, and the instrument could only be rewler",l 
valid by the payment of double duty by a subs'que,,/ 
paTly, or by a person who l,nid tlte illslrumc"t. By 
the Aet of l~,);), amending the former Act, it is 
provided that no party or holder shall incur any 
penalty by reason of the duty not having been paid 
at the proper time and by the proper partics, pro
vided that at the time the instrumer.t came into his 
hands, it had affixed to it stamps to thc amount of 
the duty apparently payable on it, that he had no 
knowledge that they were not affixed at the proper 
time and by the proper parties, and that he pays 
snch duty as soon as he acquires such knowledge. 
As to the validity of the instrument, it is provided 
by the same Act that any holder may pay the douhle 
duty and give the instrument validity without becom
ing a party to the instrument. The amendments 
thus introduced, it will DC seen, pro,ide for the case 
that may frequently occur of a person taking an 
instrument appaJ;Cntly regular under the stamp laws, 
but which, nevertheless, might not have been stamped 
at the proper time. The hardship of making inno
cellt holdcrs or purehasersl'csfJOIl,iLlc fur such irregu
larities is removed by the ameDdment. Again, in 
order to enable a pc""n who received an instrument 
not properly stamped with;,ut knowledge of the 
irregularity, to make th,· instrument valid he would 
have been ol,lii!,·d to adopt ,ollie HIe}, device as 
indorsing the in>trument to some one else, and get
ting that person to ind, ·1',,0 it back to him in order 
that he might becume a party under the wording of 
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the ninth section. But by the Iatn Act this pro

ceeding is renderl',1 unnec('''''''Y, 
l;nder the Act of 18G~ the law secms to have 

stood as follows, as to the manner of can('ciling 
stamps: they might he cancelled by wl'iting some 
material part of the instrument, or part of the Eic;na
ture of the person whose duty it W,I,' to affix the 
stamp or the initials of that person on them. In 
the !lth seetion of the Aet, it was strangel.Y provided 
that in suing for the penalty mentioned in the sec
tion, the fact that no part of thc signature of the 
party chargcd with neglecting to affix the proper 
stamp was written thereupon should he primafacic 
evidence that such party did not affix such stu III p, as 
required by the Act. The effect of this provision 
would 8eem to have heen that although the stamp 
might have somc n.aterial part of the instrument 
written over it, or have the initials of the proper 
party written upon it, yet if part of that party'R sig
nature were not written upon it, the presumption 
would be that the stamp Was not a!~xed as required 
by thc Act, and witnesses would have to bc called to 
prove the actual circumstance of the affixing of the 
stamp. llut since the first day of October, IS":,, all 
that is neces~ary is that the proper pnrty shall write 
or stamp the date of affixing npon the stamp, and 
thc stamp will he beld prima f(lf·ie to have hecn 
properly affixed at th~ date stalllped or written 
thereon. 

A bill or note, 01' othel' instrulllent HrluiJ'ed to be 
stamped, not duly stamped, is" invalid alld of no 
effect in law or in equity, and the aCl'cptanec or pay 
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ment or protest thereof shall be of no c lIed" \)n the 
authority of the case of n".II, " v. ];tf.'/III S, 1 U. c. 
L. J. N. :-:., p. l~', it would seem that the only mode 
of raising the defence of tbe want of a legal stamp is 
by a plea denying tbe fact. Whether, supposing this 
defence not to have been raiseu by the pleadings, but 
some plea renuering necessary the proof of the signa. 
tur~ to have been put in, the admission of the un
stamped or (k!icicntly ,-;t:II11!d':] note a<;;: ("ri.]~·r,ce cl)u:ll 

be objected to at the trial, has not yet been dcciJcu. 
Under the Imperial Act, rclatine; t" stamps on bills 
anu notes, this oj,jectiun can be taken, under the 
peculiar woruing of the .\.ct which says" that ullk-s 
tbe paper on wbich the bill or note be written be 
stamped with a proper duty or a higher duty, it shall 
not be pleaded or [licc" i/O cvidence in any court, or 
aumitted to be good, useful, or avaibble in law or 
in CfI',ity." But e,'en under this Ad, if an un· 
stamped bill is rca,1 io evidence before nn "I'j"cti"n 
l;a8 been taken tu it, the ohjection cannot be after

.\\":'1') taken either at the trial or ]'y motion fur a new 

trial. 
If then the EIl~bh courts, in default of the 

objection being taken at the proper time nnder the 
Imperial Act, feel justified in concluding that the 
instrument, th"tJ..::h nl)t bearing a stamp, is available 
an,l valid, it may reasonably be inferred that our 
courts, by which it has IJl"ClI decided that the ,,J'je,·. 

tiun ullght to be taken by plea. will. "" t I~,· faille 
principle, after tlie proper upportullity I ,I" ,,,,·It ubjec' 
tion has pa:- .... cu withuut Ll'in~ taken a,.1\":ULta~e cd', 
I'l"l·"",Ul11t..: th~t the in . .,truwcllt ha.i LCl..'n regularly 
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stampea, even though the absence of the stamp is 
presented to its notice on a subsequcnt occasion, for 
example, by objection to its admissibility as evidence 
at the trial. 

Where payment of a negotiable instrument is 
demanded, the person of whom payment is required 
ought, in order to protect himself against the claims 
of any person into whose hands it may have fallen, 
to require the instrument to be given up. Formerly, 
when the instrument had been lost, the person enti
tled hi demand pnyment could not enforce payment 
at law, prvvided the fact of the loss had been specially 
pleaded, but Can. Stat. U. C., e. 42, s. 33, provides 
that when an action at law is brought upon any nego
tiable instrumcnt which has been lost, the court or a 
judge of the court in which such action is brought 
may, upon proper indemnity being given to thc 
defendant against the claims of any other person 
upon him ill respect of such instrument, prevent the 
defendant from setting up the loss as a defence to 
the action. 

The Statute of Limitations runs on a hill or note 
payable a certain time after date, from the last day 
of grace. Thus, if the last day of grace be the 3rd' 
January, 1864, the claim of the holder will be barred 
at the expiration of the second day of January, 1870. 
An action caD not be brought on the 3rd January, 
1870, the last day of grace being reckoned against 
Ilk '~rr, because at Fome time during that day he 
could have commenced an ::ction, he will not be 
alluwc:.] any portion of the sixth auniversary, on 
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account of his not having a right to sue in the earlier 
portion of the day on which the note fcll due. 

If a bill or note be made payable on demand, the 
six years will be reckoncd from the date of thc 
instrument, because the holder had a right to sue 
upon it as soon as it was made, as we haye already 
seen. But if a bill be made payable at si;ht, the 
statute runs from the time of presentment; and if a 
bill or note be payable a certain time after demand 
or after si.~ht, then it does not eommence to run till 
demand nf payment has heen made, and the time 
mentioned, together with the days of grace, has 
elapsed, after such demand. 

But if, at the time the ri~ht to sue on the bill or 
note accrues, the person liable is out of ,. ppcr Canada, 
the holder will have six years from the time of his 
return to bring an action against him. It must be 
remembered, however, that if the pcr,on to be sued 
is in Upper Cana,1a at the time. the ri:!ht of action 
acerues, his subsequent absence will not extend the 
time for commencing an action. Tho operation of 
the statute can be olJViated by issuing a writ and 
keeping it renewed. Formerly, the absence of the 
creditor fWUl \. ['per Canada was an excuse for ex
tending the tiUle f"r bringing his nction, but by 
statute:!j \"ic. c. ~II. the law has been ehall"'·'] in 
this n·,pcd, aud sueh abscnce will nut prevl"llt tho 
statute from runnin;.!:. 
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~. (:/1<11'''"//1 awl SIII'<i!lsh'i)· 

_\ ~1l;Hanty is a l~Lllltr:ld hy a }'f'r:oil1n· il) ~nswer for 
tbe payment of some ,l,·btor th" performance of some 
duty by '''llIe other person who is himself in the first 
instance still liable. The ren""l who contracts to 
auswer for another in this way is called the surety, 
and the person for whose default he becomes liable 
is called the principal. 

The effect of slIch a contract is not in itself to 
render the surety immediately liable tu payor j"'r
form any tIling. The time fur paylUl'!Jt or perfortll
ance by thc principal must arrive, and his default 
must be ascertained aeconling to the terms of the 
contract on which he is liable; and then, when 
default is made, the surety becomes liable to make it 
good. 

In every case of guaranty where any act has to be 
done by the creditor or person having the claim 
against the principal, in order to fix the liability and 
ascertain the default of the principal, that act must 
be performed before the surety becomes liable. As 
for instance, if the contract be to deliver on demand 
a quantity of goods, the demand i:; as necessary to 
Lind the surety as it is to ascertain the default of the 
principal. There is a sort of quasi suretyship, how
ever, which must be carefully distinguished from the 
CfJ,Ji,raet alrcady defined. If 13. gocs into A.'s ohop 
with C., nnd, in order to procure him a credit which 
he would not otherwi~e obtain, agrees to poy for 
goods to be supplied to C., in case C. makes default 
it! payllieut, this will be a genuine contract of surety-
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ship, for C. i, still liable to pay for the goods. nut 
if B. ,,"cro to direct the elt('ph'i:]",T to send the ~OO,]3 
to C., but to cklr.~c them to him (l:l.), there would 
he no coo tract of surdy-hip, and B. would be the 
principal and only debtor. The distinctiou between 
the'c two contracts is important, in connection with 
the interpretation of the Statute of Frauds. The 
fourth section of that statute enacts, that " no action 
shall be brought whereby to charge any defendant 
upon any ,p':eial promisc to ,1'11-\\',' for the debt, 
d~fault or miscarriage of another person, unless the 
agrecment upon which such action ,hall bc orou,,-ht, 
or some memorandum thereof, shall 1", in writing, 
and >ii'ned by the party tJ be charged therewith, 
or some other person thereunto by him !awfully 
uutlIHrizcd." . 

This section has been held to apply only to a pro
mise to answer for a debt, default or miscarriage of 
another, for which that other still continues liable. 
The former of thc two contracts above mentioned 
falls within the statute, and will require to be evi
denced in the manner refluired by it; but the latter 
d!ll':-l Dot, anll the CIJill ract I_'an he pl'ovl'd witill,ut allY 

written evideuce. In order tu pr"ve coutracts falling 
within this section, there must b,· ,ulIle memorandum 
of the ",,-rccllwnt sufficient to .,h, ,w the naturc of the 
promise entered into. It was lun:~ ago decided that 
thl"! memorandum IIIU:--t not uuly :-.how the dl:tr:ll'tl'r 

of th,' prnmi...;c, I'llt 11IU ... t a1..;<) sh.,w tho consideration 
for th:lt prl}U1i~('. Thu~, til" Wllr,l'!, "I :1C'"n~c tn 

~e rc.-pulI .• ible for C. 's liability to you," aJth"u~h 
signed by 13., wuuld not be a 8ullicicnt rnernoraudulU. 

• 
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This decision was based on the meaning of the word 
"agreement," a memorandum of which, it was consi. 
dered, should contain not only the promise of the 
surety, but also the consideration proceeding from 
the other side, and supporting the promise. A great 
deal of learning, on the application of this principle, 
is to be found in the English reports, which has been 
rendered inapplicable to the law of Upper Canada by 
a rcccnt Provincial statute (26 Vic. cap. 45), which 
declares that no pr"mise to answer for another shall 
be decmed invalid to support an action on it, by r~a· 
son only that the consideration for such promise does 
not appear in writing or by necessary inference from 
a written document. This cnactment, howcver, 
lcavcs the Statute of Frauds in full force as to all the 
other r~quisile" of a guaranty. 

The signature required by the Statute of Frauds' 
is that of the party to be charged, or his agent; so 
that it is no objection to the memorandum given in 
evidence, that it is not signed by the party seeking 
to enforce the contract. Moreover, the signature of 
the agent will be sufficient to bind the principal; 
and it is not necessary, in giving proof of the agent's 
authority, to produce written instructions, or a formal 
appointment in writing. 

It must be remcmbered, however, that although 
the memorandum now required in our Courts need 
not express any consideration for the promise sued 
upon, nevertheless a censideration for the promise 
must be proved, as in actions upon other promises. 
The consideration supporting promises of this sort is 
generally of a peculiar character. Thus, in the 

• 



4.L ,\H'\~TY AN}) SUltEl\ -1:11' 

example abov~ ~i"en, wbere B. bee-ollie' .surety tor 
('. for the price of goods, although B. J,)"; not 
rccei"e the !:;oods, and may receive nothing from C, 
for undertakillg such a responsibility, there is yet a 
consideration to support the pr,)lui;c. A, parts with 
the goods, and suffers a Joss or incon\'i..IJ~1..1J~t:, v.l.ii..L 
is sufficient to EUpport the promise. But if, after (' 
had bought the goods on his own ere,jit, 13, had then 
gone to ~\. anJ promiseu to beeoma responsible for 
U:s Jerault, without A.'s suffering any further ineon~ 
venicncc-such as agreeing tu ;..'ir(' further time for 
payment, or reuucing the amount of his claim, or the 
like-then B. woulu not haye Leen liable, even 
thuu"h he had signed a memorandum as required by 
the statute, 

If by the terms of a contract a P"r>'Jn makes him
self liable for the debt of another by substituting 
himself for and procuring the release of that other 
person, then the contract is not within the ,tatulL', 
unu need not be evidenced by writing, 

When the contract of suretyship has been elltercu 
into with the knowlcuge anu consent of the principal, 
anu the surety has been obliged t" make ~oud the 
"Lli""tiull of the principal, the surety is not supposeu 
to haye made u gift of the money to the principal, 
but has a ri~ht to recover from him what he has 
paid for him, with interest. This is his ri~ht to 
what is called 1'IImb"r,'cl"cnl. As soon "" tbe oLlif:"
ti,," "ccrue" or the debt becomes due, the ,urety 
lIla), make good tbc default, and immeJiately sue for 
reimbursement, IIe is Dot obliged to wait till 3n 
!lction is brougbt, But on tbe other hanu, be has 

1(, 
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no ril!ht to nccelerate his remedy against the princi
pal debtor by payin~ the debt before it io due; anrl 
if he docs so, he will bave no ri~ht to reimbursement. 
;'\" or can he claim anything from the principal utltil 
he has actually paid the money; and if by a compro
mise he settles a claim in full by payment of part, he 
can only recover what he has actually paid. 

If the creditor holds any collateral securities from 
the debtor, such as mortgages or the promissory notes 
of third pnrties, the surety, on payment of the debt, 
will be cntitlrd to a transfer of snch ~ccnrities fur his 
own benefit. ~r"rcov"r, by statute 26 Yic. cap. Jii, 
enry surety who pays a debt is now entitled to have 
as'igned to him every jndgment, ~pecialty, or other 
security which shall be held by the creditor in re
spect of such debt, whether snch judgment, specialty 
or other security shall or shall not be deemed at law 
to be satisfietl by the payment of the debt; and such 
person shall be entitled to stand in the place of the 
creditor, and to use all the remedies, and, if need be, 
and upon a proper indemnity, the name of the credi
tor in any action to obtain from the principal debtor 
i,,'\cmnification for his I",,; and the payment made 
hy the ,urety shall nut be pleadable ill bar of any 
action or other proceeding by him. 

As soon as the debt or obligation beeomes due, the 
creditor may proceed to recover the amount by sning 
either the principal, or the sureties, or all simultane
.ously. He is not obliged to sue the principal first. 
Where sureties are jointly and severally liable, and not 
merely jointly liable, the creditorm3Y proceed tcreeov
cr the whole ""'''Hut from nny (lnc surety. The "urdy 
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who has been obliged to pay may, as we ha\'e seen, 
brill:': an action against the principal forrcilllbursement. 
\\'h"11 there are several co.sureties, eaeJ. surety, as 
between himself and his eO-5ur"ti"" is presumed, in 
the absence of any special stipulation, to be liable 
for an eflual proportion of the debt; and any surdy 
who has paid moro than his proportion either of the 
whole debt or of the part which remains due from 
his principal, may bring an action against each of 
his co·mreties for a ratable proportion of the exec". 
This is the ,uret.y', right to contri/,,,ti"I/. Thus, if 
A., B. aDd C. arc co-sureties for" debt of three hUD
dred dollars, and A., on default being made by the 
l,rilJeip"l, pays the three hundred dollars, he eau 
immediately sue B. for ODe hundred dollars, and C. 
for onehundred dollars. If he has only been ol.Ji:.:.·,l 
to pay one hundred i1ollars, anil the balance of the 
debt remains nnpaid, he has so far ouly paid his pro
portion; but if the principal were to pay the rc.;iJuf, 
then, as the whole of the possible liability of the 
three has been ascertaineu, he may immediately sue 
n. and C. for thirty-three i10llars and thirty-three 
cents each. In the l',,",moD Law Courts A caD ,Ue 
only for the ratable proportion above mentioned; and 
e,en if B., for instance, became insolvent, he could 
not recover any more from C. on that account. But 
by proceeding in e'luity, and proving the fact of D.'o 
iu.-:uin:IIl'Y, he could rCcorcl' the :-:.aIJIC amount from 
C. that he ""uld have i10ne if Chad L''C1l the ouly 
cn.,urdy liable with him. And the remedies given 
by statute :2,; \,i,·. cup .. [\ above mentioneu, to) a 

surety a,;"iu>L his princi!,"l, upou paywent of the 
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debt, arc extended to co-sureties; thus enabling II 

surety who has paiLl tho debt to olJtain from his eo
sureties indelllnification for his 1o,"; provided that 
no co-surety shall be entitled to recover from any 
other co-surety by tbe meuns aforesaid more than the 
just proportion to whieb. as between those parties 
t11""I~ch-e8, such last mentioned person shall be 

justly liable. 
Tbe surety, as we have seen, has no right to acce

lerate his remedy against tbe prineipal by paying off 
the principal's debt before it fulls due, and from this 
restriction arises one of the greatest risks of the 
,urcty_ While the debt is accruing due, the surety 
way be aware that the principal is gradually becom
ing enmarrnssed, IIml will bo insolvent at the time 
payment is called for; yet he is not allowed to 
pay at once the amount which will one day be 
demanded, and which he may then be obliged to 
pay without any hope of reimbursement. '1'he law 
will not allow the creditor, without the consent of the 
surety, to increase this risk by postponing the day of 
the maturity of the debt, or by making II bindin~ 

contract not to sue_ If the creditor enters into any 
such contract without the consent of the surety, the 
latter is at once discharged from all liability. How
ever, as this result follows, not because such a con
trnct gives an unfair indulgence to the debtor, bnt 
because it would postpone the right of the surety to 
poy, it has been decided that the creditor may, with
out the consent of the Burety, bind himself not to 
claim the amount.of his debt from the principal, if at 
the same time he expressly reserves his right t" pro-
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ceed a~ainst tue surety. The reason of tl,i' ,j"C"i-i"n. 
it is pre..;ulllt"], is that the re~('r\atioll "f the c-reditorts 
right tq ;;"Uf! the surety is a l'e:·H.!nati'Jn j,t' the :-urd\'~ 

ri.:!ht t,} pay and sue for rcilHLuroemcut. If. with,;"t 
such 'reservation or c .. )n~cnt. the creditor rcll'as~:, the 
principal dehtor, tlie surcty will 1,0 ,]i'char:!,·.]; hut 
a rei,,"," of the surety will nut di,eharge the pri n
cipa!. 

If any contract be voidable by the principal on the 
.ler"u,,,l of fraud practised upon him I,y the party 
t'untractiu;,: with him, the same defence that the 
principal could have set up is also "I'ell to the surety. 

If the uedit'Jr and principal join in ']eeeivin;,: the 
surety as to the nature of the liability he is unJer
Llki1l,:;. or as to any circull1:-tallc'~:-i which might 
influence him in deciding whether to entcr into the 
contract ur nol. the SUrcl} can set up this lllisrepre
sentation as a defence to any action brought a~"ill'I 
him on his contract. "If, with the b" •. :"L,' or 
"""nt of thc creditor, any material part uf thc trans
fiction hetween the creditor and his debtor is misre
presented to the ~urety. the tII;:.;n·prc:-clltatioD IJcing 
8uch that I,ut for the 8amc having taken place. either 
the surely.-hip would not havc hLen entered into at 
all, or, being entercd into, the extent of tbe ,urdy'S 

liability might be therei,y increased, the ,eeurity so 
:eivc·n is voidaLle at law on the ground of fraud." 

In 1'lltl'rill:.! into a CUILlI:tct of Auretyship~ l,vr';;','1J.-:' 

,bUill,] be ea;~ful, when th .. } intend to beeuUle reo
ponsiblc in onc i~\.datl'd tr,lIJ~aetiIHI lHl'rcly. lIut tv 
enter by Dli~t.d,;l' into WlLlt is called a l'IJiltiIlUill;"; vr 
~P",' i ,!!uar.lIlty. The l:t1l~ill,:...:r' of tho: f;,Jl(,wilJ~ 
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guaranties has been considered to import a continuing 
liability: "I consider myself bound for any debt 
.\. B. 111ay contract with Y'>U in his business, not to 
exceed one hundred pounds." "I undertake to be 
answerable tll the cxt0nt of one hundrcd pounds for 
any tallow supplied by you to A. B." It is quite 
possible that many persons should carelessly sign 
contracts similar to these, without having the 
remotest intention to become liable for more than 
one debt of the amount specified; yet it has been 
clearly held that the surety in such cases might law· 
flllly be called upon to satisfy any debts not exceed· 
in." thc amount thus specified, which the party on 
whoso behalf the guaranty is given may from time to 
timc contract '1'he following guaranties have, on 
thc other hand, been held to limit the liability of the 
surety to one solitary ttansaction: "I hereby under· 
takc to be answerable to K. fur the amount of five 
sacks of flour, to be delivered to W. P., payable in 
one month." "I hereby agree to be answerable for 
the payment of fifty pounds for L. L., in case he 
does not pay for the gin he receives from you." 
But in all cases it will be better to take the adVIce 
of a learned English judge, and, whenever it is 
is intended to limit the liability to one transaction, to 
take care to inscrt in the contract an express stipu
lation to that effcct. 

Attempts were at one time made to evade the pro· 
visions of the statute requiring guaranties to be in 
writing, by bringing actions against persons who had 
made ver)"l promises on the nature of guaranties 
without entering into allY written contract of gua-



CQSTlU(;TS WnD COM.HOX CAlUUEUS. 175 

ranty. to recover damages for 108s or injury caused I,y 
nn "lIccced wilful misrepresentation. In order to) 
remedy this mischief, the ,t.ltute commonly eall,·,1 

Lord 'f'~ntcrden's c\ct was [,,,,se,1 in England; and 

similar provisions arc to he found in cap. -H. ('un. 
~lat. U. C. sec. 10, which enaels: " Xo action shall 

be brought, whereby to charge a~y pcrson, upon or 
by reasOn of any representation or a"urance ma,le 

or given concerning or relating to the character, con
duct, credit, ability, tradc or dealings of any otll,~r 
p"",,m. to the inteut or [,urp",e that meh "thcr per-
80n may obtain money. C;nods or credit thereupon. 

unk" such represcntation or a8surancc I)c made in 
writing, signed by the party .to be charged there
witb." 

--+--

3. CUlltnul.; wit/I. Common CUI·Til ri'. 

Thcre is a certain class of persons who do not 

usually enter into a special agrecment for the "')111'(,),' 

ance of goods, Lut hold themsel"es out as ready to 
tralJ .... port men:ltandi~c ur passengers between certain 
1',)ilJt" on certain terms, which they make known t" 
tllt' puulic by ailn·rtiscwcnt ur "dld·wi:-'l'. TIIl· .. e arc 

calle, I cowmun carrie",; and 10 consequence of the 

nature of the uO'or they make to the public, their 
,Jut} is to carry the goods of all persons ulkring to pay 

their hire, UUlt.!~8, indeed, their convC'yances ur \,~~~~l:; 

be full. or the guud" arc ofa kind that he is unaecus

tUllwd. Ifr has never lllHkrtaJ.:l·ll, or is unable to carry. 
'1'0 the cIa:-::; of cnnlln01J carricr~ IJl·II'llg the Iln1pric
t.)rs of ~t:I~I':-. canal hn:dlJlCIl. barge owners, fl'r1'}ltlen, 

• IIWIIVr:-> llr' lU:Jstcrs (If :,lJip" engageu t;'l'lIcrally ill the 
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transportation of ,;,)ods for hire, and other persolls or 
companies owniJ'~ :.illlilar instruments of public con
veyance. Hailway (\""pani"s arc commvil carriers 
with rc~ard to 'the g""ds they profess to convey, 
uab, the Act con;titutillg them limit their liability. 
The responsibility incurred by the common carrier 
i, a very heavy une, and renders him, in the absence 
of expre<s stipulations, responsible for all lusses occa
Hi""",1 by any cause "Hepl thc act of God, such as 
a tempe,t, or that of thc Queen's enemies, that is to 
Hay, of' a pcople or nation at war with Great Britain. 
Thus, he is liable fur a lv", occasioned by an acciden
tal fire, or by a rubbery, 1'here is this distinction, 
h"wer"r, to be obsen'ed between common carriers by 
,"OU and common carriers by land, that in case of 108s 
by piracy the former arc not responsible, whereas in 
case of robbery on land the carrier is bound to make 
~"od the loss. 'fhe reason of this is, the greater 
possibility of collusiun in the case of the latter than 
in that of the formcr, The common carrier by water 
has, moreover, always been cxempt from responsi. 
bility for losses occasioned by the perils and dangers 
of the sea and of navigation. The rcsponsibility of 
the owncrs of sea-going British ships has been light
ened, as will be hereafter explained in speaking of 
contracts of affreightment, by an Imperial statute 
(17 & 18 Vic, cap. 101), which applies to Canada. 

Common carriers bave been in the habit, on 
account of the strictnesj! of the common law in this 
re-poet, of Rtipulating for an extraordinary premium 
in case of the risk becoming unusual on account of 
the peculiar character or great value of the goods' 
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~'mi,.,] This is generally done by advertising in 
the newspapers or sticking up uotices ncar the offices 
of the carriers eontainiuf! a statement of the premium 
required ou certain classes of goods. I f ~<Ju,h men
tioncd in such ad\·crtisr.mcut.'!o or Il(Jti\..'('~ arl'shipI'l,J 
as ordinary goud.'. and th" carrier can pruve by rea
sonably strong evidence tbat the sbipper saw or was 
aware of tlii.; notice, and if tllC misconduct of tli,' 
sbir'pcr. in 80 eJneealing th, true valne uf the "o"rl;, 
Ie,] tu tbeir loss, by inducin:~ the carrier to be less 
careful of them, the latter will not be liable. But 
if such misconduct on tbe part of the ,liil'lrcr wa· 
not conduci ve to the Ius,. the carrier will be liable at 
any ratc for the apparent value of tbe gouds at the 
tiUlc of bllipI,ill!!. But thl'.<.;c llutil'l':; only cxoncratp 
the carrier from liability for I"" or rllllla~e oeeurrill;: 
without fault on his part; fur if he be guilty of 
wilful misconduct or gross nc~li~cncr', he is char~e
able with tIl,' damage occasioned thereby, and hi, 
notice is not permitted to limit his fl·,!rrJll,iGility. 
'fhi, was formerly the law in En'ciand. as it still is in 
rprn Calla·la. but the Imperial :'tatute 11 Ger). IV. 
and 1 Wm. n-. cap. G.", has altered it as to England 
in the case of carriers b!J land. Protection is thereby 
afforded !-uC'h carriers 3,~ain."t lu..;s or uamagc occur
ring to certain goods or classes of goo,I', enulIl,'rClIc,j 
in the "tatute, execcrli'l~ £111 in value, ullle.'" the 
shipper at the time of deli,cry tv the carrier notifies 
him of their value and n:lture, and l'"II-elils to pay 
an increased rate for their c:lrri,,~c. 

A qucstion frcftuently ari~\.' .... , wl!t:t1~L'I' carricra w1JU 
)1:1\'1' fl'(·,·jv!,(l iI 'J:lred tll Lc I::]':!'II to a I" illt lll')"I,,1 

Hi 
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that to which thcir ordinary mcans of conveyance 
extend, arc liable as carriers for loss beyond that 
point, or arc to be ",msiucre.! as a~'\~IlL'; for tlie pur
pose of carrying to the end of their tract, and em
ploying fresh agents at its termination to completc 
thc journey. The Courts both in I~ngland and 
Upper Canada Becm inclined to consider them as 
carricrs throughout. 

'Vith rq.;anl to the remuneration to which the 
common carrier is entitled, it is clear he muSL calTY 
for a reasonable amount; and if hc insists on receiv
ing more hefore carrying the goods, or before parting 
with thcm, an action for rnoney had and rcceived 
will lie against him for the excess. 

The common carrier has the right to demand pay
mcnt of his charges before commencing the journey; 
but if he once commences it, he cannot demand pay
mcnt until the journey is completed. When tho 
journey is over, he can detain the goods carricd until 
his freight is paid, and can at the same time bring 
an action for its recovery. 

-t. Contracts of AJfre,:ghtment. 

Contracts of affrcightment are those contracts 
which have for their suhject matter the conveyance 
of goods in vesscls. They are divided into two 
dasses; contracts made by charter party, and con
tracts for conveyance of goods in a general ship. 
The charter party 8CCurC.' for a certain sum a right 
to occupy the whole or a specific part of a ship; 
whereas the contract for con'l'eyance in a general 



"hip ollly 'ccure.' safe conveyance fur a eertnill 'juan
tity of goods, at a certain rete of j'r('i~ht. Where a 

merchant charters a certain portion of a ship, he 

R(JllldinJf'S agrees to put on bl):lf(1 a cc~tain quantity 

of' merchandi,e, and to pay a certain rate of frci~IJt 
upon it. ..:\ vjl)iati'JtJ of t11i;:; a~}'(:cnJCllt, which of' 
course would dilllini.h the t"t,,1 amount of [rei,cl,t t" 

be received by the >hip-"wlI'''-, would ,ubject the 
llIcrchant tit an actiun for damages. 

A charter party gl~llcrally contains, among other p:H

ticubl:-) <:I'ft:lill ("U\",'II;LlIb a:-l to the ~t.·;lwllrtlli[]c.~:-, uf 

!Ill' yl·:-: .... cl, allti au l'lJumcration of the I'l·ril..; fur lu; .. ~c:-, 

occasioned by which the ship-owlJer is llot t,) becume 
!"('~pI)IJ:--i}'k. The''':/! are, ill l'l'I,"r Canaua, generally, 
i. ad;'l of the (JUl'CII \ ClleUlil'~, fire, the daugl'f:-i and 
aeeiuents of the seas, riv('r., and navigation, and all 
other unavoidable dangers and acciuento," or to tbe 
same effect. A, to the eoycnant for seaworthiness, 

this is always implied when tbere i, no mention of 
the matter ill the rharter party. The meaning of 
the word" seaworthiness" will be explailled h,'re

ufter, in the chapter ('II IIJ:'-UI':lIH:l'. If there is no 

!"'~lricti"l1 a~ tu perils in the charter party, tite Ehil'
owner i.-; rl."'I,ulI:--iblc to tile ~allle l'xtl'ut as the CUll.1~ 
ilion carrier; that is to >ay, he is !'e0I"!II,ilJlc fur all 

perils, cxcrpt those ,,"ea,iull",1 by the act "I' I; vd, by 

the l!""elJ'" elleLllic" and the dauger8 and perils of 

thl' ~l'a aud of IJ:1\"i;'--:tti l' ll. 

11"\YI'\( r. thi .... their I..'vllJlIWIl 1.lW liability j", lI~llally 

narruwc(l ll) their oWU cxpre:-":i l"tipuiatiulls itl the 
citart,,!, purtyor bill of la.jili.~. alld lias aI,,) ken 

1IIIallli,.J,~., far a.i till' 11\\'llll',- ul' Sea 1-!"iu;.! _,bil'''' .. II"'!. 
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concerned, by Imperial Statute 17 & 18 Vic., ""I'. 
10.!, part IX. of whicb, it is declared by the statute, 
8hall apply to the whole of IIcr ~iajl'.,ty's dominions. 
By ,,·C. 503, one uf the sections of part IX., it is 
provided that no owner of any sea-going ship or 
share therein shall be liable to make good, to any 
extent whatever, any loss or damage that may hap
pen without his actual fault or privity, of any 
'..",'111(1:-;, 1IIl'l'chal1ili:-:,', or other thin.~.; whatsoever, 

taken in or put "" board any such ,hip, by reason of 
any fire happeuing on board snch ship, or of any 
gold, fill'cr, lliamonds, watches, jewels, or precious 
'{UUl'S taken in or put on board any such ship, by 
reason of any rubbcry, embezzlement, or making 
away with or secreting thereof, unless the owner or 
,hipper thereof has, at the time of shipment, inserted 
in his bills of lading, or otherwise declared in writing 
to trIC master or owner, the true nature and value of 
such articles. By Bec. 50.!, another section of the 
same part, so far as it relates to good8, it is enacted, 
tbat no owner of any sea-going ship or share therein 
shall be answerable in damages wbere any damage or 
loss is caused to any goods, merebandise, or other 
things wbatsoever, on board such ship, to an extent 
beyond the value of his ship, and the freight due or 
to grow due in respect of it during the voyage which, 
at the time of the 1"'I'I,""i".~ of the I'V,"IIt, is in pro
s"';uliun or contracted for. The protection thus afford
C'] is confined to ships recognized as British by the 
_ \ ot. 

"'hen the master and owner of' a ship engage with 
separJte Illcrch""t; t'J convey their gootls tu ti,e place 
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(,f ~r destination, the contract is said to be f,Jr con. 
\'t'.\:tIlCC in a ,::..:.r'lIcr:d ship. "'hen the ~rH)ll...; (If' a 
merchant arc put on board a !!l'nl'r:d ::-.hip, tIn' ma.s.tel' 
draw, out a Lill "r ladin;;, in >Ollicthill." like the f"j. 
I~Jwill;; form ~ 

Shipped in ~nnrl orner :lna condition, 11)' .\. n., mer
chant, {Jil account of ('. D., merchant. al1,1 ,:onsigned to 
I:. F'., J.rol~l'l', in and upon the t!:IIIJlI brigantine Dart. 
,';lll'n_·nf l;. J r. iR master for thi...; llrc~l'nt \,nya:?c, :lnd 
now iyill'.! at \\'yatt':.; "iJ:Il'f, in the ('ity of Tnr,)ntr), ,iz.: 
j'I,(HIII fr'd of 1111ldltT, heirl·.! lIlar! .. l'd and Illlmil('l'l',l a~ 
111:1' Itlar:..:;in; to be deJin·j'(·.] in til!' 11k,.' ;!:11<1I1 !lnkr and 
f'<lJlIlitinll at the port of ():-:;\\'('~o (thl.' ad of I ;(I.}, the 
f,h](,I'lI'S cllPlllies, nrl', nnd all and ('\'1'1'\' d:llI.'.!prs anei 
::,·,·idL'llh of the ;-.ca-:, rin . .'l' ..... and lIa\ i::at~.,n, (If \\ hatso
ever nature and killd, l'.\I·(.'ptl'rl); 1\1_' or they p~lyil:'~ 
fn,j .!ht fiJI' said ~!)nrls at the rate of --, and :-.llillll' r'--> 
t llar;;l's. 

In witlll ...... ,...; whcrC'ofthc m~-.:t('T or pllr~C'rof '-'!'till Yl'- ~ll 
lwth aflirmctl tn thl','" bills of Lid i 11'..". all of thi::; tl':l'lr 
and elate; one of which Lcing: al:clIHlidi:-ilI'J, the fl' . ..,.t t'J 
:-l:iIHl Yuill. 

natcel Tnrl)!lt,), this :;.i111 Iby of ~IaY1 1,s(}.'). 

SevCI'"j parts of this document are madc Oil!, t·.I', 

anu .'-iolllctilllCS tlJrl'l: of which arc ~i\'cl1 to the shill

pcr. The .... hilli"·!' communly scnJs onc or two tt) his 
(·",,'i~ncc, that i" one on board tll" ship with the 
;,!'C)'ld:-l, one )\.1' the p,)':t, and onc he rdai!::-, fur Iii'S 
own security. The ma'tcr must 01,0 t:.kc carc to 

hal·e" part made ant for his own n·l'. 

The bill vf bding opl'ra((', os a receipt for the 
~,,,Jtl:-;, and a lllciUoranJulll of the terms fd' the cull

tr:ll't fur their con\'. Y:.1II·" LctWl'l'1l the llIcrt:ll.llIt nnd 
the :--hip-owncl'. unu, in the hands (If the CI)II:,i,'.!Ih.'U 

or hi~ assigns, :I'" an L'\ iJellce uf title til tlll' ;.;uoJ . ..:, 
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One great peeulia;'ity of the bill of I'lflin;:: i.<, that 

it is to a certain ('xtellt ne,;otiable, like a promi~sory 
note or bill of exch:ln~e. It i", by the CURtOIlI of 
1llI'l'dl:lnt.-:, recognized and ~;lIh_~liqlll'd by the cOlllmon 

law, a lJe.~"ti.,blo instrument; and the indorsement 
nnd deli,'ery of it to thi,"] p:trtie.<, who have give~ 
credit to such bill of ladin.c:, and have bought tbe 
~ooJs mentioned therein in i~II"r;lllcc of the state of 
accounts between the shipper and hi., imlllediate pur
e],a.,<'r, transfer the property to the indorsee as abso
lutely and effectually as if the goods themselves had 
been manually delivered. 1:,,1 althou~h the bill of 
1a,lill.C: is thus negotiable, its indorsement transfers 
no more than the property in the goods. It docs not 
transfer the contract l)d\\"'('11 the original parties to 
it, and therefore the assi~'Jee of such an instrument 
cannot maintain an action fuuneled upon that con
tract. 

~rhcrc arc certain if'fIIiS u.;;ecl in connection with 
this subject, such as "primago," "demurrage," 
"a"cra~,!:r'," "~encral avcraf!:e," and ":-.:dvi'g:e," 
which it may bc well to explain. Pri'll:tce is a small 
customary payment to the l:laster for his care and 
trouble. Demurrage is the alllount c1ai'"Cd by the 
ship-owncr for damages occasioned by the delay of 
the shipper. If the Rhipper a:-;rees to have his goods 
ready for loading on a certain day, hut does not do 
80, and the vessel i.< delaycu in comcqnence, the 
ship-owner can claim uemUl'I'oQ;l" The shipper will 
be reRponsiblc e't"en fh'Jll':!'h t.he d~~L,'y· is 1)1"':I~i'llll,a 

by the crowdeu et·,t·, "I' the ']" .. 1<-, or hy SOllie un
foreseen illJpedill,cnt, 1Iot :It all attributable to I,is 
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fault. But the delay must be fur the l,urf""" of 

l'JadiTl'..!' or unloadin~; and therefore if the ship. after 
bein::: bdl'II, i~ IIhli;.:f'u to wait in harbor on a~count 
of icc "r teIUI'C,-tll'''I' weather. the shipper. will of 

course. not be char~eaLlc. i '11':"1' the term·1 an.:r:l~~" 

are i[]cluded ~c\'l'r<J1 petty charges, such as tow~ge, 
bcaeonagc, &l". By u ~ClltJr<tl average" i., meant 

that contribution which the owner; of the ship and 

of the carc:,. nre re'luireu to make when any part of 
~ithr'r is \"olulitarily thrown II\"crlJ'nr,l or d".,tl'!l)t:tl, 

for the purp'J'l' of ':triaC! the rcst. It is to be 

obserrcd that the 1".-.· or sacrifice 11I,,·t Lc a voluntary 

one. ThuA, in u >I "rill at sea, where part of the 

ear.:'!o is tllr,)\\'n U\'"rlJ,):n,1 to lie:ht"1l the \"('';:'l'I, the 

owner of the part I, "t is compensated by a ~eneral 

:I\"cra~c, But if, fur in..-t·lncc', the car-tain ofa vessel, 

in carryillg on sail to avoid I':lrtun' by an enemy, 
were to iu.-;c a Illa..;t ul' ;} ~l':lr, as thl' 11).""; was not vol
uat;:l"Y, but accidental, t1l,:r(' would be no (,OInp'~lI . ..;a

tion ~f this sort gi\'l'I1, thoH.~ll it would be ;.:-i\·I~1I if 
tltl' llI:l,t or spar Wt'n~ cut aW:J~' and abalJd"IH·,J for 

the l)r(,":l'n'ati'llI of til" !-llip. 'I'll" ~ell'~ral a\"'r-I.~'~ i.-I 
a,"L'(.rt:lilll,,1 by COIl1PHtjll.~~ tltl' vaIllt: or tltt_, ~ltjp :IUtl 

the l'aq!CI, in(·lu.]il,.:....:· wlwt is I,). ... t, and then l'.dliu;.!' for 

contributiun froBI tlie owoerd aecol'diu~ til tli,' value 

Ilf their prn)JI'lty. III)t l'lr;!t·ttill.~ to ch.If:'::'.' the owner 

of the prlll".I!.\ 1,1-'; wid.l hi~ sh;)!'t', fur otherwise he 

would be tit,· Illlly one among the UWIll'r~ who suf

f,:!",,·1 Til) )11..,;-::. 

~:d\"a'.!e i . ..; a ehar,:!e m:ulc by I,Ll':--,ItJ" wilO have 

reseued·p1'''I'''1'ly from th~ peril8 of the sea, or the 
h3ndR of t'1It..'IIJi.· ... Witliliut b:l\'ill~ b"I'1I Lound by 



any contract or obligation to do so. Whoever thus 
rescues 11 ship or ~ood" is entitled to claim a certain 
proportion, depending IIpon the value of the thing 
saved, the degree of danger of loss, and the amount 
of labour and ~kill employed in saving it. It cannot 
be claimed by anyone who is bound by any con tract 
to assist in p!'eserving the thing saved. ~'hus, the 
officers or seamcn of a ship that is wrecked, caunot 
claim any reward for saving ship or cargo. The 
peculiarities of this claim are, firstly, that it j" made 
by pcrsons who volunteer their services; and, 
"<'l'ondly, that if their services arc ineffectual, they 
can claim nothing. 

Certain circumstances may arise, after parties have 
entered into a contract for the carrying of goods, 
that will release them from thcir engagements. 
Thus, if hostilities break out between the country to 
which the ship belongs, anu that to which she is 
bound, or if the exportation of the goods of which 
the cargo i, to consist be prohibited, the contract of 
affrcightment is uisBolveu. 

5. Bottomr!J and Resl'ondwtia. 

Bottomry is an agreement entered into by tho 
owncr of a ship or his agent, whereby, in consiucra
tion of a sum of money advanced for the use of the 
ship, the borrower undertakes to rcpay the same with 
interest on the ship terminating her voyage success
fully, and binds or hypothecates the ship for the 
performance of his contract. If the loan be not upou 
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the \"C'.'cl, but on the ~oo,h or merchandize' aden on 
board of her, it is ealled H"p,,"dentia. 

Durin~ tb· course of It)n~ yrIY:l:.!C:;;; it may beeomo 
neeessary to raise money for the l,urf"N; of the ship, 
and this may happen in ports where the .,I,;p.,,'.1"'" ,
is unknown. The custom of merchants h".' sanc
tioned the use of bottomry and rc·'f".,n,kllli:l honds, 
by which the vessel or car~o may 1".' hYI'''tiJecated 
by the lU"ter of the ship under certain circum. 
stances. The circumstances nl'cl'''"ry to make such 
bonds valid arc tue,-c: the money lllu't I,e abso
lutely refJuircd for the purp"'" of enabling the Yc·,·d 

to continue ber vosa'!c; thL'rc must be no means of 
raising the money in time, on the credit of the ship
owner. If these condition. arc present, the t",lto,,,ry 
bond ."il·"s to the lender a lien on the \,,..··,.1, and tho 
resp')I1.],."tia bond a lien on the cargo. ll' bottomry 
bonds ale given at different periods of a "0Y"~e, and 
the .alue of the ship is insufficient to elis,.)!"r",: thou 
all, the Ia.t in point of date is entitled to pri,rity of 
payment, because ~he last loan furnishes the '0' ans 
of preserl'ing the ship, and without it the former 
lenders would have entirely I,d their security. .\, 
the repayment of the loan uq,clI,]; upon the "fo 
arrival in port of thl' shi)', this ,Ic'l'ri),tillll of loan 
'1':1.< 31\\,,,)'", on account of the unusual risk attcndin~ 
it, exempt from the operation of the e ,ury laws, This 
peculiarity, h!)wcrcr, has, since the }a",t Provincial 
:\d r(""'~'l't't~II.~ intcrL':-t, ceased t .. be 1,"!\ \\·"rtby 
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6. In.Ql rlLlU','. 

Insurallcc is a contract by whi,·h aile party, in 

consideration of a premium, "~recs to indemnity 
a"other party ae;.lin,( a particular e\'cilt. .\ policy 
of insurance is the instrulllellt in which Ihi, contract 
is set forth. The party who undcrtakes to indemnify 
is called the insurer, and, bavin~ subscribed the 
policy, the underwriter. The party indemnified is 
called the insured or assured. 'Vhen the value of 
the property assured, as between the assul'Cd and the 
underwriter, is expre"d on the face of the policy, 
the p"licy is called a ,olrilfn[ policy. When it is not 
EO expressed, but is left to be estiroated in case of 
loss, the policy i, (':dbl nn "{,(,II policy. 

'fhc subject matter of insurance is vel'Y extf,tlsin\ 

Aince any description of interest m"y be illliUr'cd 
,,::aill'( any spccies of danger, Save only where the 
coo tract would be upposed to the common lawaI' to 
some statute (e. g. 9 Anne, cap. 6, 5ec. 57, which 
furLids insurance on marrages, births, cbristcllill).!·~, 

and service). 
,\t COllllllon law any individu"l, partrH·rollip or 

c.)rporation, might 11;\\"(; become in'-,tHt:I''-\. Tlll~ lmsi
no," of iosurance is mostly carried on by "(""pallic~. 
the large capital rcrjuircd for the proper carrying un 
of such a business placing it out of t.he r",l(·h of 
"ingle individuals. Any person Illay, in this Pru
ville." be insured, whdhel' he be a British subject or 
an alien. 

The tbree principal "I'cei<::; of insuraoee rtl • .', j,,,,I., 
maritime insuranec; second, insurance un lives; 
third, insurance "c;:rill"t loss by fire. 
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I. :\1aritime In.urance. 

)Iaritime insurance rake .... pLcf' when a Illt'l·L·h~i)t 
gi\'l':-' a premium to otller.-; to a.;;'5ure his ship or ~nnds 
from one p"rt to another. ~\t ("'lIlmrl!llaw, an intcrcl"t 
on the part "f the insured in the ,u\,j,,,·t matter of in
surancc, W:l' n4't absolute1y requirik. allu llIi;.:ht h:l\"~ 

bc"" di'pcnsecl with by a I",\ie)" containin;:; the 
word .... , inkrc.'iL" or "no illtl'I"C . ..;t ." thouO'h in the 
all~l'f1cc of such words it W:t~ ullf]'l'r:-,U)lIJ ~\-' cxist 
and ,,,,,-t have been proved. II"" 'Y,'r. by l!I 
1;("". II. cap. :~7, sec. I, it is cnacted, that "I~() in
buranec sball be made by any por;Ol1. b,,,lic.' c"rp"
rate or politic, on any ship belonging t" His )hjc.,ty 
or nny of his :--ul,j, .-t~. or :lny guud..:. 1l1cr,·han,li~\..> (If 

effects laden or t" be laden on board .ue!' ,hip>, 
iratcrc."lt or no intcre~t, or without further f'I','(lf of 
interest tban the policy. or hy way of gaming or 
w:)~l'ritJ::. (If with"ut l)I.'ll1'iit of rah"a!.!l' to tIll:' a:-"urcr. 

nn I that every such assurance .ban be y"i,\" 
Ti,e efT,'ct of tbi.- statute is to rC'luire II",t thv 

!\~:-,urcu rb:dl bavc SOUlC illtcr(',~t in the 1,1"·rl\,,·lly on 

which the itl'-Urallce i .... dTl:C'lcJ. TIJI'It, arc many 
Flrt:i of interest that ~,.r~ insuraLlc. Fur itl .... tanl"~. not 
UJlly maya merchant Y4, . ..;:-d it:-:df u\..\ iJ!~t1rl'(l. nr a 

1,art."WJIl 1"8 ~li;Il'c of it. but any interL· .... t in it ".\ way 
of l11uft;!:I~e or hspllthec.lli1tll (i.I~ the uLli.:.!:"L":;' iUll'\"c:-t 

ulld,.'r a u',t!IIIHry boud); also ~",,(h, or th.: t-Iw\..,ial 
I'I'Il] crt)" tht'l"l'in that the common carrief h:I"'; a lil'JI 
1111 ~\llIJ:-.. or the l(')1I1IJi ...... i.,1I l'xpeL'tcd til be ,1, ri\nl 
fl"(onl the :-all' or ~lIoId'" l,y IIIIC who i:-1 n{lt t1lu lIWlll'l', 

but only l"'tru-I,'.\ with ~hc core of the'lil f"r the pur· 
JII'~" ,_If :-al\..,. '1'lle :-.bip OWI)I'1" lUay ill:;ure tilL' t'rt'i,~ht 
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he expects for the carriage of:l cargo; or if he is tho 
owner of the goods to be carried, as well aB of the 
yc.<,,'1. he mny insure the extra profit which he would 
,Ieri,'c frolll carrying his own goods in his own >e'sel. 
But in on]cr to l'CC,)\','r on :I policy upon freight, tho 
",SlH"'] must show thnt but for the intervention of It 
peril insured """ill,t, some freight would have been 
'·'!I'Ilt"!. by ,h,)",; Ilg either that some goods were put 
on board "I' that there was some contract for doing BO. 

The underwriter cannot, by virtue of the interest 
he acquires in the goods insured, protect himself hy 
rcopSlll'"ncc. '1'1,;., re-a'surunee is rendered illegal by 
the ])))perial "d. ID Geo. If. cap. :37, sec. -1, in all 
rX('('l't the three following ca:-:l'~, viz., the in'''ul\'cllcy, 
the ballkruptcy, or the ,],."lh of the insurer. 

j,' the YIly:c,c;e insured ;s one pruhibited by law, or 
the goods are intended for carrying on an illegal com
Uleree, the policy will be unavailable. 

The fvrm of lUarine policy given by Mr. Sruith, in 
his Compendium of Mercantile Law, as that usually 
:Il],,!,t(,tl by Dritish insurers, has been adopted 3S tho 

model fot' those used by the various insurance eom
I'"nie3 in Upper Canada. This form runs as follows: 

In the name of God. Amen. 

A. n., as weH in his own name, as for and ir. the name 
ancl IIaJ:ICS of all and every other person or persons to 
whom the same doth, mayor shall appertain, in part or 
in all, cloth make assurance and cause himself and them 
nnel every of them to be ins~red, lost or not lost, at and 
f~om ---. Upon any kmd of goods .mcl merehan
t&1 • ..;e~. ,and also upon the body tackle, apparel, ordnance, 
jllllllllll)jl, :tl'tilkn', boat and other furniture of and in 
the ~"""l ship or \'c",<·1 called the ---' ~hereof is 
!I!:t ..... ll'r, under God, for this prescnt voyage, E. T., or 
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',,·J.',:-:'-H'Yl'r else shall go for m:lster in the same ship, or 
1,y what~(H.:n'r other name or names the samc ship or 
tl.I I_' maf'tcr OWn'I,r is:1'''; shall he natul,,1 or caned; lJcgin
nlll~ the adventure upon the ~ai'} ~t)o'1...; and mercltan· 
di.q·s from the loadill'; tll(:rl'(lfahnaid the ~aid ship --. 
upon the said ship, &c. --. alld .... o :--hall continue anu 
enullre during her abode there. upon the said ship. &c. 
Ani] further, llntil the said ship, with all her orunanc(', 
tackle, arran'], &c" and good~ anu merchanl1i~es what
:":OCVl'r, ~haH 1)(_, arrin,d at ---, upon the ~aid ship, 
&c., until she hath moored at :1ndlnr twenty-fnnr It(l\lr~ 
in {!OOU safety j and upon the !!ootl . .; and merchandises 
until the same be there di:..:C'h:ll ;':"11 and f::1fl'ly lantlefl. 
And it shall be lawful for the "".1 ship, .\:c .• in thi. 
v(lya:.!"c to proceed and sail to and touch and .'-tay at any 
I,nrt-:. and places whatsoever -- without pnju,li,'e to 
thi..; insurance. The sai,1 ship and ;:111111-.; and IIll"Tl"ltaIl
cli:..:l'.". 8:('., for so lUuch as con('l'rrl~ the n:,,::,;ufl'(I ... hy 
ag-Tl'l'tlll'nt between the n:-:~Ilrl·d~ an,l a:.;surers in this 
policy arc and shall be valued at ---. Touching the 
aI1\'l'lltUI'I''' and perils which we the n~;";nr(.'r:..: arl' con· 
tented to bear, and to take upon us ill tlli..; \'''y;t:.;L': they 
nre of the Rca",. men of war, cnl'lllil':-:, I,irate . ..:, rln'l'l'~, 
thil'V(''', jctti~IH1~, letters of mart and (·'Jlllltl'rlllart. sur
pri:..:~d.". takill'.!"; at sea, arre:..:t:o:, restraints anI I detain
Illl'nh of nIl kill).!"", princes and Iwopk ..... of what 1I;lti"II, 
condition or quality whatsoever, harratry of the masters 
and mariners, and of all other peril .... 1,,:o:,,:l'~ and 11Ii~I;,r
tunes, that have or shall come to thl' hurt, ridriuH'llt "r 
damage of the said ~oo,1s and Illl·I'!'handi...:t", awl :-:iJip. 
&c., or any part tlll'rl'of. And in case of any l?ss or 
misfortune, it shall llu lawful to tbe :I~ ... ured"l tlH~jr fac
tors, Fiervants nnd a...: .... i.~n", to ~1Il', labour and travel for, 
in, and al'!lut the dd·l'IH'('. :..:afl',~Il;trrl nnd recovery of the 
Raitl !!o'III-.; and ml'i"('halldi:-;cs and ~ltip, &c., or any part 
till'rL'ol: without pl'l'jwli\'4.' to thi". ill .... urall\·l·; to tho 
4"11:1!''.!('''; whereof Wt..: tlte a...,";\In'r~ WIll !'(lll t 1'1 i. II tv, l':1.·11 
one a('cordin~ to tllt_, rate 31'11 qualltity of Iti:o: "lIlll IWfl·i.1l 
assured. ~\1lC1 it is a::;:recd hy ll .... tite ilhllrl'rs, that tIllS 
writill~ or 1"lii,'y of a"~llrall('(' shall be of as much fnn'l' 
:-"H] dr",·t as tl~c slIre.-t writin~ or policy of a~S\lr:\ll!..'~ 
hl'rd(ll~'rl' made in Lf)mll.trll-.~fr('ct, or in tIte j~·t)!I'I. 
J:rrl','I1;/' , (II" eJ....,(·wlll'i'L· ill /'II/lrll1/1. .And :-::' Wi' til!' .as
IiUTf. .. rs all' (,Ollkld,·d, alld dl) It, 1 ('\'Y 11l1l1;11 l' all·1 LIllO) 



ollrsl'ln':-" each one for hi~ own patt, OUf hcir~, ('.Xl't'li 

ttll" . ...; an(11~ol)d:-" tn the assureus, their l'Xl't'lItOl':-i, :ltlmin
i . ..:.tra11)1' . ...; alltl ;j..;:-igll~, for till' true performance. of the 
Jl1"l'llli..;l' . ...:, C()llrl':...:~illg 0111' . ..;(·1n·:-; paid the com~ider:ltif)n 
dill' IIldo us for thi . ..:. asslirance bv the n:"'::--Ill'l'd --
at and after the rate of '---. -

In witness whereof In' the ,,,surerR have subscribed 
our names amI sums a~,;-;lIrl'tl in London. 

~Y. n.-Corn, fish, salt, fruit, flonr and Reed, arc war
rallted free from aYl'ra~l' unless gelleral, or the ~hiJl he 
;;tr:lIldl'(1. Sll~:al', t1)11:1('1.::0, hemp, flax, hides and :-;kitls, 
are warranted frL'e from average tlnuer ul. per cent. ,\11(1 
nil other goods, also the ship "nIl freight, " .. e "" .... ""ted 
frl'C from average unuer :J/. }ler cent., ull}e~s hcnerul, or 
thl' ship be strantl<.:d. 

The principal parts of the policy are, as may bo 
:,cell, 1st, the name of the insured or his agent; 2nd, 
that of the ship; 3n1, the subjcct matter of insur
once; 4tb, the \'''P~'' insured or duration of policy; 
5th, the perils insured ngaillst; 6th, the date and 
su1.'cription; 7th, the memoranuum; 8tb, thc war
ranties. 

Let us consider the more important of these parts 
in their order, premising, bowever, that when the 
insurance is on a voyage from one port t? another, 
withont refcrence to time, as in the above form, the 
policy is ealleu a voyage policy; but whcn it is from 
one fixed period to another, Buch as from the 1st 
April to the 20th Novembl'r, 1865, or for threc, six 
or twclve months, and so forth, tbe policy is a time 
policy. V",seb navigating the Canauian lakes arc 
usually i'I"Heu by policies of the lattcr cb.-s, 

TI" rO!Jage illsured.-The voyage must be acen, 
ratelj' d~scribed, th" description cOlllprebcnding the 
times and I,laee, at which the risk is to IJl';.;ill and 
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end. The i"""ti"l1 of the words" at alld froUl tb,~ 
!--llip'-. loaJin.~ pnrt," hm~ the rfT'-"~t of 1l1'll~ill!! the 

in~llf(r arJ!"wer:d I" for any mi ... fl)rtune which may 

hapf)cll while she re::;ai"s t here, as, if she be unrr:: 
or lost ther~, or detained there by an l~JljI"rc" 

When ille-c \yord. arc u~-",l it is implied that the ,bir 

is either there at the time or shortly will be tbere, in 
default of wbieh tl.e underwriter is ui,ch:tr!:"J; and 

if she ),e n"t there when the policy is maue, she 
TllU:-;'t. in ()rcll:r that tb~ risk may att t,·lL arri\'l! there 
in g,,,,,1 physical .afety. 

:\ YOY"~"" to A~, B. and t'. means a ,o:;ar.;c to all 
or any of them, with tllis re·.'l·rl',·. tbat if the ship 1;0 

to llI"re places than one, "I,e must I'i,it them in the 
order in whieh tlw}' are ment.ioned in the policy. 

The "'P;!", as far as the underwriter's risk is con
cerned, is generally limited to determine when the 

ship has been moored twenty-four hours" in good 
eafety." The wI.rd . .; .; gfJo(l ~afdy" are lllatl'ri:d; 

for instance, tbough sbe arrive in port and remain 
there 1II0re than twenty-four bours, yet if sbe arrive 
a mere wfl'ck, and aft,·n·,ar,]. founder, she cannot be 

:.:tid tl) have LL'CII IHO',fl d an instant in good safety, 

"lid tl'l" uru]erwrilcr will '1U1 ue <li,e\lar",·'] If the 

words" .'-':u"u ""ely" be not "ocu. tbe ri,k terminates 
al tIll" l'IIU of the limiteu time, ,\lnk"'r ue tI'l" c,w· 

,lili,"1 of the """.'''1. 
ThL' I'i~k on ;:~)Iod~ i~ ~1~lIlT,dly lilllikti to c'JlltiIlU(; 

until Ih,'y ,hall be ,. ,ji,dl"r~,·,l and safely blJdd." 
'fhi ... LlIH1in~ Illtl .. t. h·,w, .. ;r. h' flccomrlighcu with 
re:l~onnblc cxphlitinll: ,: 1.1)" would be in the 1J::tl:l'C 

ora dl,\·iatioll. :'11'1 would dl·dl<,rgc the UlHlcrwrilcr. 
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But, :1., the polil'y protects tbe ~oD,ls till landed, the 
underwriter is liable, though the lu,s happen ufter a 
transhipment into shallops, li;,;bters or launches, such 
transhipllJent bc·ill.~ in the ueual course of the voyage. 
But it is otherwise, if the assured tranship thelll into 
another vessel, or send his own lighter and take the 
~.!'!)(l(l~ into hi;; own cu:-:tody. 

'l'he p,rils i"."//'I·d agai"sl.-The perils against 
which t he insurer guarantees arc described to be, 
"of the seas, men of war, fire, enemies, pirates, 
r"rcr" thieves, jettisons, letters of mart and eoun· 
termar!. surprisuls, takings at sea, arrests, re,traints 
and detaillments of all kings, princes and peoples, of 
what nation, condition or 'lnality whatsoever; bar
ratry of the master and mariners, and all other perils, 
losses and misfortunes tbat have or sball come, to tbe 
hurt or detriment or damage of the said -- or any 
part tbereof." 'Vhen tbe words "lost or not lost" 
are inserted, they render tbe underwriter liable in 
respect of lOBS by any of the above perils, tbough the 
ship be lost at the time of insurance, a circumstance 
which, but for tbese words, would avoid the policy. 
It is sometimes the practice to restrain these words 
by warranting the vessel to be well on a particular 
day; yet even then, if she were well on any part of 
that day, though she be lost before the policy be 
effected, the underwriter will be liable. Indeed, if 
the assured knew at the time of making the in
surance that the ship was lost, that fraud avoids the 
policy. 

I,at us now examine the extent of the above words, 
and E(;C wh"t looses will be cuvcred by theUl. 
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Peril.'lof tJlr "'('fl.-·Thp.~(~ "'!Hd.; mean h~.:C'~ n('Cu
.ioned strictly by -Oct dallloC!o. c. y., by ,tr,·.-s "f wea

ther, "inti..: and wan.'s. Ji:..ddl,ill'.! and tl'lIlpc,:t. rl)c!;:~ 
3THl saIlJ~, &c .. \ I(,,,~ f,(,t:l.~iorJi'll by tlle ... l.ip insureu 
being run d,mn. i.s one of tbe perils of tbe Eca; so i, 

a Itl.<';s of animals tJct::.J~iIJrrl'J by the agitation of the 
E-hip in a ~t!lrrll. 

j"1irc._I1ow tlJt: fire wa.; I)c(~a:--ionl'cl j,'" illlmatcri3.1; 

whether by a coma)!!!) acciucnt, 01' li.~ll!rJil/'.':. or an 
aet dOlle ill duty to tbe ,t"te. l;ut if ~',uJ, be put 

on board in a tLlrll·!C!I·,l CfJllditilJn, anu arc in conse· 
'Iuenee liable to dr"ne-se" :,,"1 ~cl:erate the fire by 
whidl tlle} ale C1IiJ. .... 1l1lICJ, the ulIJcrwritcr:-l arc not 
lial,le. 

1:,'lIcll/I/s.-Tlli.-; woru is Il.<.;:c,l in contra·Ji.-:titlctiufl 
tl) " I,iratl':-:, run'!'...;, thic\'I'SI" aftcrwanls lIlulti(Inc,I, 

a capture by whom is an act of depredation, whereas 

onc by CIIl'IJlil'."i i.., an act done Jure htlli. 
1'/,0:'.'1, rUfcr,'; (lwl tl,;, 1(:'; -.\ pirate is one wIll) 

commits on the hi~h :-(.':,.: those a(.'t;-; {of robbery and 
depredation which if "ulnOlit(c" on land would ha\'c 
lWt'1! f:,lolli!· .... 

Jllti"o}/ is a throwing of gnolJs (J\'l·ru,,:lrd for any 
jll>t and f(·a . ..:{IJ1:J ble cau:-:C', as, for example, til prevent 

them being captured oy an l'III'dIY 

. ...1rl"l""'";' t/tilf//IJ/lll1t . ..:., tf'('.-()lIl' of the tlll,>t u<.:ual 
species of detainment i" nn embargo, which is an 
:lrrl':--t laid on a ship or IlH'rl,ll.llldi-t' by }Iuldit' nutho· 
rity, (Ir a pruhibitilill of ::;tatt" l'UIlJlII!f:Jiy i.~-ul'J to 
}Irl'\'cllt fUTci;:n ships from putting tIl sea in tilll~ of 
war, awl sometimes to cxc!uuc them frolll t-utcrlll.:: 

our Illfft..,:. 

17 



Barrall'!} by the master alld marillers.-Barratry 
i, derived from an Italian word, which signifies to 
"11<,,,t. In pulicies it includes every spcck,; of fraud 
or knavery in the mastcr or mariner" by which the 

owncrs arc illjured. Thus, Larratr.y lIlay Le COllllllit
ted by a wilful de,viation in fmud of the owner, by 
smuggling, by ruuuing away with the ship, by sink
ing or deseLtill~ her, or by delaying the voyage with 
a criminal iutent. If, by rcason of these or other 
similar nets, the subject matter of insurance is de
tJlined, lo,;t or forfeited, the insured will be entitled 
to recover for loss by barratry_ 

Other )!<Tils.-Theso general words may be useful 
where the I".", though one against which the insured 
ought to be iuuemnified, docs uot fall within any of 
the other classes mentioncd ill the pulicy. Thus, 
whero the crew of a British ship, believing the ship 
insured to he nn enemy, fired upon her and sunk her, 
this was held tu l,e a loss by "other perils." 

The memorandum at the end of the policy above 
rccited, is inserted to protect the underwriter from 
liability fur small avcrages, i. <"., partial losses, which 
might be claimed in respect of certain perishable 
commodities, This memorandum protects the under
writer froUl making good any partial lOBS whatever 
upon the class of articles first ennmerated, and any 
loss under five per cent. on the claBs secondly speci
fied; unle~s in either case the loss were incurred in 
consequence of a general average, or the ship be 
stranded. 

'Vhere· a ship takes the ground under any unnsual 
circumstances of time and ploce, and nut in the usual 



("lIur . ..:c of navigation and 1ll:1I1:l;.!"'JH.'Il!. such an C\',-'nt 

is e'Jf] ... itlcr",l a strall!lill~. ,,'h(.'n tbi ... '-tr:lfJ lill'~ 
occurM dUlill~ the ClJlltillUatJ{'._, of the ri-k, the ll~~ 
dcnvriter becomes liable for parti~d I,J .... sl'S, 11'JwL'\'cr 

smull, alr!J,J\l:-,h not IJcea:-.i')[]cd by the btranJill.~ 

U'urrll/lt/c,i.-A warranty in a p'JliC',Y of ill"ULIII. I' 

i~ a conuition or curJti'J~l:rJL',Y; and ulllcH tlLlt be 

performed, there is oot any coo tract. It is T'lrkctiy 
iUlmatcrial for what purpose it wa.i intrue!ucce!; but, 
being once inserted, the l'(Jlltract 11,.l' .... · nlJt l'xi .. t Ulll,.·...; 

it be lilt'rully compliee! with; aod in thi, r"I'I'd it 
differs from a rcprl'~':Iltation, which it i:; ~u!lil'i'.'rJt to 
perfurm ~uL,.;talJtiall y, ,r afTatl li 1.:':' are either ex prcF<';, 

that i" appearing in the bouy or lIlar~i(J, or at til" 
)'.,ttUlIJ of tho policy, or in Bome writing which is by 
reference incorpurated with it; or /1I1jll/l',I, that is, 

ull!ll'r:-ltIJ'Jd to l'xi:-;t in C\'l'fy p"li.'Y, ulde ...... expf.·:-::-.ly 
II,.';.!ati\'l'cl. The 1I1'I .... t u .... ual ('XI'i'C::-."; YI'al'falitil':; art..' 

G\'l! in numLer, anll refer to, 

ht, The time of ,ailin".-'Vhcn " ,hip is war
rantee! to ,ail on a particular ,hy, that means that 
f.hc ll1U:-.t ha¥c nil her pl"t'p:lr:lti'JIl:-' flJr her ynj':I;!': 

COIIlll,I"'I', and Lc completl'ly Utllnn')fl.'d, anll start 
upon her \'''P''" on tJ.:lt day. If ,he be afterware!. 
uC'taiul,tl in another part of the same river ur tL'rrit'lfy 

beyulld that day, by stre" of wl':lthl'r or an eIllL:lf~" 
fur ill .... taU(:l·, that wiIl nut vj'Jiate the w::rLlldy; but 

if sho i. f,r"\',,;I,.1 froUl Harting at all "11 that J.ly 
by :lOY cause wluti..'Ycl", c,(,n hy ~trl''''s of ""-,.alh,·:,, 

the warranty will be bruken. \\. h"re the lVarr;\IIty 
is tu d(p·t, t fruUl a I"ni"ul:JI' phl"', it is OI.'I:,·,,·.lry 
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that the vc,.-d should [,,' alIt of port on the day 

~fl('I'ili('d. 

211U, ~~afl'ty or the sllip on a p.1rtil·nJal' day.
I\'hen the ship iH sal'e al any time in the day '[loci· 

ficd, I}II' warranty i" complied with. 
:~rd, To depart with eOll\'(ly.-'1'his is a warrallly 

usual in tillle of war. A convoy is a naval furee, 
under the command of a person appointed by the 
government of the country to which the \'esKeI 
inl:;llrt..:d b\.'lllnf.!'s. 'The lll(,:\lJill~ of the warranty is, 
t hat the \'c"cl shall not only d'-Pal·t with convoy, 
but kcpp witlt it Llnri",c; the lvhole vopgc, except in 
(',"c,; of absolute impossibility, such as being driven 
by a tl''''l,e,,( to sOllie fureign port, where no convoy 
can l)c haLl. 

4th. In war time it is also usual t') warrant the 
subject of insurance to be neutl'ul In'o),(,I'I!!, which 
only means that it shall be neutral at the COlllmence· 
ment uf the risk. 

5th, Freedom from seizure in port of discharge,
A clause is sometimes inserted to exempt the under
writer frum responsibility in case of cOllji,,('((tioll, 
scic.ure or capture in port. The word "port" will, 
it seems, be held to include any place where the 
He,d was intended to be discharged; but if the 
vessel, when seized, be neither within the CIIput 

l'ortfis, nor within that part of the haven where ships 
usually unloai!, tbe underwriter is not discharged by 
the ";"nallty. 

Implied warranties are, 
hI, Not to dc .. ialc,-A deviation from the proper 

course and track of the voyage insurci!, discharges 



th(' llndi'rwritl'r, IJ ,t (1) in if III, hilt frH'n rlJ'-' t:lI1r of 

t!JC dt~\'i lti"II: :-00 that he i:; lial,k ror :111)' chrua)!c 
wi ieh 11-- .. ] prcyjQn"l'y 1l;('rucd, Lilt i .. frl'l II fr')J1I !-Iuh

f'('(\ll"nt 1C'''!'''T1--iIJility. .\ dcdation h'll'!'lIJ"i when 
dli're i ... a wilful ano. UIJJIC"_'i"- :lry dlj'1rtll:'i' frLOj.1 lLi' 

due CIJur"c of the YCf'y:I~I!, for any, c,·cn the , .. !J,.r!l·.--: 

tilll'_" Thu~, if the 1I1.I-t, r touc:h at a p'lrt f .. Jr a pur

r,()'-e unconnected with the "(I}:I;!C; or at a p .rt nl,t 
in tllt' clue ('tlllr~c of the \·(jJ1:!1~. thl'lI,...:h only a few 
lC;I.:!,ll(''! out of tlli' way; or at onc at which it i~ lint 

u;-;u:d to tlllI ·h, althuugh the "'hip IIIU ... t 11:1'''' it ; "r 
:--t:l)' an ullu:-ual till)1'; IIr if', when th('rl' ~rc :-1'Yl'ral 

tr;lC~'" he ..... I·!ect one in p:lrtil_·lIl:Jr. fur a l'!\f!"'~" 

f;,rl·i.:!'11 til the \'oya;,!(', ill:-t(';I'] of tklt \\'lli,'11 i ... --,d:· ... t 
unO. IJlI,:-.t eligible; all tlil:.~c 3r,' cl"\'i;Jti'llIS. .\ l]l'\'i~ 

. ation will be cXt'Il~t'd by n('('c~ .... it.Y or SOUlC illlf'l'r:lti\'I~ 

ol,Ji.':-:ltil'll. c. g., tn bl\\· in pro\'i!"ions to !':lVC th._· crew 

from :-t:lr\'in,~, or til prucure n-'I,air...; fur the :- :1'-'1) vf 
thc ship. 

2nu, Scaworthill(· ...... -It is :1 ('IInolitilill illlpli"d 111 

,'r"ry policy Ihat Ihe" ship .hall I,,· 8caworthy when 
the \'llya;,!c commences. Thi8 condition dill'" I1l!t 

:tlf:wh till h,'r ~ailin,~; and thl'rc'f~lfl' if :-oIl\' be i::-1H"} 

at and froUl a !,,,rt, ,he is pr"tcete-,l while in Ih .. port, 
though in wallt of repairs. Till' n~, .. url'll is 1),.\111,1 

then tt> ha\'c her propcrly "'I"il'I'./ with ",i!, and 
alll'hur~, with a sufficient crew, ano. a 1Il1~tel' of com· 
pd"ut skill and ability tt> "'" i.~,,'" her wh,·" .-h,· 
sails, at the COllllllI.'IICl·llll·llt of tIll' \ "Y :~l'; :tfl,l if 

~h(' :-:Lil fl"lJlJl :l port WhCl"l' there is an l:-t::uli .. hUll'nt 

of pilot.., and the naturc of Ihe (]:tVic ,ti.", roquire; 
P!W, til!..' !n:l .. tcr I11ll~t t:lkc n pil·.! on hn:II"l. 



;;,,1, That the a.',urcJ will use reasonable dili~enco 
t" ,,11:ll' I ac:·,il1st thc risks covered by the p"licy.-If 
a \."., happen on account of the ",,,,,·.,,1 not being 
l1l',,\'i,lc,1 with Jocumcnts according to her national 
character, this warranty will be violated. 

If a I"" "'·Clll'.' it will be either total or partial. 
Tulat /"ss.-A loss may be either total pCI' se, or 

]'ell,I"re,1 so by abandonment. A total loss of the 
furmer description takes place when no part of the 
subject mattcr exists in the hands or for tho benefit 
of the as.,ured, or in such a state as to bo fit for any 
11",.[',,1 purpose. Thus, the loss will be total 1'01' 0", 
nut only if the ship it/sured be consumed by fire, or 
de.;troyed by perils of the sea, or by some other 
lIlean.; cease to exist in specie, but also in case of 
seizure, ,jel,"ntion, barratry and so forth, if the domi. 
nion of the seizors continue. 'Vhen the loss j" not 
t"l:d 1'''' se, the right to abandon depends on its 
amount. The general rule is, that the insured may 
abandon in every casc, and claim for a total lOBS, 
when, by the occurrence of any of the misfortunes 
or perils insured against, the snbject matter of the 
insurance is so injured or deteriorated as to render 
any further dealing with it, in the mode contem
plated at the time the policy was effected, worthless. 

'Yhen the insured are entitled to abandon, and 
think proper (for they are in no case obliged) to do 
so, they must glvC notice of abandonment within a 
reasonable time, since it wonld be unjust to allow 
them to take the chance of making the best of the 
accident for theruscl\"eg, and only abandon to the 
underwriter when they fuund that did not answer. 
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The time fur abandunment will Jq,old UP'JII, alu""~,t 
ot.her thill.:!.':l, the fl'.'ilitil;" for .":!i\"i1l:.~ the Il'lfi'.'t:. 

Thu...:, where Ih,' ship wa:-l t'tHH'.\·t,l at Kin.';ale 1111 

J)''':'':I'llll)t..:r l·!th, n(lti!:c of al).tIJ·1.l!lIlI'~llt gi\'cn in 

L');It!IJlI on Jalluary 6th wa., 111,),1 too late, the 'Irdi
n:.l1'y ClJur:,e of cum mnn ieatiuu l,'..:i II..!: four or five J,t"-. 
The abauJunment 111I1,t be of the whole thiD" in
sured, alld unconditional. The notice need not be ill 

writi,,;!, unless ex!,"',!y required to be s.J by the 
policy. The effect of an abandunment is tu Ji,'c,t tbc 

pruperty of the thing abanJoned out of tbe ill;lir ... 1, 

~lIJJ Vl'~t it in the insurer. llut the ilJ .... ur,·r .... , of 
course, only rccci,'e thc balance which may remain 

after deducting the necessary expense; incurr,.j by 

the iu~urcJ in the prl:;:-'l:n'~tiull uf lh.: IJrl'pt.'rt,Y aban
.l,,:]c"] to them. 

j'",,;,,{ ["8,',-.\ partial l"s3 is wLere a part only 

of the suLject matter of insurance IlIcet; with an in

jury. Uuder SUlUe circulUstances, a I.),. which WI", 

once total may become partial, as where a ship i, 

captured and subsc'lucntly l"C',["" or is recapture,L 
'Yith respect to the mode in wbich thc >Ulu to Le 

pili'] by the underwriter on account of a ViCti'.! loss, 
i" clilcul:,tc,1: if the Jallla~e was ,ulf. r"l by the ,hiI', 

and has becn rquirl"] by the OWII"r, he will "ot be 
allowed the full cost uf r<,],"i, i,,~, but oue,third j

JeJudt'd in CllIl ... idl'r~liull of tlle benefit which he 

tkri\'l:~ frum ucw matcrials iu lil.'ll lIf \d,l: if by tIn.! 
f,!"vuJ . .;', the moue ndopteJ is to a~l' ... rtain the difference 

1)l'tWLUI the gross pr'll"'.·']' of tlte :.:""d;-; on til,;; 
nrri,,"1 at thcir dc,tillc,] l'"rt, aDd what would It"" .. 
1'L'l'D tll!'ir .~r'I,,"'" !,rnl'e('d~ had they not bt.'l...'lJ injureJ; 
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and fbt'lI, as Wh:lt W"Hlltl haY(' bl'(')1 theil' ~ros:i 
prllC.'rll(l:-:; if :,onl1u i~ tl) tllt·ir p:l'()~~ proceC'us whetl 
d:llll·l.~l}d, s·) i~ til:'ir 1I1'io:in·d value tn a fourth qua()~ 

tily; which f,"ll'th 'I"a"!ity IwillC>; subtracted from 
th"ir ori;:illa1 \";due, will ;:i\'c the "lIll t" be pai,1 by 
the unucrwritt'l',"" '1'1111";, snppose the original value 
w," $100; that the ,'argo, had it arrived safe at the 
end of it., v"y~ge, wOllld hal'e fetched $800, but in 
its ,hill ,;:",1 ,laic will fet.ch ouly 5600; then as 
C;(III : GOO: : 400 : [0 the BUill rl''Iuil'ed, wbich will 
therefore amouut [,' $:300. Rubtr"clill:: ~::no f"om 
stan, the origiual \';<1uc, we obtain $100, the c,sli. 

m Itcd 1,,88 which IIll1st be lIlade good by the under
Wl'itel', The muue of a:'1('cl't,liniog the original value 
"f the goods io the case of an open policy, is to take 
the ill\'"i"e price at the loading port, and add to that 
the premium of insurance and commission, these 
both being charges to which the insured has actually 
bee a put on account of thq goods, in order to send 
them on the voyage. ~Whell the pulicy is a valued 
one, the parties have thell"cl"(',, agreed on the origi. 
nal value of the goods, and the standard is therefore 
adopted which they have fixed in the policy. 

II. Insurance against fire. 
By this contract the insurer, in consideration of I 

certain sum of money, paid either in gross or a 

?tat(;d intervals, undertakes t" indemnify the II"'UI'I:< 

a;.cai",t damage by fire during a limited period' \I 

time. 

1Ilsu,"rrlJ't in/cI"I',<,t .. -)!ere wa~'~r policies agaiu~ 
fire arc prohibited by statute 13 (;co. III. cap. 43 
,ec~ 1, un,jer the general words prohibiting insurnnci 
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on the liveR of pcr .... '1n~, "or any other event or 

events whatever, wherein the T'er.;rtn., for whCt:'oc use 
,ueh policies shall be made shall have no inter",t, or 
by way of gall1in~ or wa~cring." A ml'rt~,1gur aud a 

m<Jnc:"C!c(' of any property may insure it "-""in't fire 
by virtue of their rc.-peetiv" interests; also the owner 
of property r." sale under eUlIlIni"j,JO, as well as the 
commission mercb.nt to whom it is i "tru.,t,,". Where 
a p('r~()n j .. merely int('re:-terl in the rent of Lui!din.~.<.:, 
he may insure that rent from 108s by tir,· 

There i, tile same distinction in thc construction 
and effeet of representations and warranties in fire 
3~ in marine insurance. 

,y hell a ritik iH prop')"('11 tu the insurer, inquiries 
are made as to thl' character, materials and situation 
of the building to be insured, and of those ,'urr"u,,"· 
ing it, or as to the nature, quality and ,ilu,Ii"" of 
tbe goods, as tbc case may be. The description 
which constitutes the answers to the,,, inquiries i. 
usually referred tl) in tbe policy, and expressly stated 

thcrein to be n part of the ""I icy , If stated tl) be a 
part of the policy, the description will be c"nsiucr"u 
tv be in the nature of an express warranty, and wi:1 
be interpreted as such. The mere reference to it in 
tbe policy will not of itself make it :L warranty. 
'n.,·fe nre generally n large number of conditions 
'lIIJ ,tipulntions endorsed on the back of tbe pulicy, 
nnd if these nrc referred to a,q part vI' Ihe 1'"lil'.\'1 they 

will l,e construed as lI'arra"ti".·. 
A misrcprcseutation or l'111ll't"dIllClit of material 

fact, is as fatal to tbis as t .. allY other contract of 

iosuranee. "In nil iosurances, whether on ships, 
lR 



houses or lives, the underwriter should be iuformed 
of every material circulUstance within the knowledge 
of the inst! red; and the propcr qupstion is, whether 
any particular "i"culllstance ",as in fact ",uterial, not 
whether the party believed it to Le so." 

It is lI"c"."ary to Le extremely accurate in describ
ing the nature of the p"opcrty intended to Lc insured, 
in orelcr that it may not fall without the scope of the 
policy. :\ n insurance on "Ir,,"sehold furrritnre, 
linen and wearing apparel," will ""t include linen 
drapery b""~'ht on speculation; nor will an insurance 
on the" intercst in an inn" include the profits of 
the publica"'s trade. But though the 1II0st appro
priate phrase be not employcd, yet if the description 
of the property be substantially correct, and a more 
accurate statement would not have varied the pre
miuOl, the error is not material. 

Spcciul nmrlitiulls.-Among the special conditions 
i'lsortcd in policies, a common one is that prohibiting 
the usc uf camphenc. This 1'0., been held, in n 
recent Alilerican case, to mean that it shall not be 
used for lighting purposes; and the use of it in a 
printing establishment, for the purpose of cleanin~ 
type, has, ~ccordingly, been considered not to be : 
Lreach of this condition. . 

It is 01.,0 usually stipulated that in ease of a subse
quent insurance being effected, without notice being 
given to the first insurers, or without their consent 
being obtained, the former policy shall become void. 
The object of this is to prevent the assured being 
induced, by excessive insurance, to become negligent 
of his property, or _even being tempted to debtroy it. 



Anotl,er stipulation is, tllI,t the ,,'-me,!. "t the ti,,~,' 
of ('fT,·c:lill!.!' an illl;;unnf'P. (.l,:dl g-i"c notice t .• t1.f' 

undcTwrilcr .... of auy I1rt.'yj.)jI": iusurancc on tile sallie 
pr'III+·rfy. 

In the absence of any "I'('I:i:l1 l'l)ldlilillll~, Ib,· in. 
Burer i.":i ubli,'...':!:,l tlJ make ;.!"'IHI fo'uch )11 ..... ;;;l·!" as :lri:-:e 

f'rolll fire c3u:;:l..'cl by accident, lly ii:.!li1l1ill.::. or t.:rt'lJ 

IH,';..di;:"IJI't" A~ t'l )')";"('''''' C:III:-l'I} }')" );;2'htuin;.!', they 
1Jlu:--t be the r,', ..... ult of a l'u,dl.'grati'l(1 pruti!ll'l·d there
Ily; and the dt':-.trut'tilill of:1 buildin:: hy tIl\' C(jIJ(,lI~
f-ioll eall .... pJ by ]i;.!htni[]~, will lillt be within the li·~ .... 
covered by the 1",licy. 

!,1I'/lI,"dy of .... , l'erol in/lUTerB on the 811m" prnperl!J. 

'Vhere there are Ft'\,pral insurances on 1h.; !"~Oll' pro 

pc-rty, the liability of the insurers is ""lIew},,,t like 

thnt of 8ureties. F"r ill,tance, in the ca.e of a p''''. 

tial I"",. anyone of the i",ur(-!".' is liable to be calleu 

up"" fnr the whule amount tI'de"f if I,i, 1".li,·y be 
8ufliL'i('nt to cover it, auu can then !-ue the other 
ill~llrl'r .... , whether pritlr or .... u\'-...C'J!l.·td. fur C Jntrlbu-
tion. I ["w('Y,'r, the n'_·i·,·~ ... jly f.,f thi-4 l'ir'~llit"'l;j, 

IIIIIJ" of prUI'I'.!ure is sometimes ouvi ltell hya ebu.:ic 

in"it'rt,·d ill the p tlivy, that if :lIllltill'r ill .... ur:lll.·c is 
(·fTl'ct,·d, aod a loss uccur.~, the ill ... ureJ shall 1I"t 

recei\'e on tti!i JI,.Jit·y any greater l,r')p"rti'J(} of the 

JalJl:l;..."'_' sustained than the alUount tlll'lI ill"url"l shall 
bear ttl the Wh!lll' 1l!1l"Ullt ilJ.' .. url"] upon th·' same 

prI1j,,·r!),. 

111:: Ir '0118 an1 I, (1'(1'" I:'lrcloltlf 900.1.;. - \\'hen 
t1 C,",' i.-t all illsur,lIlcc upon gouds, tllt'le i . ., J.!l·lll·r.dly 

a li:-t ur ~ooJ . ..; apjlt'ndcd til thl~ r'dLey, l'L,,,,,,,i;jl.'J uuder 
the I,e 1,1-: of' " h;,L lr~lllu", Hand" l'xtr.1-1uZ'lrJ 111~." 



2(1.1 INSURANCE. 

One effect of' this classification is to throw nil goods 
not specially named in the list intu the cluss of gootls 
which arc not hazardous. There is also a stipulation 
in policies upon houses, that hazardous and extra
hazanlous goods sball not be stored or kept on the 
premi,cs. Tbis eundition has been held not to be 
violated by a mere casual deposit of the articles, nor 
by their temporary introduction for the purpose of 
lllakifl~ repairs. 

Assigllment of policy.-It is necessary that the 
insured should have an interest in the property pro
tected, and in case of loss he will only be able, as we 
have seen, to recovcr to the extent of that interest; 
and there is this peculiarity incidental to the contract 
of insurancc against fire, viz., that it is not assign
able, except with the consent of the insurer; so that if 
thc insnrer sells the property, and parts with all his 
interc,t therein before the loss happens, there is an 
end of tbe policy, unless it is assigned to the pur
chaser witb the assent of the insurer. After tbe loss 
occurs, bowever, the liability of the insnrers is fixed, 
and the claim of the assured against thelll may be 
sold and transferred like any debt, without the con
sent of the insurers; and even where the policy 
contains a clause avoiding it in case of' assign ment 
witbout consent, it has been held that such clause 
has no application to an assignment made after thc 
loss has occurred. 

Loss, and proceedi":;s thereon.-The fire p,,]icy i.< 
usually an open one. It provides that the insurers 
are to make good the lOBS or damage, to be estimated 
according to the actual value of the property at the 
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time th,. 10sA occurred. It i,. however, allowable f"r 
the parti!" t" fix a value upon the pr.'r'crty before
hand, and they will then be bound by ,uch valuation. 
Thu., if :!(IO h"f"heads of "';car ar .. valued at the 
time of assurance at $~(I,IIIIO, and 10" are burned, the 
insurers arc bound to VI!, S 10,! II J! I, if that ,"um IJO('~ not 
exceed the amount of insurance. The distinction, as 
to adjustment or 1o,", between firc and marine insur
ances, is well laid dllwn in an .\11]Cric30 case (Trull 
v. The RfJxbur.1J Jflltllai F/rr lusura1U:e ('''lopr'''9, 
3 Cushin.~, :!fi:1, :l!t7, :..!t)~): "I n fire policies the 
assured re!', ,rer the whole loss, if within the amount 
in,ureol, without regard to the proportion betw('en 
the amount insured and the value of the property at 
ri>kj wbereas in marine policies, the insurer paJs 
only such a proportion of the actual I"," as the .um 
insured bears II) the J'TIJpeTty at ri~k. Fur instanl'e, 
if on fire policies thc ,urn insurcd be 52111111 on pro_ 
perty worth S 111,111111, and the :Nurc,l sustains an 
actual loss "n the whole, he recovcrs thc whole 
$~lI(10. But in a like case on a marine policy, he 
would reeover one-fifth only, or $ Hili. being the pru
portion which the SUIll i,,,ured bears to the ..-alue at 
risk, the assured himEelf bearing the other fuur-fifths 
of the risk." In fire insurance there is lIu I-u<:h 
thing as abandonment, Ullle" with the express e"n
~('Ilt of thl' im·urcr. It is u:->ual, m(JrCLJ\'l'rt in fire 
polieic,', to pro"ide that the insurers may make go",l 
tho loss either by c",h payment or by repairs anu 

rc~litutioll. 
In order to deter l'vil.disposed persons from wil

fully ,elling their ulllI l"elUi'"8 OD fire, fur tho pur-
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po~c of obtaining the insurance mon(',)', the Imperial 
~t"tute 14 Geo. III. eap. 7:-;, which woultl 8eem to 
be in force ill Upper Canada, cnablv., the olIi" .. " at 
the rl"luest of any person interested ill a building 
LUl'llt down or damaged, or upon any suspiciou of 
fraud, to cause the iusuranee money to be laid out in 
repairs, uliless the party insured, within sixty days 
after his claim has been adjnsted, gives security that 
the money shall be so expoll']"']' or unless the money 
be at that time di'posed of to the satisfaction of all 
parties. 

III. Insurance upon lives. 
Insurance upon a life is a contract by which the 

insurer, in considcration of a ecrtain premiuDl, either 
in a gross sum or by annual payments, undertakes to 
pay to the person for whose benefit the insurance is 
made, a certain sum of money or annuity, on the 
death of the person whose life is insured. If the 
i,,,urance be for the whole life, he uudertakes to 
make the payment whenever the death happens; if 
otherwise, he undertakes to make it in case the death 
,hould happen within a certain period, for which 
period the insurance is said to be made. 

Ins!trable interests. - Insurance upon lives in 
which the assured has no interest, or which are 
"':lde by way of gaming or wagering, are dedared 
"oid hy the Imperial Statute 14 Geo. III. cap. 4~. 
Every man, however, is considered to have a suffi
cicllt interest in his own life to enable him to ilJsurc 
it. A creditor has aD insurable interest in the life 
,,(, his debtor to the extent of the debt, and a trustee 
,"ay insure in re'pect of the illterc,t of which he is 
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trustee. Whcn a life policy has be, II n"i~ncd, il is 
lIot n4'I'f;.~.~ar)' th:1t th.: 88si~ncc should h:ll"c had :wy 

in {t·fl':-t. or "a \"(, r"1 id any consideration f.)T t h(' 3ssit!n
"",,,t, ~ 'r he >ta".], upon the right.- of the par'y who 
effccted the inRuranee, and Ih,· statille 14 G"". TIL 
e"p. 4 'I, only: i : : :l'S to the original IMI ie-, Dot!" the 
a...: .. i!!nec..:. 

[,l.'Untlll"· .... under 2!J rl>. cap. 17.-1' :!til H;("·Ully. 

where a JllT . ...:IIU in in:--ui\"cflt cirl'UDl:-.:t31Jl't'~ in:-.:ureu 

hi .... life, (Ir kept up an insurance th"Tl'"PII!1 in fl''-''lIr 

of hi. wife or ehildrclI, it was eon,iuered that thc 
wilhdrawal by him from his ('>tak f,f the fund. I"" 

CCf'Eary to T'~ly the premiums on l"lleh in~uraoC"C was 
a fraud upon creditnr,. nnd that the creditor, could, 
in cn,c of the d"bl"r', death, lay claim I" a sufliei"nt 
portion of the iosurance money til CII\"I'r the nmount 
"t' the premium, '" improperly l,ai,1 in fraud of tlu·ir 
rj.~ht..:. TIll' k~i.~I:dIlTl' of ttd~ I'TII\·ill('l~ kn'p. huw

('\'l'T, by the nbo\'c mentiuned .\d. depri\'l.'d CT,·dit"r.-

of allY :--uelt right, by prCl\"idill~, (in ,",('c. 5.) tklt 

upon the death of tbe I"'r''',, \\'Ii".'c life is ill.urcd by 
any policy IIInde or cn.i"T:-(',j under the .\d, the in:-<\If

nncc 1IlIIllVy duo UplJfl tht! p(llil.'Y shnll be v'yaJd\· 
arrortl'''g 10 I"e Itrms 0/ tl" poli<'Y, rrt,c from tile' 
elailll.'i of any en·ditllf ur cTl'tlitora whnlll'''O('H'T. 

It is til be I1llt",l, tll.lt in oTIler tbat lbl' policy I.J·I)" 

be within the I'Tutl'cliJ'1I of the .\rt. 111 • .' premium..; 
1II11",t be pa.\:ILII' byannunl, qllarttrly. or mflrtt/t/!I 

I,.lylllt·lll~ ("'I'r. :!). 

SJII c/fll comlitiolll.-If tIll'!"" be no ~pl',:i:d cllndi

tion in the pulicy, til<' insurer i.- li"bl" I, all ri-I;;; 
but it is lI>u"IIJ >Iipulatcd tl,,,t the policy .hall bc 
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void if thc assured die upon the scas, or travel 
heyond oertain limits, or die hy suicide or by the 
hands of justice, or he at the tirne of the insurance 
affiicted with IIny disease tending to shorten life. 
The leaning of the English Gourts seoms to be, that 
whether or not the words" by suicide," or tho words 
"by his own hands," are used, nny act of solf·destruc
tion hy the assured will avoid the policy, and it is 
immaterial whethe.r he was at the time SDne or not. 

Fraud and misrepresp.ntation.-Any fraudulent 
concealmcnt or misrcpresentntion, or non·communi
cation of material facts known t" the assured, will 
avoid the policy. It is the duty of the assured to 
disclo.e all material facts within his knowledge; and 
if the fact suppressed be material, it luatters not 
whether the party did or did not believe it to be so, 
its materiality being ~ 'l,,;·,tioll for the jury. Where 
one person insures the life of allother, the party 
whose life is insured,· if applied to fur iuforrnation, 
is, in giving it, impliedly the agent of the party in
sured, who is therefore bound hy his statements, and 
must suffer if they are false, though he himself was 
not acquainted with the life insured. 

7. Contracts of Apprenticeship, and of Hiring and 
Sert'£ce. 

The contract of apprenticeship is a bargain for in
struction, to be bestowed by one person on another, 
who in return agrees tu give up his whole time and 
services to his instructor, and very frequently also to 
bestow upon him a pecuniary recompense. The con-



trad is usually t fT"de,1 by dccd, that formality "l'in~ 
required by ;""'"", 5 Eli1.. cap. 4. By the Provincial 
Act fC':-.;pCdill:..! .'b ... tcr and ~('rvant (Cun. ~tat. tJ. C. 
cap. 7fl, FCC'·:.!h the du!'atiun oftbe cODtr.lct is rc~trict

ed to nine ye"" at tbe I""~,,,t. By the common law the 
master is alluwcll to nd'lJini~t('r, in C35C of misconduct, 
Buch rcas""al,le corporal punishment to his apprcn
tiee as a parcnt may !(ive t,) his child, or a school

master to) his pupil. The ,\('t rt'-f'c('tin~ Apprentices 
and ~fill"r~ ((\m. ~t:Jt U. C, cap. 71;) contains Borne 

imporrallt 11J"i)\·i:--i4111 .... ond regulations fr:-orcctin;.!' the 

contratt Ill' :JIIIlll'ldil'l',.hip, 31Hl the ri~hts and rl~IllC
ciie .... of tn3bler :IlIU apprentice a~:lin:'-t each otht!f: 

The fi"t sectiou of Ihi.' ,\l'l provides that when a 
minor, OYer the age of :-.ixll'C'1I year:::, who has no 
PHI-lIt fir II',:.!:!l ~\l<lrdiall, or who docs Dot reside with 

bi ... VLlellt or gU:Il",li:JII, enters into aD ('n~a~t'1ll(,ltt. 

written or \'efbul, to perform any sl'n'jcc or 'Wurk. he 

shall be liable UI"'" the same, and .Lall have the 
benefit tlll'n'llf, a:-; if III' had been !.of Iq::d age. 

~L'('tiqn :! l'rll\·idc .... that a P:lfl'ut, g-uarJiun tlf l,tlJl'r 

p('r:"'tHI b:n in!.!: tht' care or char;.!t! of a minor under 
till' ;lge uf fuuTtccn )'l'ar ..... , IIl:Ij' , with the CuU"l'llt of 

the Willtlf, put nnt! Liud him as an apf,rl'lltiL'l', Ly 
indenture. III any master-mechanic, farmer or other 

person carrying on a tr"de ,.r calling, for a term no. 

tv extend 11('\,111111 the lIIillilrity of the al'I'Tt'nticc, 
~l,,·!i"'t ;.1' l,rll\idt':-i that when tht' fatlu.:r l,r an 

i"I:II,1 child "L""d"", and Iea,es II ... child with the 
wutIn'l', the mother, with tlll' :q'I,rIlLatillll of two 

justices ,.1' the p,'acc, lIlay bind the child as an 

:ll'llll'lIlil'I' tq allY II1'r,"'oll mentioned iu the last ",ce' 
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tion, until the child attains the age of twenty-one 
veal'S in the ense of a male, and eighteen in the case 
~f a felllal,,; and nn indellture to that effect, under 
the hand aud seal of the mother, and eounll'r,;igned 
by such justice.;, shall be valid; hut no child having 
attained the age of fourteen years shall be so appren
ticcd unless he or she ('onsen I~. 

I'ection 4 proviues fiJr the apprenticcohip of 
orphans or minors, who have been deserted by their 
parents or guardians. 

Section 5 provides that if the master of an appren
tice dies, the apprentice shall by act of law be trans
ferred to the person, if any, who continues the 
establishment of the deceased; nnd such person 
shall hold the apprentice upon the Same terms as the 
deceased, if alive, would have done. 

Section Ii provides that a. master may transfer his 
apprcntice to any person who is competent to receive 
or take an apprentice, and who carries on the 'alOe 
kind of business. 

The consent of the apprentice to the assignment is 
not here mentioned, and this section seems to intro
duce a change into the common law, according to 
which an apprenticc could not be assigncd without 
his consent. 

For refusing the apprentice necessary provisions, 
or for misusage, eruelty or ill-treatment, the master 
may be fined by any justice, mayor or poliee magis
trate; and for disobedience or other improper COD

duct, the apprentice may be imprisoned in the com
mon gaol 01" house of correction for not more than 
one month (secs. £) & 10). 



Any person kn r)win,:.!ly barborin~ or elllplllJin;:; :,U 

absconding: apprelltit_,(., h ("IIIlI" liahle tt) polY the 

full value of tI", al'l,r,,"li,""" hi, "" ('ee, II 
In the cafe..; provided I;,!, by the aL,,\1.' !Ill l.ti"II'.1 

scctions:.!, :~ & 4, an in~tnllrj('!" unJer scal ~et'IIiS 

to be rCf1uircd; but ~1·,·ti·'lr 1 SeclI)S f .. pcrlCit a 

minor, under the cir('ulll .... t;Jllce." ti., rl·iu IIlCnliol', II. 
to cnter into nn CfJ.!!'l)!CIIII'nt to pnforlll any ~l n icC' 
or work, which, whether writkn or \·prl.:d, !o>hall be 
binding 011 him. Tlli ..... ·t..'l'ti 111 d· ... .; n"t .... t·elll t ' r(,fer 

to ('llIdl".Il:ts (If apprcnticc ..... hip, but fl' c.."lIJtr:u·!'" for 

the pcrfurmance of any ~l'f\'it:e or LLIITlr; arid tIh·rl'· 

fure, notwithstanding the wurclin::: flf this ~I',': iOin. it 
is probably still necessary io all ca,," Ih.t <,,,,<lrac\, 

of apprenticeship should be by iodenture und,'r seal. 

,\ "rcat part of tht' law T<'"p,'Clill;!, the relatioo of 
ma~tcr and servant has :tlr(':ld.y bl·t·o tl'~':tf,',l ,,,. under 

tIll: head of" l'rilwiI,:,1 3ud .\;':C'lIt;" r'lr ('\\'1'), ~I-r· 

vallt j.;, in esecutirr.:! tIl\' duties n·tjll;rlll !!IIIII him 

by hi-; contr3ct of s('n-icl~, his 11I~I:-:tcr·.'i :1~o·IJt. .\ ft'w 

remarks 00 the contract by which this relatio" i. 

createu, and an :)C'('llunt of the ch:IIJ.~(" in thl' hw 

introduced by ('"", :'1:11. \', t'" cap, j.-" intituled, 
".:\n .\et rc,,:pl..'l'till;! )I:t:-kr :11111 ~1'IY;Jld," arc tlll're

fure.lI that i, here neel",a".\', 
\\'hen the hirin~ is under 3. :oopnoial :I~r'·I'IIjt'nt. tll" 

krill'" of that H!.!:rCl'lIl1..'lIt lII11 .... t uf ('tI1n .... '· Lc {,L)oo(.'nt~cJ, 

If there be no ~pl'('i:t! :l.~f(·I'lIIcnt, but I 1.1.' hirin~ is n 

~cner31 one, with .. llt mentiun (If tillie, it i .. ePII~id"r"tl 
to be for a "':11' l'ert:till. If the ~l'n':III( l' Illtinuc in 

employment b('Y'IIIJcl that )"(':11-, a t:lllltT:ld rUl' it ~l'cund 
year i." illiplied, and ."U ou. indeed in t:a~c of menial 
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or domestic servants, the contract is by general cus
tom dissoluble by a month's warning, or paymcnt of 
a montL's wages. And though a hiring in gcneral 
words is p' jl/llifacie presumcd to be for a year, evcn 
though the master and servant may havo thought 
that they could separate within the ycar; nntl thou.dl 
the circumstance of the servant's leavin..; in the middle 
of a year, or having previously served for a short!'r 
time than a year, will not prevent the usual inter
I,relation from taking place; yct this presumption, 
arising from the use of gcneral words, is capable of' 
being rebutted_ Thus, a general hiring at weekly 
wages is but a weekly hiring, if there hc no othcr 
circumstance whence the duration of the contract 
can bc collccted, e. g., a hiring at 80 much per week, 
" for so long a timc as the master shall want a ser
"ant," or "fur so long a time as the master and 
scrvant shall agree," are weekly hirings. But, if 
there he any circumstance to show that a yearly 
hiring was intended, a reservation of wages payahle 
at shorter intervals will not control it; as, where the 
contract was to serve "at the rate 'Of four shillings a 
week," the parties having liberty to part at a month's 
notice from either, this was held to he a hiring for a 
year; for the mention of a aJonth showed that the 
stipulation for a weekly payment of wages was not 
intended to limit the dnration of the contract. But 
an indefinite hiring by piece work, or a hiring to do 
a certain quantity of work, cannot be considered a 
yearly hiring. 

It fullows from what is aLove stated, tbat if a 
master dismiss his servant (hired generally) without 
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cause, the latter will have a ri"ht to wages up to the 

pxpirati"n "f the For; while, on the other hand, if 

the servant '1uit his master eau'ek,·lv he will be 
entitled to no w:J~e": nor will he be ~I" l'TLtit1I_'·1 if 
Ji,mi."l"! bcf'Jre the expiration of hi., term of service 
fur misconduct. 

The master will be jmtifieJ in taking tbis step by 

any exhibition of moral turpitude on the part of the 

servant, e. g., an assault on a maid sermnt, or the 
persuasiun of an apprentice t" clope; by a rlfll.·,,1 t .. 

obey his lawful orders, or the .·eT\'ant'~ unwarrantable 

absence from his duty, even thou~h illl!JIUlJlary; DS, 

if he I"ul,jl'l't himself to ilJq.ri~IInllJt·ljt. Thtlu.~.dt it 
iM utilcrwi:-e if the :Jb",coc(: be w:lrraotablc, e, g., fur 

the pUTJ""e of baying a severe burt remedied. And 

a mere temporary au.'enee without leaye, inyolving 
no immoral purpo.e, appears not to be a sufficient 
ground for his di .... lIJi .. :.;;JI; l':-opcl'iaiiy if the 11I:.1:-kr')oI 

business be not scriuu,ly impeded. \\,1"." a clerk 
claimed to be a partner, nod tIl traTl . ..;act 1111~i1Jl'~":' :l~ 

such, his master was held .ill.tili,,! in imlllediately 

di."llIi ... ~ilJ'.!; him from his service . 
. \:-. it Wvuld be fuund cxrl'll1'iy(~ and ('rl'r,·, .. ~i\'l~ if 

di~putcs between Dlaster nud t'l'n<lllt Wl're alw:lyA til 

be t-t'tth'll Ly lI!e:lIl:-o of all adi.,'j at law, :-umDiory 

juri8c.lictiuu wa..., at an early pl·rio41 ~i\,l.'11 iu EI1.:.::i.lllu 
tIl jtl:-til"'''' tlf the 1'1';1<'1', t'l ndjudic:ltc Uptlfl l'l'rtain 

IJlatlt'r~ of ai"'J,utl' between masters and 8er\'3nt.~. 
Til,. ~tatut~ which t!I',lnt..., :11Jd re;:ubte ... tLi .. ~11I1I1J1:lr.'" 

jllri",dil"liolJ ,d' IIw!..!i,,:r,Jtl·'" in l"JIJlI'r ('.III.I(!.I, i ... l'~II" 

"j.\ (\111. ~t:Jt. U. ('.~ intilul .... J, H .\11 .\d rt'''I'J..'l':'J'.~ 

~Ja ..... tl'r alld ~l'n·allt." 
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By section 3 of tbat Act it is provided, that nil 
agreements or bargains, verbal or written, botween 
ma,ters anll journeyman or skillel! labourers in any 
tral!", "allillg or craft, or between masters nnd ser
Yallts 01' labourers, for the pel'furlilanee of any dulic, 
or service of whatsol'ver nature, sball, whetbcr the 
perfUl'mance bas been entered into or not, be bindill;'; 
on each party for the duo fulfilment thereof; but u 
",'rLal agreement ,hall not exceed tho term of one 
),,,nr. 

The fourth section of the Statute of Fmnds enactR, 
am,"'.C!<t other things, that no action shall be brought 
whereby tu charge any person upon any agreement 
that is not tll be performed witbin the space of one 
year from the making tbereof, unle's the agreement 
upon which Buch action is brought, or some note or 
memorandum thereof sball be in writing and signed 
by the party to be charged therewith, or Borne other 
per"on thereunto by bim lawfully authorized. 

Section 3 of the Act above mentioned seems to 
provide for cases of agreement not exceeding the 
term of one year, but which arc to commence at a 
future p"riod, and would therefore be within tbe 
provisions of the fourth section of the Statute of 
Frands. 

It will be noted that a contract for service which 
is not to be perfi)rmed within the year must, accord
ing to the decisions, be evidenced by a writing or 
writings, in which must appear not only the promisc 
to serve, but the consideration for the promise. 

By section 4 it is enactcd, that if, after any such 
engagement as is mentioned in 'eel ion 3 is entered 
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into, allfl durin:! the peril1d ,f luck (1I~/(l.l' 1IIIId, 

w}wt1ier Ruch employment has I'L'en CI'IIIIIIL'IICed or 
1111(, til" P'T'0111l who tlHT"hy undertook fll 1,vrf"rlll 
any sen-icc (Jr wllrk. H,rll'",·" tl) ~') t ,w"rk. IIr (with"ut 
1" nlli . ..;~iuu or di",·li;lI·~'·) h':!n·s the CllIplo): of the 

I,arty whom he ha .... cn~:I.~t',1 tl) .""'/"\,". or rt·ru .. ,,~ to 

j,lwy till: lawful CIJllIIIl:lIJd:- of the I"'r",n under wiJII"e 

dircdiull :-;udl :-.( nicc.'''' nrc to be pcrfurrucll, IIr IH .. '~lcd:-l 

the :-;,'n'ice or injurcli tl\(· I,r"iwrfy (,f hi ... emploJl·r, 
tbe offender ,1",]1 (upon the e""11'].lilt of -1I,·h em

pl<l)l'r or any f'l,r-'lI!l in ch:lf;.!') unJer Jli'lll Itl' li:d.Jc 
til 111111i ... L11l1'1Ll for !'"ul'h O["I1I"l', :15 prt .... criL, ,1 by the 

'\' t. 

~'·ction ;) r"IHJer . ., ta\'l'rn'Keepers and lither 1,"1"-.1111" 
liaLle II) 1.tllli ... bllll'lll for inducing ~1'nalJts til c,mfc

J(·rak for uCllIanllillg extra\':l~ant ur bi;!h wa~l''''; and 
l"l'ctiun n pru\'jtlcs tli:Jt no tavern-keepcr ur b11ardill;':' 

Iluu"'l·.].;cl'l" r bhall keel' laLourcn;' Wl·:t1 ill~ :Qli':lr,l 

in pled;:e for more than six dullars. 

~"di"11 7 pl'u\'idcs that :111)" eJlle "r mil!"!..! jll.ti 

lIf the I,cace may receive the cOOl}lbiri!-'. ull oath, uf 
},arti,·s c!'lIqdailiing of allY Clllltr;l\"l t:tilill I)f till' pre
cedinri ~l'cli'JlIs vf the ..:\l'l, :1IJ11 way C.IU .... '; all IJartil· .... 
e""e,,)'",,d \0 appear Lefur" bim or tbem, ulld ,hall 

hear and determine the cOlUI,!:tillt in :1 summary lIlIJ 

expeditiuus Ulanner, and punisb I'arlie.' found ~uilty 
of the offence all, "",1, by fine or iOlprisolllUent, 

allowing such "",t, :IS nmy be ].>",,1 and ju-t 
On the peculiar w"r,liu:..!" e·r ~cction I, •• and during: 

the Ill"ti"d of :-.uch l·Il1!:I:.!CIIH'lIt," it wa." In'illl',illiat 

all t'1I1I1},Lillt'i under thi." ~t'l'ti'-'Il llIu .. t bo llrlltl,!!"1it 

1)'_'(',1,' tilt; tcrtJl uf the l'1I:-:'I:":' l.ll.'llt had c.xpircJ; :lIl'l 
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the words contained in the seventh section, "may 
rcceive the complaint, upon oath, of parties oom
plaining," gave ri.,,· to a douht whether the magis
trate could, in his discretion, examine the defendant 
on oath. Accordingly, the Act ~!I Vic., cap. 33, was 
passed, by the first section of which the jurisdiction 
of 11I,,~i,tl""tes is extendcd to complaints brought 
within one month after the termination of the engage
ment for scrviee; ond by section ~ magistrates arc 
required to take the evidence of the defendan't, if 
tendered, as well as that of the complainant. A 
summary remedy is also given by section 1~ of the 
Act r"-,peeting lIIaster and Servant, to the servant or 
labourer against his master, in cnse of misusage, refu
sal of necessary provisions, cruelty, ill· treatment, or 
non-payment of wages. 

It is to be observed that the punishment imposed 
upon servants and tavern-keepers for offences against 
the provisions of sections 4 and 5 of the Act rcspec
tively, is a fine or imprisonment; and where the fiDe 
is not paid, the defendant may be imprisoned. But 
section 12, under which the Master may be directed 
to pay wages and costs, only empowers the magis
trate to issue a distress in default of paymeDt, but 
Dot to imprison. 

It is Dot deemed necessary to devote a section to 
the subject of contracts with seamen, as there is DO 
special legislation affecting mariners navi~"ting the 
Canadian lakes. If any Buch ""!finer or sailor has a 
claim for w"~es, he may enforce it in Upper Canada 
under the Act re~pecling Master and Servant, 01 

bring an action to recover the wages in the ordinar.., 
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cIJurt.'i. j 1i:--I,utC5 between master mariners and tIl! ir 

seamen may in general be settled undcr the provi
,jollS of the above mention,,'] _\ct. as the relation "f 
1II:l.'"ter and ~(:rY3nt Iw.'i beeD hdrl fq ex j""t bctwecn 
such pc rf'(J lJ ..... 

~. (·olllJ'/I{f.~ if S,d, . 

.. \ ~jjlc i.'i a transmutatiun of pruperty fr(11Il one 
nlan til anlJt1ier, in consideration of a I,JiJnr)' I,ril.l'. 
It differ ..... (rOlIlI barter or exchnnge in flti .. re:-l,('d, 

that cxch:mg-c i ... , correctJy :-opeakill.:!. a t!'".Lll"'IJlutati'ill 
of [,r"per!y from one man to another Co)r n considera
tion not given in money, but in '''me other ,urt of 
(',IJJllIliJJity. 

"-here a mau has in hi,mdf the pl'''l"r!y in g,)od" 
the general rule is Ilrat he "",), uj'l""~ "f IL, .. " by 
snle tl) Wh')IIJ~'H .. ·\Cr and ho\vevcr hl_' pl(:a~~:~; pru\"i,J,_,1 

that the circumstances of .'ueh dj'p",al arc not ,uc-i, 
as to bring it within the ~C(Jp" Ilf section 1 .... "f the 
_\cI f"r the rclief of Ins"l,.c·"t lI,j,'"r', or ,11.,1 of tl,e 
I",;olvent_\dsof 1'1;1 nnd ]''';,); and [",,\·i,J,.,J 11,,,1 
judgment ),a' "<1t been obtained against hill!, :",,1 the 
writ of eXeC'uli,,1I actually deli I'e r,., I Iv th,' ,hcritT, for 
then the goods arc bound I" an,\\'"r 110,' d, l,t frulIl 
the time of the delivery of the writ tu the ,I" ril!' 
1-:\ i..'n in this inLtcr casc, as the IJrllllcrty rl'lU:liu.., ill 
him, I,e llIay di'I'"'" of them subject to IIr" .herifT's 
right t" .oizc. By the law ,d' E"el:",J, 8Illesof goods 
lUaue in certain pri\'i),.~1'11 I'lacc's in Encl.,,,.) caliI'd 
markctR U\'l'!'t, Il} Ill'rsuII8 wliIJ II.i\"L' :10 ,':"II'l') fy in 
thl' goods, but only the I',,,,,,.,i,,,, of tliem, confer a 

19 
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good title on the purcbaser; but it seems to be gene
rally considered that tbe law of market overt docs 
not apply to this Province, and conseqnently a sale of 
goods by a person who has no right t" sdl is in no 
case valid against the rightful owner. And a person 
whose goods bave becli stolen may recover theul or 
their value by aetion from an innoecnt vendee, though 
he has taken no steps to prosecute the thief. 

A sale of gOO(j,: mUAt be either by deed or parol. 
When the sale is mnde by deed, the instrument is 
called a bill of sale, and the property in the goods 
1'usses by the delivery of the instrnment out of thc 
vcndor into tbe vendee. Other writings, not under 
seal, do not of themselves convey the property, but 
arc merely evidence of parol sules and contracts of 
sale, by virtue of which the propcrty passes. 

By Imperial Statnte 29 Car. II. cap. :3, commonly 
called thc Statute of Frauds, which is in force in 
Upper Canada, and by cap. 44, Can. Stat. U. C., 
certain contracts for the salc of goods aro required to 
be evidenccd by writing. Before we come to them 
it may be well to point out what was necessary, before 
these statutes came into force, to effect a valid sale of 
goods. By tbe common law, if A made an offer to 
13 to pay him a certuin price for his goods, and 13 
accepted bis offer unconditionally, the bargain was 
',umplete; and A, if be tendered the stipulated price, 
might, on B's refusal to deliver the goods, have brought 
an action of trover for them. In the same way, if A 
refused to pay the price on the goods being offered 
to him, B might have brought an action against A 
'·ur the price. .t.;ul if .\ and B Hl"paratcd without 
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further w"r,k after concluding a bargain, whicL, 

like this, ClflJtl'J!lJ.Jat'.:d a J,r""':lll and immediate 

eompletiou "I' the sale, and a transfer of 11., >,,,,,01, 

and the price respectively, such o"p"r.li.m WUII:oI 
have been considered as equiralent I" mUlual consent 

to rc,cill'] til<' contract. Tbis, of course, would not 

have been tllC case if :IIIJlhin~ were gil'en in part 

paYIJJ(,lJt, or "art of the )!()I)(,j., Wl'H: Jt.:lir(:r~ll Ily way 

vf l';Ir!Jt, ... t: nor would arJ)' such inference havc been 
drawn froll! tlH·ir !-('p:lratiOJIl if thc h:lr,:.!aill \f:J.~ IJtJt 

by its tl'rlll~ in":IIdt,,j to be perfurmed at oncc, but at 
sumo future tillll', 

'fhu!i tbl...' parti~s Wl'rl'. ace.,rl]in.~ tlJ tlil..' common 

!aw, J'l'I"lllllally Lound Ly tb,-,ir contract to each other 

ns soon &8 wurds of a.:.!rCCllIl'lIt had I,a!'i!-l'd between 
them. 

~uclJ was the COl1l11l0n law rc;-;p,.'('(ill~ 011 Eales uf 

p"f'oll,,1 pr<'IOl'lly, and such i., still the law rC'I,crt

jog I'!aks uf' ~nudH ullder the value uf ,( III ~ll'lIill~ 

(til, 1;11). with this ",J.Jili,,", that, uy tbe fourth 8ee

ti'lll of till' ;'latut,· of Frautl.-!, no :tt:li!ln l'an be waiu
tailll'll on nny n~rl'Clllt'lIt for the !'aJe of them that i.-: 
not to Lc perfurmed within Ihl' 'I'acc of one )','ar 

f'rolll the l1wkill:.! thefellf, ullk~ ... tlJC lJ.L"fl·l'llIl1Jt be 

in writill~. alld l'i~lIl'd by tho party to lJl' l'liart:t'd 

tiH:fl'witiJ. or !,-lHlIl' other pt·r:-.on thcrcuillo t,.\' 1,ilJl 

lawfully authorized. It h". Ul'<'11 ,!<-vi,],·,1 l",wcI'cr, 

tbat on :I,!Tt'l'llIl'ut is valid dWIl,::iJ nut in wriliu::. if 

it p,,~, ... ibl.\ c('uld IJe IlI'l't;'f1I1I..',j ""ithill rlie )l'ar. 

""ilb Il· .... j,,'d (II l'"utrach for the 8alo "I' ;.!"l'.)" uf 

tho \';dlll' 1,1 :!.:III ~lt:rlillL! oDd ul)\fard~, they, l,l"IJ .... · 
lJl'ill~ within the I-lTti'lll of till' :'1:1(1111' ul' J'mud .. 
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ju,t commented UpOD, are also go,'crocd uy th~ 

sevcnteenth section, which enacts that no contract 
for the sale of any goods, wares aDd. merchnnilise. for 
thc price of £10 [sterling] or upwarils, shall be al
lowed to be good, except the buyer sqall accept part 
of the goods so sold, and actually receive the samc, or 
give somcthing in earnest to bind the bargain, or in 
part paymcnt, 01' that some note or memorandum in 
writing of the said bargain be made and signed by 
the parties to be charged by such contract, or their 
agents thereunto lawfully authorized, We will con
sidcr one by one the parts of this important scction • 

.1\~) contract for flie sale of any goods, wares and 
merchandises. - A distinction was formerly taken 
between cascs in which the thing contracted for was 
in existence and capable of delivcry at the time of 
the contract, and cases in which it WDS necessary that 
something should bc done in order to rcnder it capa
blo of delivery. ~'he former cases wcre universally 
allowed to bc within the Act; but the decisions on 
the question whether the latter werc so, were not 
vcry consistent. However, by sec. 11, cap. ·n, (Jon. 
Stat. U. C., following Imperial statute 9 Gco. IV. 
cap. 14, see. 7, it is enacted that the seventeenth 
section of the Statute of Frauds shall extend to all 
contracts for the sale of goods to the value of $40 
and upwards, notwithstanding the gooils may be 
intended to be delivered at some future time, or may 
not at the time of such contract be actually made, 
procured or provided, or fit or rcady for dclivery, or 
some act may bc requi.,itc for thc making or com
pleting thereof, or renilcring the sallie fit for delivcry. 
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It ill to be "\""_ rr",j tl"lt while, iD order Ii .. ,t the CO)D. 
tract for the sale of goods may come withiD the ,(,h·n. 

kelltll :>-,_'c-ti'"1 of the :--:t;dut,~ of Fra~'l. ... it i8 necessary 
that the .~"u,j, which are the ,"l'j"d 'Jf the cODtract 
should IJe of the value of £1 Ii ,tcrlill~ "r upwards, .cc. 
11, cap. -ll. Con. ~tat. U.l'., apl,li," t" cODtracts fur 
the sale of g'!"'], of the value "I' ~ III and 11['11',,,,1" 

A contract fur t I:e sale of Btoek, or ,hares in a canal 
company, or similar f,ul,lie uDdertaking. is lIut 

within the "':cvcnteC'rJtlt !'1'di(lU of the ~tatute of 
Fraulk nor is a cUlItra"t to procure ~oods and carry 
them. ~"J,., by auction, however, arc within tbis 
sectioD. 

i::./'t·cpl tilt: buyer sllUli II, I fiA part ({ tlll' :/OIIJ ... !Il 

sold, and actually r" 1 in,' tl/l: 8 11/(, .-'1'111.:1'" arc tW'J 

Borts of acceptance f"CI';.!lIll' d by t111' ('uuru. under 
t.his scction, nu actual aod a COII~t('lld!'n' :Ie'" 1,la!I"(" 

.. \n actual deli\"t.~r'y of the wllt_dl' l)f the ~"I"l .. illl .. th,' 
po:-;o.;cs:-:iuJl of the purchaser, i:-:; ('a~il)' recognized when 
it Ul'Cur:-:; but iu Ulany (':1:'(''', wb"I,' tbe lutur" 

wei,~ht, I'izc or :-itllati,,11 of th,_' .:':'"11)''' wuuld render 
the adllai d~·Ii'·I'ry iUI"JIIVI'llil'llt, a ~yIllLulj~.:;d JI·)in·ry 

and 'lccl'l'talhT lJa .. been allowed. F"r ilJ .. t:ancC', tho 
delir"ry of tho kl'y of (h,· "':lr,·h"u·" in which tho 
c:ouJ~ nrc luc]:.!l,tl. or (If some lither I·f till' ill,h, ;{J of 
(,rupcrty, .-uclt ,r. tl,,' bill lIf ladinl!. has been held 11 

sufficient Jcliv('ry. :-:" al:-u a sufficient J, I'Hry may 
I.e in SlIllJe case, illfl'rrl'd from the Vl'lldcl":- tlt-al i ".:,:, 
and thc vendor's suffcriog him lu d\!al, with 1!ltoJs a'l 
bis own l,rl'l'('rty. .\ tr;III ... ft'1" I.[:t hllr:--('. hy l.nh·r "I' 
till' \·t'lIlk,·, frum till' rt'ud,.r· ... :-;t!e :-tal,le illto) an •• tller 

.A hi~ :-t.,LI,'~. ha~ l'l'l'lI 1t1,1,1 :-utlil'icnf. \\ IIt:rl' a 
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boc:she'\d of wine in tbe warehouse of tbe Lundoti 
D~ek Company was verbally Bold, and u delivery 
order given to tbe vendee, the acceptunce of the 
delivery order by tbe vendee was bcld to be no accep
tance of tbe wine, and to be incomplete nutil thc 
London Dock Company accepted the order for deli
,'ery, and tbereby assented to hold tbe wine as the 
agents of tbe vendee. But where the acceptance of 
pari of the goods only is relied on, it seems that tbe 
acceptance of a sample which is a part of the goods 
intended to be sold, and diminishes by an amonnt, 
however Bmall, the quantity of the goods remaining 
to be delivered, is a sufficient acceptance under the 
statute to bind the bargain as to the whole. 

Where two or more classes of goods are jointly 
ordered, acceptance of one is an acceptance of the 
other. Tbus, wbere a person goes into II shop and 
buys various different articles at the same time, snch 
a person does not make as many different contracts 
as there are articles purchased, but one contract for 
the whole; and tbe acceptance and receipt of any onc 
of the articles so purchased, will take the contract as 
to all of them out of the operation of the statute, 
But where growing crops were put up to auction in 
several lots, and separately knocked down to a bidder 
at separate prices, it was held that there was a dis
tinct contract of sale as to each lot. 

I t is decided that one person in possession of 
another's goods may become the purcl,","r of them 
by parf,l, and may do subscrJuent acts without any 
writing between the parties, which may amount to 
un aoceptance, 
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Or !Jive sGnltthing in earnest 10 bind the bargain, 
or in part pa!lmpnl.-If a purchaser of goods draw 
the edge of a shilling over the hand of the vendor, 
and return the money into his own pocket, which in 
the north of England is called "striking a bargain," 
that will not be sufficient. A contemporaneous 
agreement that a smaller debt due fram the vendor 
shall go in part payment of the goods when delivered, 
is not a part payment within the provision. 

Or that some no Ie or memorandum of the b""gain 
be made.-The term~ of the bargain may be collected 
from various instruments, and need not necesRarily 
be contained in one. Thus, a series of letters relat
ing to a bargain, and terminated by a letter express
ing the assent of one of the parties to the contract, 

. would be sufficient evidence against that party to 
satisfy the statute. Thc contract must stand as it 
appears in the written contract, as no alteration can 
be made in it by word of mouth, though it may be 
altogether rescinded by a parol agreement to that 
effect. 

And signed b!l the parties to be charged.-Thc 
appearance of the vendor's name, printed in a bill of 
parcels, is, it secms, a sufficient signature to bind 
him. If the note commences with "I, A. B., agree 
to sell," that is a sufficient signature by A. B., though 
it is otherwise where a signature at the end of the 
instrument was manifestly intended in order to its 
completiun; as, where it concluded "as witness our 
hands." And as the statute only requires the signa
ture of the parties to be ch;ll';!eJ, a memorandum 
8ign~d by t he vendor hus bl'en held sufficieut tu bind 



CO~TH.\CTS OF SAL"-. 

hogshead of wine in the warehouse of the London 
Dock Company was vcrbally sold, and II delivery 
order given to the vendee, the acceptunce of the 
delivery order by the vendee was held to be no accep
tance of the wine, and to be incomplete until the 
London Dock Company accepted tha order for deli
"ery, and thereby assented to hold the wine as the 
agents of the vendee. But where the acceptance of 
part of the goods only is relied on, it seems that the 
acceptance of a sample which is n part of the goods 
intended to bc sold, and diminishes by an amonnt, 
however small, the quantity of the goods remaining 
to be delivered, is a sufficient acceptance under the 
statute to bind the bargain as to the whole. 

Where two or more classes of goods arc jointly 
ordered, acceptance of one is an acceptance of the 
other. Thus, where a person goes into a shop and 
buys various different articles at the same time, such 
a person does not make as many different contracts 
as there are articles purchased, but one contract for 
the whole; and the acceptance and receipt of anyone 
of the articles so purchased, will take thc contract as 
to all of them out of the operation of the statute. 
Bnt where growing crops were put up to auction in 
several lots, and separately knocked down to a bidder 
at separate prices, it was held that there was a dis
tinct contract of sale as to each lot. 

It is dccided that one person in possession of 
another's goods may become the purchaser of them 
by par"l, and may do subsccluent acts without any 
writing betwecu the parties, which may amount to 
tIU aoceptance. 
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Or !Jive sOl/Hiking ilL earnest to bind the bargain, 
orin part paympnt.-If a purchaser of goods draw 
the edge of a shilling over the hand of the vendor, 
and return the money into his own pocket, which iu 
the north of England is called "striking a bargain," 
that will not be sufficient. A contemporaneous 
agreement that a smaller debt due frum the vendor 
shall go in part payment of the goods when delivered, 
is not a part payment within the provision. 

Or that some nole or memorandum of the hW'gain 
be made.-The terms of the bargain may be collected 
from various instruments, and need not necessarily 
be contained in one. Thus, a scries of letters relat
ing to a bargain, and terminated by a letter cxpress
ing the assent of one of the parties to the contract, 
would be sufficient evidcnce against that party to 
satisfy the statute. The contract must stand as it 
appears in the written contract, as no alteration can 
be made in it by word of mouth, though it may be 
altogether rescinded by a parol agrecment to that 
effect. 

And signed by the parties to be charged.-Thc 
appearance of the vendor's namc, printed in a bill of 
parcels, is, it seems, a sufficicnt signature to bind 
him. If the note commences with "I, A. 1:., agree 
to sell," that is a sufficient signature by A. D .. though 
it is otherwise whcre a signature at the cnd of the 
instrument was manifestly intended in order to its 
completion; as, where it concluded "as witness our 
hands." And as the stat.ute only requires the signa
ture of the parties to be charged, a memorandnm 
'ignctl by the vendor haH been held sufficieut to bind 
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him, though it was not signed by the vendee, a~ainst 
whom, therefore, the contract could not have been 
enforced. 

Or their ":/nlI8 t!,erellnlo law/ull!f allthori.onf.
The authority need not be in writing, and a subse
quent recognition by the principal is sufficient evi
dence of its having been given. But it has been 
held that one of the contracting parties cannot be the 
",~cnt of the other for this purpose. An auctioneer, 
however, is in general considered, as the agent of both 
parties, to bind them by signing for them; and if the 
auctioncer, or auctioneer's clerk, write down the pur
chaser's namo in the sale.book, opposite the lot for 
which he is the highest bidder, that is a sufficient 
,i~n"turc within the Act. 

But the contract has also, in sarno cases, the 
further effect, besides that of binding the parties, of 
transferring the property in thQ goods to the person 
purchasing, and that in the price to the person soIl
in~; so that the goods, though in the possession of 
the vendor, arc nevertheless at the risk of the pur
chaser. This effect takes place where a contract is 
made with a view to immediate completion, and the 
price of the goods is tendered, or in whole or in part 
paid, or the goods, on the other hand, are offercd to 
the purchaser, or a part, eveu the smallest portion, 
delivered to him. Again, where a contract is made, 
the completion of which is postponed by agreement 
till a future day, and the goods purchased are in the 
p""ccsiun of the vendor, and nothing is required to 
be done in the way of preparation or of selecting 
them, or setting them apart before delivery to the 
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purchaser, the goods are, immediatQiy after the 
making of the contract, held by the vendor at the 
risk of the purchaser; but in cases where the pro
perty in the goods has passed, the Yendor may slit! 
have a right to retain the geods by virtue of his lien 
for the purchase money. If the bargatn is for ready 
money, the vendor is not obliged to part with the 
goods till the price is paid. If, however, credit is 
given for the price, and the vendor has contracted to 
deliver the goods either immediately or at some day 
before the expiration of the credit, he has no right 
to detain the goods. A lien is wholly inconsistent 
with a dealing on credit, and can only exist where 
payment is to be made in ready money, or by the 
giving of security; and if security is agreed to be 
given, the lien will exist until the security is given. 

The vendor must deliver the goods as soon as the 
vendee has performed all the conditions precedent on 
his part, and may, if he refuse to do so, be sued 
either specially for non· performance of his contract, 
or in trover for the goods themselves. If it be gene
rally mentioned that the vendor shall send the goods, 
that means within a reasonable time; and what time 
is, under the circumstances, reasonaLle, is a question 
of evidence. If a particular day for deli very be spe
cified, an actual tender of the goods to the purchaser, 
if he be at his warehouse, at any hour of the day 
which will allow him before midnight to examine, 
weigh and receive them, will be good, in the absence 
of any special custom; but the purchaser is not 
bound to remain at II is warehouge after a reasonn ble 
time before sunset to allow of the exalUination. In 

20 
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the absence of special stipulation, the l'ondition pro· 
cedent on the vendee's part is readiness to pay the 
priec j and of this readiness to pay, a dcmand of the 
goods is prim" facie evidence. But w herc thc good. 
aTe sold on credit, the vendor may be compelled to 
deliver up the goods without payment or tender of 
the price. And where goods arc not sold on credit, 
and the vendor, without insisting on payment before
hand, has done that which amounts to a delivery af 
the goods, e. g., has made a symbolical transfer of 
property which by its naturo is unfit to be delivered 
otherwise-as, for instance, by giving up to the veD
dec the key of the warehouse where it is deposited, 
or giving a delivery order to the wharfinger in whose 
possession it is, to which order the wharfinger has 
signified his assent, or whcre he has done any aot 
which would determine his rigbt to stop in transitu
he cannot take advantage of the circumstance that 
the goods are not gone entirely beyond his control, to 
retract bis act of delivery, and detain the goods unt,l 
tbe price is paid. 

H an article is bespoken to answer a particula-r 
purpose, a warranty is implied that it will answer 
such purpose. In every contract to supply manufac
tured goods, a warranty is implied tbat tbey sball be 
of a mercbantable quality. But where goods are sold 
JJy sample, though the vendor is bound by his express 
contract to furnish something corresponding witb the 
sample, no warranty as to their being merchantable is 
implied. Every affirmation at the time of' sale of 
personal chattels is an express warranty, provided it 
"ppear to have been 80 iRtended j but a warranty 
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after the sale is void, for want of consideration. 
Where the sale is by a written contract, howevcr, no 
oral allegation can possibly operate as a warranty, fur 
thc writing is the only evidence of the contract. The 
vendee of a specific chattel, delivereu with a warranty, 
has no right to return it, though he may use the 
breach of that warranty as evidence in reduction of 
the vendor's claim for compensation, or may bring 
an action thereon against him. But if an article is 
ordered from a manufacturer, who engages that it 
shall be of a certain quality, or fit for a certain pur
pose, and the article is never completely accepted by 
the party ordering it, the latter may return it as soon 
as he discovers the defect, provided he has done 
nothing more in the meantimc than was necessary to 
give the article a fair trial. And where goods are 
purchase.} by sample, the purchaser may return them, 
if not in accordance with the sample, within a reason
able time for examination and comparison. It is to 
be observed, moreover, that defects apparent at the 
time of a bargain are not included in a warranty, 
however general, because they can form no subject of 
deceit or fraud, and both parties must be hcld to have 
understood that the warranty was made, saving those 
manifest defects contemplated by the parties. 

If the vendee refuse to accept the goods, the ven
dor, having performed all conditions precedent on his 
part, may sue hirn either specially upon his contract, 
or, if the property have passed to the vendee, for 
goods bargained and sold; in which latter form of 
action he will recover his entire price, while in the 
special form he will recover but the alnount of damage. 
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sustained by him. If the goods are to be delivered 
at a stipulated place, the vendor, before suing for the 
price, must tender them there, unlcss, indeed, the 
vcndce have refused or put it out of his own power 
to complete the contract. If there be no stipulated 
place, it is the vendee's business to fetch them. 
Whcre the goods are to be forwardcd by n carrier, 
the vendor must enter them so tbat the carrier may 
be rcsponsible for their value if lost. 

As fraud vitiatcs every contract, it will be a sufficient 
excuse for the vendee's non-performance of his part, 
that the vendor was guilty of fraud, as by employing 
puffcrs at an auction to enhance the price, without 
giving notice of his intention to do so; though there 
will be a difference if the intent were not to enhance 
the price generally, but only to prevent the goods 
from going at an under value. And it is clear that 
an employment of anyone to bid vitiates 8 sale 
advertised to be "without reserve." Fraud in one 
party gives the other party a right to rescind the 
contract; but if a vendee, after discovering the 
imposition, choose to lie by and treat the property as 
his own, he wiII be considered as having elected to 
confirm the transaction, and that even though he has 
discovered a new incident in the fraud, for that does 
not give him a new right to rescind, but merely 
strengthens the evidence of the vendor's dishonesty. 

Either party may of course excuse himself from 
the performance of his contract by showing that it is 
illegal: in other words, any illegality either in the 
promise sought to be enforced, or in the consideration 
supporting the promise, is a ground for avoiding the 
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contract. But where both the consideration and the 
matter to be performed are legal, the plaintiff will 
not be prevented from recovering by an infringement 
of the law, not contemplated by the contract, in tho 
performance of something to be done on his part. 
'l'hus, a rectifier in England having, contrary to statuto 
(3 Geo. IV. cap. 8, sold spirits without a permit 
expressing their true strength, was allowed to main
tain an action for the price. 

By sec. 8, cap. 104, Con. Stat. U. C., "all sales 
and purchases, and all contracts and agreements for 
sale or purchase, of any real or personal property 
whatsoever, made by any person or persons on the 
JJord's Day, shall be ntterly nnll and void." It will 
be observed that this enactment is more sweeping 
than the English act, which has been held only to 
render illegal and void sales made in the course of 
the ordinary calling of the vendor. Thns, wher~ in 
England a man sold a horse on Snnday, the sale was 
upheld on the gronnd that the sale was not within 
the vendor's ordinary calling. Hut such a sale would 
be clearly void by onr statute. 

Contracts of sale may also be held void for ille
gality, independently of any statute, on account of 
immorality; as, a contract for the sale of obscene or 
libellous prints. 

It is not neceRsary that an act forbidding any con
tract should declare it to be illegal, nor does it matter 
what the objcct of the statute may be; nor if an act 
or contract is prohibited merely by the imposition of 
a penalty, is anyone allowed to sustain the legality 
of the contract by declaring himself ready to pay the 
pcnalty. 



CIL\P'l'ER V. 

1\rEltCAXTILE HE:JrEDIES. 
--+--

1. Stoppage in Transitu. 

When goods are consigned on credit by one me\'
chant to another, it sometimcs happens that the 
consignee becomes bankrupt or insolvent, while the 
goods are on their way to him and before tbey are 
delivered. In such case, as it would be hard that 
the goods of the consignor should be applied in pay
ment of the debts of the consignee, the former is 
allowed by law to resume possession of them if he 
can'succeed in doing so while they are on their way. 
This resumption is called stoppage ,in transitu. 

One who is a more surety for the price of goods 
consigned has not, as such surety, the right to stop 
in transitu. If a person abroad, who, in pursuance 
of orders sent him by a merchant here, purchases 
goods on his own credit of others whose names are 
unknown to the merchant, and charges a commission 
on the price, he will have a right to stop in transitu, 
if the merchant fails whilc they arc on their journey. 
So also will a person who consigns goods to be sold 
on the joint account of himself and the consignee. 

As to the period during which goods may be thus 
stopped, the general rule is that they are in transitu 
so long as they remain in the possession of tho 
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earrier, as such, whether by land or water, even 
although such carrier may have been appointed by 
the consignee himself; and also while they are in 
any place of deposit connected with the transmission 
and delivery of them, and until they eome into the 
actual or constructive possession of the consignee. 
Thus, if goods be landed at a sea· port town, and there 
deposited with a wharfinger appointcd by the con
signee to forward them thence by land to his own 
residence, they are subject to the consignor's right of 
stoppage while in the hands of the wharfinger. But 
the transit is completely at an end when the goods 
arrive at an agent's who is to keep them till he 
receives the further orders of the vendee. 

When the possession of goods has been resumed 
by the vendor under his right of stoppage in transitu 
he is restored to the lien for the ucpaid purchase
money which he had before he parted with such pos
session, but according to the better opinion, the con
tract for sale is not thereby rescinded. 

The right to stop in transitu may be defeated, 
however, by the assignment of the bill of lading of 
the goods by the consignee, made for a valuable 
consideration and without notice to the assignee that 
the goods were not paid for. 

A cons'ignor who is desirous and who has a right 
to stop the goods in transitu is not obliged to make 
an actual seizure of them while upon their road; it 

·is sufficieut to give notice to the carrier in whose 
hands they are, on the delivery of which notice it 
becomes that person's duty to retain the goods, so 
that if he afterwards by mistake deliver them to thc 
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vendee, the vendor may bring trover for them, oven 
against the vendee's assignees, if he himself have 
become bankrupt; anu the carrier who after tho 
receipt of such a notice delivers goods to the vcndeo 
is guilty of a tortious act, for which ho may, of course, 
be held responsible. 

~. Lifn. 
A lien is a right to retain property until :t debt 

due to the person retaining has been satisfied. It is 
not incompatible with a right in the party retaining 
it to sne for the same debt. Particular liens are 
where persons claim to retain the goods in respect of 
which the debt arises, and these are favoured by the 
law. General liens are claimed in respect of a gen
eral balanoe of account, and these are to be taken 
strictly. Where a lien exists it is available although 
the debt for which the party retaining claims to hold 
the goods be of more than six years' standing, and 
the remedy by action at law barred, in consequence, 
by the Statute of Limitations. 

The doctrine of lien originated in oertain princi
ples of the common law, by which a party who was 
compelled to receive the goods of another was also enti_ 
tled to retain them for his indemnity; thus carriers 
and inn-keepers have by the common law a lien on 
the goods entrusted to their charge; the rescuer of 
goods from perils of the sea has a lien for salvage; 
and it is a principle that where an individual has 
bestowed labour and skill in the alteration and im
provement of the properties of the subject delivered 
to him he has a lien on it for his charges, thus a 
miller and shipwright have each a lien; so has II 
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trainer for the expenses of keeping and training a 
a race-horse. Such is the description of a lien at 
common law. Whenever one of any other kind is 
sought to be established, the claim to it is not to be 
deduced from the principles of the common law, 
but founded on the agrecment of the parties eithel' 
expressed or to be inferred from ""'.'1", and will 
fail if Bome such contract be not shown to have 
existed_ 

With respect to liens by special agreement, tho 
question whether one has or has not been created, 
depends on the special terms of each individual con· 
tract. The mere existence of a special agreement as 
to price or other particulars will not of itself exclude 
the right of lien, but if any of the terms of the agree. 
ment are inconsistent with that right, it will be 
excluded. Thus an agreement stipulating for pay. 
ment in a particnlar manner, and out of a particular 
fund, might be held inconsistent with a right of lien. 

As express liens depend upon express contract, 80 

implied liens depend upon the implied contract which 
mayor may not be inferred from usage. The usago 
whence such an agreement may be inferred is either 
the common usage of trade, or that of the parties 
themselves in their previous dealings with each other. 
Of this description are most general liens, none of 
which existed at common law, but all depend upon 
tbe agreements of the parties themselvcs cither ex· 
pressed, or to be inferred from their previous deal
ings, or from tbe usage of trade and the decisions of 
the courts of law thereon. It has been settled that 
an attorncy has a licn for his genera! balance on 
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the papers of his client, which came to his han us in 
the course of his professional employment, but this 
right is only co-extensive with his client's interest in 
the papers. A factor has a lien upon all goods in 
his hands for the balance of his general account, and 
even on the price of those with the possession of 
which he has parted. As a lien is a right to retain 
possession, it follows that where there is no posses
sion there CRn be no lien. It also follows that where 
the possession of the goods has once been abandoned 
the lien is gone. The rule concerning possession 
is so strict, that if a party having possession of goods 
cause them to be taken in execution at his own suit 
and purchasc them, he so alters the nature of the 
possession that his lien is destroyed, though the goods 
may have never left his premises. And if when the 
goods are demanded from him, he claim to retain 
them on some different ground, and make no men
tion of his lien, he will be considered as having 
waived it. 

If a security be taken for a debt for which the 
party has a lien upon the property of the debtor, 
such security being payable at a distant day, the lien 
is gone. But a mere right of set-off to an amount 
equal to that for which the lien is claimed does not 
destroy it. 
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ABANDONMENT, 198, 199. See Maritime insurance. 
ACOEPTANCE-

of bills of exchange, 125-6, 137-8-9. See Bills of 
Exchange. 

supra protest, 138~9. 
of· goods within meaning of Statute of Frauds, 22l. 

See Contracts of Sale. 
ACCOMMODATION BILL-

presentment of, wben dis}:ensed with, 14~. 
notice to drawer of, when dispensed with, 14~. 

ACCOUNT-

between partners cannot be had at law, 93. 
how taken in equity. 93, et seq. 
under builder's hanJ to be produceJ on registry of • 

ship, 81. 
ACTS-

of bankruptcy, 44. See Bankruptcy. 
of God, carrier or ship-owner not responsible for, 176, 

179. See Carriers and Contracts of Affreightment. 
ACTIONS-

in Superior Courts. 15. 
County Courts, 15. 
Division Courts, 15,16, 18. See Colleclion of Debts 

by Suit. 
ADMISSION-

by agent binds principal, 115. 
AOENCy-See P'rincipal and Agent. 
AOREEMENT-

construction of the word, when used in Statute of 
Frauds, 168. 

of surety, consideration need not appear in memoran .. 
dum in Upper Canada, 168. 

may be collected from distinct papers if connected in 
sense, 2~3. See Contract8 oj Sale. 

ALIEN-

righ t. of, 8~. 
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ApPOINTMENf-
of "geut, how mnde, 108-9. See Principal and Agent. 
of assignee, 42, 43, 50, 61. See Bankruptcy. 

ApPRENTICE-See Apprenticeship and MJ,ster and Servant. 
master of, mny administer reasonable corpornl punish

ment, 209. 
provisions of Con. Stat. U. C. cap. 7G, respecting, 209, 

et seq. 
parent, guardiao, &c., of minor under fourteen years, 

may apprentico him, 209. 
but term must not exceed minority, 200. 
motber of infant may apprentico him In certain C8.8~B, 

209-10. 
but if infant fourteen yenrB of age, hiB oonBent i. 

necessary, 210. 
mny be n~Figned without his consent, 210. 
pennlty on master for misusage of, or cruelty to, 210. 
penalty on apprentice for disobedience, &c., 210. 
absconding apprentice, penalty for knowingly harbor. 

ing or employing, 211. 
ApPRE~TICESllIP. See Apprentice and j/aster and Servant. 

contrnct of, what, 208. 
uBunlly effected by deed, 209. 
duration of, restricted by Con. Stnt. U. C. cap. 75, 209. 
provisions of Con. Stat. U. C. cap. 76, respecting, 

20a. et seq. 
AnTlcLEs-

of partnership, 80, 90. See Pl.1,rlner8hip. 
AssImm.:-

of bankrupt, 42,48,50,51, 53,65, et seq. See Bank
ruptcy. 

of bill of lading, rights of, 182. See Contracls 0/ 
Affrei!lhtment. 

ASSIOX:\IENT-

under Insolvent Acts, 41,47. See Bankruptcy. 
o!' apprentice, 210. See Apprentice. 

AT ANn FnOM-
construction of these words in polioies 101. Seo 

lIaritime [/I.wrance. ' 
AUCTIOX-

ERIe by, within Statute of Frauds, 221. See Contracts 
of Sale. 

AUCTIO~EER_ 

autbority of, to Ret a. agent of both parties, 224. 
See Contract. of Sal •. 
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AUTHORITY-

of agent, 108, et seq. See Principal and Agent. 
AVERAGE-

general, 183. 
particular, 183. 

BANKRUPTCY-

insolvent acts, object of, 40. 
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mode of accomplishing their object, 4l. 
voluntary assignment, under Act of 1865, may be 

made without advertisement, 42. 
but then must be made to an "official Rssignee," 42. 
l'oluntary assignment, mode of procedure in, under 

Act of 1864, 43. 
voluntary assignment to be by deea, 43. 
effect of assignment, 43. 
what passes by, 44. 
what acts of debtors generally are acts of bankruptcy 

under the Insolvent Acts, 44, et seq. 
if a trader allows execution to remain unsatisfied till 

within forty-eight hours from sale, he commits an 
act of bankruptcy, 46. 

consequences of a trader ceasing to meet his cammer ... 
cial liabilities as they fan due, 46. 

how taken adnntage of, 46. 
compulsory liquidation, 46, et seq. 
"guardian under the writ," 48.9. 
assignee, effect of the appointment of, 51. 
registration of deed of assignment, or order appoint

ing assignee, 63. 
powers of assignee, 53. 
claim of set· off against insolvent may now be set up 

a.gainst assignee, 54. 
duties of assignee, 55. 
claim of landlord for rent as against assignee re

stricted, 55. 
lellsehold property, Bale of insolvent's right in, by 

assignee, 56. 
real estate of insolvent, sale of, by assignee, 56. 
rights of purchaser of, 5;. 
debts due to insolvent, sale by auction of, under order 

of judge, 57, 59. 
rights of purchaser of such debts, 58. 
examination of debtor under oath as to assets and 

liabiH ties, 58. 
creditors, how notified to prove claims, 58. 
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BANKRUPTcy--Continued. 
creditors, proof of demands by, 58. 
what debts may ra.nk on insolvent's e~tn.tc, 58. 
right of Burety to rank upon estate, 50. 
privileged claim of clerks and others in employ of in·· 

solvent, G9. 
costs of BuitS, incurred pro\'iously to assignment, rank 

upon estato, [)~I. 
provisions of the Iosotvcnt Acts, in cnse of creJitol' 

holding security fl'oOl tho insolvent, or f[,om hi':! 
ostate, 59, 60. 

dividends, declaration of, 61-
fina.l account of assignee, 6l. 
discharge of a.ssignee frOID office, 61. 
payment of Burplus to insolvent, 61. 
discharge of insolvent, 01-2. 
three modes of discharge provided by the Act, 62. 
deed of composition nnd discharge, 63. 
consent to discharge, G3~4. 
unknown holder of negotiable paper bound by dis-

charge, f,4. 
proceedings upon petition to confirm discharge, 65. 
grounds of opposition to petition, 65. 
petition for discharge, 66. 
grounds of opposition to, 66. 
effect of diBcharge of insolvent. 65, 67. 
power of judge to confirm discharge suspensively, 

conditionally or absolutely, or to annul it altoge
ther, 65. 

composition or discharge obtllined by corrupt bargains 
between insolvent and creditor void, fj6. 

penalty imposed upon creditor taking hribe to oonsent 
to discharge, &c., 67. 

persons secondarily liable for assignee not discharged 
by discharge of insolvent, 67. 

mortgages and collateral securities not discharged 
thereby, 67. 

liabilities and ohligations from whIch dcbtor not freed 
by discharge, 67 -8. 

holders of such ohligations may, however receive 
dividends, 68. ' 

13ARRATRY-

perils by, 194. See lflaritime AS8urance. 
BILL OF EXCHANGE

definition of, 123. 
mU:3t be 0. written order, 123. 
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BILL OF ExcnAxGE-Oontinued. 
for the payment of money, 123. 
must not be required upon a condition, or upon a con-

tingency not certain to happen, 1 ~:3. 
instrument not complying with definition not void, 123. 
origin of, 1 ~4. 
form of, 125. 
parties to, 125. 
their liabilities, 125-6. 
transfer of, 128-9. 
in whose name to be Bued, 129'. 
negotiability of. 129, 130. 
when not negotiable, 12~, 130. 
indorsement in blank, in full, 130. 
restrictive endorsement, 130. 
effect of restrictive endorsement, 130. 
liability of endorser, 130. 
how obviated, 130. 
endorsement" without recourse," 130. 
is contract requiring consideration to support it. 

131. 
but absence of consideration must be pleaded, 131. 
""hen defence of want of consideration can be Bst url 

131-2. 
not between remote parties, 131-2. 
rights of parties receiving before due, 132·;]. 
after due, 132-3. 
liability of parties as among tbemselves, what, 133. 
may be varied by special circumstances or specill18tipu~ 

lations, 133, et seq. 
cases under 9 Anne, cap. 14, 134. 
when this statute no defence, 135. 
usurious consideration, effect of, on bill or note, 135. 
foreign and inland, 126, et &eg. 
foreign bills require protest, 127. 
what are foreign bills in Upper Canada, 127-8. 
presentment of, for acceptance, 136. 
when delay in presenting for acceptance will discharge 

drawer nnd indorsers, 136. 
drawee not bound to accept unless he has made bind-

ing contract to do so, i37. 
notice of non-acceptance must be given to drawer, 13/. 
object of sucb notice, 137. 
notice of Don-acceptance must also be given to indor4 

aers, 187. 
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BILL OF EXCllANOE-Oontinued. 
liability of drawer and indorsers in cnse of non-accep

tance, 137. 
acceptance must be in writing, under cap. 4~, Con. 

Stat. U. C., 137. 
what amounts to acceptnnco under this Aot, 137. 
ncceptnnce mny be absolute or conuitional, 138. 
absolute acceptance, what, 138. 
conditional, whnt, 138. 
holder not bound to receivo conditionnlllcceptanc6, 138. 
ncceptnnce supra protest, what, 138. 
effect of, 138·~. 
acceptor supra prateRt entitled to rocei'Vo notice of 

non-pnyment, 139. 
presentment for payment, 139. 
days of grace, what, 139. 
when allowed, 139. 
when last dny of grnce falls upon Sunday, or nny of 

certain holidays, bill is payable upon following 
day in Upper Canada, 139. 

but on preceding day in Great Britain and the United 
States, 139. 

holidays, what days are, for purpose of postponing 
maturity, 140. 

presentment for pnyment required, to bind parties 
other than acceptor, 140. 

presentment for payment, in what CRBes necessary to 
bind ncceptor, 140. 

not necessary in Upper Canada in erder to bind accep
tor, even where particular place of payment spe
cified, 141. 

otherwise in Lower Canada, 141. 
prosentment for payment, how to be made, where no 

particular place mentioned, 141-2. 
presentment in case of death of acoeptor, 142. 
when presentment excused, 141-2. 
notice of dishonor, 142, et .. q. See Notice of Dis

honor anll Notary Public. 
principal and surety, in relation to, 140. 
binding agreement by holder to give time to, or a release 

of acceptor, releases drawer and endorsers, 149. 
effect of stipUlation saving rights of bolder against 

drawer or endorsers, 149, 150. 
promises of acceptor, drawer, and each endorser dis~ 

tinct, and each may re sued scparately, 14g, 150. 
or all together, 150. 
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BILL OF EXCHAXGE-Continued. 
when all sued together, defendant m~y c~\1 co-defen-

dant as a. witness in certnin cases, 150-1. 
ioterest 00, 154, et seq. See Interest. 
stamps on, 157, et seq. See Stamps. 
lost bills, remedy 00, 1 G4. .... 
Statute of Limita.tions, when it commences to run 00, 

164-5_ 
if person liable out of Upper Canada when right to 

eue accrues, time extended for Buing, 165. 
hut absence of creditor will not extend the time, 165_ 

BILL OF LADING, 181-2_ See Contract. of Affrdllhtmenl_ 
DILL OF SALE-

of ship, 83_ See Shippinll_ 
of goods passes property on delivery, 218_ See Con

tract. of Sale_ 
must be registered in certa.in cases, 32. 
how renewed, 33. 

DOTTO!tIRY AND RESPONDE~TIA
bottomry, what, 184. 
respondentia, what, 184-5. 
circumstances requisite to make these boods valid, 185. 
where Beveral bottomry bonds given, the la.t haB pri-

ority, 185. 
bottomry bonus exempt from operation of U.ury laws, 

185. 
BROKER. See Principal and Allent. 

CAMPHEN}~-
nse of, on insured premises, 202. 

CARRIKRS-
common ca.rriers, what, 175. 
their duties, 175-6. 
liable for all 10Bses except the act of God and the 

Queen's enemies, 176. 
distinction between carriers by water and carriers by 

land as to liability for robbery, 176. 
limitation of liability of, by notice, 176-7. 
how far this notice protects the carrier, 177. 
liability of cnrriers contracting to carry to a. point 

beyond their ordinary means of conveyance, 177-8. 
remuneration of, 178. 
remedies for charges, 178. 
remedy against carriers for extortion, 178. 
carrier'. lien for charges, 178. 

;!l 
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CERTIFICATE-
of registry, 81. See SMpping. 

CHA~C.~RY-
jurisdiction oft in referonce to property of manie!1 

women, :::7,40. 
jurisdiction over partnerships, DO, U3, 94. 

CUATTEL 'MonTOAOl-:

rq~i~tr'Y of. :1~. 
renewnl of, 33. 
0&10 of goods subject to, under fl. la., 24. 

CUARTKR-

of incorporation, 103. Seo Corporations. 
CIIARTER PAnTy-SeO Contracts of Aifreiglttment. 
CnEQuE-

form of, 151. 
what, 151. 
when hankers bound to honor cbeques of customers, 

151. 
when marking cheque" good" amounts to nn nccpp-

tnnce, F,l. 
lJOw transferred, J 52. 
when to be presented for payment, 15~. 
effect of delay in presenting for payment, 152. 
notice of dishonor of. 153. 
banker paying forged cheque must sustain the 10SB, 1 !J:3. 
unless deception facilitated by carelessncss of the 

dl':l'wtr, J 63. 
banker not to bear thc 1088 when negotiable cheque 

paid to thief or finder, 153. 
cr(lsBcd cheques, 153. 

CHOSE IN ACTION

what, 36, 77. 
equitablo and legal, 37. 
husband's right to wife'S, 36·7. 

CHOSE IN POSSES81ON

what, 77. 
CIRCULAR-

to announce dissolution of partnership when proper 
100. ' 

CLERK-

rights of, under moster's bankruptcy, 59. 
auctioneer's signature of, contract at auction sale 

binding on parties, 224. 
COGNOVIT ACTIONElII-

void in certain cases, 33. 
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COLLECTION OJ!' DEDTS BY SUIT-
tbree classes of Courts, 15. 
jnrisdiction of Division Courts, 15. 

County Courts, 15. 
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no costs except disbursements in Division Courts, ] 5. 
costs allowed in the County C )Urts anu Superior 

Courts, 15. 
rules for choice of Division Court, 15, 16. 
no restriction on choice of County Courts or Superior 

Courts in transitory actions, 16. 
change of venue in Superior Courts, 17. 
rules of evidence modifieu as to Division Courts, 17. 
service of summons in Division Courts, 18. 
confessions in Division Courts, 18. 
executions in Division Courts, 18 . 
• ittiogs of Couoty Courts for trial of canses in the City 

of Toronto, 19. 
sittings of County Courts for trial of cnuses in other 

counties, 19._ 
sittings of Superior Courts for trial of cnUEes in the 

City of Toronto, 19. 
sittings of Superior Courts for trial of causes in other 

counties, 19. 
time occupied in collection of debts in Sllperior 

Courts, 19, 20. 
time occupied in collection of debts in County Courts, 

19, 20. 
power of judge of Superior Courts to order action 

brougbt in Superior Court to be tried in County 
Court, 21. 

immediate execution in County Courts, 21. 
Superior Courts, 21. 

effect of the order for immediate execution, 21-2. 
terms in County Courts, 22, 

Superior Courts, 22. 
execution in County Courts, 22. 

Superior Courts, 22. 
claim of landlord for rent as against fl. fa., 23. 
exemptions from seizure under execution, 22-3. 
chattel mortgage, sheriff can sell subject to, 24. 
execution against Jands, how to be ndvertised, ~4. 
lnnd may be sold under an execution, subject to a 

mortgago, ~ J. 
interest of mortgagee cannot be BO sold, 24. 
but mortgBge itself may be Bold under fl. fa. goods, 25· 
interest of joint owner of lund may bc sold, 25. 
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COLLECTIOS OF DEBTS BY SrIT-Oontinued. 
what intere,ts in lanus generally may b. sold, 24 -5. 
nttachment of debts and garnishing process, ~~. 
examination of judgment debtor, 26. 
runiahment of for fraud, 2G. 
proceedings where dtlbtor rc~ides out of juri~'liction, 

~[)-G. 
nttnchment of property of nb!'lconding ucbtors, 28. 
nrr{'~t of absconding debtor, ~9. 
discll:lr~e of, on Lis sLowing that he is not worth 

~~:!U, 29. 
suing in other countries au judgments obtained in 

Upper Canada, 30. 
COLLECTOR-

of customs, duty of in registering ships, 80. Se. 
Shipping 

('tl:'lrMn~ LAW PROOEDURE ACT, 25, 26, 98. 
CmIPOS(TION-

with credite, .. , 63. Sec Bankruptcy. 
C'tJ,tPANy-See Corporations and Joint Sloele Companies. 
('U:SIJEALII1E~T-

of a material fact avoidB policy, 202, 208. Se. In-
8urance. 

CONSIDERATION-
for bill or note prima facie presumed, 131. 
want of, 0. defence, when, 131·2. 
illegality of, 134, et .. q., 228, et .. q. See, further, 

Billa of Exchange and Promiasory Noles, Gua
ranty and Suretyship, and Conlracl8 of Sale. 

CONTIXGENT-

debts provable under bankruptcy, 59. 
CONTRACTS OF AFFBEIOHTMENT

what, 178. 
two classes of, 178-9. 
contract by charter party, wbat, 178-9. 
contentB of charter party, 179. 
seaworthiness, covensut for, when implied, 179. 
lia.bility of carrier when no restriction as to perils in 

charter party, 179. 
Bometimes restricted by expreBs stipulation, 179. 
also restricted aB to Be .. -going ships by Imperial statute 

17 & 18 Vic. cap. 104, 180. 
part 9 of this statnte applies to all British dominions 

180. ' 
provisions of this Btatute, 180. 
owner not liable for lOBS by fire without his fault, 180. 



INDEX. 245 

CONTRACTS OF AI<'FREIGUTMENT-Continued. 

or for losses to certain gC'ods, unless true nature, &c., 
declared at time of shipping, 180. 

nor in any cllse liable heyond value of ship and freight 
on goods lost, 180. 

contracts for conveyance in a general ship, whitt, 180, 
181. 

bill of lading, form of, 181. 
use of, 181. 
negotiability of, 1 R~. 
indorsement and delivery of, docs not transfer con-

tract, 182. 
primage, what, 182. 
demurrage, what, 182·3. 
average, what, 183. 
general average, what, 183. 
10SB must be voluntary to be subject of, 183. 
how ascertained, 183. 
salvage, what, 183·4. 
cannot be claimed by those bound by contract to assist 

in saving, 18-1-. 
cannot be claimed if services ineffectunl, 184. 
contracts of affreightment, in what cases dissolved, 

184. 

CONTRACTS OF SALE

what, 217. 
difference between, and barter and exchange, 217. 
[Lay be affected by Insolveut Debtors Act, 217. 
or Insolvent Acts 1864-5, 217. 
how affected by executitln against goods of vendor at 

time of contract, 217. 
sales in England in market overt, 217. 
no market overt in Upper Canada, 218. 
sales of goods must be either by deed or parol, 218. 
effect of s..te by deed, 218. 
use of other writings, 218. 
certain contracts for sale of goods must be in writing, 

by provisions of Statute of Frauds and Con. Stat. 
U. C. cap. 44, 218. 

common law respecting such sales, 218, et seq. 
still governs as to sales under £10 sterling, 219. 
contracts not to be performed within a year must be 

in writing, 219. 
statutory provisions respecting sales of goods over £10 

sterling in value, 219, et Beq. 
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Cd:\TRACT Oll' ft\LE-Continucd. 
former distinction when goods not capable of delivery 

nt time of contract, 220. 
removed by COil. Stnt. U. C. cap. 44, 220. 
contract for sale of stock not within Statuto of Fraulls, 

2:21. 
nor of shnres in canal company, 221. 
nor to procure goods and carry them, 221. 
So.le8 by auction within statute, 22l. 
acceptance of goods, 221. 
of two sorts, actual amI constructive, 221. 
actual acceptanco, what, 221. j 
constructivA, what, 221. 
symbolical delivery ~!J~OOd8, what, 221, et 8eq. 
ncceptance of pnrt, ........... 
of sample, 222. 
of one of two c18sses of goods, 222. 
purchaser in possession at time of purcbase may do 

acts nmounting to acceptance, ~:!2. 
prtrt llllyment, what does Dot constitute, 22~. 
terms of contract need not be comprised in one writ

ing, ~:!;J. 
no verbal altern-tions in terms of written contract 

allowed, 223. 
signature of party to be charged, 22:1. 
what a sufficient signing, 223. 
need not he signed by both partie", 223. 
agent's authority to sign need not be in writing, 224. 
Due contracting party cannot be agent for other. 224. 
auctioneer Or auctioneer's clerk may be agent for both 

partie., 224. 
transfer of property in goods by effect of contract, 

224, et seq. 
vendor in possession may have right to lien, notwith

standing transfer of property, 225. 
but not if credit given, and delivery i. to be made 

before expiry of time, 225. 
when vendor bound to deliver goods, 225, 226, 228. 
whore good. to be delivered, 225, 228. 
remedy of vendee on non-delivery, 225. 
conditions precedent to performance of, on part of 

vendee, 225·6. 
implied warranty in ca.e of article for particular pur

pose, 22G. 
in case of manufactured goods, 226. 
express warranty, what, 226. 



INDEX. 

CO~TRACT OF SALE-Continued. 
warrant void if made after sale, ~~7. 
no verbal warranty when contract in writin,!!. 227. 
right of Tendce to return warranted goods, ~:!7. 
manifest defects not included in warranty, 2~7. 
refuanl of vendee to accept goods, :2::!7. 
remedy of vendor on, 227. 
fraud avoids contrnct, 228. 
employment of puffers at auction sale, 2~S. 
of person to Lid at sale "without rct:\crve," :!:?8. 
pnl'ty injured by fraud may confirm transaction, 2~8. 
what amounts to confirmation, :228. 
illogality avoitlB contracts, 228. 
but infringement of law not contemplated by contract 

does not a.void it, ~:!a. 
contracts made aD Lord's Day, 229. 
provisions of Con. Stnt. U.C. cap. 1 04, re~pectin~, 22!1. 
difference in law of Enp:ln.nd and Upper Canaua, 2:2!J. 
immoral contract void, ~:!9. 
not necessary that statute forbiJding contract should 

declare it illegal, 2:!!J. 
CONTRIBUTION-

right of surety to, 171. See aUf/fIllities. 

('nNVOY-

what, 196. 
nature of warranty to depart with, lOG. 

CORPORATIONS-
corporation aggregate, what, 103. 
Dot dissolved by lleath of all original m£'lllLers, as 

long as sufficient added to kee-p up required num
ber, 103. 

mny sue or be sued, by corporate name, 103. 
Bignify their assent to contracts by means of common 

Beal, 103. 
ma.y be bound, in certain cases, where contra.ct not 

entered into by means of their common seal, 103. 
common Beal not all that is required to bind, 104. 
contract must also be signed by the proper officers, 104. 

COSTS-
in Superior Courts, 15. 

County Courts, 15. 
Division Coorts, 15. See Collection 0/ Debts by Suit. 

COUNTING HOUSE-
notice of diBhonor left there, in Borne cases sufficient, 

141. 
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DECLARATION-
on registry of ship, its oontents, 80, 81. 
by and hefore whom to be mode, 80, 81. 
on regiBtry of trnnsfer of ship, its contents, 83. 
bv nnd before whom to be moue, 83. 

DEEn":'" 
requisite in general to bind corporations, 103. 
when ui~p('n!;ed with, 103. 
of cilia position, (j2~3. 
of snle, 218. Sec Bill of Sale. 

Dt;J, URIW~RE-
agency, whnt. 113. 

DELIVERY OF Goons-
constructive, takes pluce when, ~~l. 

DE!IlURRAO~~
what, 182. 

DEVIATJON-
itB effect on policy, 1 %-7. See Maritime Insurance. 

DISCHARGE-
of insolvont, 61, et seq. 
of servant for mi8conuuct, 213. 

DJSMISSAL-

of serYant, when justifiable, 213. 
DISSOLUTION-

of corporations, 103. See Oorporations. 
of pa.rtnership, 9u, et uq. See Partner31dp. 

DIVIDEND-
under a bankruptcy, 61. See Bankruptcy. 

DIVISION COURTS-
rules of evidence modified in, 17. See Collection of 

Debt. by Suit. 
DOCt::'MENTATION-

implied warranty of, in policy, 198. 
DORMANT PARTNER, 91-2. See Partnership. 

EARNE8T, 223. See Contract of Sale. 
EMBABGO-

Effect of on a contract of affreightment, 184. 
ENEMIE8-

perils by, 193. See Peril •. 
carriers not responsible for loss occRsioned by, li6. 

See Carriers. 
EVlDENCE-

rules of, modified .,8 to Division Courts, 17. 
EXCHANGE

what, ~17. 
how it differs from a sale, 217. 
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l>':E'CUTIONS-
against goods, 22. 
against lands, 24. See (lollectioR oj Debt. by Suit. 

l>UCUTOB-
of .. deceased partner, rights and liabilities of, 94, 99. 
of deceased debtor, liabilities of, 70, et 8er;. See Pro· 

ceedings againd Represf!"ntattvu. 

FAOTOR, 110. See Principal and Agent. 
FEME COVERT-See Married Woman. 
FIB.-

perils by, 193. See Peril •. 
FIRE INSURANOE-

nature of contract of, 200. 
insurable interests, what, 200, 201. 
wager policies illegal, 200, 201. 
misrepresentations and warranties in, 20l. 
when description of property interpreted as warranty, 

201. 
mere reference to description in policy will not make 

it a warranty, 201. 
(londitions and stipulations indorsed 1In policy, when 

part of policy, 201. 
effect of misrepresentation or concealment of material 

faots, 201, 202. 
lIccuracy in describing property insured essential, 202. 
suffioiellt, however, if description SUbstantially correct, 

202. 
special conditions, UBe of camphene, 202. 
notice to first insurers of subsequent insurance, 208. 
notice of previous inBurance, 203. 
liability of insurer in absence of special conditions, 

203. 
liability of several insurers in same property, 203. 
hazardous and extra-hazardous goods, 203, ~04. 
assignment of policy. 204. 
policy not assignable heCors loss without consent of 

insurer, 204. 
otherwise after los8, 204. 
los8 and procee:lings thereon. 204, 205. 
(lpen and valued policies, 204, 205. 
distinction as to adjustment of 108s hetween fire and 

marine inSUro.Dce, 206. 
no abandonment in tire insuranees, 205. 
application of insurance money to repairs, under Im

perial statute 14 Geo. III. cap. is, 205, 206. 

22 
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FIRM-See Parlnership. 
FORBEARANCE-

to sue principal does not discharge .urety, 100. 
FRAUDS-

Statute of, lOG, IG7, ](j8, 214, 218, ~19, 221. See 
Contracts of Sale. 

Fn.\T'nrI.E:-':T PREFERENcEs-See Bankruptcy. 
Can. Stat. U. C. cap. 45, 31. 
Can. Stat. U. C. cap. 26, Bees. 17 & 18, 31. 
,tatc of law before theBe Acts, 31. 
chattel mortgages and Bales of personal property regu

lated by Con. Stat. U. C. cap. 45, 32. 
registration and renewal thereof, unuer this stntute, 

~2, 33. 
insolvent Debtors, Act respecting, effect of, 33. 

FREIGHT-See Contracts of Affreightment. 
meaning of word in policy, 188. 

OAM1XG-
when It defence to nction on bill or notc, 131. 

GAMINO POLICY, 187,200, 20G. See In8urance. 
GENERAL AVERAOE--

menning of the term, ] 8;L 
loss must have been incurred voluntarily, 183. 
amount of contribution, bow ca.lculated, 183. 

GOOD-WILL-
what, 77. 
examples of, 78. 
doctrine of, of recent origin, ';8. 

GRACE-

daYB of, 139. See Bills of Exchange alld Promissory 
Notes. 

GUARANTIES
what, 166. 
liability of surety under, 166. 
quasi-Burety~bip uistillguhlhed from genuine contract 

of, 166-7. 
Bee. 4 of Statute of Frauds applies to latter only, 167, 
requisites of guaranty under that Act, 167, et ul). 
consideration not required to appear in the agreement 

in Upper Canada, 168. 
though consideration must still be proved, 168-9. 
when perBon becoming liable for another procures the 

release of the latter at Bame time, the contract is 
not a guaranty, 169. 

reimburBement, right of surety to, 169. 
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GUARA~TIES-Conlinued. 
collateral securities, right of surety to on p'lyment of 

debt, 170. 
provisions of 26 Yie. cap. ·1.i, on this point. 1 'jn. 
rights of creditor fLgainst principal and 8ureti0s, 170. 
may Elle any or all simultaneously, 170. 
contribution, right of surety to, 170, 171. 
equita.ble remedy of surety in case of insolvency of 

one or more of his cO.ijureties, 171-2. 
effect of release of principal by creditor, ] 7~, 
of binding agl'eements to give time to principal, li3·::!, 
fraud of creditor will vitiate contract as against sure-

ty, as well as against principnl, 173. 
fraud by creditor and principfl.l, effect of, 174. 
continuing gunrnnty, what, 1 i;]-4. 
examples of, 174. 
verbal promises in Dflture of gunrnnties, 174-5. 
actions on, restraineu in Upper Canuua, li·:J. 

HIRING AND SERVICE-See Al'jlrcnticr_'ship and ~lI(/s!cr and 
Servant. 

law of, 211. 
changes in, in Upper Cnna,]a, effected by Act respect

ing ~.ruster and Servant, 21l. 
general hiring, without meution of time, considered to 

be for a yeul', 211. 
contract in case of domestic servants dissolved. by 

month's warning, 21~. 
or payment of month's wages, 212. 
whut constitutes", weekly hiring, :.! t~. 
mny be yearly hiring although wages paya.ble at shorter 

intervals, 212. 
hirin~ by piece-work not consiriered yearly hiring, 21~. 
nor hiring to do certain quantity of work, 21~. 
when servant entitled to wages on dismissal before ex

pira.ti~~ ~f term of service, :.! I:':. 
when not, .... 1.). 
provisions of Can. Stat. U. C., enr· j;j, respecting 

contracts and agreements of, ~1 ::, et uq. 
provisions of ::!9 Vic. c~p. 3;~, respecting contracts and 

agreements of, 211j. 
law of contracts of hiring with seamen F'arne in Upper 

Canada as law of other hirings, ::!lli. 
mutual remedies of muster-mariners and senmen 

tl~Rin"t (,flch otber, 217. 
IIl'.'!-TlAND AND W]FE, :1.-1. ~f'O .lfarricd H~oman',~ Act. 
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!IVPOTHEQUE.-
holders of on insolvent's estate, may take a.BlgumetIt 

of eq~ity of redemption on c~rtnin conditions, 60. 

ILLEOALITY-
effect of, on n. anle, 228. 
on insur3.oce, 187,200,206. See Insurance. 

INDORsEE-See IlldoT8ement. 
I~DORSF.l\IENT-

of bill, 129. 130. Seo Bill of Excltan.qc. 
of note, 120, 130. See Promissory Noll'8. 
of bill of lading, 1~2. See Bill of Ladin!!. 

h~FANT-
cannot trade, 88·9. 
may be an ngent. 88. 

INLAND BILL, 126. See Bill of Exchange .. 
IXSOLVENOy-See Bankruptcy. 
INSOLVENT DEBTORS-

Act for Relief of, 20, 31, et Beg. 217. 
INBURANCE

what, 186. 
policy, what, 186. 
insurer, who, 186. 
underwriter, who, 186. 
open and valued policies, difference between, 186. 
subject matter of, 186. 
who may h. insurers, 186. 
who may be insured, 186. See Maritime, Fire and 

Life In6urance. 
agent, when bound to make, 113. See Principal and 

Agent. 
INTEREsT-See U,ury. 

on promissory notes and bills of exchange, after ma-
turity, 164. 

any rate of, may be reserved by individuals, 164. 
restriction as to banks, 155. 
certain corporations restricted, 156. 
what corporations unrestricted, 157. 

INTEREST OR NO INtEBE8T
meaning of, in policy, 187. 

JZTTIBON-
perils by, 193. 

JOIXT STOCK COMPANIES
what, 104. 
every member of, formerly liable for wbole of debts oC 

company, 104. 
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JOINT STOCK COllP AmES- Continued. 
provincial statutes respecting, 104-6. 
provisions of cap. 64, Can. Stat. Can., 104, e/ seq. 
petroleum wells, provisions of above Act extended to 

companies working, by 29 Vic. oap. 21, 106. 
effect of incorporation under these and similar Acts, 

106·7. 
as to suing and being sued by corporate name, 106. 
as to liability of members, 106. 
imperial statute 25 & 26 Vic., cap. 89, provisions of, 

respecting Joint Stock Companies in England and 
and Ireland, 107. 

JUSTICES OF THE PEAOE-
powers of, under the Act relating to A ppron tices and 

Minors, 209, 210. 
under the Act respecting MRster and Servant, 213, 

216, 216. See Apprenticuhip and Hiring and 
Service. 

LANDLORD-
of bankrupt, right to arrears of rent restricted, 55. 

LAWS IN FORCE IN UPPER CANADA-
introduction of civil and oriminal law of England into 

Upper Canada by proolamation, 10. 
French laws in foroe before cession of Canada reserved 

for French population, 10. 
laws of Great Britain, how far applicable to Upper 

Canada, 11. 
cap. 9, Can. Stat. Can., its effeot, 12, 13. 
sources of commercia.l law in Lower Canada, 18. 
laws respeoting promissory notes nearly Bame in 

Lower Canada as in Upper Canada, 13. 
attorneys and solicitors in Upper Canada have no au

thority to praotice in Lower Canada, and vic. 
versa, 13. 

judgments recovered in Upper Canada, how enforced 
in Lower Canada, 13, 14. 

superior Courts in Upper Canada may issue subprenas 
for service in Lower Canada, 14. 

LEASES-
belonging to bankrupt, disoretion allowed to assignee 

to sell, retain or oancel, 66. See Bankruptcy. 
LIEN-Sel> Contract. 0/ Sale. 

what, ~3~. 
not incompatible with right to sue, 232. 



IXDEX. 

LlEN-Oontinucd. 
moy bo enforced, although remedy by action barred by 

Statute of Limitatious, !!:J2. 
particular, wha~.,,~8~. 
goneral, what, .. '-' .... 
origin of doctrine or. ~;J~. 
carrier's right of, ~;;~. 
innkeeper's right of, 2;;~. 
right of person who has bestowed lobJr and ski'l on 

article, 23::!. 
by special agreement, how created, 233. 
implied, depends UPOll implied contract, ~:J g. 
contract may be inferred from usage, 233. 
attorney's, ~33-4. 
factor's, 234. 
no right of, without possession, 2.~·L 
abandonment of possession iii ubllTlllonmcnt of lien, ~34. 
waiver of, 234. 
by taking security, 2:14. 
set-off to amount equal to, dOC5 not destroy it, ~:::.l. 
hohlcr of, On insolvent's estate, rights of, GO. 
holder of, on estato of deceased uclJtor, ril?htB of, jG. 
vendor's, :2:!G-G. 

LIFE INsURANCE-

nature of contract, 20G. 
insurable interests, 20ft 
insurances under 29 Vic. c~p. 77, 207. 
good against creditors, 207. 
premiums on, how to be matle payable, 20i. 
special condi tiODS, 207 -8. 
insurer, how far liable, special conuiticns in tho ab. 

sence of, 208. 
suicide, death by, liability of insurer in cllse of, 208. 
fraud and misrepresentation, effect of, au policy, ~08. 
when one person insures the life of another, the latter 

is his agent for the purpose of makil1g represents. 
tions, and the former is bound by his statements, 
208. 

LIlIITED PART:S-ERSITIP-

act respecting. 90, DI, 100, ,/ 8eq. 
how formed, 101. 
how renewed, 101. See Pl.lrtner8!tip. 

l\IARITDIE IxscRANcE-
what, 187. 
interest on port of assured formerly not necessary, 187. 
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MARlTDIE I~suRANcE-Continued. 
might have been dispensed with by words" interest 

or no interest," 187. 
effect of words "interest or no interest," 187. 
wager policies abolished by In Geo. II., cap. 37, 18i. 
effect of this ena.ctment, 187. 
insurable interests, 187. 
what necessary in oruer to recover upon policy on 

freight, 188. 
reassurance illegal under 19 Geo. II., cap. 37, sec. 4, 

except in cert:lin cases, 188. 
policy unavailable if voyage illegal, 188. 
or goods intended for carrying on illegal commerce, 

188. 
form of marine policy, ] ~8, et seq. 
principal parts of, considered, 100, ct seq. 
voyage policy, what, 190. 
time policy, what, 1nO. 
Voyage insliTed-

must be accurately described, 1 no. 
effect of words, "at and from ship's loading 

port," .191. 
effect of naming severnl ports of destination, HH. 
duration of risk on ship, ] 91. 
effect of words, "in good safety," 191. 
goods must be landed with reasonable expedition, 

191. 
nre protected after transhipment into lighters, 102. 
unless the insured interfere, 1~::!. 

Perils insured against-
menning of words, "lost or not lost," 192. 
perils of the sea, 193. 
fire, 193. 
enemies, 103. 
pirates, rovera and thieves, 193. 
jettison, 193. 
arrests, deta.inments, &c., 193. 
barratry, 194. 
other perils, I n4. 

memorandum, 1 D4. 
its effecr, 104. 
effect of word "stranded," 19·1~5. 
lVarraniies-

what, 195. 
must be literally complied with, 1~6. 
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MAR~TIJ.lE INSURANCE-Continued. 
distinction in this respeot between warranties and 

representations, 195. 
warranties are either express or implied, 195.. 

Ezpres8 wQrrautus-
0/ time 0/ sailin!l-

effect of warranty to .ail on a partioular day, 195. 
to depart or sail from a place, 195-6. 

0/ .a/eIJl 0/ ship on a parlieular dag-
its effect. 196. 

To depart with eonvoJ/
convoy, what, 196. 
vessel must keep with convoy during voyage. 196.. 
except in cases of absolute impossibility, 19G. 

0/ ",ulral properlg
its effect, 196. 

OJ freedom from .. izure in pert 0/ discharu.
vessel, when considered in port, 196. 

Implied warrantics
Nol to de"iate-

deviation discharges underwriter from time or 
deTiation, but not ab initio, 190-7. 

what acts amount to deviation, 197. 
when deviation wi1\ be excused, 197. 

Seaworthine,s-
not requisite till time of sailing, 197. 
warranty, bow satisfied, 197. 

That the assured will use reasonabla diligence to gu,ara 
ogainst risks covered by policy, 198. 

ship not being provided with proper documents .. 
breach of tbis warranly, 198. 

Tolallo .. -
either total per Ie, or rendered BO by abandon-

ment, 198. 
10SB total per Ie, when, 198. 
when assured may abandon, 198. 
notice of abandonment, what a reasonable time 

for, 198, 199. 
need not be in writing unless required to be BO by 

policy, 199. 
effect of an abandonment, 199. 

P"rtial loss-
loss once total may become partial, 199. 
sum to be paid on account of, how calculated, 

199,200. 
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MARKET OVERT-
doctrine of, not in force in Upper Canada, 218. 

MARRIED WOMAN-See Married Woman'. Ac/. 
disabilities of, 89. 
may be an agent, 108. 

251 

eeparate property liable in equity on her oontract, 89. 
MARRIED WOMEN'S ACT-

Can. Stat. U. C. cap. 73, 34, et seq. 
property, mutual relations of husbr.nd and wife in res

peot to, 35, et seq. 
wife's equity to a settlement, 37-8, 40. 
power of married woman to dispose of her property 

by will under the Act, 39. 
liability of husband for wife's debts oontracted before 

marriage, 39. 
limitation of, by the Act, 39. 
liability of wife on her contracts made during cover

ture, what, 39. 
liability of wife's property for husband's debts, 36, 39. 
antenuptial settlements not affected by Act, 39. 

MASTER AND SERVANT-See Hiring and Service and Princi· 
pal and Agent. 

master may administ~r reasonable punishment to 
apprentice, 209. 

may assign his apprentice to certain persons without 
his consent, 210. 

penalty on master for misusage of, or cruelty to, appren
tice, 210. 

general rules as to hiring between master and ser· 
vant, 211, 212. 

when nlaster may dismiss servant before expiration of 
term of service, 213. 

provisions of Can. Stat. U. C. cap. 75, respeoting mas
ters and serva.nts, 213, it uq. 

enlargement of these provisions by 29 Vic. cap. 33, 
216. 

la.w of master a.nd servant applies to ma.ster-ma.riners 
and .eamen in Upper Canada, 216. 

disputes between ma.ster-mariners and seamen may be 
adjusted under Can. Stat. U. C. oap. 75, 217, 

MASTER OF SHIP-
power of, to hypothecate, 185. 

MEMOR.&.NDUlII-
of bargain, 223. See Contraets of Sale. 
in policy, 190, 194. See Maritime In8uTa~ce. 
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MERCANTILE PERSONS-
WIly be Bole traders, partners or corporations, 88. 
infants and married women cannot be trndel's, 88. 
aliens, rights of, in Upper Canada, 88. 
infant may not bind himself by ordinnry mercantile 

contract, 88. 
but may enforce contrncts marle with 1Jim by adults, 88. 
m!).y bind others as their agent, 88. Beo Principal 

all'/ Agent. • 
ratification of contrncts by, 8R-~). 
married womnD, disabilities of, SO, 
married woman may be bound in equity to extent of her 

scparate property by eontrllcts made by her dur
ing coverture, 89, 

MERCANTILE PnOPERTY-
real nnd personal property. distinction betweon, 7G, 
descent of lnnds in Upper Canada and in Englund, 7f.. 
certa.in interests in land mny be personal oBtate, 76-7. 
personal prop~rty divided into two clllBscs-choses in 

nction nnd chases in possession, 77. Sec Good
",ill and Silipping. 

~Irsco~nGcT-
of servnnt justifies dismissal, when, 213. 

}.[lsnEpnEsE~TATI0N-

of materiul facts avoids maritime policy, 1 ~.j. 
fire policy, 201. 

MORTOAOE
life policy, 208. 

of bankrupt's property, regulations of Insolvent 
respecting, 59, et Beg. See Bankruptcy. 
of .hips, 87. Seo Shipping. 

NECESSITY-

justifies deviation, 19G-7. See Deviation. 
NEOLIGENOE-

of agent, 111, 119. See Principal and AgO/t. 
NEGOTIABLE INSTRU)lENT-

what bills Bnd notes are negotiable, l~a, 130. 
may cease to be so, bow, 130. 
bill of lading negotiable, 182. 

NEUTRAL PROrERTY-

Act 

warranty of, in policy, 196. See lllaritime In3urance. 
NOTARY PUBLIC-See Bills of Exchange amI Promissory 

Noles. 
when necessary to employ, 14G. 
how nppointed, 146. 
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NOTARY PUBLIc-Continued. 
duties of, in protesting not~s and bills, 146-7. 
convenience of employing, to protest notes and bills, 

148. 
NOTE-

in writing of bnrgain, what it must contain, 219, 223. 
See Conlract8 of Sale. 

NOTICE-

of intention to make nssignmcnt in bnnkruptcy, 41-2. 
dispensed with In certain cases, 4~. See Bankruptc!I. 
by carrier to limit his responsibility, I7G, et seq. See 

Carriers. 
of dishonour, 14~, cl seq. See Bills of Exchange and 

Promissory ... 'vote. 
NOTINO-

of bill or note, what, Hi. 

OFFICIAL A~:SIONEES, 42, 51, 54, G,j, GI. See Bankruptcy. 
OrE.'> POLICY, I8G. See J/ruitimr.! Insurance. 

PARTIAL Loss
occurs, when, 1 Cj~l 
amount of, how calculn.ted, on m,nine policy, 1013. 
on fire policy, 205. 

PARTICULAR AVERAGE

what, 194. 
exemption frnrn, in memorandum to policy, HI!. 

PARTNERs-See Partners/tip 
PARTNlmsHIP-

what, SU. 
test of, community of profit, RQ. 
how partner8hip formed, S!J, 90. 
variation of provisions of deed of partnership by acts 

of partners, 90. 
partnerships may be formed for any lawful business, 90. 
partnership may consist of any Dumber of partners, 90. 
each pnrtner liable for whole of partner8hip debts, 90. 
except under Limited Partnership Act, 90. 
execution mily be issued against separa.te property of 

partner for partner.hip debt, 90. 
remedy of partuer against whom Buch execution is

BueJ, 90. 
execution mlly be issued fol' separate debt of partner 

against that partner's inlcrctit in the partnel'sbip,lJl. 
nature of this iutcre.st explaineJ, ~)I. 
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PARTXERSIIIP-Continued, 
purchaser of such intp"e under execntion may file a 

bill for an account, 9l. 
active, nominal, a.nd dormant, what, 92. 
distinction as to liability of person taking per centnge 

in profits, and taking share of profits &s such, 
respeotively, 92. 

partnerohip stock docs not necessarily helong to each 
partner in proportion to his right to share in 
profits, 92. 

partner may b. entitled to share in profits and have 
no right to stock, 92. 

good faith required hetween, 92. 
partner secretly stipulating for private profit ohliged 

to account for same, 92. 
litigation between, 93. 
usual remedy in Chanoery, 93. 
mode of proceeding in Chancery to wind up partner

ships, 93-4. 
nction at law, in what CRSCS one partner ca.n bring 

against aDother, 93. 
account of profits withont dissolution of partnership, 

doubtful whether Court of Chancery will decree, 
G4. 

fraudulent beh~viour of one partner restrained by 
by Court of Chancery, 94. 

liability of firm for acts of individual partners, 94-5. 
restrictions of Buch liability enumerated, 96, 96. 
agreement to limit such liability not binding on credi-

tors who had no notice of it, 95. 
how partnerships may be dissolved, 96, el .eg. 
in what cases Courts of Equity will interfere to dis

solve, 97. 
dissolution of partnership is .. dissolution as to all 

the members, 97. 
except in case of express agreement to the contrary, 

97-S. 
each partner has power to collect debts after dissolu-

lion,9S. 
but not to bind tbe firm by new contracts, 9S. 
winding up partnerships by compromise, 9S. 
under provisions of articles of partnership, 98. 
by reference to arbitration, 98. 
proceedings to enforce reference under Common Law 

Procedure Act, where no arbitrator named in 
agreement to refer, 9S. 
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l' ARTN"RSIIIP- Oontinu.d. 
dissolution by death of partner, rights of personal 

representatives of deceased partner, in C8.se of, 99. 
separate creditors of deceased partner will first be 

paid in full out of separate estate, before its ap
plication to pay debts of partnership, 99. 

debts to the firm to be sued in name of suniving 
pa.rtners, 99. 

Burvivors are trustees for personal representa.tives of 
deceased partner of hiB share, 99. 

undertaking by one partner to pay debt. of dissolved 
firm will not prevent creditor holding other part
ners liable, 99. 

effect of such undertaking, 99, 100. 
withdrawing partner, precautions to be taken by, in 

order to avoid liability for future acts of his co
partners. 100. 

di.solution by death of partner need not be adver
tised, 100. 

limited partnerships, provisions of Act respecting, 
100, .t '''l. 

PART OWNERS-
of ship, 80. See Shipping. 

P.l.YEE-

of bill or note, 125, 128. See Bill ./ Exchange and 
Prom; .. or!! Not ••. 

PAYMENT-
presentment for, 139, 141. See p,."ntment. 

PERILS, 179, 192, et seq. See Man·time Insurance. 
PERSONAL PROPERTY-

of bankrupt, interest of assignees in, 48, 51. 
PBTROLEUM WELLS-

cap. 63 Con. Btat. Can. extended to companies formed 
for boring, 106. 

PIRATES-
perils by, 193. Bee Maritime Insurance. 

PLEDGE-
by factor of principal's goods, invalid at common 1"", 

111. 
when valid under Factors' Act, 118. 

POLICY OF INSURANCE, 186. See Insurance. 
POST-

ootice of dishonour sent by, when sufficient, 143-4. 
POWERS-

of baokrupt may be exeouted by 8.signee, wheo, 54. 
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PltE"E;.;nIEXT OJ!' BILL OR N('TI-;, ];jt;, et 8e'1, See iJills of 
Exchange and l'rUm{,1'8t'ry J..Yv{cs. 

Pnrn.\GE
what, 182. 

Pn:rncIPAL A:s'D AOE:"T

agent, what, 108. 
who may appoint, 10~. . 
m(lDY personB who cannot uct for tbcmselveB may net 

as agents, 108. 
e.!l. infants and married women, 1 C8. 
ngency, how crentod, 108. 
agent cannot convey land unless nuthorizeu by nn 

instrument unucr seaJ, 108. 
verbal authority Bufficient in onlinnry CRSCS, except 

where Sta.tute of Fl'Iluutl roquil'ctl wl'itten author
ity, 108, 109. 

authority Bometimes impliet! from conduct of prin
cipal, 109. 

general nnd particular agents, distinction between, 100, 
110. 

limited ano ulilimitnl authority of agents, 110. 
factor nnd broker, difference between, 110. 
evidence ofngent's authority, conduct of principal, 110. 
formal evidence, 111. 
authority to do nny act implies authority to use neccs

oary means of doing BO, 111. 
agent must follow ilJBtructions strictly, 111. 
if principal go free on account of agent exceeding his 

authority, thirt! perBon may holt! agent liable for 
damages, 111. 

agent liable for injury oecA-sianed by deviation from 
his principal's in8tl'llctiuUH. Ill. 

but ratificatioll of deviation will ~xonerate the agont, 
Ill. 

extra profit resulting from deviation, belongs to prin
cipal, Ill. 

remunerated agent required to exercise ordinary 
skill, &c., 111. 

unremunerated ageDt liable only for gross negligence 
or groBs incompetency, 111. 

good faith required between principal and agent, 11!. 
illustrations of tbis principle, 11~, 
when principnl entitled to interest on money in b::uids 

of agent, 112. 
agent mUBt keep proper accounts of "gency transac

tiODS, 112. 
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PRIXCIPAL A~D AGENT-Continued. 
how far factor liable for Bafety of goods entrusted 

to him for Bole, 11~. 
duty of factor to iDsure, 113. 
del credere ageDcy, what, 113-14. 
when priDcipalliable for negligeDce of ageDt, 114. 
when ageDt aloDe liable, 114. 
priDcipal oDly liable to straDgers, for negligeDce of 

agent, and DQt to another agent in Bame business, 
114. 

admisBions of agent, when binding on principal, 115. 
notice to agent is notice to principal, 115. 
agent for uDdisclosed priDcipal persoDallyliable, 116. 
if priDcipal subsequeDtly discovered, he may be held 

liable, 116. 
right of perSOD purchasing from agent with undis

closed principal, to set-off debt due to agent, 117. 
factor, power of, implied from his possession of gQods, 

117. 
powers of factor under Faclors Act, 117-18. 
payment to agent in the course of his employment is 

payment to priDcipal, 119. 
agent cODtractiDg for kDowD aDd responsible employer 

incurs no personal liability, 119. 
but is liable if he does not disclose Lhat he i. ogenl,119. 
or, professing to be agent, does not disclose the Dame 

of his priDcipal, 119. 
if agent exceeds bis authority, and in consequeIjce 

his principal is not bound, 8gent mBY be liable in 
damages to Ihird parties, 119. 

ageDt committiDg iDjury through negligence or wilful 
mn.lice, always liable, 119. 

when mODey paid to agent may be recalled, 120. 
how ageDt shou1<l sigD for principal, 120. 
relations of principal aDd ageDt resemble those of 

partDerB, 1.:10. 
agency, how terminated, 120, ft seq. 
agency, coupled with an interest, cannot be revoked 

at pleasure of priDcipal, 121. 
renunciation by agent, 122. 
notice of renuDcin.tion should be given by ngent, 12:3. 
or he may become liable for damages, 12~. 

PnINCIPAL AND SURETY, 140,166. See Guaranties nnd Eill:} 
of Exchange and Promis&ory ... .Yo/es. 
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PaOCEEDINGS AGAINST RBPaBSBNT"TIVES O. IlECEAS.,1l 
DEDTOR8-

no proceedings can be commenced or oontinued afte\" 
decease of debtor till per.onal representative ap
pointed, 69. 

except wbere execution against debtor's goods or land. 
has been placed in sheriff's hands, 69. 

creditor mny be appointed administrator in oertain 
cases, 70. 

judgment may be obtained against executor or admin
istrator, 70. 

executor or administrator putting in false pleas liable 
for costs, 70. 

what creditor can seile under execution against exe
cutor or administrator, 71. 

execution against lands of deceased debtor 71. 
may be defeated by sale by heirs or devisees to purob .. -

ser for value before delivery of writ to sberiff, n. 
reviving suits abated by decease of debtor when abate

ment oocurred before exeoution, 71. 
Bnd after, 72. 
priorities among debts of persons dying before 18th 

September, 1865, 72·3. 
creditors sbare equally in estate of person dying after 

that date, 73. 
administration of estates of deoeased persons in Chan

eery, 73-4. 
effect of decree or order for suoh administration, 78. 
kgal and equitable assets, distinotion formerly existing 

between, 74. ' 
mortgagee or holder of lien upon estate not affeoted by 

deficiency of assets, 74-6. 
creditor wbo has obtained exeoution before decease of 

debtor, may enforoe his lien .s if debtor were 
living, 75. 

PROFITB-

community of, test or partnership, 89, 91. See Part
nerlhip. 

may be insured, 188, 
PROMISSORY NOTE

definition of, 128. 
form of, 128. 
must be in writing, 128. 
must be a promise to pay money, 128. 
must be uDconditional, 128. 
how to be made payable 128. 
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PROMISSORY NOTE-Continued. 
parties to, maker, indorf'er, 1:28. 
their liability, 129. 
tranBfer of, 128·9. 
in whose name to be sued, 129. 
negotiability of, 129, 130. 
when not negotiable, 129, 130. 
indorsement in blank, in full, 130. 
restrictive indorsement, 130. 
effect of restrictive inuorsement, ] 30. 
liability of indorBer, 130. 
how obviated, 130. 
indorsement, "without recourse," 130. 

2G5 

are contracts requiring consideration to support them, 
130, 13I. 

but absence of consideration must be pleaded, 131. 
when defence of want of consideration can be set up, 

131-2. 
rights of partie" receiving, before due, 132-3. 
and after due, 132·3. 
liability of parties as among themselves, 133. 
this liability may be varied by special circumstances 

or special BtipulationB, 133-4. 
cases under 9 Anne, cap. 14, 134, 135. 
when this statute no defence, 135. 
"usurious consideration," effect of, 135. 
day. of grace, when allowed, 13~. 
when last pay of grace fall. On Sunday, or al1Y of cer

tain holidays, note i. payable upon following day 
in Upper Canada, 139. 

but on preceding day in Great Britain and the United 
StateB, 139. 

holidays, what days are, for pnrpose of postponing 
maturity of note, 140. 

presentment for payment always to be made, in order 
to bind parties other than maker, 140. 

when to be made in order to bind maker, 140. 
not necessary in Upper Canada to bind maksr, even 

when a particular place specified, 141. 
otberwise in Lower Canada, 141. 
when no particular place mentioned, presentment for 

payment how to be made, 141, 142. 
presentment in caBe of death of maker, 142. 
when preBentment excused, 141-2. 
notice of dishonor, 142, ,/ Bel]. See Notice 0/ Dishonor 

and Notary Public. 

23 
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PRO~Il~SOr..Y NOTE--ContilZucd. 
principal nnd surety in relation to, 149. 
binding agrl:cment by holJer to give time to, or a rc

leas~ of Jll:1ker, releases iTlilorsers, 14n, 
effcct of stipulation 8ftving rights of holder ngninst 

iuuorscrs, 14!J, 150. 
joint Dud several, 150. 
promises of mflker and each indof'Jer distinct, and 

each mny be sued separately, 150. 
or all together, 150. 
when nil sued, one defendant mny cnll co-defendant as 

a witness in certain cases, 150, 151. 
interest on, 154, et seq. See Intcre8t. 
stamps on, 107, ct seq. Sec Stamps. 
lost notes, remedy on, 161_ 
Statute of Limitations, when it commences to run on, 

16J-5. 
if person liable out of Upper Canada, when right to 

sue nccrues, time extended for Buing, I G5. 
but absence of creditor will not extenu tho time, IG5. 

PnoOF-
of debts in Division Court by production of plaintiff's 

books, 1 'j'. 
of debts under Insolvent Acts, 58. 

PROPI?RTY-

in sliips, 79. 
how transferred, 83. See Shipping. 
in goods passes to vendee. when, ~ 18, 224. 

rnoTEsT, 145, el seq. See Bills of Exchange nnd Promissory 
ltrolcs. 

TIATIFICATIOS-

by principal of agent's acts, 100, 111. 
TIEASSURANCE

illegal, 188. 
except in certain cases, 188. 

RECOG:\'"]TIO:i-
of agent's authority cures previous excess, 111. 

REGISTRY-

of deed of assignment to official nssignee, 53. 
of order appointing assignee, 53. 
of ships, 80. See Shipping. 
of chattel mortgage and bill of sale, 32. 

REnmt;"RSEME~T_ 

right of surety to, 160. See Guaranties. 
RELEASE-

by one partner binds firm, Dr:. 
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ItI::rr..EsE~T'\'TlONS-
of .gent bind principal, 115. 
distinction between representfltions and warranties in 

insurances, 105. 
verbal rf'prescntntions in the nntnre of gnnr!lnti('~, 1 j 1. 
under Can. Stat. U. C. cap. -:I-!, must be ill writing, ]j,j, 

REsPOXnE~TlA, 184-;), 

SALE-

of goods under fl. fa., 2~, e/ seq. 
hy deed or parol contract, :21 S. See Contracts of Sale. 
of insolvent's goods, credits and lands, by u;.;~ignee, 

5J·6-7. See i}rwkrll}Jtc.ll. 
of lands under fl. fa., 24, 2.>. 
on Lord's Day illegal, :'::!:1. 

SALVAGE

what, 183. 
SAMPLE-

sale by, ~27. See Contract. of Sale. 
SEA-

perils of, 1 \i3. See Peril •. 
SEAME:S--

rights of, regulated in Upper Canada in part by Act 
respecting Master and Servllnt. :2Hi. 

wages of, how recoverable, !! 17. See lliring and Ser
vice. 

SERVAxT-Sce Master and Servant and Biring and Service. 
right of, to wages in case of master's bankruptcy, 50. 

SERVIcE-See IIiring and Service. 
SET·OFF-

against holder of bill or note, 133. 
against assignee of bankrupt, 54. 
right to set off against principal debt due by agent, 

when it exists, 117. 
SIlIPPDiG-

Con. Stat. Can. cap. 41, iO. 
objects of Canadian and Imperial .tatutcs compared,70. 
privilege of registration confined to certaiu vessels, 80. 
where vessel to be registered, 80. 
who may make registry, 80. 
declaration required in order to obtain registry, 80. 
wbnt it must contain, 80, 81. 
builder's account of ship's time and place of building, 

&c., to be given, 81. 
may be dispensed with in case of death of builder, 81. 
certificate of registry, contents of, 81. 



l-"DEX. 

:::)mpl'IXG-Colltinucd. 
registry book to be kept, 82. 
copy to be transmitted to tbe Minister of Finance,82. 
cbnnge of master, provision for registry of', 82. 
nlterntion of vessel, registration de novo in case of, 8:.!. 
peonlty for neglect to re~ister de nOl'O in this CRse, 82. 
registration de novo permitted in other casos, 82·3. 
transfer of vessel to be effected by bill of snle, 83. 
bill of anle must recite certificate or priucipfl..l contents 

thereof, 1':\:j. 
iJow bill of sule to be registered, 83. 
elh'c! of entry of bill of sule in book of registry, 83·4. 
priorities regulnted, in cnse of severnl transfera, 84-u. 
loss of certificllte, timo may be given to vendee or 

mortgagee for registry, in case of, 85. 
provision for endorsement of transfer on cortificate at 

port othor than that to which tbe vessel belongs, 
80-7. 

effect of such provision, 87. 
mortgages of vessels, how registered, 87. 
unregistered vessels, luw applicnble to tronsfer of, 87. 

SIG~·.\TlTrtE-

of vendor or vendee, what a sufficient one, 223. See 
Conlracl. 0/ Sale. 

STAMPS-

on bills nnd notes, 157. el seq. See Billa 0/ Exchange 
a.nd Promissory Notes. 

STOPPAGE IX TnAxSITu

what, 230. 
wben rigbt to necrues, 230. 
mere surety has no rigbt to, 230. 
but commission merchant purchn.ing for person abroad 

may have, 230. 
so consignor of goods to be sold on joint account 
of self and consignee, 230. 

mle as to period during whicb right exists, 230, et seq. 
does not rescind contract, 231. 
but only restores vendor to right of lien, 23l. 
how right may be defeated, 23l. 
actual Beizu~e of goods in transitu not necessary, 231. 
duty 20il.carrler to whom notice of stoppage is given, 

liability of c.rrier for neglect of, 232: 
STATUTES-

of jeofails, 11. 
of limitations, 11, 12, 164, 282. 
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r)T.\Tl"TES-Oonlinucd-
5 Eliz. cop. 4 (Imp.), 209. 

29 Car. II. cap. 3 (Imp.), 218. See Frauds, Statute oj. 
9 Anne, cap. 6 (Imp.), 186. 

19 Geo. II. cap. 37 (Imp.), 187, 188. 
13 Geo. HI. cap. 48 (Imp.), 200,206.207. 
14 Geo. III. cap. 78 (Imp.), 20G. 
14 Geo. III. cap. ~:l (Imp.), 10. 

1 & 2 Geo. IV. cal'. 78 (Imp.), 12i. 
6 Gco. IV. cop. 8 (Imp.), 229. 

9 Geo. IV. cap. 14 (Imp.), 220. 
11 Geo. IV. anu 1 Will. IV. c.p. 68 (Imp.), li6, 180. 
14 & 15 Vic. cap. 99 (Imp.), 30. 
17 & 18 Vic. cap. 104 (Imp.), 1i6, 180. 
Con. Stat. Can. cap. 11, 79. 

cap. 55, 159. 
cap. 57, 13, 146, 148. 
cap. 58, 135, 154. 
cop. 59, 117. 
cap. 60, 100. 
cap. 63, 104. 
cap. 79, 14. 
cop. 80, 30. 

Con. Stat. U. C. cap. 9, 11. 
cap. 26, 31, 217. 
cap. 42, 136, 137, 140,146, 148,150, 

151, 16i. 
cop. 44, 1i5, 218, 220. 
cap. 45, 31. 
cap. 73, 34. 
cap. 75, 209, 211, 213, 216. 
cap. 76, 209. 
cap. 104, 229. 

25 Vic. cap. 20 (Can.), 165. 
25 & 26 Vic. cap. 89 (Imp.), 107. 
26 Vic. cap. 45 (Can.), 168, liO, 171. 
27 & 28 Vic. cap. 4 (Can.), 127, 157. 
27 & 28 Vic. cap. 17 (Can.). 40. 
29 Vic. cap. 4. (Can.), 157. 
29 Vic. cap. 17 (Can.), 207. 
29 Vic. cap. 18 (Can.), 40. 
29 Vic. cap. 21 (Can.), 106. 
29 Vic. cap. 28 (Can.). 73. 
29 Vic. cap. 33 (Can.), 216. 

STRA?o.'"DING-

what, in policy, 194·5. 
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:";l'RETy-SCe (r'/I/l)'t1i1tics. 

for bankrupt, may prove, when, 59. 
St'RPLUS-

of bankrupt's estate, how disposed of, C 1. 
TITu-:-

of purchaser from nssignee of taulls of insolvent, 57. 
of put'ch!l.ser of Jebts due insolvent, 58. 
to registered vessels, 83, ct seq. See Shippi1i!l. 

TI..'nT:-;-

of agent principal when liable for, l!4. 
ToT.\L Ln ... ~-

when it occurs, 198·9. 
Tr..\IIERS-

nct of bankruptcy peculiar to trader under Insolvent 
Acts, what, 4·1, 4G. 

TJ: L\~J' ER-

of insolvent's property by assignment or order appoint
ing ns~jgnee, 43, 51. 

of bill or note, 125, 129. See Bills of Exchange and 
Promissory Notp8. 

of bill of lading, 182, 231. 
IT:mERwI:ITI:R, IBG. See insllra1lce. 
l'sURY-

Acts respecting, 135, 154. See Bills of Exchange and 
Promissory Notes. 

bottomry and respondentia bonds, exempt from laws 
respecting, 185. 

YAIXED POLIOY, 186. See InRl()"(tncC. 
V E~DEEs-See Contracts of Ba{c. 

of property in shipping, priority ngainst each other, 
84, el .. g. See Shivping. 

VEXDOR-

lien of, 225, 226. See (Jonlracls ~f Sale. 
VOYAGE-

policy on, 190. 
VnLl"NTARY COXVEYANCE-See Fraudulent Preference,r;. 
1\r AGER POLICY-

meaning of term, 200, 201. 
generally illegal, 187, 200, 206. 

WAGES-

of servants, 213, 216. See Hiring and Service. 
of seamen, 216. 

WARRAXTY-

in policy, 195. See Fire Insurance, Marine Insurance 
and Life Insurance. ' 

on sale, 226. See Oonlracts of Sale. 
WIFE-See Alarried JVoman's Acl. 
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