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PREFACE.

Much inconvenience has been felt by Canadian readers
of English books on Mercantile Law on two accounts:
because the Common Law has been varied for England
by statutes which are not in force here, and secondly,
because it has been varied for Canada by statutes which
have no counterpart in English legislation. The present
work is an attempt to obviate this inconvenience.
The arrangement of Smith’s Compendium of Mercan-
tile Law has, as will be apparent, been pretty closely
followed, and the language of that author has in many
cases becn used. But the authors have departed from
their model in several ways; some of the subjects
have been entirely re-written in order to adapt the
matter” more directly and easily to the state of the
Law in Upper Canada, and many portions have been
omitted as_treating of customs or statutes not having
force here.

For the purpose of making the work more elementary,
and in order to bring out more prominently the peculi-
arities of the Law of Upper Canada, many of the illus-
trations and many of the discussions on doubtful points
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vi PREFACE.

contained in Mr. Smith’s work have been omitted, but
the authors have spared no pains to avoid overlooking
any special features of our Mercantile Law. The great
variety of subjects touched upon in the following pages
may have caused many inadvertent omissions, but the
authors nevertheless hope that their labours may not
be without use to the student and the practitioner, as
well as to the non-professional reader.
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CIIAPTER I

In this chapter we have thrown together several
topics, which from their peculiar character it would
have been difficult to discuss elsewhere. In the first
place, we have endeavoured to explain briefly the
relations of the Common Law and Statute Law of
England to the laws and statutes of this Proviace,
to shew how far and in what cases, and subject to
what exceptions, the law of England is the law of
Upper Canada, and from what source is derived the
authority of our Legislature to make pew laws in
matters relating to civil rights and the enjoyment
of property.

In the next place we have given an outline, which
it is hoped may be of practical use, of those proceed-
ings which must be taken by persons either in Upper
Canada, or any other part of the world, having occa-
sion to seek legal remedies against debtors who have
in any way become subject to the jurisdiction of
Upper Canadian courts. We have also alluded to
such of the statutes of Upper Canada as regulate
the process, or affect the rights or remedics of such
creditors, in the course of collecting the amounts due
to them by such debtors.

2

P



10 LAWS IN FORCE IN UPPER CANADA.

1.— Of the Laws in furce in Upper Canada.

By the treaty of Paris in-1763, Canada was ceded
by the French to the British Government. The
King immediately introduced by proclamation both
the civil and criminal law of lingland. This created
dissatisfaction among the French population; and
in 1774 the British Statute, 14 Geo. III., ¢. 83,
which is to be found in the beginning of the
Consolidated Statutes of Canada, was passed, by
which it was provided, that in all matters of contro-
versy relating to civil rights and the enjoyment of
property, and customs and usages, (except certain
matters enumerated in the provisoes of the Act,)
resort should be had to the laws of Canada, that is to
say, to the Freach laws in force before the cession
of Canada; subject, bowever, to such changes as
might be introduced by the Governor and Legislative
Council, to be appointed under the Act.

It would oceupy too much space, in a work of this
description, to enumerate and explain the various
stages through which the country now called the
Province of Upper Canada passed before the last
change which united it in 1840 to the Province of
Lower Canada. It will, for our present purposes, we
hope, be sufficient to say, that since that year the
two FProvinces have been ruled by one Governor
General as the representative of the Queen of Great
Britain, and one legislature has made laws for both. It
may be stated, that, beyoud this amalgamation, except
io a few particulars, some of which will hereafter be
noliced, the two Provinces are, so far as the present
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treatise is concerned, to be considered as distinct and
separate colonies of Great Britain.

There have been various statutes passed declaring
how far the laws of Great Britain shall be applica-
ble to Upper Canada. Chapter 9 of the Con. Stat.
U. C., however, being a consolidation of two earlicr
statutes of the Parliament of Upper Canada, contains
a sufficiently explicit declaration on this point, to
enable us to dispense with the recital of any other
act. By section 1 it is enacted that in all matters
of controversy relative to property and civil rights,
resort shall continue to be had to the laws of Eng-
land as they stood on the 15th day of October, 1792,
as the rule for the decision of the same; and all
matters relative to testimony and legal proof in the
investigation of fact and the forms thereof, in the
several Courts of law and equity in Upper Canada,
shall continue to be regulated by the rules of evi-
dence established fn England as they existed on that
day and year, except so far as the said laws and rules
have been siuce repealed, altered, varied, modified or
affected, by any act of the Imperial Parliament still
having force of law in Upper Canada, or by any act
of the late Province of Upper Canada, or of the Pro-
vince of Canada, still baving force of law, or by the
Consolidated Statutes relating to the Province of
Canada or to Upper Canada exclusively ; and, by see-
tion 2, that the statutes of' Jeofails, of limitations, and
for the amendment of the law, excepting those of
mere local expediency, which, previous to the 17th
day of January, 1822, had been enacted respecting
the law of Kngland and then continued in force,
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shall be valid and effectual for the same purposes in
Upper Canada, excepting so far as the same have
since the said 17th of January 1822 been repealed or
altered or affected in the maonner mentioned in the
first section of the Act. .

The effect of this Act is, Ist. That all principles
of the Common Law of England, as declared by the
Courts of Common Law or Equity in England on
the 15th day of October, 1792, or since then
declared by those courts, are expressly and authori-
tatively applicable to Upper Canada. The decisions
subsequent to the date apparently limited by the Act
have authority here, because they are considered not
to introduce new law, but to declare what the old
law has always been. Any case, therefore, which
decides any principle of the common law relating to
Mercantile Law for England decides it for us.
2nd. That all the statutes (excepting those of mere
local application, such as those relating to the main-
tenance of the poor, or respecting bankrupts,) which
were in force in England on that date, are in force
here, just as if they bad been passed by the Legis-
lature of Canada. 3rd. That the Statutes of Limi-
tations which were in force in Eungland prior
to the 17th day of January, 1822, are similarly
in force in Upper Canada. 4th. That since the
15th day of October, 1792, statutes passed by the
Legislature of Great DBritain may be in force
here, if by their express terms they have au-
thority here, or if their subject matter is of such
general import, that it must paturally be inferred
they were intended to regulate or modify our Pro-
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vingial laws. 5th. That we must also take into
account any alterations in the laws of England thus
introduced, made since either of the above dates by
any of the statutes passed by the separate Legislature
of the late Province of Upper Canada, or by the
Legislature of the Province of Canada.

In that part of our Province called Lower Canada,
the principles of commercial law are derived from
sources entirely different from those to which the
laws of Upper Canada are to be traced. The prin-
ciples and customs of the mercantile law of Lower
Canada are, subject to the exceptions hereafter to be
noticed, derived from the laws of France, which were
in force in Canada at the time it was ceded to the
British Government. By ecap. 57 Con. Stat. Can.,
certain provisions have been enacted, which render
the law of Lower Canada respecting promissory
notes and bills of exchange in some respects uniform
with that of Upper Canada. There have been a
large number of statutes passed by the Legislature
of Capada, which introduce the same provisions for
one section as for the other, and so help to bring the
laws of both into a certain degree of uniformity.

In most respects, however, Lower Canada is to be
considered as a separate colony, and indeed as a
foreign country. Thus the attorneys and solicitors
of Upper Canada have no authority to institute pro-
ceedings in Lower Canada, and any claim which is to
be preferred in the Lower Canadian courts must be
placed in the hands of Lower Canadian lawyers. If
a judgment is recovered even in the superior courts
of Upper Canada, before execution can be had upon
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it in Lower Canada the judgment must be sued upon
in the Lower Canadian courts, and execution issued
upon the judgment thus obtained, just as one would
proceed in order to have resort against a party living
in Great Britain, or in the United States, or any
other foreign country, against whom a judgment has
been recovered here. Again, the judges in Lower
Canada do not judicially recognize or know the
common law of Upper Canada in civil cases, and that
law must be proved when it is necessary to bring it
before the Lower Canadian courts, just as the law of
the United States or of France would have to be
proved in our courts. In the same way the law of
Lower Canada must be proved in the courts of Upper
Canada.

It is provided, however, by cap. 79 Con. Stat.
Can., that our saperior courts may issue subpaenas to
be served upon persons being or residing in Lower
Canada, and the Lower Canadian courts may issue sub-
peenas to be served upon persons being or residing in
Upper Canada; disobedience to which will be pun-
ished by the courts in which the person disobeying
such subpeena resides, upon receiving from the court
from which the subpwena issued a certificate of default
in cbeying it.

—_————

2.— Cuilection of debts by suit.

If a creditor living in this Province has a claim
vgainst a debtor residing here, he can sue him at law
in one of three classes of courts. If his claim be on
an account or for a breach of contract or covenant,
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and does not exceed one hundred dollars, he may
recover the whole amount in a Division Court. If
his claim exceed that sum, he can recover judgment
for one hundred dollars in a Division Court, on con-
dition of abandoning all his claim to the excess. If
the amount of a debt be over one hundred dollars,
aod do not exceed two hundred dollars, it should be
sued in one of the County Courts, and even where it
amounts to four hundred dollars, the whole of it can
be recovered in the County Courts, if the claim
relate “to debt, covenant, or contract,” aund be
liquidated, or ascertained in any way by the acts of
the parties, or by the signature of the defendant;
e. g., if the defendant has struck a balance with the
piaintiff, and admitted a certain sum to be due, or if
the defendant has given his I. Q. U,, or his promis-
sory note for the amount. If the amount be over
two hundred dollars, and be not ascertained in this
way, or in any event if it exceed four hundred dollars,
the action must be brought in one of the Superior
Courts.

In suits in the Division Courts, no costs are allowed
to either party, save the disbursements for the fees
allowed to the Division Court clerks, and the expenses
of witnesses. In the County Courts and Superior
Courts, the successful party is in general entitled to
recover from the unsuccessful party the amount of
his attorney’s and counsel’s costs as taxed by the
proper officers in each court.

The creditor who desires to sue in a Division Court
is restricted in his choice of a court by regulations,
the effect of which, may be stated as follows :
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The plaintiff may bring his action “in the court
holden for the division in which the cause of action
arose, or in which the defendant, or any one of seve-
ral defendants resides or carries on business at the
time the action is brought.” So that the plaintiff,
if a promissory note or I. Q. U. is given him, or a
debt is contracted, in a certain division, may always
bring his action there, and if he finds that the
defendant, or one of the defendants, is residing in
any other division, he is at liberty to make choice of
the latter. :

Moreover, besides the court holden for the divi-
sion in which any defcodant, or any one of several
defendants resides, the creditor may bring his
suit in the Court of avy adjoining division, in case
such defendant or one of several defendants resides
nearer to the place at which the court for the adjoin-
ing division is held, than to the place of the court
for the division in which he resides.

The judges of the County Courts are in certain
cases allowed to modify these rules by special order
for the convenience of parties.

In the County Courts and Superior Courts no
such restrictions are placed upon the choice of the
place in which the action, if defended, is to be tried.
All actions for the recovery of mercantile accounts
and claims, or damages for breach of mercantile
contracts, have been held to be transitory actions,
and as such are not restricted to the courts having
jurisdiction in any particular district, such as the
County Court of any particular county, nor required,
in the case of the suit being brought in a Superior
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Court, to be tried at the assizes to be held for any
particular county. The defendant in a contested
suit in a Superior Court may sometimes, on the
ground that the weight of convenience is in favour
of a trial in a county other than that chosen
by the plaintiff, have the venue changed as'it is
called, that is to say, have the trial come off in that
other county. In any such action, moreover, the
defendant may apply to have the venue changed to
another county on the ground that the cause of
action arose therein, but may be met by evideunce on
the part of the plaintiff that the weight of conve-
nience is in favour of a trial in the county in which
the venue has been originally laid.

The rules of evidence in these three classes of
courts are strictly speaking the same, except that
the important rule, that a party to a suit cannot be
called as a witness in his own behalf, has been modi-
fied in its application to certain cases in the Division
Courts. Thus, in cases where the plaintiff’s claim
does not exceed eight dollars, and the plaintiff has
given evidence sufficient to satisfy the judge that
the defendant has become indebted to such plaintiff,
but has not evidence to establish the particular
amount, the court may, in its discretion, examine
the plaintiff on his oath or affirmation touching the
items of such account, and give judgment thereon
accordingly. The judge may similarly call the de-
fendant to give evidence as to any payments or con-
tra account or set-off not exceeding eight dollars.
The judge may also receive the plaintiff’s books as
testimony, on being satisfied of their general eorrect-
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ness, in cases where the demand does not exceed
twenty dollars. He may also in similar circumstances
receive the defendants books as testimony of a
payment, or a set-off, not exceeding twenty dollars.

A power is given to the Judges of the Division
Courts which is not possessed by those of other courts,
of calling at their discretion whenever they consider it
conducive to the ends of justice upon the defendant
or the plaintiff for his evidence. And the judge
may receive as testimony the affidavit or affirmation
of any witness residing without the limits of the
county in which he is acting as judge.

In the Division Courts, the summons by which the
action is commenced must be served at least ten
days before the Court day, if the defendant live
within the division. If he reside without the divi-
sion a greater number of days is allowed. The
judge has power to order immediate execution, but
generally orders payment in from seven to thirty
days. Thus it will take from seventeen to forty days
to obtain execution, even when the Court dayhappens
to occur conveniently. In thinly populated divisions
the Courts are held only once in sizx weeks or two
months, but more frequently in the cities, so that
cousiderable delay may be occasioned by the suitor
being late for a court. If the defendant givesa con-
fession in order tosave costs, the plaintiff must never-
theless_wait till the court dayin order to get the
judgme‘nt of the court in pursuance of the confession,
and the direction of the judge as to the execution.

The sittings of the County Courts are held in
every county four times in every year, commencing
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on the second Tuesday in March, June, September
and December in every year. The sittings of the
County Court for the City of Toronto, commence on
the first Tuesday in March, June, September and
December, in every year. The assizes or sittings of
the Superior Courts for the United Counties of York
and Peel are held three times in every year, com-
mencing on the Thursday nest after the municipal
elections in January, on the second Monday in April,
and on the second Monday in October. The assizes
for the city of Toronto are also held three times in
every year, commencing a few days before, or immedi-
ately after the assizes for the United Counties of York
and Peel. The assizes for the other counties are held
twice in the year, once in the vacation between
Hilary and Faster terms, that is, some time between
the second Saturday after the first Monday in Feb-
ruary and the third Monday in May; and once in
the vacation between Trinity and Michaelmas terms,
that is, some time between the second Saturday fol-
lowing the Monday next after the twenty-first day
of August and the third Monday in November.

The time occupied in the collection of debts in the
County Courts and Superior Courts may best be
explained by a statement of two or three points of
practice. Where a defendant resides within the
jurisdietion of the court, final judgment may be
entered on default of appearance, on the tenth day
after service of a specially endorsed writ of sumthons.
The writ of summons in actions on merchants’
accounts and negotiable instruments, or bonds or
covenants for the payment of money, can almost
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always be specially endorsed. Execution can be
issued on the ninth day after the last day for enter-
ing au appearance, or on the eighth day after the
day on which the plaintiff has a right to enter judg-
ment, reckoning in the day on which he first has
that right. Thus, if a specially endorsed writ be
served on a defendant within the jurisdietion
on the first day of the month, execution may
be obtained by the plaintiff on a judgment by
defuult at ten o’clock on the morning of the
ninefeenth, and immediately placed in the sheriff’s
hands. It may often happen, however, that the
delendant, in order to gain time, even in a case
where he has no real defence, puts in an appearance
to the writ, and a plea to the plaintiff’s declaration.
This proceeding has the effect of delaying the plain-
tiff’s judgment, at the least until some day of the
nest assizes to which he can bring his case down to
trial. If the next assizes commence so soon as the
twenty-sixth day after the writ is served, the plaintiff
will be liable to be delayed till the assizes following
the next, if the defendant does not take any steps in
his defence earlier than he is obliged to do. 1If the
writ is served on the first of the month, is is possible
to force the defendant to trial at the assizes com-
mencing on the twenty-seventh, if no delay be caused
by Sundays or hohdays occurring in such a manner
as to give the defendant an extra day to put in an
appearance or to plead. The same reckoning will
stand good for the County Courts.

The inconvenience and risk to which a creditor
could thus be exposed by the defendant appearing
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to the writ and pleading for the purpose of delay
merely—a delay which in many cases had the effect
of totally defeating the plaintiff’s chance of collecting
his claim by execution, by giving the defendant time
-to make away with his property—has been partially
remedied as to suits in the Superior Courts, by a
statute passed in the year 1860. The effect of that
statute is, that in any suit brought in either of the
Suaperior Courts, if it shall appear to the court or a
judge that the action is brought to recover a claim
liquidated or ascertained by the acts of the parties or
the signature of the defendant, and that no difficult
question of law or fact will arise upon the trial, the
court or judge may order the case to be tried before
he judge of the County Court of the county in
which the proceedings are carried on, at the sittings
thereof next after such order. ‘

The sittings of the County Courts being held four
times a year, a plaintiff by obtaining such an order
is often enabled to get judgment and issue execution
three or four months sooner than if he had to wait
until the next assizes.

In actions on promissory notes or accounts, at the
trial of which the defendant does not appear, or
does not make any substantial defence, and out of
which it seems that no questions of law can be raised
to disturb the plaintiff’s verdict, the judge of the
assize or of the County Court may, and generally
does, grant an order for imwmediate execution. The
effect of this order in the County Courts, is to enable
the plaintiff to enter judgment at once, and issue
execution upon the judgment. In the Superior
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Courts, the order for immediate exccution only enables
the plaintiff to enter judgment and issue execution
thereon, on the sixth day after the verdict has been
obtained. In cases of urgency, however, the judge,
upon being satisfied that there is danger of the
amount of the verdict being lost by delay, will make
an order for execution to issue forthwith. If no
order be granted, the plaintiff cannot enter judg-
ment till the fitth day of the following term in
actions brought in the Superior Courts, and the third
day of the following term in actions brought in the
County Courts. The term sittings of the Superior
Courts are held four times in every year, and on
each occasion last for two weeks. The County Court
terms are also held four times in the year, and each
sitting lasts for one week. If during the time thus
allowed him, the defendant mowes against the ver-
dict, and his motion is entertained, the contest will
usually be decided during the term ir which the
application is made, and if the decision is in favour
of the plaintiff, he will be permitted to enter judg.
ment as soon as the decision is pronounced, which
will be in general within three weeks at the latest
after the end of term.

The first step to be taken after entering judgment
is the issuing of execution. This iust in the first
place be against the defendant’s goods and chattels.
The execution binds the goods from the time that
the writ is placed in the Sheriff’s hands. 'The fol-
lowing articles and chattels, however, cannot be
seized or sold by the Sheriff, as they are expressly
exempted by statute from seizure or sale, under any
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writ issued out of any court whatever in this Pro-
vince, namely : 1. The bed, bedding, and bedsteads
in ordinary use by the debtor and his family. 2.
The necessary and ordinary wearing apparel of the
debtor and his family. 3. One stove and pipes, and
one crane and its appendages, and one pair of and-
irons, one set of cooking utensils, one pair of tongs
and shovel, one table, six chairs, six knives, six
forks, six plates, six teacups, six saucers, one sugar
basin, one milk jug, one teapot, six spoons, all spin-
ning wheels and weaving looms in domestic use, and
ten volumes of books; one axe, one saw, one gun,
six traps, and such fishing nets and seines as are in
common use. 4. All necessary fuel, meat, fish,
flour and vegetables actually provided for family use,
and not more than sufficient for the ordinary con-
sumption of the debtor and his family for thirty
days, and not exceeding in value the sum of forty
dollars. 5. Oune cow, four sheep, two hogs, and food
- therefor for thirty days. 6. Tools or implements of,
or chattels ordinarily used in the debtor’s occupation
to the value of sixty dollars.

Among the obstacles that may be met, besides
prior executions, is the claim of the landlord of
the premises on which the goods are situated, for
one year’s arrears of rent which he may claim as
against the fi. fu., even although he bas made
no attempt to distrain before the delivery of the writ
to the Sheriff. This claim for rent, however, can
pever be for more than one year’s arrears. There
may, perhaps, be a chattel mortgage on the goods. If
the plaintiff thinks it possible to dispute the vali-
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dity of this chattel mortgage he can do so on grounds
that will be discussed below. If he does not dispute
the validity of the incumbrance, he is not obliged to
wait till the mortgagee sells, but can direct-the Sheriff
to sell subject to the mortgage. In the ahsence
of any dispute as to the priority of the execution or
the ownership of the goods, the Sheriff in eight days
after seizing the goods may sell them. After the
sale he deducts his own fees from the proceeds, and
pays to the plaintifi’s attorney the amount of the ex-
ecution, orsomuch thereof as may have been realized.
If the proceeds of the sale are insufficient to pay off
the judgment, or if no goods belonging to the defen-
dant can be found, the Sheriff returns the writ in
accordance with the fact, and the plaintiff can then
issue a writ against the lands of the defendant
which will bind them from the date of its delivery
to the Sheriff. No sale, however, can take place
under the writ until one year from its receipt by
the Sheriff. Before the lands can be sold they
must be advertised for sale in the Canada Gazette
for six weeks, and in some local paper, or by notice
posted up in the Sheriff’s office, or on the door of
the Court House of the county in which the lands
lie, for a period of three months before the sale. The
lands may be advertised during the period of one
year above mentioned so long as the sale is not to
take place within the year. If there is a mortgage
on the defendant’s property the land can be sold
subject to the mortgage. If the defendant
happens to hold a mortgage on the property of
somebody clse, bis interest cannot be seized and sold
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as land; but the mortgage itself can be seized under
an execution against goods, and the interest and
principal, when it becomes due, collected by the
sheriff, and applied in payment of the judgment.
If the defendant is joint owner of land with another,
his iutercst can be sold.  Auy estate, right, title or
ioterest io land of the defendant which caw be con-
veyed or assigned by him, may be seized and sold
under an execution. If the plaintiff chooses, after
the Sheriff has been unable to find any goods, to
proceed to attach debts due to the defendant, he can
do so in the following manuer: Having ascertained,
by examining the defendant on oath or by any other
means, what debts are owing and accruing due to
him, he can obtzin an order attaching those debts.
This order, when scrved upon the defendant’s debtor,
who thereafter is called the garnishee, prevents the
payment of the debts to the defendant.  If the gar-
nishee does not dispute the debt, an order can be
obtained directing him to pay over the amount to the
plaintiff.  This order can be cuforced by execution.
If the garnishee disputes his liability, an order will
be made allowing the judgment creditor to proceed
against the garnishee, according to the practice pre-
scribed by the Common Law Procedure Act; and in
case the liability of the garnishce is established, the
judgment creditor will have the usual remedies by
execution against him. If the plaintiff thinks that
the defendant has frandulently made away with any
of his property, he ean examine him *“touching his
estate and effects, and as to the property and means
he had when the debt or liability which was the sub-

o
B
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ject of the action in which judgment was obtained
against him was incurred, and as to the property and
means he still has of discharging the said judgment,
and as to the disposal he may have made of any pro-
perty since contracting such debt or incurring such
liability.”” Tn ecase it appears from such examination
that the debtor has concealed or made away with his
property in order to defeat or defraud his creditors,
the debtor may be committed to the common gaol for
a period not exceeding twelve montbs. 1t is only in
a very clear case, however, that this punishment will
be inflicted. And in case the debtor, upon such
examination, refuses to disclose his property, or his
transactions respecting the same, or does not make
satisfactory answers respecting the same, this would
be considered such misconduct as would subject him
to committal,

These are the steps to be taken in ordinary cases
where the debtor resides within the jurisdiction of
the courts of Upper Canada. But where the debtor
resides out of the jurisdiction of our courts the ques-
tion is, how we are to get at him. If the cause of
action arose in Upper Canada, or in respect of the
breach of a contract made therein, the defendant
can be sued in our courts and judgment obtained
against him according to the practice prescribed by
the Common Law Procedure Act. And this can be
done whether the defendant be a British subject or
not. The proceedings are to be commenced against
the British subject by service (or an attempt at
service) upon the defendant of a writ of sumwmons
in a particular form given by the Act. When such
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service hag been made, or attempted to be made,
upon the court or judge beiug satisfied that there is
a cause of action which arose in Upper Canada, or
in respect of the breach of a contract made therein,
and that the writ has been personally served upon
the defendant, or that reasonable efforts have been
made to effect personal service thereof upon the
defendant, and that it came to his knowledge, and
either that the defendant wilfully neglects to appear
to such writ, or that he is living out of Upper Canada
in order to defeat or delay his creditors, such court
or judge may facilitate the plaintiff’s proceedings by
dispensing with some of the formalities required in
ordinary cases, and prescribing such more easy means
of notifying the defendant of the proceedings against
him, such as by mailing copies of the proceedings
to the defendant, or posting such copies in the office
of the court in which the proccedings are being car-
ried on, as the court or judge may think proper.
The plaintiff is obliged, however, to prove his claim in
the action either befure a jury or by a reference to
the master of the court to compute the amount,
before he can obtain final judgment and issue execu-
tion thereon. When the plaintiff has obtained his
judgment against the defendant he has the ordinary
rewmedies by execution against all tl.e property of the
defendant which may be found in Upper Canada.
The wode of proceeding against a defendant residing
ubroad who is not a British subject is the same as
that just described, except that a notice of the issuing
of the writ iustead of a copy of the writ is to be
served or reasonable efforts at scrviee shewn.
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If a debtor, who has becn resident in Upper
Canada, departs therefrom with intent to defraud
his creditors, and shall at the time of his departure
be possessed to his own use and benefit of any real
or personal property, credits or effects in Upper
Canada, a rewedy is given to his ereditors in the
shape of a writ of attachment, by virtue of which
the sheriff to whom any such writ is directed, is
coubled to take possession of all such property and
cffects, and divide the proceeds thereof rateably
amongst all the ereditors who shall within six months
from the date of the first writ of attachment, place

" writs of attachment in his hands, and obtain judg-
ment for their claims agaiost the absconding debtor.
But it is presumed that this remedy will be resorted
to less frequently than formerly, in consequence of
the provisions of the recent Insolvency Acts, of which
mention will be made hereafter. A debtor departing
from the couutry, under the circumstances above
weuntioned, commits an act of insolvency, and ren-
ders his estate liable to what is termed in those
statutes, compulsory liguidation. And unless it
happens that the absconding debtor has ouly one or
two creditors—a case of very rare oceurrence—pro-
ccedings are more likely to be tuken against his
estate under the Insolvency Acts than by the old
writ of attachmeut. To do more than draw atten-
tion to the existence of that remedy, is, therefore,
scarcely necessary. It is sufficient to say that-the

- proceedings, after issue of the attachment, are very
siwilar in their nature to those against a pursen
residing out of the jurisdiction, except that iu the
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distribution of the proceeds of the estate, the attach-
ing creditors share ratably without any priority or
prefereuce

If a creditor has good reason to believe that his
debtor is auulﬁ to leave the country, with the intent
and desien to defraud him, upon making an affidavit
as to the amouunt and nature of the debt, and also of
his belief that the debtor is about to abscond, he can
obtain a writ of capias, under which the debtor may
be arrested and retained in custody until he gives
bail.  The buil must be by two sufficient frecholders
or housekecpers, who bind themselves that if the
defendant is condemned in the action at the suit of
the plaintiff, he will satisfy the costs and the con-
demnation money, (7. e. the amount of the judgment,)
or render himself to the custody of the sheriff of the
county in which the action is brought, or that the bail
shall do so for the defendant. When such bail has
been put in and approved of, the plaintiff proceeds
in his action in the same manner ag in the ordinary
suit commenced by writ of summons. When he
has obtained judgwment, he may either proceed by
execution against the go .1+ and lands of the defen-
dant, or he may cause hiw to be arrested and con-
fined until the judgment is paid. A debtor confined
under this process, may obtain a discharge from
custody upon application to a judge of the court
from which the writ issued, under the provisions of
cap. 26 Con. Stat. U. C,, upon shewinz that he is
not worth twenty dollars, exelasive of his necessary
wearing apparel, &ec., but such a discharge does not
operate as a satisfaction of the judgment, or to
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deprive the plaintiff of his remedies against the
debtor’s goods or lands.

If the plaintiff, after recovering judgment in any
of the courts, and in any of the ways above men-
tioned, ascertains that the defendant s property in
Lower Canada, or in ¥ngland, Ireland, Scotland,
Wales, or any of the British Provinces, he may have
recourse against such property by suing in the prcper
courts of any of these countries upon the judgment
obtained here. This, in ordinary cases, is not very
difficult or expensive, as it is only necessary, in the
first instance, to prove the judgment of the court
here in the technical manner prescribed by the rules
of evidence of these countries, as regulated by Impe-
perial statute 14 & 15 Vic. cap. 99; that is to say,
by producing a copy of the judgment obtained in
Canada, certified by the seal of the court, or the
sigoature of the judge thereof if the court has no
seal, in which case the judge must attach a state-
ment to his signature that the court whereof he is
judge has no seal, but no further proof is recquired
of the seal or signature. In the United States,
the same remedies are afforded, and the mode of
proof of the judgment is almost the same. It very
seldom occurs that the plaintiff is obliged to go
into the merits of his case again, under any form of
defence that may be raised. When a creditor who
has obtained a judgwent abroad, Jesires to enforce it
here, he must bring an activn on the judgment here.
The proot’ of foreign judgments in our courts is
wuch facilitated by Con. Stat. Can. cap. 80, sec. 1,
as also the proof in Lower Canada of the judgments
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of our Courts of Record by sec. 4 of the same act.
The manner of proving a judgment under this
statute is much the same as that under the Impe-
rial statute of which we have just spoken.

The remedies of creditors under the laws of this
Province are influenced very much by certain statutes
peculiar to this Province; and modified and compli-
cated by the recent Insolvent Acts, passed in 1864
and 1865.

PR

8.— Acts respecting Fraudulent Preferences.

An Act respecting mortgages and sales of persooal
property : Con. Stat. U. C. cap. 45. An Act res-
pecting the relief of Insolvent Debtors: Con. Stat.
U. C. cap. 26, ss. 17 & 18. These are some of
the enactments which, prior to the Insolvent Acts,
have affected the rights of creditors most seriously.
Before any of these acts were passed, the law may
be said to have stood as follows : A man in difficul-
ties with his creditors might dispose of his land by
giving a deed of it to a creditor, in satisfaction of a
debt ; or incumber it, by mortgaging it to one credi-
tor to the amount of his debt, to the prejudice of the
rest of his creditors; and if the transaction were
reasonable and fair as between the two, the other
creditors could not object. He could also hand over
his goods and chattels, or a portion of them, to any
creditor, in satisfaction of a debt, or mortgage them
to him as security for a debt, to the exclusion of other
creditors. Except so faras the recent Insolvent Acts
are concerned, the law as to the disposal of reul estate
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remains the same; but preferential transfers of goods
and chattels are restrained by sec. 18 of the Act for
the relief of Insolvent Debtors above mentioned.
Many disputes have arisen about the application of
the provisions of this section to individual cases; so
that all that we can say in general words on the sub-
ject is, that this section renders assignwents of per-
sonal property made by a persou in difficultics, with
intent to defeat or delay creditors, or to prefer one
creditor over another, void as against the creditors of
such person.

It was formerly not unusual for a man to make a
secret transfer of his guods and chattcls by Bill of
Sale, or privately to encumber them by way of mort-
gage to their full value, and to retain pussession of
them and obtain the commercial credit likely to be
given to him on account of his being suppused to
own them, to the great disappointment of creditors
who might be disposed to resort to them for satisfuc-
tion of their claims. However, the Act respecting
mortgages and sales of personal property bas cfectu-
ally put a stop to such clandestine trunsacticns, by
requiring that “cvery mortgage or couveyance in-
tended to operate as a mortgage of goods and chattels
wade in Upper Canada, which is not accompanied by
an immediate delivery and an actual and continued
change of possession of the things mortgaged,” and
“every sale of goods and chattels not accompanied
by an immediate delivery and fullowed by an actual
and coatinued change of possession of the goods
and chattels sold,” be recorded within five days after
the exceution of the iustrument in the office of the
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clerk of the County Court of the county or union of
counties in which the mortgagor or bargainor resides
at the time of the execution thereof, or if he be not
resident in Upper Canada, then of the county or
union of counties in which .the goods are situated
at that time. DBesides an affidavit of the exzecution
of the instrument, an affidavit is required from the
person to whom the goods are mortgaged or sold, of
the bona fides of the transaction. In order to pre-
serve the validity of the instrument for a longer
period than one year it is necessary to remew it by
recording a true copy of the first instrument, together
with a statement shewing the interest the person to
whom it is made still has in the property comprised
in it, and a full statement of the principal and inte:.
est due thereon, and an affidavit verifying these statc~
ments and asserting the bona fides of the transaction,
in the office of the County Court where the original
is recorded. And this must be done once in every
year during which it is intended to keep the instru-
ment on foot, within the last thirty days of the year.

The 17th section of the Act respecting the relief
of ingolvent debtors provides, that ‘“in case any
person being at the time in insolvent circumstances,
or unable to pay his debts in full, or knowing himself
to be on the eve of insolvency, voluntarily or by
collusion with a creditor, gives a confession of judg-
ment, cognovit actionem, or warrant of attorney to
confess judgment, with intent to defeat or delay his
creditors wholly or in part, or with intent thereby to
give one or more of the creditors of such person a
preference over his other ereditors, or over any one

4
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or more of such creditors, every such confession,
engnovit actionem, or warrant of attorney to confess
judgment, shall be deemed and taken to be null and
void as against the creditors of the party giving
the same, and shall be invalid and ineffectual to
support any judgment or writ of execution.” This
enactment has checked the practice of giving con-
fessions of judgments for fraudulent purposes ; but
it has been decided that if a man is sued by two
creditors, and chooses to let one obtain judgment by
default of appearance, while he defends the action
brought by the other, the latter cannot impeach the
judgment obtained by the former, on the ground of
fraudulent preference, if it has been obtained bond
Jide, and tho writ of execution issued thereon deliv-
ered to the sheriff fo be executed, and not merely for
the fraudulent purpose of protecting the debtor
against subsequent executions.

The advantage to be derived from a preferential
judgment is now very trifling, as it is always in the
power of the other creditors to put the debtor’s es-
tate into bankruptey under the recent Insolvent
Acts, and thus put themselves upon the same footing
with the creditor who has obtained the judgment.

—_——

4—Married Womens' Act.

An Act respecting certain separate rights of pro-
perty of Married Women, Con. Stat. U. (., eap. 73.
By aection 1, it is enacted that every woman who
has married since the 4th day of May, 1859, shall
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and may notwithstanding her coverture, have, hold
and enjoy all her real and personal property whether
belonging to her before marriage, or acquired by her
by iuheritance, devise, bequest or gift, or as next of
kin to an intestate, or in any other way, after mar-
ringe, free from the debts and obligations of her hus-
band, and from his control or disposition withoat her
consent, in as full and ample a manner as if she con-
tinued sole and unmarried, any law, usage or custom
to the contrary notwithstanding; but this clause
shall not extend to any property received by a mar-
ried woman from her husband during coverture.

By section 2, that every woman who on or before
the 4th day of May, 1859, married without any mar-
riage contract or settlement, shall and may, from and
after the said 4th day of May, 1859, notwithstand-
iog her coverture, have, hold and enjoy all her real
estate not then taken possession of by her husband,
and all her personal property not then reduced into
the possession of her husband, whether belonging to
her before marriage or in any way acquired by her
after marriage, free from his debts and obligations
contracted after the said 4th day of May, 1859, and
from his control and disposition without her consent
in as full and ample a manner as if she were sole and
unmarried.

Tn order to explain the effect of these and other
provisions of this Act, it may be better to state short-
ly what were, formerly, the relations of husband and
wife with respect to the wife’s property. Ifa man
married a woman who was entitled, in her own right,
to any freehold vstate in a lot of land, the husband
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at once obtained the right to collect the rents of the
land, or such share of them as she was entitled to
collect during her life at least, though he could not
dispose of the land itself without getting her to join
in the conveyance. If her estate in the land were
an estate in fee simple, and she died without having
given birth to a child, the land, and all right to its
rents, passed away from her husband to her heirs.
If she bore him a child, he became entitled, whether
the child survived its mother or not, to enjoy the
rents and profits of the land during his life, becoming
what is called the tenant by the curtesy.

With regard to personal property in the wife's ac-
tual possession, that is, goods, chattels or money, the
husband had a 1ight to appropriate it all as soon as
he was married to her, or as soon as it came into
her possession if she received it after marriage, if his
right was not restricted by any settlement or convey-
ance to her separate use. He might dispose of it in
his lifetime or by his will. It was subject to his
debts, and if he died intestate, the wife had no
better claim to it than to any other of his effects.

With regard to such of the wife’s personal pro-
perty as consisted of choses in action that is, debts
and effects, which could only be got into possession
by an action at law, the husband’s rights were some-
what different, and varied according as the prov
ceedings against the persons liable to be sued were
to be taken in the courts of law or in the Court of
Chancery. If the property was of such a nature
that it could be recovered by a suit in the courts of
law, such as money due on promissory notes, bills
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“%f exchange or bonds, the husbaed had a right dur-
ing the lifetime of his wife, to recover it by action
and appropriate it to his own use. He could also ne-
gotiate and endorse over in his own bame any notes,
cheques or bills payable to his wife’s order. If he
failed to sue and recover judgment for it, or should
not have received the money in his lifetime, the wife
was on his decease entitled to the chose in action,
in the same manner as she was before marriage. But
if she died before her husband had appropriated, or
reduced the chose in action into his possession,
it was necessary for him, before he could proceed to
recover it, to take out letters of administration to
his wife’s estate, though as soon as he had done so,
and recovered the property, it belonged absolutely to
himself, subject however to his wife’s debts.

If the property was of such a nature that it could
not be recovered without resorting to the Court of
Chancery, (of which kind legacies are an example,)
and it became necessary to sue there for it, the hus-
band’s right to it was qualified by a rule of equity that
the Court of Chancery would not assist, nor, if the
wife should object, would allow the husband to
recover or receive any property of the wife recovera-
ble only in that Court, without his settling a due
proportion of such property on his wife and children.

The right which the court thus conferred on the
wife was called her equity for a seitlement. If the
husband could get possession of any property, or
receive payment of any moneys of this sort, without
resorting to the court, he was entitled to it absolutely,
but the wife might at any time after the money was
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payable, and before it was actually paid over to the*
husband, file a bill insisting upon her equity for a
settlement, and the court would compel him to scttle
a suitable proportion upon her and her children.
The usual terms which the Court of Chancery im-
posed were the settlement of one-half of the property
on the wife; and in some cases even more has been
so settled by the decree of the court.

Now this state of the law is modified by the Act
under discussion in several important particulars.
First of all with regard to real estate where the mar-
riage has taken place after the 4th May, 1859, the
husband has no right to receive the rents and profits
of any of it. Where the marriage has taken place
before that date, the husband has no right to eollect
the rents and profits of any real estate which was
not at that date tuken possession of by him, or which
has been given to the wife since that date. The
husband’s right to the tenancy by the curtesy above
mentioned is however expressly reserved by this Act.

With regard to personal property the effect of the
Act is, that the husband cannot appropriate his wife’s
personal property or dispose of it, uuless she cousents
to such disposul.

By section 16 of the Act the married woman is
enabled to dispose of her real or personal property
by will, whether such property was acquired before
or after marriage, to, or among her child or children,
issue of any marriage, and failing there being any
issue, then to her husband or as she may see fit.
The husband’s right to the tenancy by the curtesy
is however reserved. There must be two or more
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witnesses to the will, neither of whom is the woman’s
husband.

Tormerly the ereditors of the hushand had a right
to scize whatever property of the wife the husband
had a right to appropriate himself; aund the creditors
of the wife could look to the husband for payment of
her debts. But the Act under consideration alters
the law very materially.

As to the liability of the wife’s property for her
husband’s debts, the law, as altered by the first and
second sections of the Married Woman’s Act, is, that
the property of the wife is no longer liable for the
debts of the husband, in case the marriage took place
after the 4th May, 1859, or in case it took place be-
fore that date, for debts since contracted, unless such
property had been then reduced into his possession.

Scctions 1 and 2 of the Act are to be read in
connection with scction 19. The Act is intended to,
and does only, affect property which has not been
settled on the wife by any ante-puptial settlement or
coutract; and where part only of the wifc's property
has been settled upon her on her marriage, the
remainder of it, and all she may acquire after mar-
riage, will be protected by the Act. The husband
is only liable for his wife’s debts contracted before
marriage, in case he takes an interest in his wife's
separate property under a marriage settlement, and
then only to the extent of that interest.

This act, though countaining many important provi-
sions, has omitted to give the wife any power to ren-
der herself legally liable on a contract made by her
during her coverture. liven before the Act, how-
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ever, the married woman’s separate property would
be held liable in equity to satisfy a bond for the
payment of mouney or a promissory note signed by
her alone during her coverture. As there is
nothing in the Act to affect this liability, she
would still be liable to answer such a claim out
of her property. As the wife would still, in order
to avail herself of the protection afforded by the Act
against the acts of her husband, be obliged to resort
to the aid of the Court of Chancery, it seems that
that court would retain its former jurisdiction for
the purpose of enforcing contracts made by her
during coverture..

As to the wife’s equity for a settlement, the act
under discussion has rendered the doctrine obsolete
in Upper Canada by securing to her the whole of her
property instead of that proportion which the Court
of Chancery allowed to her.

—_—
5.— Bankruptcy.
Insolvent Acts of 1864 and 1865, 27 & 28 Vie. cap.
17: 29 Vie. cap. 18.

The means which the Bankrupt laws afford, and in
many cases practically dictate, to the creditor, of
seeking payment of hig claim, are widely different
from, and sometimes conflict with, those remedies by
action, the nature and process of which we have
endeavoured to explain.

The Bankrupt laws endeavour to secure an equal
division of assets among creditors, while the ordinary
process of actions at law merely enables creditors to
compete in a general seramble for the property of the
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debtor. The effect of the introduction of these laws
into Upper Canada will be, that the common reme-
dies of a creditor by action will only be pursued,
either where there is a real dispute between him
and his debtor as to the liability of the latter, or
where there are no creditors to compete with the one
who sues.

The way in which the Bankrupt Acts effect their
object is by withdrawing the property of the debtor,
not only from the possession or control of the debtor
himself, but also from the power and out of the
reach of his creditors, so far as the ordinary process
of execution is concerned; by giving all the creditors
an opportunity to come in and prove their debts; by
winding up the affairs of the debtor’s estate, and
distributing ratably among all of the “ereditors the
assets thus collected and realized. If more than suf-
ficient is found to pay all the creditors in full, the sur-
plus is returned to the debtor. But even where there
ig not enough to pay all the creditors in full, the debtor
can usually obtain his discharge under the provisions
of these acts; and he is not necessarily obliged to
wait till his estate is completely wound up before
applying for such discharge. In order to accomplish
these objects, it is necessary that the estate of the
debtor be transferred to the hands of some person
willing to undertake the duties of adjusting and dis-
tributing it. 'This can be done by the voluntary act
of the debtor, or be brought about by his creditors.
The debtor may voluntarily make an assignment of
his property, which will give all creditors a fair
chance of sharing equally in it. Under the act of



42 BANKRUPTCY.

1864, the creditor, before he could make a valid
assignment of his property, was obliged to call a
meeting by advertisement, in a prescribed form,
giving at least two weeks’ notice of Lis intention,
and there being thus in every case a delay of a fort-
night at least, a ereditor who had commenced a suit
might within that time obtain exzecution. If the
creditors’ fi. fu. was placed in the sheriff’s hands
any time, however short, before the execution of a
deed of assignment, it would, under the provisions
of that act, have a preference over the claims of
creditors under the deed of assignment. The act of
1865 has, however, mended this matter in two impor-
tant particulars. In’the first place, the debtor can
without giving any notice whatever to his creditors,
or any one cTsc, and without any preliminary formali-
tics, make an assignment to any official assignee
appointed under the act of 1864. In the second
place it enmacts, ‘“that no lien or privilege upon
either the personal or real estate of the insolvent
shall be created for the amount of any judgment
debt, or of the interest thereon, by the issue or
delivery to the sheriff of any writ of cxeculion, or
by levying upon or seizing under such writ the
effects or estate of the insolvent, unless such writ of
execution shall have issued, and been delivered to
the sheriff at least thirty days before the execution
of a deed of assignment,” or the issue of a writ of
attachment in bankruptey. This provision will enable
a debtor, by making an assignment to un ¢ official
assignee,” to sccure an equal distribution of his assetg
in every case in which he takes it into his head to do
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80, before execution has actually issued against him.

If the creditor does not wish to avail himself of
the opportunity of making an immediate assignment,
he should call his ereditors together by the advertise-
ments and notices prescribed by the Act; and when
the creditors are met together in pursuance of the
notice, exhibit to them a schedule or list of his lia-
bilities in the form preseribed by the act. This list
must be sworn to by the insolvent. Ile must also
give a statement of the amount and nature of his
property ; and he must produce all his books of
account, and all other documents and vouchers, if
required to do so by any creditor. At such meeting
the creditors may name an assignee, who need not
be an official assignee under the act. If a vote of the
creditors is taken upon this step, each creditor repre-
sents in such vote only the amount of direct liabili-
ties of the insolvent to him, and the amount of indi-
rect liabilities of the insolvent to him, then actually
overdue. Thus the choice of the assignee will depend
on the creditors present, and the duly authorized
agents of absent creditors, representing the majority in
value of his liabilities (of the nature just mentioned).
The insolvent then makes an assignment to the
assignee thus chosen, by a deed, in a simple and con-
oise form, given by the Act.

The effect of the assignment is *‘to convey and
vest in the assignee the books of account of the
iosolvent, all vouchers, accounts, letters and other
papers and documents relating to his business, all
moneys and negotiable paper, stocks, bonds and other
securities, as well as all the real estate of the insul-
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vent, and all his interest therein, whether in fee or
otherwise, and also all his personal estate and
movable and immovable property, debts, assets and
effects which he has or may become entitled to at
any time before his discharge is effected, except only
such as are exempt from seizure and sale under exe-
cution, by virtue of the several statutes in such case
made and provided.”

It will be observed that property acquired since
the assignment, and before the discharge, passes by
the assignment.

Having traced the dcbtor’s property into the hands
of the assignec under a voluntary assignment, we
will bricfly deseribe the process of the compulsory
liquidation under the Acts.

These Acts declare what acts or omissions on the
part of a debtor shall render his estate subjeet to
compulsory liquidation :

(a) If he absconds, or is immediately about to
abscond, from the Province with intent to defraud,
or defeat, or delay the remedy of, any ereditor, or to
avoid being arrested or served with legal process, or
if being ot of the Province he so remaing with like
intent, or if he conceals himself within the Provinee
with like intent; or if, being a trader, he permits
apy execution issued against him under which any of
his chattels, lands or property are seized, levied upon,
or taken in execution, to remain unsatisfied till within
forty-eight hours of the time fized by the Sheriff, or
other officer, for the sale thereof;

(D) Orif he secretes, or is immediately about to
secrete, any part of his estate and effects with intent
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to defraud his creditors, or defeat or delay their
demands, or any of them ;

(¢) Or if he assigns, removes, or disposes of, or is
about, or attempts to assign, remove, or dispose of
any of his property with intent to defraud, defeat or
delay his creditors, or any of them;

(4) Or if with such intent he has procured his
money, goods, chattels, lands, or property, to be
scized, levied on, or taken, under or by any process
or execution, having operation where the debtor
resides or has property, founded upon a demand prov-
able under the Act, and for a sum exceeding $200,
and if such process is in force and not discharged by
payment, or in any manner provided for by law ;

(€) Or if he has been actually imprisoned, or upon
the gaol limits for more than thirty days, in 2 civil
action founded on contract for the sum of $200 or
upwards, and still is so imprisoned or on the limits;
or if; in case of such imprisonment, he has escaped
from prison, or from custody, or from the limits ;

(f) Or if he wilfully neglects or refuses to appear
on any rale or order requiring his appearance, to be
examined as to his debts, under any statute or law
in that behalf; .

(9) Or if he wilfully refuses or neglects to obey
or comply with any such rule or order made for the
payment of his debts or any of them ;

(%) Or if he wilfully neglects or refuses to obey
or comply with the order or decree of the Court of
Chancery, or any of the judges thereof, for payment
of money;

(%) Orif he has made any general conveyance or
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assignment, of his property for the benefit of his
creditors, otherwise than in the manner prescribed
by the Acts.

Tn any of these cases he is decmed to bave com-
mitted an act of Bankruptey.

1t is to be observed that, with one cxception, the
acts and omissions above enumerated apply to debtors
generally.  The exception is introduced by the
recent Act to amend the Act of 1864, the third see-
tion of which declares it an act of bankruptey on
the part of a trader to allow an execution against his
property to remain unsatisfied till within forty-eight
hours of the time fized for the sale thereof.

There is another case, provided for by the Statute
of 1864, in which a distinction is made between
truders and other debtors, and the creditors of a
trader supplied with a further means of bringing
about a compulsory liquidation of his estate. Sub-
sec. 2 of sec. 3 of the Act of 1864 cnacts, that ¢ if
a trader ceases to meet his commercial liabilities
generally as they become due, any two or more
creditors, for sums exceeding in the aggregate $500,
may make a demand upon him requiring him to
make an assignment of his estate and effects for the
benefit of his creditors.”

If the trader on whom such demand is made is in
a position to show that the claims of the creditors
making it do not together amount to $500, or that
they have been procured in whole or in part for the
purpose of enabling the creditors to take proceedings
against him, or that the stoppage of payment was
only temporary, and was not caused by fraud or
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fraudulent intent, or by insufficiency of assets, he
may, within five days from the service thercof, apply
to the Judge, upon petition, to stay further pro-
ceedings under the demand. Upon his satisfying
the judge of the truth of the allegations of the peti-
tion, he is entitled to have an order made staying
the proceedings. But if, upon hearing the petition,
the judge refuses to stay proceedings, or if while the
petition is pending the debtor contiuues his trade,
or proceeds with the collection of debts due him;
orif he presents no such petition, and neglects during
the five days to call a meeting of his creditors under
the second section of the act (or, it is presumed, to
make an assignment to an official assignee under
sect. 2 of the recent act to amend the Act of 1864),
or if, having called a meeting, he negleets to complete
the assignment within three days after, or, if the
meeting has been adjourned, then within three days
after the adjournment, he commits an act of bank-
ruptey, and renders his estate liable to liquidation
by compulsory process. The two last mentioned are
the only cases in which any distinetion is made be-
tween traders and ordinary debtors; and after the
commission of the act of bankruptey, the subsequent
proceedings for compulsory liquidation against the
estate of the insolvent are the same in every case,
and are as follows.

When a debtor or trader has, by any of the above
acts or omissions, rendered his estate subject to com-
pulsory liquidation, any creditor to whom he is
indebted in a sum not less than $200 may, within three
months next after such act of insolveancy, if the
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debtor has not in the mean time made a voluntary
assignment, upon proof of the act of bankruptey,
apply to the Judge of one of the County Courts for,
and obtain a writ of attachment, in the form given
by the Act of 1864, against the estate and effects
of the insolvent, addressed to the sheriff of the
county in which such writ issues. Concurrent writs
may also be issued, if required, addressed to the
sheriffs of other counties. By the writ the sheriff
is required to seize and attach the estate and effects
of the insolvent, and to summon him to appear
before the court to answer the premises, within a
certain time, according to the distance of the debtor’s
residence from the court out of which the writ
issues.

Immediately upon the issue and delivery to him
of the writ, the sheriff is to give nofice thercof by
advertisement. He is then, by himself or by his
authorized agent or messenger, to seize and attach
the cstate and effects of the insolvent, wherever
situate, ““including his books of aceount, moneys,
and securities for money, and all his office or busi-
ness papers, documents and vouchers, of every kind
and description,” and return with the writ a report
under oath of his action thereon. And, if the sheriff
or his officer finds the insolvent’s premises locked
up or fastened, so that he cannot enter peaceably
upon them, he is empowered to break into and enter
upon them by force.

If an official assignee has been appointed under
these Acts for the county in which the seizure has
been made, the sheriff places in his custody the estate
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and effects attached ; and if no official assignee has
been appointed, the sheriff is to appoint any “solvent
and responsible person,” who may be willing to assume
the custody of the estate and effects. Such official
assignee, or person appointed by the sheriff, is called
the guardian under the writ, while thus in custody of
the estate. It is his duty to make an inventory of
the estate and cffects, and also such a statement of
the affairs of the insolvent as can be made from the
books, accounts and papers attached, and to file the
inventory in the court from which the writ issued,
and produce the statement at the meeting of the cre-
ditors called for the appointment of an assignee.

The right is also given him, upon obtaining an
order from the judge to that effect, to institute in
his own name and in his capacity as such guardian,
any proceedings that may be necessary for the pro-
tection of the estate.

A debtor may, perhaps, be able to satisfy the judge
that the alleged act of bankruptcy was not, in fact,
sufficient to render his estate subject to compulsory
liquidation. If he can do this, he is eutitled to have
the attachment under the writ set aside, and his
estate and effects restored to him. In order to give
him an opportunity of so doing, he is allowed five
days from the return day of the writ within which
to present his petition for that purpose.

The grounds on which he may petition, and what
he must prove in order to be rclieved from the
attachment, are fully set out in the original and
amended acts.

Iustead of petitioning to set aside the attachment,
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he may, within the five days, make a voluntary as-
signment under the Acts to an official assignee, who
may, upon such assignment, apply for and obtain
from the judge, an order staying the proccedings
under the attachment, the costs of the attachment
coming out of the estate, and forming a first charge
thereon.

Or the debtor may petition the judge to suspend
further proceedings against him, and upon the
debtor complying with certain specified requirements
and obtaining the consent of the majority in number
and three-fourths in value of the ereditors for sums
above $100, present at a meeting called by the
judge to consider the petition, proceedings will be
suspended for a period of three months.

Should the iusolvent not take any of the above
steps to relieve himself from the attachment, within
the limited time, or, if having done so, hisapplication
is dismissed, the next proceeding by the creditors is
the appointment of an assignee. For this purpose
the judge, upon the application of the plaintiff in
the attachment, or of any other creditor to whom the
further prosecutivn of the proceedings has been
entrusted, orders a meeting of the creditors to be
held before him or any other judge, which meeting
is called by advertisements and potices published
and sent in the same manner as in the case of a vol-
urtary assignment.

The creditors present at such meeting, and the
duly authorised representatives of absent credituis,
then propose some person as assignec, and, if they
are unanimous in their choice, the judge appoints



BARKRUPTCY, 51

the person so chosen to be the official assignee. If |
they are not unanimous, the judge may appoint cither
one of the persons proposed by the creditors, or une
of the official assignees appointed under the Acts.

Upon the appointment of the assiguee the guar-
dian delivers to him the estate and effects attached
and handed over to him by the Sheriff. The effect
of his appointment is to vest in the assignee ¢ the
whole of the estate and effects of the insolvent as
existing at the date of the issue of the writ, and
which may accrue to him by any title whatsoever up
to the time of his discharge under the Act, and
whether scized or not seized under the writ of attach-
ment, in the same manner and to the same extent,
and with the same exceptions, as if a voluntary as-
signment of the estate of the insolvent had been at
that date executed in his favour by the insolvent;
and by section 12 of the Act of 1865, the operation
of the appointment is extended ¢ to all the assets of
the insolvent of every kind and description, although
they are actually under seizure under any ordinary
writ of attachment, or under any writ of execution,
s0 long as they are not actually sold by the Sheriff
or Sheriff’s officer under such writ.” The effect of
section 12 is to deprive the Sheriff of the cus-
tody of the goods in his possession if they have not
been actually sold at the time of the appointwent of the
assignee, but not to deprive thecxecution or attaching
creditor of any lien he would have independently of
this section.

The other importaut changes in the law with
respect to prior writs of execution, both in cases
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- of voluntary assignment and of compulsory liquida-
tion, effected by the Act of 1865, have already been
noticed in speaking of voluntary assignments, and we
have seen that ¢ no lien or privilege upon either the
real or personal estate of the insolvent shall be created
for the amount of any judgment debt or of the
interest thercon, by the isue or delivery to the
Sheriff of any writ of vxecutivn, or by levying upon
or seizing under such writ, the cffects or estute of
the insolvent, unless such writ of execution shall
have issued and been delivered to the Sheriff, at least
thirty days before the execution of a deed of assign.
ment, or the issue of a writ of attachment under the
Act.”

By these equitable provisions, one great induace-
ment on the part of the more pressing creditors to
sccure a judgment against the debtor is swept away,
all the creditors are put upon the same footing, and
one great design of the Acts, namely, that all the
creditors of a person who is unable to pay his debts
in full, should share his estate cqually, more nearly
effectuated.

We have now brought the subject of compulsory
liquidation up to the point at which we left that
of voluntary assignments, namely, the appointment
of the assignee and the vesting in him of the insol-
vent's estate and effects. The proceedings from ’
this point down to the discharge of the debtor are
nearly similar in each case. The succeeding remarks
therefore will be understood to apply generally to an
estate in process of winding up under ecither of the
modes prescribed by the Acts.
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In order to make the assignee’s title as complete
as possible, the Act provides, in the case of an insol-
vent possessed of real estate, for the registration, in
the Registry Office of the County in which the lands
lie, of the dced of assigument or the order appointing
the assiznce, as the case miay be.

We have thus seen in what manner the estate and
effects of an insolvent come to the hands of his as-
signee, and also the title thereto which the assignee
acquires by force of hig appointment. We next
proceed to speak of the assignee’s rights and duties.

An assignee has, as before shown, vested in him
the property and rights of the insolvent as existing
at the date of the execution of the deed of assign-
meot, or the issue of a writ of attachment, as the
case may be. Hence the powers and rights which he
acquires are of a very extensive character. He may, in
his own name, as such assignee, sue for the recovery of
all debts due the insolvent, and may take all pro-
ceedings, with respect to the estate, in regard to
prosecuting or defending suits, which the insolvent
might have taken, and may carry on or defeud all
suits, by or against the insol--nt, which are pending
at the time of his appointmeut, and have his name
inserted in the proceedings in such suits, in the place
of that of the insolvent. Aund, if the insolvent is
a partner in an unincorporated trading company or
co-partnership, the assignec has all the rights of
action and remedies against the other partners, which
the insolvent could have exercised against them after
the dissolution of the firm, and he may immediately
avail himself of these rights and remedies as if the
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co-partnership or company had io fact expired by
efflux of time.

Morcover, it is provided that ¢ all powers vested
in the insolvent, which he might legully exceute for
Lis own bencfit, shall vest in and bo exceuted by the
assignee, iu like manner and with the like effect, as
they were vested in the insolvent and might have
been executed by him.” The benefit of such powers,
when exceuted by the assignee, accrues to the estate,
just as if the power had been oxecuted by the insol-
vent for his own benefit, immediately before the
assignment. DBut, as the assignee only represents the
insolvent so far as the insolvent’s own property is
concerned, and not in matters of trust or confidence
reposed in him for the benefit of others exclusivcly,
no power vested in the insolvent, or property or
effects held by him, as trustee or otherwise, for the
benefit of others, vests in the assignee.

So far, then, as the above rightsare concerned, the
assignee may be said to stand in the insolvent’s shoes.
To such an exteat, indeed, is he treated us standing
in the same position as the insolvent did with regard
to the estate, that, when suing for the recovery of debts
due to the insolvent, he may be met with any defence
which would have been available against the insolvent;
and the Act of 1365 now carries this prineiple of
representation to the length of allowing a person in-
debted to the insolvent, but having a counter claim
against bim, to sct off his clain against that of the
agsignee when sued by him, as he could if he had
been sued by the insolvent. Until the Act of 18G5
came into operation, he could not have done this;
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but he could have been compelled to pay the assignee
the whole amount he owed the insolvent, and then
he was only eatitled to his distributive share of the
insolvent’s estate in payment of his claim against
him,

The principal duties of the assignee are to wind
up the estate and divide the proceeds equally
amongst the creditors, taking the advice of the cred-
itors, at any time he thinks proper to call them
together for the purpose of obtaining it, upon any
matter relating to these or any other objects con-
nected with the estate, upon which he may deem it
necessary to consult them.

In proceeding to wind up the estate, the assignee,
besides being authorized to collect the debts and
perform the other acts which we have mentioned, is
also empowered to sell the bank and other stocks,
and all movables belonging to the insolvent. But
when about to dispose of the movables or simple per-
sonal property, the assignee, in case the insolvent
held under a lease, may be met by a claim to which
the Act gives a privilege beyond that of other claims.
This is the landlord’s lien for the rent of the premi-
ses upon which the goods are. Until recently, the
landlord was permitted to claim as many as six years
rent, and to distrain for the full amount if so much
was due. By the Act of 1365, however, his privi-
lewed claim is restricted to one year’s rent; so that
he is only entitled to have that amount paid him in
full, and, if more is due for arrears, be only rauks
upon the estate with the other creditors fur the
residue.
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When part of the insolvent’s estate consists of
leasehold property, the value of which is greater than
the amount of rent paid for it, the assignee, upon
making a report to the judge shewing his estimate -
of its value in excess of the rent, may obtain an order
from the judge, under which he may secll the rights
of the insolvent therein, subject to such conditions as
may be imposed by the judge, and subject also to all
the covenants contained in the lease. If the lease of
the property is for a longer period than the year cur-
rent ut the time of the insolvency, and the property
i3 not of greater value than the rent paid for it, the
creditors may, withia a certain time before theend of
that year, authorize the assignec to retain the property
for the use of the estate, or give directious for ren-
dering it up and cancelling the lcase at the end of
the year, as they may think most expedient. In the
latter case, however, the lessor of the premises is
entitled to claim damages, if he sustains any, by such
termination of the lease; and if damages are awarded
him, he ranks for the amount upon the estate as an
ordinary creditor.

The assignee may also sell the real estatc of the
insolvent, after due compliance with certain requi-
sites as to advertising, and using other proper precau-
tions to prevent the property from being saerificed.
Upon a sale of the lands being effected by him, the
assignee is further authorized, if the creditors consent,
to grant such terms of credit as he may deem proper
for any part of the purchase money; and, if there is
no prior incumbrance, to take back a mortgage from
the purchaser for the payment thereof. It may
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happen, that at the time the assignee comes into
possession, the whole or part of the lands of the
insolvent are under seizutre or in process of sale under
an execution against them. In such a case the
assignee may either permit the sale to proceed—in
which event the proceeds are to be paid over to him
immediately after the sale is effected, for distribution
according to the rank and priority of the claimants
thereon—or he may apply to the judge for an order
staying proceedings under the execution, and take
the disposal of the lands into his own hands.

The purchaser from the assignee acquires the same
title to the lands which the insolvent had at the date
of the execution of the deed of assignment or issue
of the writ of attachment, as the case may be. So
that, if there are mortgages upon it prior to that date,
it can of course only be sold subject to them. If, how-
ever, the prior incumbrances consist only of execu-
tions against the lands of the insolvent in the hands of
the sheriff at the date of the assignment or issue of
the writ of attachment, and the assignee has properly
taken the disposal of the lands into his own hands,
the purchaser from him will acquire the same title
which he would if the sale were made by the sheriff,
and the purchaser had bought from him.

If, having done his best to collect all the debts due
the insolvent, the assignee finds that there yet remaing
uncollected a number of debts, the collection of which
would be more expensive than profitable to the estate,
he may with the consent of the ereditors get an order
from the judge permitting him to sell these debts by
public auction in lots or separately according to their

(i
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amount. The purchaser at such sale of any such
debts is empowered to sue for thent in his own name,
the only authority required to enable him to exercise
such right being a bill of sale sigued and delivered to
him by the assignee. In order to obtain a full disco-
very of the insolvent’s estate, the Act provides for his
examination under oath as to his assets and liabilities,
by the creditors or the assignee, at a mecting called
for the purpose. While the assignee is thus engaged
in disposing of the property and realizing the assets
of the insolvent, he is also ascertaining the number
of his creditors, the nature and amount of their
claims, the maoner in which they are sccured, if at
all, and the pature and amount of such sceurity.
The creditors are called upon by advertisement and
mailed circulars to produce their claims within a
petiod of two months from the date of the assign-
ment or the appointment of the assignce. Within
this time, each creditor must present a statement
of his claim, shewing the nature and particulars
thereof, and specifying what security, if any, he holds,
and its value; all which must be verified by the aff.
davit of the creditor himself, or that of his agent or
clerk, who has a knowledge of the matter. And
provision has becn made for the proof of as many as
possible of the demands which form a charge upon
the insolvent’s estate. Not ouly all debts due and
payable by the insolvent at the date of the execution
of the assignment or issue of the writ of attachment,
but also all debts due (sic in the Act), but not then
actually payable, subject, however, to a rebate of
i nterest, have the right to rank upon the estate
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And any person then being, as surcty or otherwise,
liable for a debt of the insolvent, is entitled, if he is
sabscquently obliged to pay the debt, to stand in the
Place of the creditor whom he has paid, if the credi-
tor has proved the claim against the estate; and if
the creditor has not proved, then the surety has the
right to prove the claim, and rank upon the estate
for the amount, as if he were the original creditor.
Other provisions are introduced for the protection of
persons whose claims depend upon any condition or
contingency which does not happen previous to the
declaration of a dividend. Clerks and others in the
insolvent’s employ in and about his business, to
whom arrears are due, arc entitled to receive three
months’ salary or wages in full. Costs of suits
against the insolvent, if incurred previously to the
assignment, are to be added to the original debts, to
recover which the suits were brought,and rank upon
the estate in the same manner; but no costs incurred
after due notice of assignment, or issue of attach-
ment, are allowed.

A ereditor who holds a security from the insolvent
or from his estate, is required to put a valuc upon it
upon oath, and the assignce may, with the authority
of the other creditors or in case they give him no
directions regarding it, at his own discretion, allow
the creditor to retain the security at his own valua-
tion ; or he may get an assignwent of it from the
creditor, at an advance of ten per cent upon the cre-
ditor's valuation, to be paid out of the estate so soon
as the assignee realizes the security. In either case
the creditor still ranks upon the estate for the
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difference between the value at which the sceurity
is retained or assigned by him and the amount
of his whole claim. Scction 19, of the Act of
1865, scems to contemplate the case of a ereditor,
holding a sceurity in the shape of a mortgage upon
real estate or ships or shipping, taking from the as-
signec an assignment of the equity of redemption in
discharge of his claim, in which case it is made a
condition of the assignment that the property mort-
gaged shall only be assigned and delivered to the
ereditor subject to all previous mortgages, hypothe-
ques and liens thercon holding rank and priority be-
fore his claim, and upon his assuming and binding
himself to pay all such previous mortgages, Aypothe-
ques, and liens, and upon his securing such previous
charges upon the property mortgaged in the same
maoner and to the same extent ag the same wero pre-
viously secured thereon ; and thereafter the holders
of such previous mortgages, kypotheques and liens,
shall have no further recourse to or claim upon the es-
tate of the insolvent. The effect of this enactment
is to render a creditor who retains his security and
takes av assignment of the equity of redemption un-
der this section, personally liable for any deficiency
in the payment of the prior encumbrances which
may arise upon the sale of the property or otherwise,
while at the same time it relicves the estate from
any liability under such circumstances. The holders
of the prior encumbrances are dcharred from all
remedy against the estate for any deficiency, and
forced to look for payment to the creditor who has
assumed the liability. An important change in the
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rights of such prior cocumbrancers may thus be
effected, apparently without any consent on their
part, or giving them any voice in the matter.

Having thus got in, sold and converted into moncy
the estate and effects of the insolvent, and baving
also ascertained and fixed the amount of the claims
thereon, the assignee next proceeds to divide the
procceds rateably amongst the creditors. A dividend
sheet is from time to time prepared by him, and if
no objection is made thercto within a certain time
after notice given, the dividends so deelared are paid
over, and this process is continued until the estate is
exhausted.

After declaring a final dividend, the assignee pre-
pares and cxhibits his final account; and then, after
paying into a bank any unclaimed dividends, and
producing a bank certificate of such deposit, may
petition for and obtain bis discharge from the office
of assignee. If there is any surplus remaining after
paying all claims in full with intercst, the insolvent
is entitled to have it paid over to him, by order of
the judge upon petition to him, after due notice to
all concerned.

The next step in the regular course of proceedings
to be described, is the discharge of the insolvent, the
main object contemplated by the Acts. It is notto be
sapposed, however, that a discharge cannot be ob-
tained until all that has been herctofore described
has been accomplished. The insolvent is not obliged
to wait until the estate in the hands of the assignce
has been finally wound up, and a last dividend de-
clared and paid, before he can apply for a discharge
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from all or the greater part of the liabilities he had
contracted before his insolveney. On the contrary,
in order that he may not be forced to wait until that
period, before he ean be put in a position to begin
the world ancw, the provisions of the act are such,
that io no cvent need he delay longer than one year
from the date of the assignment or issue of the attach-
ment before applying for, and, if his conduct hasbeen
proper, obtaining his discharge, while under certain
circumstances, to be presently alluded to, he may
obtain it long before that time.

There are three modes of discharge provided by
the Acts, viz., deed of composition and discharge,
consent to discharge, and discharge by order of the
judge. The distinction between the first and second
modes does not appear very clearly from the Acts. _
The chief differences would seem to be that the first
may be cntered into at any time, either before, pend-
ing, or after proccedings under the Acts, and that it
evidently contemplates some payment or dividend to
the creditors; while the second cannot be obtained
until after a voluntary assignment, or the commence-
ment of proceedings for compulsory liguidation,*
and is generally given in cases where, after an assign-
ment or issue of attachment, the creditors arc satis-
fied that the debtor has no property or cffects, and
that it would be uscless to prolong the proceedings,
thongh there appears to be no reason, other than the
peculiar wording of the Acts, why it should not be

* See, however, judgment of Jones, Co. J., in ¢ William
DPerry, U.C. L. J., Vol. 2, N.§, p. 75
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given in a case where there arcassets.  The proeeed-
ings to obtain confirmation are the same in either case.

If a debtor, possessed of property which will pay
something to the creditors, is desirous of having his
estate wound up and himself discharged from his
present liabilities, he resorts to the first mode,
namely, by deed of composition and discharge. A
deed by which an arrangement is made for the pay-
ment of some composition or dividend to the credi-
tors is made by the insolvent, and when it has been
assented to by the majority in number of his credi-
tors, whose claims amount to one hundred dollars or
upwards, and who represent at least three-fourths of
his liabilities, and has been confirmed by the judge,
the discharge agreed to has the same effect as the
ordinary discharge to be hereafter spoken of, and is
as binding upon the remainder of the creditors as if
they also had exccuted it. As before mentioned,
“such a deed may be validly made cither before,
pending, or after proccedings upon an assignment,
or for the compulsory liquidation of the estate of the
insolvent.”

The only difference seems to be, that if made
pending such proceedings it must be deposited with
the assignee, who gives notice of such deposit by
advertisement. If no opposition is made to the
compusition and discharge within a stated period,
the assignee then acts upon the deed according to
its terms; but if opposition is made in the form
provided, hc cannot act upon it until it has been
confirmed by the judge.

A consent to discharge has to be in writing and
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signed by the same proportion of creditors as is
necessary to render valid a deed of composition and
discharge.

A consent so executed after a voluntary assign-
ment or the issuc of a writ of attachment, ¢ abso-
lutely frees and discharges the debtor from all liabili-
tics whatsoever (except such as are hereinafter spe-
cially excepted) existing against him and provable
against his estate, which are mentioned or set forth
in the statement of his affairs anvexed to the deed
of assigznment, or which are shewn by any supplemen-
tary list of croditors furnished by the insolvent pre-
vious to such discharge, and in time to permit the
creditors therein mentioned obtaining the same divi-
dend as other creditors upon his estate, or which
appear by any claim subsequently furnished to the
assignee, whether such debts be exigible or not at
the time of his insolvency and whether direct or in-
direct; and if the holder of any negotiable paper is
unknown to the insolvent, the insertion of the par-
ticulars of such paper in such statement of affairs,
with the declaration that the holder thereof is un-
known to him shall bring the debt represented by
such paper and the holder thereof within the opera-
tion of this section.” An unknown holder of a pro-
missory note or a bill of ezchange made or accepted
Ly the insolvent is thus as completely bound by such
a covsent as if he were known, and had assented
thereto.

When the insolvent has obtained a consent to his
discharge or a deed of composition and discharge
from the requisite proportion of his creditors, he
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should, in order to bind the remainder to its effect,
file the consent or discharge in the Court, and, after
proper notice given, apply upon petition to the judge
for its confirmation. Upon this application any
creditor may appear and oppose the confirmation,
upon the ground of fraud or fraudulent preference,
or of fraud or evil practice in procuring the consent
of the creditors, or of prevarication or false swearing
on the part of the insolvent upon the examination
as to his cstate and effects, or upon other grounds
stated in sub-scction 8 of section 9 of the Act of
1864. Moreover if the insolvent do not within two
months after obtaining such consent or deed apply
to have the same confirmcd, any creditor for two
hundred dollars or over, may take proceedings to
annul it on the same grounds as those upon which
he could oppose its confirmation, and, if certain
prescribed steps are pot immediately taken by the
insolvent, it will be annulled accordingly.

Upon hearing a petition either to confirm or annul
the discharge, the judge has power to make an order
cither confirming the discharge absolutely, suspen-
gively, or conditionally, or annulling it altogether. If
the discharge is confirmed absolutely, such confirma-
tion, if not reversed on appeal, * shall render the
discharge thereby confirmed, final and conclusive.”
It ooly confirmed suspensively or conditionzily, it is
pot final and conclusive until the peviod of sus-
pension has expired, or the condition imposed is
fulfilled. If the discharge is annulled altogether, the
insolvent must obtain the consent of the proper pro-
portion of creditors to a new discharge, or their sig-
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natures to a new deed of composition, or have recourse
to the third method of obtaining his discharge pre-
seribed by the Acts.

When the insolvent has been unable, in the course
of one year from the date of assignment or issuc of
the attackment, to obtain from the required propor-
tion of creditors their consent to his discharge, or
the execution of a deed of composition and discharge,
he can then resort to the third mode of obtaining a
discharge, provided by the Acts. After the expira-
tion of the year, he may apply to the judge, upon
petition (after due uotice to all concerned), to grant
Lim his discharge.

Upon this application, also, any creditor may ap-
pear and oppose the granting of the discharge upon
any ground upon which he might oppose the confir
mation of a discharge ; and the judge, upon hearing
the petition and all parties interested, may make an
order either granting the discharge absolutely, sus-
pensively, or conditionally, or refusing it absolutely,
and the order so made is attended with the same
results and has the same effect as an order confirm-
ing or annulling a deed of composition and discharge,
or.a consent to discharge.

Tn order to prevent the insolvent from waking
any bargain with any creditor by which the creditor
is to receive any benefit to himself, or obtain any
preferential advantage over other creditors as an
inducement to sign a consent or execute a decd of
composition and discharge, it is enacted that every
discharge or composition obtained by any such
means shall be null and void. And for the purpose
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of deterring creditors from entering into any such
arrangement or giving their consent in pursuance
of any such agreement, a very stringent clause has
been introduced into the late Act. Any creditor
who takes or receives any sum or the promise of any
sum of money as an inducement to sign a consent or
execute a deed of composition and discharge, renders
himself liable to a penalty of treble the sum so taken,
received or promised, which may be recovered by the
assignee for the benefit of the estate, by suit in any
court.

The effect of a discharge obtained by any one of
the three modes is to frec the debtor from all
liabilities whatsoever existing against him at the
date of his insolvency of which he rendered any
statement, or which otherwise became known to the
assignee and the other creditors, with a few excep-
tions mentioned in the Act. °

But it docs not discharge any other person who is
secondarily liable as drawer or endorser of negotiable
paper, surety or otherwise, for any debts of the insol-
vent, from his obligation to pay them. Nor does it
affect any mortgage, lien or collateral security held
by any creditor as security for any dcbt. The relict
given to a surety who pays the debt of the iusolvent
has been before spoken of. .

The principal liabilities from which an insolvent
is not frecd by his discharge (unless he obtains the
express consent of the creditor to such dcbts being
discharged by it) are, any debt for enforcing pay-
ment of which imprisonment is permitted by tho
Acts, any debts due as damages for personal wrongs
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or as a penalty for any offencc of which he has been
convicted, and any debts due as a balance of account
due by him as nssignce, tutor, curator, trustee,
exccutor or public officer.  And the holder of any
debt due as a balance of account by the insolvent as
incumbent of any of the positions of trust ahove men-
tioned, may take dividends thercon from the estate
without being affected by any discharge obtained
by the insolvent.

Enough has now been said to inform the gencral
reader of the nature and intent of the Insolvent
Act of 1861 and the Act amending it, and to point
out to him the course of procecdings to be adopted
under them, when it becomes neccssary to call their
provisions into action, both in the case where the
debtor is willing to submit himself and his cstate to
these provisions, and where the creditors of a refrac-
tory or dishonest debtor arc obliged to put them into
operation against him.

Some of their provisions, such as the right of
appeal in certain cases, from the dccision of the
judge or assiguee, the sccurity to be given by the
assignee and the rcmuneration to be received by
bim, the rights of the creditors and the assignee in
cases of fraudulent sales or gifts by, or payments to
the insolvent either before or afier the assignment or
act of iu:w;l\'cur_‘:v, and a fow others, huve aot been
noticed or only :Jizhily touched upon.

Our 2im has has been to :%etch a brief and gen-
eral outline of the Acts, and to draw attention to
their most important features. What has been said
will, it is trusted, sufficicntly accomplish this object.
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For further particulars we refer the reader to the
Bankruptcy Acts themselves, and the excellent com-
wentary on them by 3Mr. J. D. Edgar, of Toronto,
Barrister-at-Law.

———

T.—~Proceedings against representatives of deceased
debtors.

Another obstacle by which a creditor seeking to
recover his claim is sometimes met, is the decease of
the debtor.

After the occurrence of this event no proceedings
can be commenced, nor can proceedings alrcady
commenced be continucd, until after the appoint-
ment of a personal representative or representatives
of the deceased, that is, some person or persons who
will undertake the management of his estate.

If, however, the proceedings in the suit have gone
so far before the debtor’s decease, that execution
against his goods or lands has been placed in the
sheriff’s hands, the sheriff can proceed to sell the
property of the deceased debtor under the writ, with-
out waiting until such appointment is made.

If the deceased has left a will appointing an
executor or executors, some or all of them usually
obtain probate of the will; and as soon as this has
been done, the creditor can proceed for the amount
of his claim against the estate of the deceased in
the hands of his executors. If the dcbtor dies,
leaving no will, or if, having left a will his executors
decline to act, his next of kin, or some near relative,
is appointed administrator of his estate, in which
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case the remedies of the creditor against the estate
in his hands are the same as against the exccutors
where a will has been left and probate thercof
obtained.

Should the next of kin and relatives of the de-
ceased intestate all decline to administer, any ercditor
may be appointed administrator, with the same rights
and powers to administer the estate as if he were
next of kin.

It will at once be seen that in any of these cases,
cxcept where execution is in the Sheriff’s hands as
above mentioned, some delay must necessarily occur
before the creditor can be put in a position to asscrt his
claim against the estate of the deceased. If no pro.
ccedings have been taken up to the time of the de-
cease, none can be had until after a reasonable time
has clapsed, in order to give time to the executor, if
the debtor has left a will, to obtain probate. If no
will has been left, the commencement of proceedings
i3 stayed until an administrator has been appointed.

As soon, however, as the executor has obtained
probate or an administrator has been appointed, the
remedies of the creditor can be pursued in vearly
the same shape as they could have been against the
deceased. Judgment can be obtained against the
executor or administrator for the amount of the debt
and costs to be levied upon the estate of the
deceased in the hands of the representative to be
adwministered. And should the executor or adminis-
trator put in pleas to the suit which are found by a
jury to be false, if the estate is insufficient to pay
the amount of the judgment, the executor or adin-
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istrator so pleading is personally liable for the costs
of the suit.

When the creditor obtains judgment for his debt
and costs against the executor or administrator at
such only, he can issue execution thereon against the
goods and chattels of the deceascd, under which they
can be seized and sold as in ordinary actions. If the
estate comprises no goods or chattels, or if they are
insufficient to pay off the judgment, exzecution can
then be issued against the lands of the deceased,
although distributed and given away by his will to
third parties, and they may be sold by the Sheriff as
if they still formed part of the uudisposed of estate
of the deceased, unless they have been sold by the
heirs or devisees to purchasers for value before the
delivery of the execution against the lands to the
Sheriff.

When the decease of the debtor takes place during
the progress of a suit and before execution is placed
in the Sheriff’s hands, it must be revived against
the personal representative, when one is appointed.
This is done by entering among the records of the
proceedings in the suit a suggestion of the death of
the debtor and the appointment of the executor or
administrator, and then serving him with a copy of
the proceedings and suggestion, with a notice to the
effect that unless he appears and wukés defence
judgment may be obtained agaiost hiw. The effect
of this proceeding is to make the executor or admin-
istrator (after due service upon him) a party to the
suit in the place of the deceased, and all further
proceedings are taken against him as if the suit had
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been originally commenced against him. Judgment
must be obtained in this manner, wheu the pro-
ccedings have not reached judgment before the de-
cease. If the judgment has been obtained prior to
the decease, it may be revived against the executor
or administrator cither by sugzzestion or by issue of
a writ of revivor, and execution can then be issued
io the same mauner as when the proceedings are
originally commenced after the decease, and against
the executor or administrator.

TFormerly, in case the assets in the hands of the
executor or administrator were insufficient to pay all
the debts in full, debts due by the deceased were
paid according to their relative rank, each class
being regarded according to the degree of importance
attached to it by the law. Thus, dcbts due to the
Crown stood before all others in priority, then came
debts due by the deceased to his executor or adminis-
trator, who was permitted to retain the amount
thereof out of the estate before paying any other
cxcept Crown debts, next came debts secured by
judgments prior to the decease of the debtor, next
debts secured by bonds or other sealed instruments,
and lastly, the simple contract debts of the deceased,
usually by far the most numerous class. These last
consist of promissory notes, bills of cxchange, debts
for goods sold and delivered, and others of the same
nature. A judgment debt would thus stand a much
better chance of being paid, in case of a deficiency,
than would the hond or simple contract dcbts. An
Act passed during tlie last session of Parliament 29
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Vic. cap. 28, sec. 28) has, however, made an impor-
tant alteration with respect to this rule.

Henceforth, when a deficiency of assets occurs, the
former preference of one debt or eclass of debts over
others is not allowed, but the debts, of whatever
nature, of a person dying on or after the 18th day of
September, 1865, being the day on which the Act
was passed, are all reduced to the same level.

In such a case, each ecreditor receives his fair dis-
tributive share, according to the amount of his dubt,
without regard to the fact of other creditors having
judgments agaiost the deceased, or being secured by
boud or other sealed instrument, and the executor
or administrator, and even the Crown itself, is put
upon the same footing with respeet to cluims against
the estate.

Upon a proper application being made to it, either
by a creditor, or the executor or administrator, or a
legatee of the deceased, the Court of Chancery may,
and often does, take upon itself the administration of
the estates of deceased debtors. When it does assume
the administration, a different mode from those above
pointed out, of obtaining payment of his claim, is to
be pursued by the creditor. After a decree or order
for the administration of the estate of a deceased
dcbtor has been pronounced by the court, no subse-
quent judgment at law is of any avail, but other
means of proving and realizing the claim are pro-
vided.

All claims upon the estate of the deceased have
to be proved beforc the Master or other officer of
the Court, the estate and effects of the deceased

7
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are got in, sold and converted into money; and if
there are sufficicnt assets for the purpose, all the
claims are paid in full. In casc of deficiency of
assets of any person dying on or after the 18th
day of Scptember, 15065, all claims are abated
in proportien, and all ercditors are paid ratably
without any preference or priority of debts of one
rank or naturec over those of another. DBut in ad-
ministering the cstate of a person who dicd before
that day, the Court makes a distinction between
what arc called legal and what are called equitable
assets.  All property to which the executor or ad-
ministrator is entitled by virtue of his office as such,
and all property made liable by statute to the pay-
ment of debts, belong to the former class, and if
there is a deficicncy, the debts of the deceased are
payable out of these assets according to the prefer-
ential rank and priority before mentioned.

Kquitablo assets consist of such property of the
deccased as does not belong to the executor or admin-
winistrator, by virtue of his officc mwerely. Thus,
lands devised to an executor in trust for the payment
of debts are not legal but efuitable assets, notwith-
standing that they are in the hands of the executor,
for he holds them, not in his capacity of executor,
but as devisec in trust. Creditors of every sort were
always entitled, in case of deficicncy, to share ratably
without preference in assets of this deseription.

The fact of there being a defivieney of asscts, how-
ever, does not affect the position of a mortgagee of
lands of the deceased, nor that of the holder of any
lien which existed during the lifetime of the debtor,
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on any of his real or personal estate. The mortgagee
may demand payment in full of his claim under the
mortgage, and in defauls proceed to Yoreclose or sell
the lands, as he could have done during the lifetime
of the debtor.  And the holder of any such lien, ag,
for instance, a ereditor who hag obtained judgment
and issued exccution thercon, cither against goods
or lands, during the life-time of the debtor, may pro-
ceed to enforce the lien thus created as if the debtor
were still alive.



"CHAPTER 11.

MERCANTILE PROPERTY.

Property may be divided into two classes, real and
gersonal. The former, in its popular sense, means
land and any thing belonging to or connected with
land; and the latter, all property which is not land
or counected with'land. A circumstance which
makes the distinction between these two classes im-
portant is, that, when the owner dies without hav-
ing made a will, real property descends to the heirs,
and personal property goes to the next of kin. In
Xngland, as formerly in Upper Canada, the lands of
one who dies without making a will descend to the.
eldest son. In England, as well as in Upper Canada,
the personal property of an intestate is distributed in
certain proportions between his wife and children.
At present, in Upper Canada, real estate is distri-
buted amongst the representatives of the deceased
intestate, nearly in the same proportion and among
the same persons as personal property was and is still
divided.

As it is still important, for many reasons, to pre-
serve the distinction between real and personal pro-
perty, it may be well to remark that, though land,
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and houses and buildings upon land are real pro-
perty, a man may have an interest in land that will
not form part of his real estate. Thus if a man have a
lease of land for 999, or any given number of, years,
this valuable interest in land is personal property,
and, if he die intestate, will go to his next of kin.

Personal property is divided into two classes, de-
pending on the circumstances of possession. If you
have a chattel such as a horse, or a piece of furni-
ture, or a quantity of goods, in your actual posses-
sion, you have what is called a chose in possession,
that is, a thing (from the French word chose, a
thing) in possession. But if you have lent the horse,
the piece of furniture, or the money, or if any of
them have by any means got into the hands of
another man, you have no chose in possession ; you
have only a right of action against the party in pos-
session. This right of action is called, in legal
phraseology, a ckose in action.

Mercantile law has chiefly to do with personal
property, but there are two classes of personal pro-
perty with which merchants especiallyare concerned.
These are goodwill and shipping, each of which will
now be considered in its tura.

———

1.— Goodwill.

The goodwill of a business has not been long
recognized by the Courts as having an actual exist-
ence, as a valuable mercantile property. A sort of
prestiye is attached to a well-known store or hotel,
almost independently of the personal qualities of those
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who have occupied it as a place of business, and
becomes valuable on account of the usual tendency
of customers to resort to the ¢ old place”  Dut the
difficulty of uscertaining how far the attractions of
the place were independent of the character of the
vecupier, prevented for a leng tiwe any distinet
decision being arrived at by the Courts us to its exist-
ence us a species of property. It came up for
adjudication in the Court of Chancery in a suit in
which the accounts of a partnership, one of whose
members was dead, were being taken. The ques-
tion therc was whether the survivors could con-
tinue the business, as a matter of course, deriving
full benefit from the reputation or goodwill of the
partnership without rendering any account of it, or
whether they ought to pay a reasonable price to the
representatives of the deccased for that part of the
goodwill which had formerly been a source of profit
to all the partncrs, but was then being used for the
benefit of the survivors alone. The question was
decided in favour of the claim of the representatives
of the deceased partner. The Courts of Law and
Equity have not recognized goodwill as a distinet
species of property in connection with a professional
practice or business, as so much depends on the
personal qualitics and reputation of the praetitioner,
that the presiige, which on his withdrawal remains
ettached to hLic place of husiness, is cowparatively
insdgniticant.
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2.— Shipping.

The law of this Province affecting the ownership
and transfer of that species of mercantile property
called shipping is regulated by Con. Stat. Can. ¢ip
41, This statute is, in mauy respeets, substantially
the same as the Buglish statutes on this wubject.
The object of the English statutes was the cnecour-
agement of British shipbuilders and the employment
of DBritish sailors as much as possible, in those
routes of traffic over which the British Government
had any control. The objcct of our statute seems
principally to be the convenience and security of
persons owning or purchasing vessels. The English
Act requires a vessel to be navigated by a certain
proportion of British seamen, but ours imposes no
such condition. The Canadian statute imposes no
penalty for neglect to register a vessel which ought
to be registered thercunder, nor does it deny to
such vessels, when not so registered, the privilege
of freely mavizating the inland waters of the Pro-
vinee, or withhold from their owners protection by
the British Government of their rights as such
owners.

The object of cap. 41 Con. Stat. Can., already
referred tu, is expressed in the preamble to be ““the
better sccuring the right of property in colonial ves-
scls navigating the inland waters of this I’rovinee,
and mnot registered as British vessels, under any act
of the Twperial Parliament in that behalf, and in
order to facilitate transfers of vessels, and to prevent
the fraudulent assignment of the property of such
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vessels.””  The privilege of registration under the
Act is conferred only on vessels wholly built in
Canada, and which wholly belong and continuc
wholly to belong to Her Majesty’s subjects, and
which are over fiftcen tons burthen.

Every ship must be registercd at the port to which
she belongs. A ship is said to belong to some port
at or near which some one or more of the owners
(who shall make and subscribe the declaration re-
quired, previous to registry) resides. The collector
of Her Majesty’s customs, at any port in Canada,
may make such registry.

In order to obtain registry, a declaration must be
made to the collector of customs, to whom applica-
tion is made to grant a certificate of ownership, by
the owner, if there is only one; or, if there are two
joint owners, by both of such joint owners, if both
are resident within twenty miles of the place where
such registry is required, or by one of such owners,
if one or bolh be resident at a greater distance from
such port or place ; or if the number of such owuers
exceeds two, then by the greater part of the number
of such owners, if the greater number of them be
resident within twenty miles of such port or place
(not in any case excceding three of such owners,
unless a greater number be desirous to join in making
and subsctibing the declaration) ; or by one of such
owners, if all or all exeept one be resident at a
greater distance.

The declaration contains the ship’s name (which
must not afterwards be changed, and must be painted
on her stern, together with the port to which she
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belongs, in white or yellow letters four inches long,
on a black ground, and not afterwards obliterated or
concealed) ; her port, waster, and description; the
names, descriptions and residences of the owners, with
other circumstances tending to prove them subjects
of Her Majesty; and denies that any foreiguer is
interested in the ship.

If the vessel belong to a corporation, the declara-
tion is made by thec secretary, or any director or
manager ; and if to a limited partaership, by any
one of the general partners.

The applicant for registry must also produce an
account under the builder’s hand, and which the
builder is required to give, of the ship’s time and
place of building, denomination and tonnage,
together with the name of the first purchaser; he
must also make declaration of her identity; but
where, by reason of the death of the builder or
other unavoidable cause, the builder’s certificate can-
not be produced, it may be dispensed with by the
Governor of the Province, on application made to
him.

The above requisites being complied with the
ship is registered and a certificate of registry given
to the applicant. This certificate contains the name,
occupation and residence of every owner; the name
of the ship; the place to which she belongs; her
tonnage; the name of the master; the time and
place of the building; the name and employment of
the surveying officer; the number of decks and
masts; the height, breadth, and depth between
deoks,sif more than one, or depth of the hold if only
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one deck; the dimensions and tonnage of engine
room, if any; whether rizeed with a stunding or
running bowsprit ; the description of her stern ; her
build, whether carvel or clinker built; and kind of
head, if any; and on the back are indorsed the
names of the owners who cannot be more than
thirty-two, with the number of sixty-fourth shares
held by each.

All the above particulars are entered in a book
whicli the registering officers are required to keep ;
cvery registry is numbered in succession, beginning
from the comwencetnent of each year, and an exact
copy thereof transmitted forthwith to the Minister
of Finance, or such other person as the Gouvernor
may appoint for that purpose.

1f at any period the master be changed, the certi-
ficate must be delivered to the person authorized to
register at the port where the change takes place,
who is endorse the change on the certificate, and
transmit notice of it to the proper officer of the port
where the vessel reccived its certificate of ownership.

If any vessel after receiving certificate of owner-
ship is in any manner altered 50 as not to correspond
with all the particulars contained in such certificate,
the owner of such vessel shall return the certificate
to thie collector of the port where it was granted, and
the collector shall grant a certificate of ownership de
novo. A penalty of eighty dollars is imposed upon
the owner for neglecting to register de novo in this
case. .

tegistration /2 nove will be allowed (though it is
pot required by the Act) in the case of the certificate
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being lost, or in case, upon any change of property
in the vessel, the owner desires to huve a certificate
of ownership de novo.

The transfer of a vessel from one person to another
is effected by a bill of sale or other instrument in
writing, which must recite the certificate or principal
contents thereof, otherwise the transfer is invalid.
But no bill of sale or transfer is valid for any pur-
posc even against the vendor or transferor, until pro-
duced to the collector of the port where the vesscl
is registered, or about to be registered de novo, who
is to enter in her last book of registry in the one
case, or in the book of registry de novo, after all
requisites for such registry de novo have been com-
plied with, in the other case, the name, description
and residence of the vendor and vendee, mortgagor
and mortgagee, or each, if more than one, the num-
ber of shares transferred, and the date of the instru.
ment and of the production of it ; and is, except in
case of registration de novo, when a new certificate is
granted, and the old one given up to, to indorse on
the ship’s certificate of registry, when produced to
him, the aforesaid particulars in a prescribed form,
and give notice thereof to the Minister of Finance.

When the entry in the book of registry has been
made, the bill of sale or other instrument becomes
effectual to pass the property intended to be trans-
ferred, as against all persons whatever, except against
such subsequent purchasers and mortgagees why
shall first procure the indorsement to be made on the
certificate of registry in manuer hereinafter men-
tioned. For, where the same property has been
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transferred more than once, the several vendees and
mortgagees take priority, not according tu the time
of entering their respective instruments in the book
of registry, but according to the time when the
indorsement is made ou the certificate.

Thus, if the owner of a vessel fraudulently execute
two bills of sale thercof to two different persons, and
both cause their conveyances to be cntered in the
book of registry, but the second get into possession
of the certificate and procure the indorsement to be
made upon it, he and not the first vendee will have
the lezul title to the vessel. But it is further pro-
vided that, when any instrument of transfer has been
entered in the book of registry, there must be a
lapse of thirty days, or (if the vessel were absent
from her port at the time of such entry) then thirty
days from her arrival thereat, before any instrument
purporting to be a transfer of the same ship or share
from the same vendor or mortgagor to any other per-
son can be entered; so, if a second instrument has
been entered, a like period must elapse between its
entry and that of a third ; and wherever more than
one have becn entered, the officer is to endorse on
the certificate the particulars of that one under which
the person claims, who shall produce the certificate
for that purpose within thirty days, after the entry
of his instrument in the book, or of the ship’s return
to port, if she were absent at the time of such entry;
and if no person produce the certificate withip that
time, then the officer is to endorse the particulars of
that person’s instrament who shall first produce the
certificate for that purpose.
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It is however provided that if the certificate be
lost, mislaid, or detained, on proof of this by a
vendee or mortgagee time may be granted either for
its recovery, or for registry de noro, during which
additional time no other transfer can be entered in
the book of registry.

Thus it appears that in case of successive sules of
the same property by the same person, each of the

. rival vendees has thirty days from the entry of his
instrument, or next subsequent return of the ship
to port, durioyg which no one but hiwself can obtain a
perfect title. But if he lct that space of time go
by, he will be in danger of having his claim defeated
by an indorsement of the particulars of some other
vendee’s instrument on the certiilcate, unless indced
further time has been granted to him in the manner
above pointed out.

To put an example. Suppose the owner of a share
in a vessel absent from the purt at which she is regis-
tered, fraudulently executes one bill of sale to A,
and another to B.; A. causcs his bill of sale to be
eutered in the book of regixtry at that port; his
title is mow perfect acuinst the vendor, and against
every one else cxcept B.; and B. himself cannot
procure his bill of sale to be cven entered in the
boolk of registry, the time not having elapscd which
is given as we have shown to A, exclusively. The
vessel returns to port, say on the first of Octuber,
A. allows that month to clupse without taking any
step, on the thirty-first of Octuber As thirty duys
expire; and on the first of November B. procures
his inztymwent to be cntered i the book of regis-
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try, but neclects to adopt any further means to
secure Lis purchuse. A. now obtains the certifi-
cate of registry frum the master of the vesscl, but
cavnot perfeet his title by having the particulars of
his bill of sale endorsed on it, until the sccond of
December shall have arrived, the law appropriating
the intermediate days to the exclusive use of B.
On the second of December, however, A. produces
the certificate to the Collector at the ship’s port, has
the endorsement made and his title then becomes
perfect against all the world.

It is further provided, that if, after any bill of sale
has been recorded at the port to which the vessel
belongs, it be produced, with a notification upon it of
such record, and along with it the certificate of regis-
try, to the collector of any other port, the collector,
if required, is to indorse on the certificate the trans-
fur mentioned in the bill of sale, and give notice of
his having done so to the collector of the port to
which the vessel belongs, who will record it there as
if he had made the indorsement bimself, but men-
tioning the facts. However, before the collector of
the other port ean make the indorsement, he is to
give notice of the requisition made to him to the
collector of the port to which the vessel belongs, and
ascertain from him whether any and what bills of
sile huve been entered in the book of registry ; after
which he is to proceed to indurse the certificate as if
his port were that to which the vessel belonged.

Thus the person who would be entitled to have the
indorsewent made on the certificate, immediately
ov the return of an absent versel to her port,
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may have it made by anticipation during her ab-
sence.

The above considerations are applicable t» every
instance in which property in shipping is travsferred,
but there are one or two regulations peculiar to cases
of mortgage.

When a transfer is made by way of mortgage, or
to a trustee for the purpose of sale for the payment
of debts, the nature of the transfer is to be expressed
in the entry in the book, and indorsement on the
certificate of registry, and the transferee is not
deemed to have become, or the transferor to have
ceased to be, the owner of the property transferred,
except so far as may be necessary to make it available
by sale or otherwise, for the payment of the debt
it was transferred to secure. As the entire property
does not pass to the mortgagee, there, of course,
remains a portion in the mortgagor, which he can
transfer to a second purchaser or mortgagee, in the
manner prescribed by the Act.

In case a vessel is not registered, the wording of
the statute seems to leave, in Upper Canada at least,
the law of Upper Canada relating to the transfer of
personal property therein, to apply to her as to any
other personal property, which is the subject of sale,
transfer or mortgage.



CHAPTER IIT.

MERCANTILE PERSONS.

1.—8Sole Traders.

Mercantile persons may be sole traders, partners,
or corporations; and any of these may stand to the
others in the relation of principal to agent.

Various persons, however, are affected by particu-
lar disqualifications, which incapacitate them from
engaging in commercial pursuits.

1. An alien, 7. e., a subject of a foreign power, was,
and is still in Great Britain, subject to various disa-
bilities in his control of property and right to carry
on trade, even when his country was at peace with
the latter. In the Province of Canada an alien is
allowed to have full control over any property he may
acquire, whether it be real or personal, and to make
contracts and carry on business as freely as a British
subject. )

2. An iofant is not allowed to bind himself by
apy ordinary mercantile contract, though he may
enforce contracts made with him by adults. Though
he may not hind himself he may, howcver, ag agent,
bind his principal. Ile may bind himsclf, when he
comes of age, by ratifying contracts made during
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infancy—if such ratification be evidenced by writing
signed by him.

3. A married woman is subject to the same disa-
bilities as un infant, with this further one, that she
cannot ratify after the death of her husband contracts
made during his life, any contract made by her being
absolutely void and incapable of ratification.

A married woman may, however, as has been
already explained, if she possesses property of her
own, be held bound in equity to the amount or value
of that property upon any contract made by her dur-
ing coverture.

Subject to these exceptions, every person may
assume the character and functions of a trader.

———
2.—Partners.

A partnership is an association of two or more
persons in a common undertaking for the purpose of
obtaining a common profit. The community of profit
is the test which shows the relation of partnership.
If A. and B. contribute capital to the purchase of
goods with the intention merely of dividing the
goods so purchased, there is no partnership, but if
they go further and resell the goods for the purpose
of dividing the proceeds, they are partners, for they
are not mere joint owners of the goods, but they
share the profits of their labour and capital between
them.

Partierships, no matter how extensive, may be
formed by a mere verbal contract.  Articles or decds
of partnership are frequently signed between persons
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intending to become partners, but if by a tacit con-
sent, shewn by the acts of the partners, some of the
provisions of the furmal instrument have been
disregarded, these acts will, even as between the
partners themselves, have the prefercnce given to
them, a8 shewing the mutual footing on which the
partners have agreed to stand.

Partoerships may be formed for carrying on any
lawful business, or any number of branches of busi-
ness, and they may contain any number of partoers.
As between partners themselves, the liubility of any
partner may be limited in any special manner agreed
upon. Exeept, however, in the case of partnerships
formed under the Limited Partnership Aect, to be
hereafter noticed, each partner is considered liable to
third parties for the whole of the partnership debts;
and so far as comwon law suits and remedies at com-
mon law are concerned, any partner is liable to have
execution issued against his separate property, in the
first instance, for a partnership debt, while the part-
nership stock which he holds in common with his
co-partners may be left untouched. This, of course,
would work great injustice if the person thus com-
pelled to pay had no recourse against his co-partners
for the amount beyond his due share of the liabilities
of the firm, which be has been obliged to disburse.
He can, however, apply for relief to the Court of
Chancery, which will take an account and enforce
the payment of what is due to him by way of com-
pensation from his co-partners. .

When a creditor to whom a partner is separately
aod individually liable, seeks to enforce his claim
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against the partnership property, he can only s i
what is called the partner's fnferest in the partner-
ship. This nterest is not, as might be supposed, the
half or third of the body of the partnership stock,
according to the proportionate claim of the partner
to the profits of the business; but the share to which
the defendant is entitled, as between himself and
his co-partners, of the surplus remaininu afterall the
partoership debts have been paid off, and the purtuer-
hip eredits collected.  The purchaser at the <heriff’s
sale under the execution is entitled to file a bill at

once against the co-partners of the execution debtor,
to have an account taken, and th: amount of the
share ascertained.

There are several ways in which a person muy be
connected with ordinary partnerships. If he is in-
terested in the profits of the firm, and his connection
with it is avowed, he is what is called an active
partner, and is liable for all the engacements of the
firm. He may lend his name to the firm without
deriving any profit from it, or embarking any capital
in it; he is then called a nominal partoer, and is
liable tv the same extent as an active purtaer. A
liability may also be incurred by a participation in
the profits, although the circumstanse of such parti-
cipation may be unknown to the creditors  Thus, if
a person place money in a partnership not formed
under the Limited Partnership Act above mentioned,
or leave it there on retiring, with a stipulation to have
a compensation for it under whatever nawme, subject to
abatement or enlargement as the prolits fluctuate, he
is then a dormant partuer, and as long as he rewaius
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unknown cseapes all lability. But when any credi-
tor becomes aware of the connection, he ean charge
him equally with the others, even though at the time
of his contracting with the firm he did not know of
it. If, howcver, a person leaves no money in the
concern, but is to receive a compensation for his ser-
vices or otherwise, a nice distinction is then drawn
between taking a share of the profits as such, and
taking a percentage upon, or a salary varying with,
the profits. He who takes a share of the profits as
such, is liable as a partner; but he who takes an
equivalent in the shape of percentage or salary,
though varying with the profits, escapes the liubility.
What is called the partnership stock, that is the
body of the commodities belonging to the firm as
partners, and sach sums of money as may be due to
the partnership, does not necessarily belong to the
partners in the proportion according to which each can
claim participation in the profits. One partner may
have a right to half the profits of a business, while
he has no right whatever to the partnership stock.
Participation in the profits therefore does not neces-
sarily involve a property in the partnership stock.
Partrership is considered to place men in so con-
fidential a relation that the utmost good faith will
be required to be observed in the dealings of partners
with each other. Thus if one partner acting on
behalf of the firm stipulates with third parties for,
and obtains, any private profit for himself, over and
above what he has obtained for the firm, he will be con-
sidered to have earned it for his co-partners, and will
be obliged to account to them for their proper share.
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During the continuaoce of the partnership, one
partuer can very scldom bring an action at law
against another, for any matter arizing out of the
partaership. The usual remedy is to be fouud in the
Court of Chancery, which will decree a dissolution of
the firm and a sale of the partnership stock, realize
the partnership assets, take the accounts between the
purtuers, and divide the proceeds in the proportion
to which it considers each partner entitled.

But when oze parlner before the establishment of
the partnership has advanced money to another, or
bas done work for him, an action at law may be
maintained even though the advance may have been
made, or the work done, for the purpose of forward-
ing the formation of the partnership. So also, if an
account has been stated and a balunce struck between
them.

The Court of Chancery will, as we have before
observed, when it takes the affairs of a firm into its
hands, decree a dissolution of the firm, and a sale of
the partnership effects, and order the proceeds to be
divided among the partners, in the proportion to
which they are entitled by the terms of the partner-
ship contract. This proportion will be ascertained,
not only from the balance on all those transactions
which were complete at the time of the dissolution,
but also from that found due on all those which
have since been wound up. Thus, if any profits are
made, or losses ineurred, on any partnership transac-
tion since the dissolution, they are taken into account
as if they had been made or incurred at the time of
tle dissolution. Moreover, if the partnership is dis-
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solved by the death of a partner, and the rcmaining
partuers continue to trade with the joint stock, the
representatives of that partner, though not being
members of the firm, which after the death neces-
sarily ceased to exist, will, ou the winding up of the
partnership affuirs, be entitled, not to the mere inter-
est in the stock which has not yet been disengaged
from the stock of the former business, but to a pro-
portionate share of the profits for the time that the
capital of the deceased has been exposed to the same
risk of bankruptey and insolvency as the stock of
the remaining partners.

It has becn doubted whether the Court of Chan-
cery will order an account to be taken between
partners, at the request of a partner who does not
wish to have the partnership dissolved, but merely
to have a division of the profits. But there is no
doubt that it will often interfere to put a stop to
fraudulent behaviour; for instance, if one partner
excludes his co-partners from access to the books of
the firm and refuses to give an account, with a view
of forcing them to ask for a dissolution, the court will
grant an injunction to compel the delinquent to re-
linquish his hold on the books, and will itself take an
account so far as is necessary for the immediate pur-
pose of carrying on the business of the firm.
°. When the relation of partners has been established
between two or more persons, each incurs lability for
the acts of the other, in the ordinary course of busi-
necss.  One partner may buy, scll, or pledge goods,
draw, accept, or indorse bills of exchange or promis-
80ry Dotes, give guarantees, receive moneys, and
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release or compound debts in the name, or on the
account, of the firm in the ordinary course of busi-
ness.  Each partner is also liable for the fraud of his
co-partuer in any matter relating to the business of
the co-partnership. Any agreement between the
partoers, by which any one of them may be restrained
from doing any act to pledge the credit of the firm,
though binding as between themselves, will not be
binding on any creditor who may not have notice
of it.

In fact the only restrictions upon the power of a
partner to render his firm liable for his acts and
dealings on their account are the following :—

1. The transaction by which the firm is to be bound
must be within the ordinary scope of the partner-
ship business. Thus, if one of the partners of a firm
carrying on business as grocers merely, were to con-
tract to supply to any third party, a quantity of dry
goods, the firm would not be held bound to carry out
the contract without proof of express authority
having been given to the contracting partner to enter
into it, such transaction not being within the ordinary
scope of a grocery business.

2. The party dealing with the firm must not, at the
time the obligation is contracted, be aware that the
contracting partner is acting in bad faith. If heis
directly aware of this, or if it can be proved that he
had knowledge of circumstances that ought to have
put him oo Lis guard, then the fiem will not be bound,
but only that partner who made the contrast. The
co-partners may, however, after dizcovering the fraud,
enfurce the contract against the third party, for the
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rule is, that fraud in a contract rcleases only the
party auainst whowm it has been practised.

3. One partner cannot bind the firm by exccuting
a deed on their behalf, unless he have express author-
ity by deed for that purpose, not cven though the
coutract of partnership were under seal, if it do not
eontain a specilic power to that effect, nor though
the others afterwards acknowledge bis authority, and
if he execute such instruments he will himself be
bound though they will not. This rule, howerver,
applics only where the deed is in the nature of a
vrant, for there may be cases in which the deed may
bind the interest of the firm as a writing. It would
scem also that one partmer can execute a valid re-
lease by deed in the name of the firm.

4. In the case of a business strictly mercantile,
the authority tu each partner to circulate negotiable
instruments on behalf of the firm will be implied
from the nature of the business. In other cases
this authority will not be implied unless it is proved
that the constitution and particular purposes of the
firm are such as to render it necessary in their indi-
vidual case, or that, though not necessary, it is in
other similar cases usual. Thus a farmer or a solici-
tor carrying on business in partnership with another
would not be liable on a bill of exchange or promis-
sory note drawn or made by his partner in the name
of the partnership, for bill transactions form no part
of the ordinary business of farmers or solicitors.

A partnership maybe dissolved at any time by the
mutual consent of all the partners; also at any time
by the voluatary withdrawal of one or more of the
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partners, but the scceding partner will become liable
to the rest for any damage done by his withdrawal,
it he withdraws in violation of his contract.

A partnership may also be dissvlved by the expir-
Ation of the time agreed upon in the partnership
contract for the duration of the partnership ; by com-
pletion of the particular transaction, for the sake of
which the partnership was entered into; by insol-
vency of the partnership and sale of its effects; by
insolvency of one of the partuers, and sule under
execution of his interest in the partnership stock;
by the death of any ooe partner; or, if an unmarried
woman i8 a partoer, by her marriage. If there has
been no express limit assigned to the continuance of
the partnership, and vone can be implied from the
nature of the partnership business, any partner may
retire from the business whenever Le chooses, the
partoership being a partoership at will.

Courts of equity, moreover, will interfere to dissolve
a partnership when the conduct of one partner is so
grossly improper, fraudulent, or vicious, as to inter-
fere directly and materially with the business of the
firm. But they will only interfere in a clear and
strong case, and where an injury to the partnership
business is proved.

No dissolution can take place without the partner-
ship being dissolved as to all; the members. If the
death of C., or any other cause, removes him from
the firm of “ A., B. & C.,” A. and B. are released
from all obligation to remain in partnership, unless
there was originally an express contract, that on the

removal of one partner, the remaining partners shonld
Y
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carry on the business together ; and if A. and B.
wish to continue together in business, they must
form a new partnership.

After the dissolution of the firm, each partoer has
power to collect outstanding debts and give receipts
therefor in the name of the firm, but cannot of course
biod the firm by entering into any new contracts in
its behalf.

‘When partners can, after a dissolution, agree upon
any amicable arrangement by which, for instance,
one takes the whole stock at a valuation, and agrees
to become responsible for all the debts of the firm,
and continue the former business in his own name,
there will of course be no difficulty, as far as the
partners themselves are concerned, in winding up
the affairs of the firm. Or if, in the original articles
of agreement, there was provision made for this or
some other mode of settlement in case of dissolution,
the mode of winding up will be ready for the emer-
gency, and will be binding upon all the parties. If an
arbitration is the mode fized upon for the settlement of
difficulties, and the arbitrators are actually named in
the articles of partnership, there will be no difficulty
in enforcing the agreement to refer to arbitration.
However, even if no arbitrator is named in the agree-
‘ment, and one of the partners refuses to name an
arbitrator, secs. 168, 169, and 170 of the Common
Law Procedure Act of Uppér Canada make provi-
sion for the appointment of au arbitrator, whose award
will be as binding on all parties as if the appoint-
ment had been made by consent. In the absence of
any such provisions for settling disputes, and in case
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the partners cannot come to terms, then the only
way to wind up the partnership is to sell out stock,
and credits, and goodwill to the highest bidder.

When the dissolution is caused by the death of
one of the partaers, the case is not more difficult
than when all the partners of a dissolved firm are
alive. The personal representatives of the deceased
have the same rights on behalf of the deceased
partner, as he could have had on his own behalf,
and, to the exteat of the property they hold in their
bands as such representatives, whether partnership
property or the separate estate of the deceased, they
are liable for his debts of every description. It
secms, however, that the separate creditors of the
deceased partner will first be paid in full out of his
separate estate before its application to any of the
debts of the partnership. The surviving partners
are the proper persons to sue for credits due to the
partonership, and will be trustees of the share of
the deceased partner for his executors or adminis-
trators.

It must not be inferred, however, from what has
been said above about one partner undertaking to
pay debts of a dissolved firm, that any such arrange-
ment between the partners will prevent creditors
from holding the other partners liable. Its only
effect will be to render the partner so contracting to
assume the debts, liable to reimburse the other part-
ners to the extent of any sum they may have been
compelled to pay on account of the partnership, by
his failure to perform his promise : in other words,
no arrangement betwecn the partners themselves can
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coupel creditors to exchange the security of a firw
for that of a single partner.

When a partner, on withdrawing from a firm,
wishes to avoid liability for future acts of his co-part-
ners, he should give notice of his withdrawal to the
public in general by advertising in the Canada
Gazette and one of the advertising newspapers of the
place where the partnership business has been car-
ried on; and to those who have actually dealt with
the firm, he should send circulars announcing the
withdrawal. These precautionary measures are not
absolutely necessary, as it will do to prove knowledge
of the withdrawal of the partner by circumstantial
evidence, but the sending of circulars is the surest
way of notifying customers, and the advertising in
the papers saves the trouble of proving actual know-
ledge on the part of the publie, as on proof of the
advertisement the public will be presumed to have
read it. But even after notice thus carefully given,
if the retiring partner allow his name to remain in
the partnership title, he will continue to be liable.
Dissolution by death of a partner, however, need not
be advertised, as the death of the partner is supposed
to be notice to the public.

By cap. 60 Con. Stat. Can. intituled an Act respect-
ing Limited Partnerships, provision is made for the
formation of partnerships, consisting of one or more
persons who are to be called General Partners, and
of one or more persons who contribute in actual cash
payments a specific sum as capital to the common
stock, who are to be called Special Partners. The
gencral partners are to be liable as partners in
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ordinary partnerships, but special partners are not
to be lianle for any debts of the partnership beyond
the amouut contributed by them to the capital. The
gencral prutuners only, are to transact the business of
und sigu for the firm, though the special partners
have a richt to examine into, and advise as to, the
management of the business. The business of the
firm is to be conducted urnder a pame or firm in
which the names of the general partners ouly, or
some or one of them, shall be used; and it the name
of any special partoer is used in the firm, with his
knowledge, be is to be deemed a general partner.

The persons desirous of forming the partnership
are to make and severally sign a certificate, which
ghall contain the name or firm under which the
partnership is to be conducted ; the general nature of
the business intended to be transacted ; the names of
all the general and special partners interested therein,
distinguishing which are genmeral and which are
gpecial partners, and their usual places of residence ;
the amount of capital stock which each special
partner has contributed ; the period at which the
partuership has commenced, and the period at which
it will terminate. The certificate, when signed by all
partners and certified by a Notary Public is, in Upper
Canada, to be filed in the office of the Clerk of the
County Court of the County in which the principal
place of business of the partnership is situate. Any
false statement in this certificate will render all the
persons interested in the partnership liable as gen-
eral partners.

Every renewal or coutinuance of such a partner-
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ship, beyond the time originally fized for its duratiom,
must be certified, filed and recorded, in the manuer
required for its original formation; and every part-
nership, otherwise renewed or continued, is to be
deemed a general partnership.

The failure to register any alteration of the parti-
culars contained in the original certificate will have
the effect of making all the partners liable as general
partners.

It will thus appear that the liability of the special
partner may be increased in a variety of ways. In
return for this liability and for the cash contribution
required to be made by the Act, he is entitled to
receive annually lawful interest on the sum so contri-
buted by him, if the payment of such interest does
not reduce the original amount of tho capital ; and
if, after the payment of such interest, any profits
remain to be divided, be may also receive his portion
of such profits. But if it appears, that by the pay-
ment of interest or profits to any special partner, the
original capital has been reduced, the partner receiv-
ing the same is bound to restore the amount neces-
sary to make good his share of the deficient capital,
with interest.

In case of the insolvency or bankruptcy of the
partnership, no special partner shall under any cir-
cumstances be allowed to claim as a creditor, until
the claims of all the other creditors of the partner-
ship have been satisfied.

The general partners are liable to account, both in
law and in equity, to each other, and to the special
partoers, for their management of the concern, in
like manner as other partners.
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3. Corporations and Joint Stock Companies.

A corporation aggregate consists of a certain num-
ber of persons who, by the sanction of a charter
from the Crown, or of an act of Parliament, are
allowed to transact business and hold property as if
they formed but one person.

The great peculiarity of corporations is, that the
successive deaths of all the original members of the
corporation will not affect its existence, as long as
new members are added in sufficient numbers to keep
up the number required by its charter, or the act of
Parliament uuder which it was formed, if any num-
ber is thereby preseribed.

Corporations have the privilege of suing and being
sued by their corporate name. They signify their
assent to a contract by means of their common seal.
Formerly the doctrine prevailed that a contract was
not binding ou a corporation unless it was under the
seal of the corporation. This doctrine, however,
has been modified to a considerable extent by the
decisions of the courts. It has becn held that vari-
ous frequent and trifling contracte, such as the
hiring of servants, might Le cntered into by a
corporation, so as to bind the corporation, even
although the corporate seal were not aftixed to the
contract. And it has been further decided that
where a contract with a corporation has been so far
performed that the corporation has got the benefit of
the consideration of its promise, then the corporativn
will be held bound, even at law, to its promise,
although that promise be not under seul.
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Again, it must be remembered that although the
common seal is the most usual and the most essential
requisite in binding contracts made by corporations,
the presence of the corporate seal is not generally all
that is required to bind a corporation. The charters
of corporations, or the general acts passed for the
purpose of regulating the affairs of corporations form-
ed under their provisions, or the by-laws of corpora-
tions, preseribe the manner in which stock is to be
transferred, and the business managed, and specify the
officers by whowm the contracts of the corporation are
to be signed ; and any one transacting business with
a corporation should take care that the proper per-
sons sign any documents by which the corporation is
to be bound.

Joint stock companies are, at common law, but
partnerships on a large seale. Unless specially assisted
by an act of Parliament, therefore, one member of
such a company could not sue or be sued at law
by the company; and every member of the company
was liable individually for the whole of the debts of
the company, just as an ordinary partner. Various
statutes have been passed in this Province, in some
respects similar to certain Imperial statutes, which
greatly facilitate the incorporation of joint stock
companies for various purposes. These statutes dis-
pense with the necessity of a special act of Parlia-
ment, by supplying a constitution, framed in general
terms, under which companies can be incorporated
on complying with certain prescribed forms. For
instance, cap. 63 of Con. Stat. Can., provides that
“ Any five or more persons who desire to form a
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company for carrying on any kind of manufacturing,
ship-building, mining, mechanical or chemical busi-
ness, or for the crection of any building or buildings
to be used in whole or in part for a mechanics’ insti-
tute, or for a public reading or lecture room, or for
agrieultural or horticultural fairs or exhibitions, or
for educational, library or religious purposes, or for
a public hotel, or fur baths and bath-houses, or for
the opening or using of salt or mineral springs, or for
carrying on any fishery or fisheries in this Province,
or in the Gulf of St. Lawrence, and for the buildiag
and equipping of any vessels required for such
fishery or fisheries, shall, on making and sigoing a
certain statement or declaration in writing, setting
forth the corporate name, object, amount of capital
stock of the company, and other particulars, and
registering the same with the formalities requirel by
‘the act, become a corporate company.”’

The corporate company thus formed may in their
eorporate name purchase, hold and convey any real
or per=onal estate, or movable or immovable proper-
ty necessary to enable the company to carry on its
operations but must not mortgage the same.

The Act regulates the constitution of the company
in certain fundamental particulars, and gives power
to the trustees of the company to make by-laws.

It provides that the cowpany shall have power to
enforce payment of calls by action. As to the lia-
bility of stockholders, it enacts that they (except in
the case of fishery companies) shall be jointly and
severally liable for all debts and contracts made by
the company until the whole amount of the capital

10
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stock of the eowpany has been paid in, and a eertifi-
cate to that effect registered in a preseribed manner;
after which no stockholder is liable beyond the
amount of his share or shaves in the capital stock of
the company. for auything execpt for debts due to
the libourers, servants and appreutices of the com-
pny.

No suit, however, is tuo be brought agaiust any
stockholder, unless commenced within two years after
he shall have ceased to be a stockliolder, nor until an
executiy agaiust the company has been returned
wnsatizlied in whole or in part.

The trustees of the company are made liable per-
sonally in certain coses [or the debts of the company.
The above enactment is, by 29 Vie. cap. 21, made
applieable to compinics established for boving and
workimg petroleam wells.

In order to understand the caning of this and
similar cnuctments, it wust be borne in mind that as
~oun us any company is incorporated uuder any one
of them, the comnpany is at once in a position to sue
and be sued by its corporate nawe, and may so sue
and be sued by any of its members; and moreover,
that, except so far as the act under which the com-
pany is ineorporated alters the pocition of the wem-
bers of the cowmpany, nove of the members are per-
sunally liable for its debts. It is true that, without
any speeial provision in the Act, a creditor of the
company might, indirectly, throuzh a receiver, or by
garnishing process, get at any money due by a wem-
ber to the compauy for the halance uonpaid on his
shares; but beyond this the creditors of the cow-
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pany would have no recourse against iudividual
members.  In order to ascertain how fur a mewber
of any joint stock company is liable fir the debts of
the company, the first thing to be couridered is
whethcr it has been incorporated. If it is a corpora-
tioug then, in order to fix any liability on its members
beyond that of paying up what remaius due on stock,
that liability must be imposed by espress enactment.

The formation of joint stock compunies, and the
liabilities of their members, are regulated for ireat
Brituin and Ireland by Iwmperial Stetate, 25 & 20
Vie., cap. X4, repealing and consolidating all the
former statutes upon this subject. The liability of
the members of a company formed nunder this Act,
may, according to the memorandum of association, he
limited either to the amount, if any, unpaid on the
shares respectively held by them, or to such amount
as the mewbers may respectively undertake by the
memorandum of association, to contribute tu the
asscts of the company, in the event of its being wound
up. In the former case the company is said to be
limited by sharves, and in the latter by guarantee.
But no banking company, claiming to issue notes in
the United Kingdain, shall be entitled to lmited
liability in respect of such ivsue.
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4.—Principal and Agent.

An agent is one authorised to do some act or acts
on behalf of another, who is called his principal.
He who has power to do any particular act may in
almost all cases appoint another person to do it for
him. No one, however, who is not capable of doing
an act of himself can give authority to another to do
it for him. But the converse of this limitation is
by no means true, for many persons who cannot act
for themselves can transact business for others, and
make contracts which will bind their principale.
Tor instance, infants and married women, though
subject to all the disabilities mentioned in a previous
section, can act ag agents for other persons and bind
them by their contracts made as agents.

An agency may be created by verbal authority for
all ordinary mercantile purposes. Letters of attor-
ney, and sealed powers of attorncy, are often used,
but they are not nceessary to cowstitute the agency,
and are merely convenient as an evidence of autho-
rity, to satisfy the minds of those dealing with the
agent. There is one case, however, in which 2 formal
tustrument is required, not merely to prove, but for
the purpose of granting authority. An agent cannot
bind his principal by a deed under seal unless he is
authorised to do 80.by an instrument under seal, and
as the only way in which land can be conveyed is by
a sealed deed, an agent who is required to convey
land must be appointed by a power of attoruey form-
ally sealed.  In some cases also, which will be men-
tioned in the section on contracts of sale, the Statute
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of Frauds has required that where a r:an makes
certain contracts for another, he must have a written
authority from the latter to do so.

Not only will it be sufficient in all 'or\]ium‘y wer-
cantile transactions not affected by the Statute of
Frauds to prove that a mere verbal authority was
-given to the agent, but in certain cases this authority
will be implied from the behaviour uf the principal.
If, for instance, any one knows that another person
is holding himself out us his nuent, and does not
interfere with him, but allows him to go on transact-
ing business in his pame, he will not be ullowed to
dispute the ageney and say that no express authority
was given. The authority will” here be implied
from the acts of the prineipal.  If one person sane-
tinns and ratifies contracts entered into by another
for him, the law will imply an authority to go on
making such contracts, and the ageney will be pre-
sumed (o continue until the principal gives notice
that he intends to withdraw his authority,  Thus, if
an agent buy goods fur his principal on credit, and
the principal pay the amount so charged against him
without objection, the creditor will be justified in
supposing that the azent has a general authority to
buy on eredit, and will be safe in cupplying further
goods to the agent ou the credit of the principal,
since the circuwstance of the previvus ratification of
the agent’s conduct is an cvidence of authority to the
agent so to bind his principal.

Agencies may be classitied in several ways.  Aun
ageney is called yeneril when the agent is cuployel
ts act for his priveipal in all the tiansactions of a
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particular line of business. But where the agent is
authorised to act as such in some particular transae-
tion only, the agency is called particular.

The authority of the agent may be limited by
certain instructions as to the conduct he is to pursue,
er wulimited, 7. e, leaving his conduct to bis own
discretion. DBut this diseretion should not be exer-
cised at random, for, in the absence of specific instrue-
tions, it is his daty to pursue the accustomed course
of that business in which he is employed, or, if
prevented by some unforeseen obstruction, at all
events to give due notice to his principal.

The difference between a factor and a broker is,
that the former has both the authority to sell, and
the possession of the goods he is ciuployed to sell,
whereas the broker has only the bare authority to
sell, and, 2s a broker, never has the custody of
the goods.

When we wish to ascertain the full extent of an
acent’s authority, we may first look at any acts of
his principal which seecmed to confer a gencral
authority to act for that principal. 1f the conduct
of the principal has been such as clearly to lead to
the belief that his agent has authority to act for
him as a general agent, then we may be sate, with-
out asking for further evidence, in concluding that
the agent has such authority, as the principal will be
precluded by his conduct from disputing the fuct.

Jut if we have no such evidence as this, and are
compelled to resort to such formal evidences of
authority as the agent 1ay have in his possession,
ve must examine them carefully, as the courts will
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interpret them with rigour. Tt is to be observed,
bowever, that the authority to do any purticular
thing will in¢lude, without cxpress mention, a power
to use all necessary and proper means of carrying
out and completing the transaction. An ageut, for
instance, who is employed to get u note disconnted,
may, unless cxprestly forbidden, endorse his prin-
cipal’s name on that bill, and bind him by such
endorsement.

It is the duly of the agent strictly to adhere to
the instructions of his principal, and if, in conse-
quence of his exceeding his authority, the principal
goes {ree in any transaction, then third persons can
hold the agent liable for the damages they Lave sns-
tained by bis exceeding his autharity.

Moreover, if any loss happen to the principal on
account of a deviation by the agent from his instrue-
tions, the agent will be liable; though a ratification
of the deviation by the principal, either before or
after the damage has occurred, will exonerate the
agent. If the agent makes an extra profit by the
deviation, that profit will belong to the principal.

An agent who is-remunerated for his services is
required to possess and to excrcise ordinary skill
and care in executing the trust reposed in him, and
will be liable in damages to his principal for any losx
the latter may suffer through any want of either on
his part.  An uoremunerated agent vill be respousi-
ble only for damage occasioned by gross negligence
or gross incompetency on his part.

In matters of agency, a8 in partnership transactione,

the utmost good fiith murt be obocrved, and Courts
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of Equity will not allow an agent to put himself into
a position where he may be unduly exposed to temp-
tation. 1If an agent employed to sell goods for his
principal purchases them himself, or when employed
to purchase any specific article for his principal pur-
chases it for himself, the principal, on discovering the
facts may in the first case, either repudiate the transac-
tion or hold the agent to his bargain ; and in the second
case, will be entitled to have the agent declared a
trustee of the property for him, and to take the bene-
fit of the purchase himself. So also, in any ageney
transaction whatever, if the agent stipulate privately
for and obtain any extra profit for himself, he will be
obliged to account for it to his principal.

The principal will be entitled to interest on his
monies lying in the hands of his agent, where the
agent has actually received such interest. Dut the
agent will not be liable to pay interest on money
lying dead in his hands, usless it was his duty to
have put it out at interest.

It is the agent’s duty to keep accounts between
himself and his principal of what is due to him for
his commission. If he neglects to do this, so that
10 items can be proved, ke can recover no compen-
sation for his services.

A factor is bound to keep the goods intrasted to
him for sale, with the same care that a prudent man
would keep his own. He is not liable in case of
robbery, fire, or other accidental dumue, happening
without his default. unless previous to such damage
he had committed some improper act, had it not
been for which the property might have escaped, for
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then he will be answerable, and will not be allowed
to say that perhaps it mizht not have escaped even
had he acted rightly, for it is a rule of law that no
man shall qualify his own wrons.  Where woods are
consigned to a factor it is his duty to insure them,
or at least muake every usual exertion to insure them
at the request of his principal, if in the course of
their previous dealings he have been used to do so;
or even though he may not have been used, if he
have effects in hand enough to cover the expenses of
insurance, or if the bill of lading contain a requisi-
tion to insure, for by accepting the goods under it
he agrees to such requisition. In any of these cases
if he neglects to make the fit insurance, he will be
responsible for damage which would have been
covered thereby; and where itis the duty of an agent
to iosure, it is his duty also to give notice to his
principal in case of his being unable to effect an
insurance.

Sometimes a factor for an additional premium
beyond the usual commission when he sclls goods on
credit, becomes bound to warrant the solvency of the
purchaser. The agency is then called a del credere
agency. It was at one time thought that a del
credere agent was not merely a surety, responsible
only in case of the default of a purchaser, but that
he was liable to his principal in the first instance,
but that doctrine has been questioned and at last
overturncd by subscquent authorities, which have
settlod that he is but a surety. If indeed the factor
after a sale remit bis own note or acceptance to his
principal, for the amount of the proceeds, he will be
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liable on that, whether employed as a del credere
agent or not, and whether the vendee be or be not
solvent, for by giving such an instruwent he lulls all
the suspicions of his cmpluyer, and causes him to
dismiss all care about the solvency of the purchaser.

The prinecipal is liable to third persons for any
damage done by the negligent conduet of his agent,
while about his principal's business; but if the dam-
age be done wilfully, the agent alone will be liable.
ffor instance, if A’s servant, 13, while driving along
the street, carrying parcels for A, negligently runs
his wageon against another waggon and injures it,
A will be responsible. But if B wilfully drives
against the other wagzon, A will not be Hable, as the
principal is not liable for the wilful trespass of his
agent, when committed without his knowledge or
assent.  Neither, of course, would the prineipal be
liable if the ngent’s act, thongh merely negligent, was
not done during the course of the business of his
agency; as for instance, if the servant had taken his
master’s waggon out without leave, and had been
driving about for his own amusement, when the neg-
lizent act was committed.

It has been decided that it is only to strangers
that a principal can become liable for the carelessness
of an agent, and consequently, that an agent eannot
hold his principal liable for the carelessness of ano-
ther agent employed in the same general business.
This decides a point frequently arising in actions
against railroad companies by their employees. But
it has been said, that if an injury arises to one ser-
vant, from the jucowpetency or want of ordinary
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skill in a fellow-servant, while both arc cuvaced
about their master’s business, then the master will
be liable.

It is a well known rule of evidence, tht a man’s
own admissions about any transaction may «lways be
used against him, as evidence of the fuct admitted.
In the same way, a2 man muy beeome lable through
the admissions or statements of an agent, in the
same way as by his own. There is this differenve,
however, betweeu the two caxes. The principal's
admis:
against him ; but the agent’s admissions, in order to
be of any use as cvidence, mnst hiave been made, not
only during the course of hLis e:nployment as agent,
but also during the transaction of the business to

ons, no watter when made, will be evideunce

which the admissions relate.

The reason of the vesteiction is this, that while
the statements of an agent made under the above
circwmstances are adwmitted as evidence from neces-
sity, there being seldom in actions against a principal
any other evidence within reach and while it is not
likely that an agent will make false statemeuts agaiost
the interest of his principal concerning any transac-
tion, while actually engaged in it, it would be
exposing the prineipal to too ereat a risk if, after
the conclusion of the transuctions jo question or
after the dismissal of his agent, the unsworn state-
ments of the latter, perhaps carelessly or cven
ma]icious]y made, should be considered as conclusive
amainst the prineipal as that person's own adwixsions.

Again, notice to the agent is nutice to the princi-
pal.  Very often in Courts of Comunon Law and in
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Cowrts of Equity, one of the parties to a suit will
endeavour to prove that his opponent was aware of
cortain facts, or, in legal phrascology, kad notice of
certain facts, the knowledge of which will affect the
right of the latter to a verdict or to cquitable relief.
For instance, if a man buys a promissory note before
it is due, and kuows nothing of any suspicious cir-
cumstances connected with it, he will be entitled to
recover the whole face of the note, but if in a suit
brought by him on the notc the maker of the note
can prove that the note was stolen from him by the
person who sold it to the plaintiff, and that the plain-
tiff knew enough to mwake him suspect that this was
the case, then the plaintilf can recover nothing,
because he had nutice of the circumstances. Let us
suppose that the plaintiff did not buy the note
lLimself, and did not know anything of the history of
the note, but that his agent bought the note for him,
and wus aware of the suspiciousness of the transac-
tion, but told his principal nothing about it. On
proof of this knowledge on the part of the agent the
principal will be prevented from recovering) by the
rule of law wkich says, that notice to the agent is
notice to the principal.

If an agent contract with third persons without
letting them kuow who his principal i3, the agent
will be personally liable to them for the performance
of the contract. Morcover, if these persons subse-
quently ascertain who the principal is, they may
procecd against him instead, if they chouse.  IF B.,
the agent of A, sells goods to C. without disclosing
the fact of his being an agent, and C. has at the time
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of purchase a claim against B., the principal may, it
is true, sue C. for paymnent, but he will be compelled
to standin the same position that B. would have been
in if he had sued; for instance, A, will be com-
pelled to allow C. to set off B.’s debt to (. aguiust
his cluim.

We may as well notice in this place the position
and powers of a factor, who, as has been mentioned,
is an agzent entrusted with the possession of the
couds he is authorized to sell. A factor hus, as a
matter of course, full power to scll goods in the
ordinary course of business, so as to give a good
title to a bond fide purchaser against his principal.
Thus if A. be entrusted by B. with a number of
ploughs to peddle through the country for him as his
agent, though A. may after selling all the ploughs
appropriate the money to his own use, I3. will have no
remedy agaiust the purci}ascrs, who have now a good
title to what they have bought, but his remedy will be
against the agent alone.  But formerly, befure the
passing of the Act now contained in chapter 50 Coun.
Stat. (fan., agents employed to sell had no implicd
authority to pledge. In the case above mentioned, for
iustance, the factor could not have given a valid pledise
of any of his principal’s merchandize in order to ruize
money for travelling expenses or to meet any press-
ing emergency, without express authority from the
latter, and cousequently few persons would advance
money to an agent on a security which wmight turn
out worthless. This restriction was felt to be a
great inconvenience both to principals and ageats, to
obviate which the Act above mentioned was passed.
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This Act provides in effect that factors or agents
entrusted with the possession of goods or of the
documents used in the ordinary course of business as
evidenee of title to goods, such as Bills of Lading,
Warehouse-keepers’ certificates, &e., shall be deemed
to have authority, not ouly to sell, but to pledge the
goods, either directly or by a deposit of the docu-
ments of title representing them, to any person who
though he knows that the vendor or pledgor is only
an agent, has no express knowledge that the agent is
violating his instructions. The pledge however
must be for a contemporaneous advance, and a pledge
made in consideration of a previous debt due by the
agent will be void. Thus if a factor were to pledge
part o his principal’s goods for a tavern bill pre-
viously incurred, the landlord could nat retain the
goods against the principal ; but the landlord would
be perfectly safe in taking the goods as a sccu-
rity for a present advance made by him to the
agent.

This Act, though it secures the rights of third par-
ties against the principal, even in cases where the
agent may be transgressing his principal’s orders in
making a sale or pledge, does not prevent the prioei-
pal from recovering amainst the agent, any damage he
way sustain through the agent’s improper conduct;
and it provides an additional safeguard against fraud
on the part of the agent, by making a breach of trust
by the agent punishable, in certain cases, by fine and
imprisonment, or both. TFor further important par-
ticulars, too numerous to mention now, the reader
wiil do well to look at the Act itelf.
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Paywment to an agent in the course of his employ-
ment, is payment to the priocipal. Dut if, fr exum-
ple, a man comes to pay a mortzaze debt due toa
merchant, and hands the money to a elerk in the mer-
chaut’s countiog-house, the collection of mortgage
money not being a mercantile transaction, the pay-
ment is not made to the clerk in the course of his
employment. If, therefore, the clerk ubsconds with
the money, the merchant can insist on the umount
being paid to him over again.

An agent, contracting as such for a known and
responsible employer, incurs no personal liability to
third parties. But if he contract without disclusing
the tacy that he is an agent, or, cven while be professes
to be an azent, without dizclosing the name of hix
principal, he will be persomally liable for the fulfil-
went of the contract, though the persons with whom
he has ¢ontracted, on aseertaining who the priucipal
is, may, if they choose, proceed agzaiust the principal
instead.  Morcover, if an agent exceeds his authority
in entering into a baroain, and it happens that in
consequence of bis want of authority the principal is
not bound, the azent may be made to answer forany
damages which those who have contracted with him
have suflered on aceorunt of the contract baving
fallen through.

If an agent commit, through newligence or wilful
ualice, any injury to the person or property of third
partivs, he will be always liable, though, as we have
scen above, the principal is only sometimes so.

1t a party who has puid wmoncy to an agent fur the
nse of his principal becomes entitled to recall it, he
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may, upon notice to the agent, recall it, provided the
the agent has not paid it over to his principal, and
also provided no change has taken place in the situ-
ation of the agent sinee the payment to him before
such notice. The mcre fuct that the agent has
passed such money in account with his prineipal, or
that he has made a rest in his accounts without any
new credit being given to the principal, will not of
itself be sufficient to entitle the agent to retain the
money, when the party entitled to recall it de-
mands it.

But if a new credit has been given to the princi-
pul since the paywent, orif bills have been accepted,
or it advances have been made on the footing of it,
the paymeunt canuot be recalled.

In gigning any document for a principal, the agent
should take care to express that he does it for the
principal, or that the principal does it through him.
The ordinary form of signing, where the principal’s
name is put first, is “ James Smith, per (7. through
or by) John Brown;” or, “James Smith, per pro.
(i e. per procuration) John Brown;” and when the
agents name is put first, “John Brown, for James
Swith.”

The relations between principal and agent, which,
ag we have seen, are in a great measure governed
during their continuance by the same rules as regu-
late the mutual rights of the different members of a
partoership, are dissolved by almost preciscly similar
causes.

An agency may be terminated: 1st. By the ex-
piration of the time limited at its original creation.
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2nd. By completion of the particular business for
which the agency was created, if that business has
any patural termination. Srd. The bankruptey of
the principal operates as a revocation of the authority
of his agent touching any rights of property of which
he is divested by the bankruptcy, for the bankrupt
thereby ceases to be the owner, and consequently is
incapable of personally passing any title to it, and
the act of his agent cannot have any higher validity.
But as to other rights and property which do not
pass by the bankruptcy, but remain personally in
the bankrupt, as, for example, the rights in pro-
perty which he holds as trustee or as guardian or as
executor, the authority of his agent will not be sus-
pended or revoked by his bankruptey. 4th. If the
principal, a siugle woman, marries, the husband
does not become the principal, but the agency is
terminated. 5th. By insanity of the principal pro-
perly declared by the Court of Chancery. 6th. By
the insanity of the agent. 7th. By the death of the
principal. In the case of an agency coupled with
an interest, the agent, it is true, on the death of the
principal, ceases to be his agent, but he may be con-
sidered the agent of his rcpresentatives for the pur-
Joses of enjoying the interest with which his power
is coupled. 8th. By revocation by the principal. In
cases where the person appointed agent receives at the
same time a right to collect moneyin the course, and
by virtue of the agency for his own benefit, as, for in-
stance, where a power of attorney accompauies the as-
signment of a chose in action, or where any valnable

juterest in real or pursonal property is accompanied
1n
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by a power neeessary to the enjoyment of the inter-
est, the power of revocation cannot be cxercised,
unless the right to do so has been reserved to the
principal by the original contract creating the agency.

But if the authority given to the agent is merely
a naled power, that is to say, onc which though it
may entitle the agent to remuneration in the shape
of commission, does not confer any of the advantages
above mentioned, and if there is no time limited by
the original agreement between the partics, and no
natural limit to the duration of the ageney indicated
by the nature of its business, then the authority may
be revoked by the principal at any time. 9th. By re-
nunciation on the part of the agent. Very nearly
the same principles affect the agent’s right to
renounce as those that govern the principal’s right
to revoke. But inall cascs where the agent renounces
his agency, ho ought to give notice thereof to the
principal, for if he does not, and damage is thercby
sustained, it may, perhaps, if the omission be
fraudulent give rise to a claim for damages, even
though it be a case of gratuitous agenecy.



CITAPTIS 1V,

MERCANTILE CONTRACTS.

1.-=Bills of Lxrchange and Promissory Nutes.

A bill of exchange is a written order from one
person to another, desiring bim to pay to a third
person, or to the order of a third person, or to the
bearer of the order, a certain sum of m5ney uncon-
ditionally.

It may be inferred from the above definition that
the bill is a written instrument, and that it orders
the payment of money. An order to give goods to
a certain value is not a bill of exchange. The pay-
ment, moreover, must not be required upon a condi-
tion, or upon a contingency that may or may not
happen. The order may be to pay on demand, at
sight, or a certain time after date, or even on the
death of a particular person, for that event is sup-
posed certain to happen, but not upon the marriage
of a particular person. An instrument, however,
which does not comply with this definition is not on
that account void, but it will mercly want certain
qualities to be hereafter mentioned which render
bills of exchange particularly valuable as instruments
of commerce.



JRA) NEGOTIABLE INSTRUMENTS.

Before the invention of bills of exchange, when a
merchant was the debtor or ereditor of another mer-
chant at a distance, payment was generally attended
by the inconvenience and risk of tramsporting the
money from one place to another. But wherever
commerce became active the necessity of the case
introduced these instruments. If A. a merchant in
Toronto owes (. a merchant in London, England, a
thousand dollars, he never thinks of sending the
money in specie, as he has several ways open to him
of avoiding the inconvenicnce. Ile can, for instance,
purchase a bill of exchange directed to some person
or banking house near the residence of his creditor,
directing payment of the amount of the debt to the
creditor, and so framed that it will be of no use to
ary one till received and endorsed by the creditor;
or he can adopt the ruder contrivance,which was the
germ of the more artificial contrivances of modern
days. He can single out some one in London who
happens to be a debtor to himself, and order him to
pay this money or part of it over to C. The differ-
ence between this expedient and the modern prac-
tice of purchasing exchange is that, instead of being
dependent on the chance of baving a debtor living
close by hig creditor, the person desiring to make
the payment can buy himself a debtor in any foreign
country by purchasing a draft upon some banking
house carrying on business there.

When A., in the example above given, determines
to hand over B.’s debt in payment of his liability to
C., he draws an instrument in something like the
following form :
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$1000 Toronto, July 1st, 1864,
Three months after date pay to C. or order the sum
of one thousand dollars, for value received, and clnrgn
the same to my account,
A,

To B.

This instrument, called a bill of exchange, is
transmitted to (', who applies to B. to know whether
he is willing to comwply with this request. If B.is
willing to do so, he signifies his assent by accepting
the bill. A is called the drawer because he draws
upon B., B. is called the drawee because he is drawn
upon, and after he accepts he is called the acceptor.
C. is called the payee because the money is directed
to be paid to him. (. is also called the holder as
long as he retains possession of the bill. ‘There is
another party to bills of exchange, called the en-
dorser, whose position cannot be well defined till we
come to the subject of negotiability ; but we may
mention that he derives his name from his writing
his name across the back of the bill. By the act of
indorsing he becomes a party to the bill. If C., after
obtaining B.’s acceptance, does not wish to wait till
the bill becomes due, he sells it and hands it to the
purchaser with his name written across the back.
C. is then called the indorser, and the purchaser
becomes the holder. In the same way, if the pur-
chaser writes his name across the back and transfers
the note, he becomes the indorser, and the transferee
becomes the holder. The bill can thus pass through
any number of hands.

The ucceptor is considered the grineipal debtor,
aud the person priwarily liable tu puy the bill when it
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beecomes due.  All prior parties arc liable to be sued
by the holderin case the billis not paid, but a8 among
themselves they are liable in the following order.
If the acceptor does not pay, and the drawer pays,
the drawer can recover what he has paid from the
acceptor. If the payee (having become an indorsee
as above explained) pays, he can recover from the
drawer and aeceptor ; and if a second indorser pays,
he can recover from the first indorser, drawer and
acceptor, and so on, the rule being that subsequent
parties can recover against prior ones, the promise of
cach party to the instrument being considered as
made to all subsequent holders.

The distinction between a foreign and an mland
bill of exchange has been accurately ascertained in
England on account of the wording of the stamp laws,
which exempted foreign bills from stamp duties
‘When an unstamped bill was offered in evidence, in
any court in England, and its admissibility was
disputed on account of the absence of a stamp,
the objection might be answered by showing that
it was a foreign bill. The results of the decisions
which arose on these objections, and in certain
other ways, may be thus stated: Inland bills of
exchange are such as arc both drawn and payable in
Eogland, Wales, or Berwick-on-Tweed, or drawn
and payable in Ireland, or drawn and payable in
Scotland.  Foreign bills, as distinguished from in-
land bills, are such as are drawn, or payable, or both,
abroad, or drawn in one realm of the United King-
dom and payable in another. Bills drawn in England
and payable in Scotland or Ireland, or vice rersd, are
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forcizn bills, for they were so before the Union be-
tween the countries, and the Univn does not make
them inland bills. But bills drawn and payable in
Scotland, or drawn and payable in Ireland, are inland
bills within Imperial Stat. 1 & 2 Geo. IV. cap. 7%,
to which an acceptance in writing is necessary.

Another circumstance which rendered the distine-
tion important was that, in order to charge the
drawer, the dishonour of a foreign bill must be
attested by a protest. The reason why a protest,
though not absolutely necessary in the case of inland
bills and notes, or even in the case of foreign promis-
sory notcs, was requircd in the case of foreign bills
of exchange, was that by the law of most foreign
nations a protest was essential in case of dishonour
of any bill, and the protest was required for the sake
of uniformity in international transactions.

With regard to the stamp duties payable in
Canada, the distinetion between inland and foreizxn
hills above pointed out is not important , for our sta-
tute 27 & 28 Vie. cap. 4, sec. 1, imposes the duty
only upon promissory notes, drafts, or bills of ex-
change, made, drawn or accepted, in this Province.
The explieit wording of the statute will save the
necessity of referring to the above meutioned distinc-
tions ou any cucstion as to whether bills vuglit, under
our act, to bear a stamp.

As to the necessity of a protest on bills of x®
chanye, however, the analogies furnished by the
English cases will be a wuide to us here. In accord-
ance with those cases, it is submitted that we should
tiuat as fureign bills. bills drawn and payable in auy
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foreign country, bills drawn in Canada and payable in
any other country or colony, and vice versd ; and that
even bills drawn in Upper Canada and payable in
Lower Canada, and vice versd, should be considered
as foreign bills ; for granting that before the Union
such bills would bave heen foreign, the Act of Union
did not make them inland bills. Bills drawn and
payable in Lower Canada would on the same prin-
ciple be considered in Upper Canada, and bills drawn
and payable in Upper Canada would in Lower
Capada be considered to be forcign bills.

A promissory note i3 a written promise to pay a
certain sum of money unconditionally. The promise
must be in writing, must be to pay a certain sum of
money, not other things than money, as goods or
lands, and must be unconditional., Like a bill of
exchunge, it may be payable on demand, or at a cer-
tain time after date, or on the happening of an event
which, though uncertain as to its time of oceurrence,
is yet certain to happen.

If a promissory note be drawn and signed as
follows : ‘

$400 Toronto, July 1st, 1864,

Three months after date, T promise to pay to C. or
order four hundred dollars, at the Bank of Toronto, in
Toronto, for value received.

B.

B. is called the malier, and is the principal debtor
on the instrument, being in the same position as the
acceptor of a bill of exchange. (. is called the
payee, and, while he holds the note, the holder; and
if he indorses and delivers it over to D. he becomes
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the indorser, and D. the holder. D may likewise
indorse and transfer, and so on, ad infinitwir. The
same rule as to liability prevails here as with the
parties to bills of exchange, prior parties being liable
to subsequent parties. The order of priority is as
follows : Maker, first indorser, second indoreer, and
g0 ou.

Before we go further, a few technical points as to
the transfer of bills and notes had better be ex-
plained. \Where an ordinary book debt is assigned
the assignee can suc on it, hut at law it must be
sued in the name of the original creditor, and no
matter through how many hands the debt passes, the
pame of that creditor, or in case of his decease in the
meantime, of his personal representative, must be
used.

When bills of cxchange and promissory notes,
drawn in negotiable form, are properly transferred,
the transferce has the right to sue on them in his
own name. If the Dill or note is by its terms pay-
able to bearer, it may be transferred Iy miere delivery
through any number of hands, and the holder for
the time being may sue on it in his own name. If
payable to “the order of C.”” or to “C. or order,” C.
must indorse it when he transfers it ; and in casc he
indorses by simply writing his name across the back
of it, then the person receiving it, or any one to
whom that person delivers it, may suc in his own
name. This peculiarity, distinguishiog bill and wotes
from other choses in action, is called “ negotiability.”
If however a bill or note is expressed as “payable to
C.”” merely, no mode of transfer can make it nego-

12



130 NEGOTIABLE INSTRUMENTS.

tiable, and ié must always be sucd in the name of C.
The indorsement spoken of heretofore is the indorse-
ment in blank, effected by merely writing the name
across the back of the instrament ; but if the indorser
write above his name the words ¢ pay to the order
of D.,”” the indorsement is called an indorsement in
full. The instrument then ceases to be negotiable
until D. indorses ; and if he indorses in blank, then
it will pass by delivery.

A restrictive indorsement is one which puts ao
end to the ncgotiability of the instrument for ever.
Tor instance, if the indorser’s name is accompanied
by the words ‘ pay to C.only,” C. can never transfer
to another party the right to sue on the instrument
in the name of that other party. It has been decided
however that an indorsement with the words ¢ pay to
C.,”” will not deprive C. of the power of transferring
such a right by his indorsement. As we have just
seen, however, these words have a different effect
when appearing in the body of the iustrument.

Either of these modes of indorsement makes the
indorser liable as a party, and sometimes, in order to
prevent this, where an indorsement is required merely
for the purpose of transfer, the words ¢ without
recourse” are added before or after the name. The
effect of these words is to protect the indorser usiog
them from all liability as such.

Simple contracts, that is, contracts not under seal,
require a consideration to support them ; and billg
and notes are contracts within this rule.

If B. makes a promissory note for $100 to C.,
and there is no consideration for the giving of the
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note, B. can sct up the absence of consideration as a
defence to s action on the note. In the same way,
the acceptor of a bill of exchange can set up this
defence as against the drawer.  But there is a differ-
ence, which is however merely a matter of cvidence,
between an action on bills and notes and an action
on other contracts. In the latter the consideration
must be proved to exist, by the plaintiff, and he can-
not recover unless he proves it. In the former, the
congideration is presumed to exist until the defendant
proves its absence, and the plaintiff will recover on
mere proof of the signing of the instrument by the
defendant. The defence of want of consideration can
always be sct up between immediate parties to a bill
or note, that is to say, in the case of a bill of ex-
change, by the acceptor against the drawer, by the
drawer against the payee, by the payec on being sued
as an indorser, against his immediate indorsce ; and,
in the case of a promissory note, by the maker against
the payee, by the payee on being sued as an indorser
against his immediate indorsee, and so on. Dut
between remote parties, that is for instance between
acceptor and payee, between drawer and indorsce,
between first indorser and second or third indorsce,
this defence is subject to the following restriction.
It cannot be set up by one remote party against
another who rceeived the note before it was due and
gave value for it, and was ignorant at the time of
receiving it of the fact that the former had received
no consideration for becowing a party to the instru-
ment. Lor the sccurity of trade, the custom of
merchants, sauctioned by the decisions of the courts
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of law, proteets against this defence any one giving
value for a note before it is due, without knowledge
of defect in his right to recover against the parties
to it. It must be borne in mind, however, that to
give this protection all thrce circumstances are re-
quired ; the recciving before due, valuable conside-
ration, and absence of notice. DBut if the bill or
note has been received when over due, the person
receiving it is liable to all the defences that might
be set up against the person from whom he got it.
It must, however, be understood that he is entitled to
all the rights of that person. Thus, if D. rcceives
an over due promissory note from C., an indorsee,
against whom any particular defence can be raised,
then the same defence can be set up against D.
Thus, if C.’s right were defective on account of his
having reccived the note with notice of the maker
A. not having received any consideration for his
promise, then A. could resist payment to D., just as
he could have resisted payment to C. Dut if C. had
received the note for value before due and without
notice, then D. would still stand in C.’s place, and
A. could not dispute D’s claim any more than he
could have done that of C. In applying this rule,
it is sometimes necessary to retrace several steps in
the history of the instrument. Thus if the note
passes from C. whose right is perfect against A. and
B., previous parties, after due through successive
indorsers to F., F.’s right is that of E., whose right
is that of D., whose right is by the rule in question
identical with that of C. and F. thus stands in C.’s
place.
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These rules affecting the position of holders re-
ceiving bills and notes before due, and those receiv-
ing them overdue respectively, apply not only to the
particular ground of defence we have mentioned, but
ty all defences that in an action on such an instru-
ment can be raised by one who has actually become
a party thereto. These defences are fraud, payment,
teoder, and others. But defences arising out, of
mercly collateral matters, such as that of set-off, for
instance, against a former holder, cannot be raised
against subsequent holders.

It has been already stated that the promise implied
by signature, as party to a bill or note, is considered
as made to all subsequent parties, so that any party
who takes up a note, cither voluntarily or by com-
pulsion, has recourse against all those whose names
are prior to his on the instrument. This will hold
good in all those cases where negotiable paper,
given as payment or security by the acceptor or
maker, is transferred by way of sale from one holder
to another, without any contract being made between
the different parties, other than that to be inferred
from the signature as drawer or indorsers. Dut
speeiul eircumstances and special stipulations between
parties will often vary their liability to one another.
Thus, an absence of consideration for the first indor-
ser’s signature may prevent his indorsee from reco-
vering agaiost bim. Or a first indorser and a second
indorser may have become parties as co-sureties, and
then the sccund endorser, after having taken up the
pote, may be prevented, by proof of this special rela-
tion, from recovering more than one surety is enti-
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tled to for contribution from another. The pre-
sumption will however be as against the first indorser
that he is liable for the whole amount paid by the
other, until he proves the existence of the relation
of co-suretyship. Frequent exceptions to this order
of liability occur in the case of accommodation paper.
Suppose that A., wishing to raise a sum of money,
gets B. to sign a note payable to the order of A.,
and then, having indorsed it, discounts it, and takes
it up when it falls due. Piimd facie he has a right
to recover against B., who is a prior party to the
note; but B. can set up the defence that he (B.)
was 2 party to the note mercly for the accommoda-
tion of A., and did not in fact contract to pay A.
the amount of the note.

In the following cases however there is no pro-
tection afforded to persous receiving a bill or note
before due for value and without notice, that is,
where a note is « utterly void”’ under the statute 9
Anue, cap. 14, on account of its being given for
money lost by gaming or betting on the sides of per-
sons 80 gaming, or for money knowingly lent for such
gaming or betting, or lent at the time and place of
such play to any person then gaming or betting, or
who shall, during the play, play or bet, or for ran-
som or money lent in order to ransom. In these
cases no subsequent holder, no matter under what
circumstances he may have received the instrument,
can have any recoursc against the party who signg,
accepts or indorses, a bill or note for the purposes
above mentioned. This statute remains in force here,
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though altered as to Fnzlunl by subsequent statutes
of the Imperial Parliament,

As to gaming securities, it was never any objection
to au action against the indorser that the bill ornote
was made on a gaming consideration; for though
the statute directed that they should be void to all
intents and purposes, that meant only so far as was
necessary to further the purposes of the act, and
to exempt an indorser from suit might assist a
winner whom the statute meant to punish, mot to
protect.

By certain statutes consolidated in cap. 58 Con.
Btat. Can., bills of exchange and promissory notes on
which is reserved more than a certain rate of inter-
est are in certain cases declared to be “utterly void,”
but this enactment is modified as to Upper Canada
by the statute cap. 42 Con. Stat. U.C,, sec. 8, which
declares that “no bill of exchange or promissory
note, although given for a usurious consideration or
upon a usurious contract, shall be void ia the hands
of an indorsee (or, if a nute transferable by delivery,
in the hands of a person who acquired the same as
bearer) for valuablé consideration, unless such in-
dorsee or bearer had at the time of discounting or
paying such consideration for the same, actual know-
ledge that such bill of exchange or promissory note
was originally given for a usurious consideration ur

" upon a usurious contract.”’

There are certain technical formalities required to
be observed by the holders of negotiable instruments
in order to secure or maintain their rights against
the different parties thereto.
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1. Presentment of bills of exchange for acceptance.

If A. draws on B. by a bill of exchange, and deli-
vers the bill to C. for value, A. undertakes to pay
the bill if B. ecither refuses to accept on present-
ment for acceptance, or after acceptance refuses or
neglects to pay. If thebill is drawn payable at sight,
or a certain time after sight, or on demand, C. must
present the bill to B. for acceptance within a reason-
able time, otherwise the drawer and indorsers will be
discharged, for an unreasonable delay might either
change the state of accounts hetween A. and B. te
such an extent as to render B. unwilling to accept,
or might change B.’s finanecial position so far as to
render his acceptance worthless, and thus prejudice
the drawer by depriving him of the benefit of his
recourse against B. What is a reasonable time differs
with the circumstances of each particular case, and
the question of reasonableness is in case of dispute
left to the jury to decide.

In estimating what shall be considered a reason-
able time, among the circumstances to be taken into
account are the distance of the holder from the place
of presentment, and the facilities of communication
hetween the holder and the drawee. Moreover,
where the bill has been constantly in eirculation since
it passed out of the hands of the drawer, a consider-
able period will be allowed for presentment.

But where the bill is drawn payable on a certain
day or a certain time after date, the holder is not
obliged to present for acceptance until the day for
payment arrives ; though the usual course is to present
for acceptance as soon as possible, as the bill will be
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more marketable with the additional security of the
acceptor’s liability. The drawee is not bound to
accept unpless he has made some DLinding contract
with the drawer to do so, hut as soon as he accepts
he hecomes liable as the principal debtor on the bill.
If he refuses to accept, the holder must give notice
of non-acceptance to the drawer in the same manner
as notice of nonpayment is required to be given.
The drawer will then be liable to pay the amount of
the bill at once. The object of this notice is to en-
able the drawer to withdraw at once from the hands
of the drawee any funds he has left with him.

If there are indorsers on the bill at the time that
acceptance is refused, they too must be notified, and
when so notified are liable as well as the drawer to
have immediate payment enforced.

By cap. 42, Con. Stat. U. C., it is enacted, that
“no acceptance of any bill of exchange shall be
sufficient to bind or charge any person, unless such
acceptance is in writing on the bill; or if there be
more than one part to such bill, then on one of the
said parts”” Acceptance is usually made by the
drawee’s writing across the bill the word ““accepted,”
and signing his name thereto, though this word is
not necessary. In fact any writing on the bill from
which an intention to accept can be inferred, will be
a binding acceptance. Thus, if a drawee merely
writes his name upon the face of the bill, without
the word ¢ accepted,” or if he writes ‘“accepted,”
“presented,” or “seen,” or the day of the month,
on the bill, this will primé facie amount to an ac-
ceptance.
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The acceptance may be either absolute or condi-
tional. The holder is entitled to require from the
drawee an absolute engagement to pay in money
according to the tenor and effect of the bill, unen-
cumbered with any conditions or qualifications. A
general acceptance, without any express words to
restrain it, will be such an absolute acceptance. A
conditional acceptance may be an acceptance as to
part of the amount, or as to part or the whole upon
a condition, as for instance, an acceptance ¢ when
the acceptor shall receive funds from the drawer.”
The holder not being bound to receive a conditional
acceptance, is entitled, when he finds that he cannot
obtain a general acceptance, to give notice of dis-
honor, and to hold liable the drawer and indorsers.

Sometimes, when the drawee has refused to accept
either absolately or with such conditions (if any) as
the holder is prepared to agree to, a person not a party
to the bill will accept for the honor of some party. This
is called an acceptance supra protest, and is effected
by writing ¢ accepted supra protest for the honor of
.’ This aceeptance is so called because, where
the form of protesting is actually gone through, the
acceptance is given after the protest; but as this
form is necessary only in the case of what are called
foreign bills, it would seem that this acceptance can
be given after a refusal to accept where there is no
protest.

The effect of such an acceptance is, that the ae-
ceptor becomes liable to all the parties to the bill sub-
sequent to the one for whose honor he accepted; and
if he pays the bill, he can look to that party, and all
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parties prior to that party,for repayment. When this
acceptance is given, however, it becomes the duty of
the holder, when the bill becomes due, to present the
same to the drawee for payment, and give notice to
the acceptor supra protest of the nonpayment of the
bill. This ceremony of giving notice of non-payment
need not be given to an ordinary acceptor, and need
only be given to the acceptor supra protest because
he stands in the position of an endorser.

2. Presentment for payment and notice of dishonor.

The most important formalities, besides that
of presentment for acceptance, are presentment for
payment and notice of dishonor. When a bill or
note is payable in a certain number of months,
calendar months are meant. By the custom of mer-
chants, three days of grace are, in this Province, in
Great Britain, and in the United States, allowed on
bills and notes payable a certain time after date
or after sight. Thus, if a bill, according to its terms,
would fall due on Monday, it actually matures on
the following Thursday, and presentment, if neces-
gary, must be madc on the latter, not on the former
day, and presentment on the former day is of mo
use. Days of grace are not allowed on bills and
notes payable on demand, and it is as yet undecided
whether they are allowed when the instrument is
payable at sight. In Great Britain and the Unitud
States, when the last day of grace falls upon a Sun-
day, or upon any of certain holidays, it is payable
on the day preceding; but in Upper Canada and in
Lower Cauada, in such case, the bill is payable on
the following day.
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By Con. Stat. U. C. cap. 42, sec. 20, the following
days are made holidays for the purpose of postponing
the maturity of a bill or uote : Sunday, Christmas
Day, Good Friday, Easter Mouday, Ash Wodnesday,
any day set apart by Royal proclamation for fasting
or thanksgiving, the birth-day of the reigning
Sovereign, and the first day of January.

But in order to preserve the remedy of the holder
against parties other than the acceptor of the bill and
the maker of the note, presentment for payment must
be made, no matter how the instrument is expressed
to be payable, on the day when the note falls due, at
the place where the instrument is payable, if any
place of payment is mentioned therein, or to the
acceptor or maker. If the bill or note is made paya-
ble at a particular house, presentment to any inmate
will suffice; or if the house is shut up, it will be
cnough to present it at the house door. If drawn or

"made payable at a particular place, and if the holder
takes the bill with him to the town, and makes in-
quiries for the acceptor or maker (as the case may
be), and cannot find him, that is a sufficient present-
ment. If drawn or made payable at a bank, and the
bank are the holders of the instrument, on the dayit
falls due, no formal presentment is necessary, as the
circumstances are held to amount to a presentment.

With regard to presentment for payment, in order
to avoid confusion on the subject, we may first con-
gider the cases in which this form must be complied
with,in order to secure the holder’s claim against the
acceptor of a bill or the maker of a promissory note.
These parties, as we have seen, stand in the relation
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of principal debtors on the bill or note respectively.
When an ordinary book debt is due, a demand or the
rendering of an account is not in strictncss necessary
in order to entitle the creditor to sue. Similarly, if
A makes a promissory note, payable in three months,
without specifying any place of payment, when the
note falls due it is A’s duty to find out the holder,
and not that of the holder to make any demand upon
A; and the holder may at once, in case of non-pay-
ment, commence an action against the maker. Even
if a particular place of payment is specified, it is not
necessary, in Upper Canada, in order to charge the
acceptor or maker, to present at that place, unless the
words “ and not othierwise or elsewhere’ are used.
In Lower Canada, however, preseatment at the place
specified is necessary, in order to charge the maker
or acceptor, without the presence of the abuve words.
It is somewhat remarkable that even where a note is
made payable on demand, a demand is not necessary,
the commencement of an action being considered a
sufficient demand. If, however, a bill or note is
made payable a certain time after demand, the
demand must be resularly made in order to fix the
date of maturity. If no particular place is mentioned, .
presentment may be made to the acceptor or maker
personally, wherever he can be found. But there is
a sufficient presentment if payment be demanded of
a clerk or other agent at the acceptor’s or maker’s
customary place of business, or of any grown-up
person at his residence. If he has shut wp his
house and absconded, and cannot be found, present-
ment is excused, because it cannot be made, and
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the bill or note may be treated as dishonored. DBut
if he has merely removed to a different residence
and can be discovered, the bill must be presented
in the regular way. If he be dead, presentment
must be made to one of his executors or adminis.
trators, if he have any; and if he have not, then
at his last place of residence. The bankruptey or
insolvency of the acceptor or maker is not of itself
an excuse for an omission to present, nor is a decla-
ration made by him before the day of maturity of the
bill that he will not pay it. If, however, a bill of
cxchange is merely an accommodation bill, and the
acceptor had no funds of the drawer in his hands
during any portion of the period that the bill had to
run, and the drawer could have had no reasonable
expectation that the bill would be honored by the
acceptor, then an omission to present to the acceptor
and notify the drawer will not let the drawer go free,
as the omission could have done him no harm. But
an endorser of a bill stands on a different footing,
and no proof of knowledge on his part that the bill
would not be paid by the acceptor at maturity will
dispense with presentment and notice to him.

When the bill or note hasbeen duly presented and

remains unpaid, the holder should immediately give

notice of the presentment and non-payment to all
those parties to the instrument whom he intends to
hold liable upon it. This notice may be verbal or in
writing; at all events it must be such as to convey
the intelligence, directly or indirectly, that the bill or
nofg has been presented for payment, and that it has
not been paid. A statement that it remains unpaid
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at.the time of giving the notice, will not be sufficient.
But the statement that it has been ¢ dishonored”
will be sufficient, as it has been decided that this
word implics presentment for payment as well as non.
payment. The notice must give sufficient informa-
tion to identify the instrument, but a trifling error of
description will not vitiate the notice, a8 long as it
has not been sufficient to mislead. The time and
manner of giving the notice vary with the circum-
stances of the case, and the distance at which the
parties to be notified live from the party who is
required to give the notice. If both live in the same
city or village, the notice must be given by the
holder in time to rcach the other in the course of
the day following. The notice is therefore, in this
case, generally sent by a messenger, and given or left
at the place of business of the drawer or indorser
during business hours, or at his residence; and if
he is not in, a verbal message may be given to any
grown-up person ou the premises. If the house is
shut up, and the party sent to give notice puts a
written notice through or under the door, that will
suffice. When both live in the same city or village,
the notice is not generally sent by mail, as the holder
will then have to prove that the notico reached its
destination in time. When both parties do not live
in the same city or village, the notice is generally
sent by post, in which case the notice will have to be
posted in time for some mail leaving on the day fol-
lowing the dishonor. All that the holder will then
have to prove is, that the notiee was posted in time, and
it will make o difference if the notice has actually



144 NEGOTIABLE INSTRUMENTS.

miscarried. If the holder chooses to send the notice
by a messenger, then he will have to prove that the
notice arrived as soon as it would have done by the
regular mail. If there is no regular mail, then the
notice must be sent by the ordinary means of convey-
ance by stage or ship. There are thus two modes of
proving the service of the notice of dishonor. One
is to prove the receipt of it by the party who ought
to receive it; the other, to prove that it has been
sent.

As only those who are notified of the dishonor
become liable to pay, the holder might, if he were
the only person authorized to give this notice, at any
time intentionally deprive some of the parties of their
remedy against prior parties, by refraining to give
any notice to the latter. But in fact each party to
the instrument, after receiving notice, is allowed the
same time for securing his rights by giving notice to
any or all parties prior to himself, as the holder has
to give the notices required of him. Thus, if A be
the acceptor, and B, C and D be the subsequent par-
ties to a bill, and E the holder, and E notifies D only,
who receives notice on Monday, D, who may not
know whether the others have received notice, need
not, if C resides at a distance, send off his notice to
C until the mail leaves on Tuesday; and supposing
that C, having received no prior notice from E,
receives D's notice on Friday, he has, if B resides at
a distance, until the closing of the mail on Saturday
to send ‘notice to B. D. will then have recourse
againgt C, and C against B; and moreover these
notices will enure to the benefit of all parties and the
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holder, so that the holder will be entitled to recover
against C by virtue of the notice given by D, and D
against B, by virtue of the notice given by (.

Where notices are sent by mail, the rule is to
direct to the post office nearest the place of residence
of the party to be notified. If the holder or any of
the parties desiring to give notice cannot, after mak-
ing proper and reasonable exertions, ascertain the
residence of the party to be notified, the failure to
give notice will be excused, so long as the inability
to give it continues; but noticc must be given
promptly, as soon as the necessary information is
received. It is asafe and convenient practice for the
holder, when he knows the address of some of the
parties required to be notified, and is ignorant of that
of others, to enclose to the former, with their own
notices, notices for such of the latter as are prior to
them, with the addresses in blank, and with a request
to forward them to the proper post office.

When notice of non-acceptance of a bill is to be
given, the same rules are to be observed as to the
time and manner of giviog the notice, as those laid
down as to notice of non-payment.

These are the rules applicable to those cases where
the holder of the instrument or his agent presents it
and gives notice of dishonor or non-acceptance, with-
out employing the services of a Notary Public. It is
not necessary to employ the services of this officer in
any case except where a foreign bill is dishonored.
When a foreign bill is dishonored here, a Notary
Public must be employed to protest it ; and a notice
of the fact of the bill having been protested, not

K
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merely of its having been dishonored (i c., presented
and not paid), must be sent to the drawer if he reside
abroad. It is not necessary that this notice of the
protest and dishonor should be sent by the Notary,
but it may be sent by the holder or his agent. But
in this Province it is custowary for the Notary, who
protests also, to send the notice. The statutes (Con,
Stat. U. C. cap. 42, and Con. Stat. Can. cap. 57) have
introduced so many variations from the English law,
and have, by the character of their provisions, ren-
dered the employment of Notaries so much more
common among mercantile men, that it will be worth
while to give, at some length, the substance of these
Acts, so far as they relate to our present subject.
These statutes do not render the employment of a
Notary necessary in any cases where it was not former-
ly necessary ; and it is still necessary to employ one
in the case of a foreign bill only, and not even in the
case of a foreign promissory note; but by allowing
the notary’s charges for protesting and giving notice
of protest and dishonor of any bill or note, they have
rendered the employment of a Notary almost a matter
of course among business men.

A Notary Public in this Province is an officer
appointed under a commission signed by the
Governor-General, as Ier Majesty’s representative,
and cmpowered by that commission, among other
things, to protest bills and notes. Before protesting
for non-payment or non-acceptance, the Notary must,
in person or by his clerk, present the bill or note for
payment or acceptance. As far as the place at which
or the person to whom the presentment is to be made
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is concerned, he must observe the same rules as any
other person. But he must present a bill or note for
paywent at some time after three o’clock on the l:st
day of grace. Ile may of course present it befure
that hour, fur the purpose of ascertaining if the
drawer or acceptor really means to pay; but in any
casc he must present again after three o’clock before
he mwalkes his protest. The protest is a formal deela-
ration, signed by the Notary and sealed with his seal,
setting forth the facts of presentment and of non-
payment, or non-acceptance (as the case may be),
and protesting as well against all the parties to the
bill as acainst all whom it may concern, for all
interest, damages, costs, charges and expenses arisiny
from the non-payment or non-acceptance of the bill
or note. It also states when and how the notice of
protest and dishonor or non-acceptance has boen
scrved. The bill or note, or a copy thercof, is an-
nexed to the protest. After the Notary has made
presentment, and paywment or acceptance has been
refused, he uwsually notes the bill or note by making
a memorandum across the face of it to this effect :

Protested for non-payment (or non-acceptance) this
1st day of June, A.D. 1865.
Fees, $1 3. A. B, NP

The formal protest bears date on the day of present-
ment, but need not be drawn up till it is required to
be used as evidence. When the Loller or an ordi-
wary agent of the holder sends tlic notice by muil, he
is oblized to xend it by some mail going out on the
day following the dishonor; but a Notary Public is
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allowed by the statute (Con. Stat. U. C. cap. 12) the
whole of the following day till twelve o’clock at mid-
night to mail the notice of dishonor and protest.
The Notary, morcover, may always send the notice
by mail, and in every case the service of the notice
is sufficiently proved by evidence that the notice was
duly mailed; whereas in some cases, as we have seen,
where an ordinary person sends a notice, proof of the
mailing is not sufficient, but the notice must be
proved to have actually reached its destination in
time.

But the greatest convenience resulting from the
employment of a Notary is in the matter of evidence.
Where the notice has to be proved at a trial, and it
has been given by an unofficial person, that person
must attend court and prove on oath either that the
notice reached its destination, or that it was duly
mailed, as the law may require; but cap. 57, Con.
Stat. Can., dispenses with the attendance of the Notary
to prove the sending of any notice by him, by enact-
ing that the production of the protest shall be primd
Jucie evidence of the allegations and facts therein
contained, among which, of course, is the sending of
the notice of dishonor or non-acceptance and of
protest.

The effect of a neglect to- present regularly for
payment and give notice of dishonor to a drawer or
indorser is, as we have seen, to release that party
from all liability. DBut if the drawer or indorser,
after the bill or note becomes due, and being aware
of the omission, promise to pay, or admit that he is
liable to pay, or actually pay part, this will be evi-
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dence from which a jury will be allowed to infer that
he has waived the objection of want of notice; and
the waiver of notice, however proved, will place him
in the same position asif hc had received due notice.
So if the drawer or indorser, before the bill becomes
due, distinctly state to the holder that he does not
wish notice to be given to him, the failure to give
notice will not release him.

The acceptor stands to the holder of the bill ia the
relation of the principal debtor, and the drawer and
indorsers are surcties for the acceptor. Auny binding
agrecment, therefore, which the holder makes with
the acceptor, to give him further time for payment, or
to rcleuse him, or an actual release to him, operates
as a release to all subsequent partics, if made or given
without their consent. 'Thu indorsers are surctics for
the drawer, and an agreement of the sort just men-
tioned, in favor of the drawer, will release the indor-
sers. The general rule is, that the giving of further
time, or a release, to any party, releascs all parties
subsequent to that party. This rule applies to pro-
missory notes, the maker of a note standing in the
place of the acceptor of a bill; but if any subsequent
party have given his consent to the procecding, then
he will not be discharzed. It has been decided,
morcover, that if) at the time of muking an agree-
ment to discharge or give time, there be a stipulation
between the holder and the prineipal that the surety
shall not be released, then the surety will still be
liable, althongh not a party to the agreement above
mentioned, and not even aware of it. However, if
the surety, after such discharge of the privcipal, is
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compelled to pay the amount of the bill or note, he
can recover it again from the principal, although that
principal has long before ceased to be liable to the
bolder. It must be understood, however, that the
mere forbearance to sue, or an agreement not to sue,
which fails to be binding on account of the absence
of consideration, will not prejudice the rights of the
holder.

A promissory note, made by two or more makers,
may be ecither joint or scveral. A note made by
more than one person, and beginning ¢ we promise,”
&e.,is a joint note ; but if it bogins with « T promise,”
it is several as well as joint. A joint and several
note generally expresses that the makers ¢ jointly
and severally promise.” One important consequence
of the distinction is, that in gn action on a note which
is merely joint, all the makérs must be made defen-
dants; but where it is joint and several, one or more
of the makers may be sued without joining the rest.
The respective promises of the maker, acceptor,
drawer, and of each indorser, are distinet promises,
and each may be sued alone, as if he were the maker
of a separate note. Formerly, if the holder desired
to sue more than one of the parties (not being joint
makers) to a bill or note, he was obliged to bring
separate actions ; but by Con. Stat. U. C. cap.42, he
is allowed to bring one action against all; and if he
brings separate suits, he will not—except in certain
caxes, mentioned in the Act, in which he is specially
awdiorized to bring separat: actions—be allowed
more than the costs taxed in one suit, and the actual
disbursements in the others. The Act further pro-
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vides, that when an action is thus consolidated, the
mere fact of one party to the note being a defendant
in the action, shall not prevent a co-defendant from
calling him as a witness, if such co-defendant would
have been entitled to his testimony, had he unot been
a party to the suit or individually nawed in the
record.
A cheque is in form a bill of exchange:

$100. Toronto, January 5th, 1864,

Bank of British North Ameriea: Pay to C. or order
(or bearer), the sum of one hundred dollars.

To the Manager, Al

Cheques are used, it is hardly necessary to state,
by persons who have money depusited in a Bank to
their credit, for the purpose of drawing out the money
or part of it for themsclves or for others. They are
usually in the above form, and in that shape are pay-
able on demand. We have already secen that a
drawee is not, mercly because he may be indcbted
to the drawer, bound to accept a bill of exchange
directed to him ; but bankers, who receive funds for
the purpose of being drawn by cheque, are bound by
an implied coutract to honor cheques of a custumer,
as long as there are funds belonging to him in their
hands to meet them with. When a cheque is pre-
sented, the banker does not formally accept before
paying. The marking the cheque with the initials
of the book-keeper or otherwise, which is called
marking it * good,”” iv, however. an aceeptance, of
which aauy helder may avail himsell provided th:
mark amount tu a writing under cup. 1-, Con. Stat.
1. C. see. 7.
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When a oheque is made payable to order, it must,
of course, as in the case of a bill or a note so pay-
able, be endorsed by the payee before it is presented
for payment or transferred.

Delay in presentiug a cheque for payment will not
release the drawer, unless actual injury has resulted
thereby; as for instance, through the insolveney of
the banker. But the holder has the whole of the
day, during banking hours, after the cheque is
received, in which to present for payment; and if the
bank fail within that time, the drawer will be respon-
sible. If a cheque is received after banking hours,
the day on which it is reccived is not reckoncd
against the holder, and he is allowed, for the purpose
of presentment, the whole of the second day after
receiving it.  Sometimes, before presentment, a
cheque passes through several hands, being usually
in such case indorsed by each holder as he transfers
it. As between the holder and the drawer, the time
for presentment is not extended by this circulation;
‘but as between the holder and the person who in-
dorsed last, the holder will be allowed the whole of
the next day to present, and the insolveney of the
banker within that time will not prevent him from
recovering from that indorser, though under the
circumstances the drawer may have been released by
the delay.

When the holder, at the time of receiving the
cheque, is at a distance from the bank at which it is
made payable, such distance will be (aken into con-
sideration in determining whether the cheque has
been presented within a reasonable time.
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The omission to give motice of dishonor will not
discharge the drawer of a cheque, as it will the
drawer of a bill of exchange, unless some special
damage is proved to have resulted therefrom. But
it will always be prudent to give such notice, and
‘the holder will be safe if he follow the rules relating
to bills and notes on this point. It is, however,
clearly necessary to give notice of dishonor to the
indorsers of the cheque.

If a banker pay a forged cheque, he will have to
sustain the loss occasioned by the forgery, anless the
carclessness of the drawer has facilitated the decep-
tion. In a case, fur instance, where the drawer left
sufficicnt space in front of the amount meationed in
the cheque to allow of words being inserted there
without interlineation, and words were inserted
increasing the sum payable, and the banker paid the
cheque as altered, the drawer was made to bear the
loss.

If a cheque in a negotiable state be stolen or lost,
and presented by the thief or finder, the banker pay-
ing it will not be responsible, unless payment has
Leen stopped, or he has knowledge of any circum-
stances which ought to have put him on his guard.

There is a custom prevalent in England, of writing
across the face of a cheque the nawme of a banker.
The cheque is then called a crossed cheque. The
effect of this proceeding is to insure the presentment
of the cheque through some banker, and thus lessen
the chance of presentwment being made by a wrongful
holder. But the crossing of a cheque with the name
of a particular banker, has been held not to prevent

11
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its being presented by another banker, but only to
require that it shall be presented by some banker,
and not by a privatc individual. This custom,
however, does not seem to have been adopted among
business men in Upper Canada.

When interest is not reserved in a bill or note,
none is payable till after the instrument falls due.
Interest then runs at six per cent. from maturity.
When interest is expressly made payable upon the
face of the instrument, it carries. interest from its
date, and not merely from its maturity. —Where
intercst at any higher rate than six per cent. is
reserved, the interest runs on at this rate until
payment, or until judgment is recovered upon it,
when interest at six per cent. runs on the whole
amount of principal and interest due at the time of
signing judgment, and on the taxed costs of obtain-
ing the judgment.

The law of the Province of Canada respecting the
amount of interest that may be received on money
is contained in cap. 58, Con. Stat. Can., intituled,
“ An Act respecting Interest.”” The effect of this
Act, so far as it is of practical importance tv us, may
be stated as follows: Since the 15th day of August,
1855, all persons, except those especially excepted
by the Act, may stipulate for, allow and exact, on any
contract or agreement whatsoever, any rate of intercsi
or discount which way be agreed upon. The persons
who have not this privilege are certain Banks, and
those corporations or associations of persons not
being Banlks, authorized by law, before the 16th day
of August, 1358, to lend or borrow moncy.
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As to Baoks, it is provided that no Bank incorpo-
rated by any act of the Legislature of this Pravinee,
or of the late Provinces of U'per and Lower Canada,
or by royul charter, or established or thereafter to be
extabiished under the Act respecting Banks and
Freedom of Banking, is to stipulate for, take, rescrve
or exact a hizher rate of discount or interest than
seven per ccut. per amnum. They muy, however,
receive and (ke in adrance any rate not execeding
seven per cent.  And such Banks are allowed to pay
any rate of interest whatsocever on morey deposited
with them.

Any Bank, in dizcounting at one of its offices
paper payable at another, may reccive or retain, in
addition to the discount, tho followiag rates, accord-
ing to the time the paper has to run, that is to say:
under thirty days, one-cighth of one per cent.; thirty
days and over, but under sixty days, one-fourth of
one per cent. ; sixty days and over, but under ninety
days, threc-cighths of one per cent.; ninety days and
over, one-half of one per ecent. Where the paper
discounted is payable at some place within the I'ro-

. vinee different from that at which it is discounted,
and not at any of the offices of the Bank which dis-
counts it, the additional c¢harge allowed beyond the
discount is one-half per cent., no matter what time
the paper has to run.

It will be perecived that the Tanks are enabled,
by the additional charees permitted to be malde by
them under the Act, to add a consideralle per cent-
ave to the amount retained by them on a diseount.
Thus if even per cent. dizeount be charged on a note
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which has thirty days to run, and the additional per
centage of one-fourth per cent. be charged on accouut
of its being payable at another office of the same
Bank, an amount cqual to threce per centum per
annum will be added to the discount.

Where the paper is payable at a different office
from that at which it is discounted, for the sake of
the convenienee of the party obtaining the discount,
or for any other bond fide reason, then there can be
no doubt that the additional charge will be justified
by the statute. But it may and does often happen
that where a person obtains large discounts at a par-
ticular Bank, he agrees with the Bank, in order to
recompense it for the accommodation, to prescnt paper
for discount, on which an additional charge may be
collected in the manner above mentioned. The ille-
gality of transactions based on an express agreement
of this sort, seems to be clear; but when it only
appears that the borrower has voluntarily made his
paper payable at a place different from that at which
it is discounted, in order to induce a Bank to nego-
tiate it for him, this, it seems, will not be of itself
sufficient evidence of a usurious contract.

As to corporations, or companies, or associations
of persons authorized by law to lend or borrow
money, the law may be suid to stand as follows:
The Act under consideration does not authorize them
to stipulate for or retain an unlimited rate of interest,
or even the discount or additional charges allowed to
be received by the Banks. They can therefore law-
fully reccive only such interest as they are authorized
to receive by some special legislative authority. This
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may be more or less than the ordinary rate of six per
cent.; but whatever it is, the fact of their havinz heen
specially authorized by law to lend or borrow money
deprives them of the liberty allowed by the Act to
ordinary persons. It is presumed that any corpora-
tion or company, or association of persons, which
was not, before the 15th day of August, 1N5S,
authorized by law to lend or borrow moncy, may be
considered a person within the third scctiom of the
Act, and be allowed to receive an unlimited rate of
interest. As to what corporations are to be consi.
dered corporations authorized to lend or borrow
money within the meaning of the Act, we may refer
to the language of Richards, C. J., in the case of
The Corporation of Nurth Guillindory v. Moore et .
“We are of opinion that the legislature, in the dif-
ferent cnactments on the suljcct, did not intend to
restrict corporations not incorporated for the business
of lending money, but only allowed by law to lcud
money which they might have to invest, from chare-
ing more than six or seven per cent. for money. In
fact, as to these latter corporations, we are of opinion
that the legislature did not intend to impose any
greater restrictions on them than on any other per-
sons. The reasons which would make it necessary
to limit the amount of intercst to be charzed by
corporations which were engaged in the business of
lending money, do bot, in our judgmcnt, apply to
municipal corporations.”

By the statute 27 & 23 Vic,, cap. 4, and by 29
Vic., cap. 4, amending the former Act. duties payable
by mcans of stamps, have been imposed on certain



158 NEGOTIABLE INSTRUMENTS,
L]

instruments. On every promissory vote, draft, or
bill of cxchange * made, drawn, or accepted in this
Province,” is imposed a duty according to the ful-
lowing scale :

On every bill of exchange, draft, or promissory
note, not excceding in amount $25, a duty of one
cent. If the amount is over $25 :nd under $50 a
duty of two cents. If over $50 and not more than
$100, a duty of three cents. If over $100 and less
than $200 a duty of six cents; and so on, the duty
increasing after this point at the rate of three cents
for each additional $100 or fractional part of $100.

If the draft or bill of exchange be for $100 or
over, and be exccuted in duplicate, a duty is imposed
on each part or duplicate, of two cents for each
additional §100 or fraction of $100. If executed in
more than two parts, then a duty is payable of one
cent on cach part instcad of two cents.

The later of the two Acts above mentioned, in im-
posing for the first time a duty on bills, drafts and
notes under $100 in amount, does not say anything
about a special rate to be paid on bills and drafts
when executed in sets. The effect of this omissiorr
will, we presume, be that, instead of the reduced rate
payable on the various members of the set when the
instrument is of an amount equal to or over $100,
the same duty will be payable in case of instruments
under $100, on each one of the sct, as on an inde-
pendent instrument.

Anpy interest made payable at the maturity of the
instrument is to be reckoned as part of the amount
thereof for the purpose of cstimating the duty.
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“ Every bill, draft, order or instrument for the
paywent of any sum of money by a blll ur promis-
©sury nute, whether such puyment be required to be
wade to the bearer or to order,—evers document
usually terised a letter of credit, or whereby any per-
son is cutitled to have credit with or reccive from or
draw npon any persun for any sum of money,—and
every receipt for money, given by any bank or per-
son, which shall entitle the person puying =uch
woney, or the bearer of such receipt, to ruccive the
7 is to be deomed to
be a bill of exchange or draft charceable with duty
under the Act.

The following fustruments are specially cxempted
frowm paywent of duty :—Every Lill, draft or order,
drawn by any officer of Her Mujusty's commmissariat,
or by any other officer in Her Mujesty's Imperial or
Provincial service, in his official capucity, or any

like sum frowm any third person,’

acceptance or cndorsciient by any such ofiicer, ou a
bill of exchange drawn out of Cunada, or any drafe
of or on any bauk, payable to the order of uny such
officer in his officiul capacity, or any note payable on
dewand to bearer, issued by any chartered bank of
Canada, or by any bank ixsuing such note under the
Act, cap. Do Con. Stat. Can, any chogie npon any
chartered bauk, or licensed banker, or on any savings
bank, if the same shall be payable on demand, any
post-office woney order, and any municipal deben-
ture, or coupon of such debenture.”

The duty is to e paid by affixing to the instru-
ment an adhesive stawip, or ~tamps, of the kiod pre-
seribed by the Act, to the value of the duty.
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The stamp, or stamps, ought to be affixed, in the
case of any promissory note, draft, or bill of exchange
made or drawn in Canada by the maker or drawer,
and in the ease of a draft or bill of exchange drawn
out of Canada, by the acceptor thereof, or the first
person who endorses it in Canada; and such maker
or drawer, acceptor or first endorser, failing to affix
such stamp or stamps at the time of making, draw-
ing, accepting or indorsing such instrument, or
affixing stamps of insufficient amouat, is liable to a
penalty of one hundred dollars.

The stamp is to be cancelled by writing or stamp-
ing thereon the date at which it is affixed, and the
stamp is held priméd facie to have been affized at the
datc stamped or written therecon. If no date is
affixed the stamp will be of no avail.

Any person who pays or becomes the holder of
-any instrument which ought to have been stamped,
and which has not been stamped, or which bas not
been sufficiently stamped, may give the instrument
validity by affixing, at the time of his paying or be-
coming a party thereto, stamps to double the amount
of the duty, or of the deficiency.

Under the. Act of 1864 not only was a penalty
imposed on persons drawing or making bills, drafts
or notes in Canada, or accepting in Canada bills or
drafts drawn out of Canada, of a certain amount,
without affixing the proper stamps, but by section
9 a penalty was imposed on any person who in
Canada should make, draw, accept, indorse, sign
become a party to or pay any promissory note,
draft, or bill of exchange chargealle with duty under



NEGOTIABLE INSTRUMENTS, 161

the Act, before the duty or double duty had been
paid, and the instrument could only be rendered
valid by the payment of double duty by a subsequent
party, or by a person who paid the instrument. By
the Act of 1553, amending the former Act, it is
provided that no party or holder shall incur any
penalty by reason of the duty not having been paid
at the proper time and by the proper partics, pro-
vided that at the time the instrument came into his
hands, it had affixed to it stamps to the amount of
the duty apparcntly payable on it, that he had no
knowledge that they were not affixed at the proper
time and by the proper parties, and that he pays
such duty as soon as he acquires such knowledge.
As to the validity of the instrument, it is provided
by the same Act that any holder may pay the double
duty and give the instrument validity without becom-
ing a party to the instrument. The amendments
thus introduced, it will be seen, provide for the case
that may frequently occur of a person taking an
instrument appasently regular under the stamp laws,
but which, nevertheless, might not have been stamped
at the proper time. The hardship of making inno-
cent holders or purchasers responsible for such irregu-
larities is removed by the amendment. Again, in
order to enable a persen who received an instrument
not properly stamped without koowledge of the
irregularity, to make the instrument valid he would
have been oblized to adopt some such device as
indorsing the instrument to some one else, and get-
ting that person to indorse it back to him in order
that he might become a party uonder the wording of
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the ninth section. But by the luter Act this pro-
cecding is rendercd unnecessary.

Under the Act of 1864 the law scems to bave
stood as follows, as to the manner of cancelling
stamps: they might be cancelled by writing some
material part of the instrument, or part of the signa-
ture of the person whose duty it was to affix the
stamp or the initials of that person on them. In
the Oth scction of the Act, it was strangely provided
that in suing for the penalty mentioned in the see-
tion, the fact that no part of the signature of the
party charged with neglecting to affix the proper
stamp was written thereupon should be primd fucic
cvidence that such party did not affix such stamp, as
required by the Act. The effcet of this provision
would seem to have been that although the stamp
might Lave some material part of the instrument
written over it, or have the initials of the proper
party written upon it, yet if part of that party’s sig-
nature were not written upon it, the presumption
would be that the stamp was not atjxed a8 required
by the Act, and witnesses would have to be called to
prove the actual circumstance of the affixing of the
stamp. But since the first day of October, 1365, all
that is necessary is that the proper party shall write
or stamp the date of affixing upon the stanp, and
the stamp will be Leld primé furie to have heen
properly affixed at the date stamped or written
thereon.

A bill or note, or other instrument required to be
stamped, not duly stamped, is *¢ invalid and of no
effect in law or in equity, and the acceptanee or pay
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ment or protest thercof shall be of no ¢ {feet.”” “On the
authority of the case of Lustir v. Buyurs, 1 U. C.
L. J. N. 5., p 145, it would seem that tlhie only mode
of ruising the defence of the want of a legal stamp is
by a plea denying the fact. Whether, supposing this
defence not to have been raised by the pleadings, but
some plea rendering necessary the proof of the signa-
ture to have been put in, the admission of the un-
stamped or dcliciently stamped note as evidence conld
be objected to at the trial, has not yet been decided.
Uuder the Imperial Aect, relating to stamps on bills
and notes, this ohjection can be taken, under the
peculiar wording of the Act which says ¢ that unless
the paper on which the bill or note be written be
stamped with a proper duty or a higher duty, it shall
not be pleaded or gicci in cvidence in any court, or
admitted to be good, useful, or available in law or
in cquity.”” But even under this Act, if an un-
stamped bill is read in evidence before an ohjection
has been taken to it, the ohjection cannot be after-
.ward taken cither at the trial or by motion fur a new
trial.

If then the Lnglish courts, in default of the
objection being taken at the proper time under the
Tmperial Act, feel justified in concluding that the
instrament, thuush not bearing 2 stamp, is available
and valid, it may reasonably be inferred that our
courts, by which it has been decided that the oljec-
tion ought to be taken by ples, will, on the same
principle, after the proper vpportunity I ~uch ohjee-
tion has pussed without being tuken wlvantage of)
presume that the instrument has been regularly
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stamped, cven though the absence of the stamp is
presented to its notice on a subsequent oceasion, for
example, by objection to its admissibility as evidence
at the trial.

Where payment of a negotiable instrument is
demanded, the person of whom payment is required
ought, in order to protect himself against the claims
of any person into whose hands it may have fallen,
to require the instrument to be given up. TFormerly,
when the instrument had been lost, the person enti-
tled to demand payment could not enforce payment
at law, provided the fact of the loss had been specially
pleaded, but Con. Stat. U. C., ¢. 42, 5. 83, provides
that when an action at law is brought upon any nego-
tiable instrument which has been lost, the court or a
judge of the court in which such action is brought
may, upon proper indemnity being given to the
defendant against the claims of any other person
upow him in respect of such instrument, prevent the
defendant from setting up the loss as a defence to
the action. .

The Statute of Limitations runs on a bill or note
payable a certain time after date, from the last day
of grace. Thus, if the last day of grace be the 3rd
January, 1864, the claim of the holder will be barred
at the expiration of the second day of January, 1870.
An action cannot be brought on the 3rd January,
1870, the last day of grace being reckoned against
the " er, because at rome time during that day he
could have commenced an zction, he will not be
allowed any portion of the sixth anniversary, on
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account of his not having a right to sue in the earlier
portion of the day on which the note fell due.

If a bill or note be made payable on demand, the
six years will be reckoned from the date of the
instrument, because the holder had a right to sue
upon it as soon a3 it was made, as we have already
seen. Butif a bill be made payable at sizht, the
statute runs from the time of presentwent ; and if a
bill or note be payable a certain time after demand
or after ¢izht, then it does not commence to run till
demand of payment has been made, and the time
mentioned, together with the days of grace, has
clapsed, after such demand.

But if, at the time the richt to sue on the bill or
note accrues, the person liable is out of 1"pper Canada,
the holder will have six years from the time of his
return to bring an action against him. It must be
remembered, however, that if the person to be sued
is in Upper Canada at the time. the rizht of action
acerues, his subsequent absence will not extend the
time for commencing an action. The operation of
the statute can be obviated by issuing a writ and
leeping it renewed. Formerly, the absence of the
creditor from U pper Canada was an excuse for ex-
tending the time for bringing his action, but by
statute 25 Vie. . 20, the law has been chanzed in
this respeet, and such absence will not prevent the
statute from running.
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2. Guavanty and Surcyship.

A euaranty is a contract by a person- to answer for
the paywent of some debtor the performance of some
duty by =ome other person who is himself in the first
instance still liable. The person who contracts to
answer for another in this way is called the suretys
and the person for whose default he becomes liable
is called the principal.

The cffect of such a eontract is not in itself to
render the surety immediately liable tu pay or per-
form anything. The time for paymwent or perford-
ance by the principal must arrive, and his default
must be ascertained according to the terms of the
contract on which he is liable ; and then, when
default is made, the surety becomes liable to make it
good.

Tn every case of guaranty where any act has to be
done by the creditor or person having the claim
against the principal, in order to fix the liability and
ascertain the default of the principal, that act must
be performed before the surety becomes liable. As
for instance, if the contract be to deliver on demand
a quantity of goods, the demand is as necessary to
bind the surety as it is to ascertain the default of the
principal. There is a sort of quasi suretyship, how-
ever, which must be carefully distinguished from the
contract already defined. If B. goes into A.’s shop
with C., and, in order to procure him a credit which
he would not otherwice obtain, agrees to pay for
goods to be supplied to C., in case C. makes default
in paymeut, this will be a genuine contract of surety-
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ship, for C. is still liable to pay for the goods. But
if BB. weve to direet the shopkecper to send the woods
to G, but to charge them to him (B.), there would
be no contract of surcty=hip, and B. would be the
principal and only debtor.  The distinetion between
thexe two contracts is important, in connection with
the interpretation of the Statatc of Frauds. The
fourth scction of that statute enacts, that “ no action
shall be brought whereby to charge any defendans
upon any spucinl promise to mi-wer for the debt,
default or miscarriage of another person, unless the
agrecment upon which such action shall be brought,
or some memorandum thereof, shall be in writing,
and signed by the party to be charged therewith,
or some other person thereunto by him lawfully
authorized.” ’

This scction has been held to apply only to a pro-
mise to answer for a debt, default or miscarriage of
another, for which that other still continues liable.
The former of the two contracts above mentioned
falls within the statute, and will require to be evi-
deneed in the manner required by it; but the latter
docs ot, and the contract can be proved without any
written evidence. Inorder to prove eontracts falling
within this section, there must be some memorandum
of the agreemient sufficient to show the nature of the
promise cntered into. It was longz ago decided that
the memorandam must not vnly show the character
of the promise, hat nrust also show the consideration
for that promise,  Thus, the words, “I aoree to
be responsible for C.'s liability to you,” althou:h
signed by B., would not be a suflicient memoraudu.
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This decision was based on the meaning of the word
“ agreement,” a memorandum of which, it was consi-
dered, should contain not only the promise of the
surcty, but also the consideration procecding from
the other side, and supporting the promise. A great
deal of learning, on the application of this principle,
is to be found in the English reports, which has been
rendered inapplicable to the law of Upper Canada by
a reccnt Provincial statute (26 Vie. cap. 45), which
declares that no promise to answer for another shall
be decmed invalid to support an action on it, by rea-
son only that the consideration for such promise does
not appear in writing or by necessary infercnce from
a written document. This cnactment, however,
leaves the Statute of Frauds in full force as to all the
other requisites of a guaranty.

The signature required by the Statute of Frauds”
is that of the party to be charged, or his agent; so
that it is no objection to the memorandum given in
evidence, that it is not signed by the party secking
to enforce the contract. Moreover, the signature of
the agent will be sufficient to bind the principal;
and it is not necessary, in giving proof of the agent’s
authority, to produce written instructions, or a formal
appointment in writing.

It must be remembered, however, that although
the memorandum now required in our Courts need
not express any consideration for the promise sued
upon, nevertheless a consideration for the promise
must be proved, as in actions upon other promises.
The consideration supporting promises of this sort is
generally of a peculiar character. Thus, in the
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example abova given, where B. becomes surety for
(. for the price of goods, although B. does not
receive the goods, and may receive nothing from C.
for undertaking such a responsibility, there is yet a
considcration o support the promise. A. parts with
the goods, and suffers a loss or inconviniciey, whick
is sufficient to support the promise. But if, after .
had bought the goods on his own credit, B. had then
gone to . and promised to become responsible for
C.’s defanlt, without A.’s suffering any further incon-
vepience—such as agreeing to give further time for
payment, or reducing the amount of his claim, or the
like—then B. would not have bLeen liable, even
thourh he had signed a memorandum as required by
the statute.

If by the terms of a contract a person makes him-
self liable for the dcbt of another by substituting
hiwself for and procuring the release of that other
person, then the contract is not within the statute,
and need not be cvidenced by writing.

When the contract of surctyship has been cutered
into with the knowledge and consent of the prineipal,
and the surcty bas been obliged to make wood the
oblizzution of the prineipal, the surcty is not supposed
to have made a gift of the money to the principal,
but has a rizht to recover from him what he has
paid for bim, with interest. This is his rizht to
what is called reimbursenent. As soon as the obliga-
tion accrues, or the debt becomes due, the urcty
way make good the default, and immediately sue for
reimbursement. Ile is not obliged to wuit till an
action is brought. DBut on the other hand, he has

15
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no right to accelerate his remedy against the princi-
pal debtor by paying the debt before it is due; and
if he does so, he will bave no right to reimbursement.
Nor can he claim apything from the principal until
he has actually paid the moncy ; and if by a compro-
wise he settles a claim in full by payment of part, he
can only recover what he has actually paid.

If the creditor holds any collateral securities from
the debtor, such-as mortgages or the promissory notes
of third parties, the surety, on payment of the debt,
will be entitled to a transfer of such securities for his
own benefit. Morcover, by statute 26 Vic. cap. 45,
every surety who pays a debt is now entitled to have
assigned to him every judgment, specialty, or other
sccurity which shall be held by the ecrcditor in re-
spect of such debt, whether such judgment, specialty
or other security shall or shall not be decmed at law
to be satisfied by the payment of the debt; and such
person shall be entitled to stand in the place of the
creditor, and to use all the remedies, and,if need be,
and upon a proper indemnity, the name of the credi-
tor in any action to obtain from the principal debtor
indemnification for his loss; and the payment made
by the surety shall nut be pleadable in bar of any
action or other proceeding by him.

As soon as the debt or obligation becomes due, the
creditor may proceed to recover the amount by suing
cither the principal, or the sureties, or all simultane-
.ously. e is not obliged to sue the principal first,
Where sureties are jointly and severally liable, and not
merely jointly liable, the ereditor may proceed torecov-
cr the wholcaonnt from any one surety. The surety
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who has been obliged to pay may, as we have scen,
Lringanaction against the principal for reimbursement.
When there are several co-sureties, cach surety, as
between himself and his co-surctics, is presumed, in
the absence of any special stipulation, to be liuble
for an equal proportion of the debt; and any surcty
who has paid more than his proportion either of the
whole debt or of the part which remains due from
his principal, may bring an action against each of
his co-surcties for a ratable proportion of the cxcess.
This is the surcty's right to contrilition. Thus, if
A., B.and C. are co-surcties for a debt of three hun-
dred dollars, and A., on default being made by the
priucipal, pays the three hundred dollars, he can
immediately sue B. for one hundred dollars, and C.
for one hundred dollars. If he has ouly been oblizd
to pay one hundred dollars, and the balance of the
debt rewains unpaid, he has so far ouly paid his pro-
portion ; but if the principal were to pay the residuc,
then, as the whole of the possible liability of the
three has been ascertained, he may immediately sue
B. and C. for thirty-three dollars and thirty-three
cents each. In the Common Law Courts A can suc
only for the ratable proportion above mentioned; and
even if B., for instance, became insolvent, he could
not reeover any more from C. on that account. DBut
by proceeding in c¢uity, and proving the fact of ."s
insolveney, he eould recover the same amount from
C. that he eould have dooe if C bad been the ouly
eo-surcty liable with him.  And the remedies given
by statate 26 Vic. cap. L), above mentioned, to a
surety aguiust his principal, upon payment of the
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debt, are extended to co-surcties; thus epabling a
surety who has paid the debt to obtain from his co-
surcties indemnification for his loss; provided that
no co-surety shall be entitled to recover from any
other co-surety by the means aforesaid more than the
just proportion to which, as between those parties
themselves, such last mentioned person shall be
justly liable.

The surety, as we have seen, has no right to acce-
lerate his remedy against the prineipal by paying off
the principal’s debt before it falls due, aod from this
restriction arises onc of the greatest risks of the
surcty.  While the debt is aceruing due, the surety
way be aware that the principal is gradually becom-
ing euwdbarrassed, and will be insolvent at the time
payment is called for; yet he is not allowed to
pay at once the amount which will one day be
demanded, and which he may then be obliged to
pay without any hope of reimbursement. The law
will not allow the creditor, without the consent of the
surety, to increase this risk by postponing the day of
the maturity of the debt, or by making a binding
contract not to sue. If the creditor enters into any
such contract without the consent of the surcty, the
latter is at once discharged from all liability. How-
ever, as this result follows, not because such a con-
tract gives an unfair indulgence to the debtor, but
because it would postpone the right of the surety to
pay, it has been decided that the creditor may, with-
out the consent of the surety, bind himself not to
claim the amount of hig debt from the principal,if at
the same time he expressly reserves his right to pro-
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cced against the surety. The reason of this decisiin,
it is presumed, s that the reservation of the creditor’s
right to sue the surety iz a reservation of the surety's
rizht tu pay and sue for reiwmbursement.  If. withoug
such reservation or eonsent. the creditor releases the
principal debtor, the surety will be dischareed ; but
a release of the surety will not discharge the prin-
cipal.

If any contract he voidable by the principal on the
ground of fraud practised upon him by the party
contracting with him, the same defeoce that the
principal could have set up is also open to the surety.

If the creditor and principal join ia deceiving the
surcty as to the nature of the liability he is undcr-
tukinz, or as to any circuwstaness which might
influcnce him in deciding whether to enter into the
contract or not. the surcty can set up this misrepre-
sentation as a defence to any action brought azainst
him on his contract. * If, with the lu.wloise or
assent of the ereditor, any material part of the trans-
action hetween the creditor and his debtor is misre-
presented to the surcty. the misteprescutation being
such that but for the same having taken place, cither
the surctyship would not have huen entered into at
all, or, being entered into, the extent of the surcty’s
liability might be therely inereased, the sceurity so
civen is voiduble at law on the ground of {raud.”

In entering into a cuntinct of suretyship, persons
shivuld be careful, when they intend to becowe res-
ponsible in one isuluted trausuction merely. not to
enter by mistuke into what is called a continuing or
ca i guaranty. The languaee of the fullowiug
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guaranties has been considered to import a continuing
liahility: I consider myself bound for any debt
A. B. may contract with you in his business, not to
excecd one hundred pounds.” ¢TI undertake to be
answerable to the extent of one huudred pounds for
any tallow supplied by you to A. B.” It is quite
possible that many persons should carelessly sign
contracts similar to these, without baving the
remotest intention to become liable for more than
one debt of the amount specified; yet it has been
clearly held that the surety in such cases might law-
fally be called upon to satisfy any debts not exceed-
ingz the amount thus specified, which the party on
whose behalf the guaranty is given may from time to
time contract The following guaranties have, on
the other hand, been held to limit the liability of the
surety to one solitary transaction : “I hereby under-
talic to be answerable to K. for the amount of five
sacks of flour, to be delivered to W. I, payable in
one month.”” “T hereby agree to be answerable for
the payment of fifty pounds for L. L., in case he
does not pay for the gin he receives from you.”
Bat in all cases it will be better to take the advice
of a learned English judge, and, wheuever it is
is intended to limit the liability to one transaction, to
take care to insert in the countract an express stipu-
lation to that effect.

Attempts were at one time made to evade the pro-
visions of the statute requiring guaranties to be in
writing, by bringing actions against persons who had
made verbal promises on the nature of guaranties
without entering into any written contract of gua-
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ranty. to recover damages for loss or injury caused Ly
an alleged wilful misrepresentation, In order to
remedy this mischief, the statute commonly called
Lord Tunterden’s Act was pussed in Lngland; and
similar provisions are to be found in cap. $4. Con.
Stat. U. C. sec. 10, which enacts: * No action shall
be brought, whereby to charge apy person, upon or
by reason of any represcutation or assurance made
or given concerning or relating to the character, con-
duct, credit, ability, trade or dealings of any other
person. to the inteut or purposc that such other per-
son may obtain money, gnods or eredit thercupon.
unless such representation or assurance be made in
writing, sigued by the party .to be charged there-
with.”’
—_—

3. Cvutracts with Common Clurricrs.

There is a certain class of persons who do pot
usually enter into a special agrecment for the couvey-
ance of goods, but hold themselves out as ready to
tranzport merchandise or passengers between certain
points on certain terms, which they make known to
the publie by advertisement vr otherwise. Thescare
called common carriers; and in consequence of the
nature of the offer they make to the public, their
duty is to carry the goods of all persons uilcring to pay
their hire, uuless, indeed, their conveyances or vessels
be full. or the goods are of a kind that he is unaccus-
tued. or has never undertaken, or is unable to carry.
To the class of common carriers belong the proprie-

. tars of ~tuges. canal houtmen. barge owners, ferrymen,
owners or masters of ships engaged generadly in the
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transportation of goods for hire, and other persous or
companies owniyy similar instruments of public con-
veyance. Railway Companies are common carriers
with regard to the goods they profess to convey,
unless the Act constituting them limit their liability.
The responsibility incarred by the common carrier
is a very heavy one, aud renders him, in the absence
of express stipulations, responsible for all losses ocea-
stoned by any cause cxcept the act of God, such as
a tempest, or that of the Queen’s encmies, that is to
say, of a people or nation at war with Great Dritain.
"Thus, he is liable for u loss occasioned by an acciden-
tal firc, or by a robhery. There is this distinction,
however, to be observed between cominon carriers by
sen and common carriers by land, that in case of loss
by piracy the former are not responsible, whereas in
case of robbery on land the carrier is bound to make
good the loss. The reason of this is, the greater
possibility of collusion in the case of the latter than
in that of the former. The common carrier by water
has, moreover, always been exempt from responsi.
bility for losses occasioned by the perils and dangers
of the sea and of navigation. The responsibility of
the owners of sea-going British ships has been light-
ened, as will be hereafter explained in speaking of
contracts of affreightment, by an Imperial statute
(17 & 15 Vie. cap. 104), which applies to Canada.
Common carriers bave been in the habit, on
account of the strictnesg of the common law in this
rexpect, of stipulating for an extraordinary premium
in case of the risk becoming unusual on account of
the peculiar character or great value of the goods
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carried. This is generally done by advertising in
the newspapers or sticking up notices near the offices
of the curriers containine a statement of the premium
required on certain classes of goods. If ¢ouds men-
tioned in such advertisements or notices are shipped
as ordinary zouds, and the earricr can prove by rea-
sonably strong evidence that the shipper saw or was
aware of this notice, and if the misconduct of the
shipper. in 8o concealing th: true value of the wonds,
led to their loss, by inducing the carrier to be less
careful of thew, the luiter will not be liable. Dut
if such misconduct on the part of the shippur wa-
ot conducive to the luss, the carrier will be liable a¢
any rate for the apparent value of the gouds at the
time of shipping.  But these notices only exonerate
the carrier from liability for loss or dawage oceurring
without fault on his part; fur if he be guilty of
wilful miseonduct or gross neclizence, he is churge-
able with the damage occasioned thereby, and hix
notice is not permitted to limit his respousibility.
This was formerly the law in Iluclund. as it still is in
Upper Caniela, but the Imperial Statute 11 Geo. IV,
and 1 Wuw. IV cap. 63, has altered it as to Xogland
in the case of carriers by land. Protection is thercby
afforded cuch earricrs against loss or damage oceur-
ring to certain goods or classes of goods, enmnerated
in the statute, excecding £10 in value, unless the
shipper at the time of delivery to the carrier notifies
him of their value and nature, and con<cuts to pay
an increased rate for their carriaze.

A question frequently ari-cx, whethier carriers who
Biave reervived a puareed to be taken to a o int beyond

10
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that to which their ordinary mecans of conveyance
extend, are liable as carriers for loss beyond that
point, or are to be considered as azents: for the pur
pose of carrying to the end of their tract, and em-
ploying fresh agents at its termination to complete
the journey. The Courts both in Hngland and
Upper Canada secm inclined to consider them as
carriers throughout.

With regard to the remuneration to which the
common carrier is entitled, it is clear he must carry
for a reasonable amount; and if he ipsists on receiv-
ing more before carrying the goods, or before parting
with them, an action for money had and received
will lie against him for the excess.

The common carrier has the right to demand pay-
ment of his charges before commencing the journey;
but if he once commences it, he cannot demand pay-
meat until the journey is completed. When the
journey is over, he can detain the goods carricd until
his freight is paid, and can at the same time bring
an action for its recovery.

.
4. Contracts of Affreightment.

Contracts of affreightment are those contracts
which have for their subject matter the conveyance
of goods in vessels. They are divided into two
classes ; contracts made by charter party, and con-
tracts for conveyance of goods in a general ship.
The charter party securcs for a certain sum a right
to occupy the whole or a specific part of a ship;
whereas the contract for conveyance in a general
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ship only securcs safe conveyance fur a certain quan-
tity of goods, at a certain rate of freight. Where a
merchant charters a certain portion of a ship, he
sometimies agrees to put on board a eertain quantity
of merchandise, and to pay a certain rate of freight
upon it. A violutivo of thix agrcement, which of
course would diwinish the tota] awount of freizht to
be received by the ship-owner, would subject the
merchant to an action for damages.

A charter party gencrally contains, among other par-
ticulnrs, certain covenauts as to the seaworthiness of
the vessel, and an cuumeration of the perils for lusses
occasioned by which the ship-owner is not tu become
responsible. These are, in Uppor Canada, generally,
©acts of the Queen's cnemies, fire, the dasgers and
accidents of the seas, rivers and navigation, and all
other unavoidable dangers and accidents,” or to the
same effect. As to the covenant for seaworthiness,
this is always implicd when there is no mention of
the watter in the charter party. The meaning of
the word “ seaworthiness” will be explained here-
ufter, in the chapter on lusurance. If there isno
restriction as to perils in the charter party, the ehip-
owner is respunsible to the same extent as the com-
won carrier ; that is to say, he is respuusible for all
perils, except those vevasivnel by the act of tiod, by
the Qucen's cucwies, and the dangers and perils of
the sea and of navigation.

[Towever. this their common law Hability is usually
parrowed by their own express stipulations iu the
charter party or bill of lading, and has alo been

amalificd, s far a3 the owners of sea goinge ships are
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concerned, by Imperial Statute 17 & 13 Vie., eap.
104, part 1X. of whicb, it is declared by the statute,
shall apply to the whole of ITcr Majesty’s dominions.
By wce. 503, one of the scetions of part IN., it is
provided that no owner of any sea-going ship or
share therein shall be liable to make good, to any
extent whatever, any loss or damage that may hap-
pen without his actual fault or privity, of any
wands, werchamdise, or other things whatsoever,
taken in or put un board any such ship, by reason of
any fire happening on board such ship, or of any
eold, silver, diamonds, watches, jewels, or precious
«lones taken in or put on board any such ship, by
reason of any robbery, cinbezzlement, or making
away with or secreting thereof, unless the owner or
shipper thercof has, at the time of shipment, inserted
in his bills of lading, or otherwise declared in writing
to the master or owner, the true nature and value of
such articles. By scc. 504, another scction of the
same part, so far as it relates to goods, it is coacted,
that no owner of any sea-going ship or share therein
shall be answerable in damages where any damage or
loss is caused to any goods, merchandise, or other
thinzs whatsoever, on board such ship, to an extent
beyond the value of his ship, and the freight dué or
to grow due in respeet of it during the voyage which,
at the time of the happening of the event, is in pro-
seeution or contracted for, The protection thus affords
¢l is confined to sbips recognized as Dritish by the
Act.

When the master and owner of a ship cngage with
separate merchants t9 convey their goods to the place
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of her destination, the contract is said to be for con-
veyance ina general ship. When the conds of a
werchant are put on board a zenerul ship, the master
draws out a bill of lading, in souething like the fil-
lowing form @

Shipped in good order and condition, Ly A. B., mer-
chant, on account of ¢'. D., merchant, and consigned to
I I, broker, in and uapon the zood brigantine Dart,
whereof 40 )1 is master for this present voyaze, and
now lyine at Wyntt's wharf, in the city of Torontn, viz.:
foon feet of himber, beine marked and numbered as
per marzing to be delivered in the Tike goad order and
condition at the port of Oswego (the act of Gad, the
Oueen's enemies, fire, and all and every daneers and
sechlents of the scas, rivers and navization, of whatso-
cver natare and kind, exceptedy; he or they payie
freiaht for said gunds at the rate of , and shippors
clirges,

In witness whereof the master or purser of saiid ves=.l
hath affirmed to three bills of Luding, all of this tenor
and date; one of which being aceomplished, the rest 1
stand vuid,

Dated Toronto, this 25th day of May, 1863,

Several parts of this document are made ont, two
and sometimes three of which are given to the ship-
per.  The shipper commonly sends one or two to his
conusiznee, that is, one on board the ship with the
woods, one Iy the post, and one he retains for Lis
own sceurity. The waster must alvo tuke eare to
have a part made out for his own u-c.

The bill ol lading opcrates as a receipt for the
wouds, and 2 wemorandum of the terms of the con-
tract for their eonveyvanee between the merchunt and
the sbip-owner. and, in the hands of the consivuce
or his assigns, as an vvidence of title o the goods.
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One great peculiax.'ity of the bill of lading is, that
it is to a certain cxtent negatiable, like a promissory
note or bill of exchange. It is, by the custom of
werchants, reeognized and sanctiomed by the common
law, a ncgotiable instrument; and the indorsement
and delivery of it to thind partics, who have given
eredit to such bill of lading, and have bought the
=oods mentioned therein in iznorance of the state of
accounts between the shipper and his immediate pur-
chaser, transfer the property to the indorsee as abso-
lately and effectually as if the goods themselves had
been manually delivered.  Dut although the bill of
Iading is thus negotiable, its indorsement transfers
no more than the property in the goods. It does not
transfer the contract hotween the original parties to
it, and therefore the assiznee of such an instrument
cannot maintain an action founded upon that con-
tract.

There arc certain terms used in connection with
this subject, such as ¢ primage,” ¢ demurrage,”
“averuge,”  “general average,” and ¢ salvage,”
which it may be well to esplain. Primaze is a small
customary payment to the master for his care and
trouble. Demurrage is the amount claimed by the
ship-owner for damages occasioned by the delay of
the shipper.  If the shipper agrees to have his goods
ready for loading on a certain day, but does not do
80, and the vessel is delayed in consequence, the
ship-owner can claim demurrace. The shipper will
be responsible even thongh the oty is oeensioned
by the crowded stit: of the ducks, or by some un-
foreseen impediment, not at all attvibutable to his
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fault. But the delay wmust be for the purprze of
luardine or unloading; and therefore it the ship, after
being laden, iz oblized to wait in harbor on account
of ice cr tempestuous weather, the shipper, will of
course. not be chargeable. U ndov the term “uverame”
are included rcveral petty charges, such as towage,
beaconage, &c. By “ccucral average” is wmeant
that coutribution which the owners of the ship and
of the cargy are required to make whea any part of
cither s voluntarily thrown overboard or destroyed,
for the purpusc of savinr the rest. It is to be
observed that the loss orsaerifice wn«t Le a voluntary
one. Thus, in a storm at sea, where part of the
carzo is thrown overboard to lighten the ves.cl, the
owner of the part list is compensated by a general
average. Butif, for instnce, the captain of a vessel
in carrying on sail to avoid capture by an enemy,
were to luse a mast or a spar, as the luss was not vol-
untary, but accidental, there would be wo compen
tion of this sort given, though it would be given if
the ma-t or spar were cut away and abanduned for

the preservation of the ship. Fhe ceneral averige i3
aseertained by eomputing the value of the ship wd
the cargo, inclading what is 1ot and then calling for
contribution from the owners accordiug tv the value
of their propeity, not forgetting to charze the owner
of the propuuy losi wich his share, for otherwise he
would be the ouly one among the vwners who suf-

fured no loss,

Salvace is a charge wade by persons wiho have
rescued property from the perils of the sea, or the
hands of encmics, without having been bound by

»
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any contract or obligation to do so. Whoever thus
rescues a ship or goods, is entitled to claim a certain
proportion, depending upon the value of the thing
saved, the degrec of danger of loss, and the amount
of labour and skill employed in saving it. It cannot
be claimed by any one who is bound by any contract
to assist in preserving the thing saved. Thus, the
officers or scamen of a ship that is wrecked, cannot
claim any reward for saving ship or cargo. The
peculiarities of this claim are, firstly, that it is made
by persons who volunteer their services; and,
sccondly, that if their services are ineffectual, they
can claim vothing.

Certain circumstances may arise, after parties have
entered into a contract for the carrying of goods,
that will rclease them from their engagements.
Thus, if hostilities break out betweea the country to
which the ship belongs, and that to which she is
bound, or if the exportation of the goods of which
the cargo is to consist be prohibited, the contract of
affreightment is dissolved.

- ——

5. Bottomry and Respondentia.

Bottomry is an agreement entered into by tho
owner of a ship or his agent, whereby, in considera-
tion of a sum of money advanced for the use of the
ship, the borrower undertakes to repay the same with
interest on the ship terminating her voyage success-
fally, and binds or hypothecates the ship for the
performance of his contract. If the loan be not upon
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the vezscl, but on the goods or merchandize! aden on
board of her it is called respondeatia.

During the course of long voyages it may becomo
necessary to raise money for the purposes of the ship,
and this may happen in ports where the <lip-invror
is unknown. The custom of merchants has sane-
tioned the use of bottomry and respondentia bonds,
by which the vessel or carzo may bw liypnthecated
by the master of the ship under certain circum-
stances. The circumstances nececary to make such
bonds valid are thesc: the money must he abso-
tutely required for the purpuse of enabling the ve--cl
to continuc her voyaze; there must be no means of
raising the money in time, on the credit of the ship-
owner. If these conditions are present, the bottomry
bond cives to the lender a lien on the vesscl, and the
respundentia bond a lien on the cargo. 1 bottomry
bonds aic given at different periods of a vuyagze, and
the valueof the ship is insufiicient to discharz: then
all, the lust in point of date is ontitled to privvity of
payment, because the last loan furnishes the mcans
of preserving the ship, and without it the former
lenders would have entirely 1.-t their security. .\s
the repayment of the loan depends upon the safo
arrival in port of the ship, this description of loan
was always, on account of the unusual risk attending
it, excmpt from the operation of the Usury laws. This
peculiarity, however, has, sinee the last Provineial
Act respecting interest, ecased to be veteworthy
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6. Insurance.

Insurauce is a contract by whirh oue party, in
consideration of a premium, agrees to indewnily
another party against a particular cvent. A policy
of insurance is the instrumecnt in which this contract
is set forth. The party who undertakes to indemnify
is called the insurer, and, having subscribed the
policy, the underwriter. The party indewnified is
called the insured or assured. When the value of
the property assured, as between the assured and the
underwriter, is cxpressed on the face of the poliey,
the policy 18 called a vilued policy.  When it is not
g0 cxpressed, but is left to be estimated in case of
loss, the policy is called an open poliey.

The subject matter of insurance is very extensive,
pince any deseription of interest may be insured
acainst any species of danger, save only where the
coatract would be opposcd to the common law or to
some statute (e.g.9 Anne, cap. 6, sec. 57, which
forbids insurance on warrages, births, christouings,
and service).

At common law any individual, partuership or
corporation, might have becowe insurers. The busi-
ness of insurance is mostly carried on by companies,
the large capital required for the proper carrying on
of such a business placing it out of the rcach of
single individuals. Any person may, in this DPro-
vince, be insurcd, whether he be a British subject or
an alien.

The three prineipal specics of insurance are, i,
maritime insurance; second, insurance on lives;
third, insurance agaiuzt loss by fire.
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1. Muritime Insurance.

Maritime insurance tukes pluce when a merchant
aives & premiam to others to assure his ship or zonds
from one port to another. At comimon law, an interest
on the part ot the insured in the sulject matter of in-
surance, wis not ubsolutely requirite. and might have
Leen  dispensed with by a poliey containing the
words ©interest”” or ““no interest;” though in the
abrence of suech words it was understood to exist
and mn-t have been proved. Ilow wver, by 19
Gon. I1. cap. 37, see. 1, it is cnacted, that “no in-
surance shall be made by any perzon. badies corpo-
rate or politie, on any ship belonging to His Mujesty
or any of his xubjucts, or any goods. wmerchandise or
effects laden or to be laden on board such ships,
interest or no interest, or without further preof of
interest than the policy. or by way of gaming or
wazering. or withnut benefitof selvaze to the assurer,
an1 that every such assurance shall be void.”

The effeet of thix statate is to require that the
assured shall have sowe interest in the propeity on
which the invuruce i» offeeted. There are maoy
gorts of interest that sre insurable.  For instance. not
only may a merchant vessel dtself Le hwsured. or a
part-ownr’s share of it.but any interest in it by way
of mortgace or hypothecation (a3 the oblizeds lnterest
wnder a bottomry boud); also goods, or the special
projerty therein that the commou carrier has ; a lien
on gouds, or the commission expected to be vived
frarn the =ale af wonds Ly one who is not the owner,
but only entru-t] with the care of thew fur the pur-
prose of sale. The ship owner way insure the freiht
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he expects for the carriage of a cargo; or if he is the
owner of the goods to be carried, as well as of the
vessel. he may insure the extra profit which he would
derive from carrying hisown goods in his own vessel.
But in order to recover on a poliey upon freight, the
assureid must show that but for the intervention of a
peril insured acainst, some freight would have been
carned. by showing either that some goods were put
on board or that there was some contract for doing so.

The underwriter cannot, by virtue of the interest
he acquires in the goods insured, proteet himself by
rveassurance. This re-assuranee is rendered illegal by
the Twmperial et 19 Geo. 11. cap. 57, see. 4, in all
except the three following cases, viz., the insolveney,
the bankruptey, or the death of the insurer.

[t the voyuuze insured is one prohibited by law, or
the goods are intended for carrying on an illegal com-
werce, the policy will be unavailable.

The form of warine poliey given by Mr. Swith, in
his Compendium of Mercantile Law, as that usually
adopted by British insurers, has been adopted as the
mode] for those used by the various insurance com-
puniesin Upper Canada. This form runs as follows :

In the name of God. Amen.

A.B., as well in his own name, as for and in the name
and narnes of all and every other person or persons to
whom the same doth, may or shall appertain, in part or
in all, doth make assurance and cause himself and them
and every of them to be insured, lost or not lost, at and
from Upon any kind of goods and merchan-
dises, and also upon the body tuckle, apparel, ordnance,
munition, artillery, boat and other furniture, of and in
the ¢ood ship or vessel called the ; whercof is
master, under God, for this present voyage, E. T., or
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whasnever else shall go for master in the same ship, or
by whatsocver other name or names the same ship or
the master therenf is as shall be named or called; begin-
ning the adventure upon the saild goods and merchan-
dises from the loading thereaf ahoard the said ship ;
upon the said ship, &c. -——, and =0 +hall continue and
endure during her abode there, upon the said ship, &c.
And further, until the said ship, with all her ordnance,
tackle, apparel, &c., and goods and merchandises what-
znever, shall he arrived at . upon the said ship,
&c., until she hath moored at anchor twenty-four hours
in good safety ; and upon the znods and merchandises
until the same be there dizcharzed and safely Janded.
And it shall be lawful for the said ship, &c., in this
voyage to proceed and sail to and touch and stay at any
ports and places whatsoever without prejudice to
this insurance. The sail ship and gouds and merehan-
dises, &o, for 80 much as concerns the assureds by
agrecment between the assureds and assurers in this
policy arce and shall be valued at Touching the
adventures and perils which we the assurers are con-
tented to bear, and to take upon us in this voyage: they
aro of the scas, men of war, encinies, pirates, rovers,
thieves, jettisons, letters of mart and countermart, sur-
prisals, takinzs at sea, arrests, restraints and detain-
ments of all kings, princes and peoples, of what nation,
condition or quality whatsoever, barratry of the masters
and mariners, and of all other perils, lns<es and wixfor-
tunes, that have or shall come to the hurt, detriment or
damage of the said goods and merchandises, and ship,
&c., or any part thereof.  And in case of any loss or
misfortune, it shall e lawful to the assureds, their fac-
tors, servants and assizns, to suc, labour and travel for,
in, and ahout the defence, safegnard and recovery of tho
said woods and merchandises and ship, &e., or any part
thereof, without prejudice to this insurance; to the
charees whereof we the assurers will contribute, cach
one aceording to the rate avd quantity of his s herein
assured. And it is agreed by us the insurers, that this
writing or policy of assurance shall be of as much foree
and cffeet as the surest writing or policy of assurance
heretofore made in Lombard-street, or in the Loyl
Fireliange, or cisewhere in Lowdou, And so we the as-
surers are contented, and do heveby promiocanl bind
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oursclves, each one for his own part, our heirs, excen
tors and goods, to the assureds, their exceutors, admin-
istrators and assigng, for the true performance of the
premises, confessing ourselves paid the consideration
due unto us for this assurance by the assured ———-
at and after the rate of -

In witness whercof we the assurers have subsecribed
our names and sums assured in London.

N, Il.—Corn, fish, salt, fruit, flour and seed, are war-
ranted free from averagze unless general, or the ship he
atranded,  Sogar, tobuacco, hemp, flax, hides and skins,
are warranted free from average under 5/, per cent. And
all other goods, also the ship and freight, are warranted
free from average under 3. per cent., unless general, or
the ship be stranded.

The principal parts of the policy are, as may be
scen, 1st, the name of the insured or his agent; 2nd,
that of the ship; 3rd, the subject matter of insur-
ance ; 4th, the voyage insured or duration of policy;
5th, the perils insured against; 6th, the date and
subseription ; 7th, the memorandum ; 8th, the war-
rantics.

Let us consider the more important of these parts
in their order, premising, however, that when the
insurance is on a voyage from one port to another,
without reference to time, as in the above form, the
policy is called a voyage policy ; but when it is from
one fized period to unother, such as from the lst
April to the 20th November, 1865, or for three, six
or twelve months, and so forth, the policy is a time
policy.  Vessels navigating the Canadian lakes are
usually insurcd by policies of the latter cluss.

The voynge insured.—The voyage must be aceu-
rately described, the deseription comprchending the
times and places at which the risk is to beuin and



INSURANCL. 194

end.  The iusertion of the words “ at and from the
ship’s loading port,” has the effeot of makine the
insurer answeralde for any misfortune which may
happen while she rewains there, as, it she be burn
or lost there, or detained there by an cmbarza
When dliese words are u=cd itis implied that the ~hip
is cither there at the time or shortly will be there, in
default of which the underwriter is discharged ; and
if she be nut there when the policy is made, she
must. in order that the risk may attaeh. arrive there
in guod physieal safety.

A voyaze to A, B. and (*. means a voyage to all
or any of them, with this rescrve. that if the ship go
to more places than one, she must visit them in the
order in which they are mentioned in the policy.

The voyage, as far as the underwriter’s risk is con-
cerned, is geaerally limited to determine when the
ship has been moored twenty-four hours - in good
safety.”  The words *good safety” are material;
for instance, though she arrive in port and remain
there more than twenty-four hours, yet if she arrive
a mere wreek, and aftervards founder, she cannot be
said to have been woorcd an instant in good safety,
aud the underwriter will not be discharged.  If the
words * zood safcty” be not uxcd. the risk terminates
at the end of the limited time, whatever be the eon-
dition of the vessel.

The risk on gocds is geuerally limited to cuntinue
wotil they shall be « discharzed and safely Jandel”
Phis Lindine must. howosor, e accomplished with
reasanable expedition: . lay would be in the nuture
of a deviation. rnd would di-charge the underwriter.
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But, a3 the policy protects the gouds till landed, the
underwriter is liable, though the loss happen after a
transhipment into shallops, lizhters or launches, such
transhipment being in the usual course of the voyage.
But it is otherwise, if the assured tranship thew into
another vesscl, or send his own lighter and take the
oods into his own custody.

The perils insured against.—The perils against
which the insurer guarantees are described to be,
‘“of the seas, men of war, fire, enemies, pirates,
rovers, thieves, jettisons, letters of mart and coun-
termart, surprisals, takings at sea, arrests, restraints
and detainments of all kings, princes and peoples, of
what nation, condition or quality whatsoever; bar-
ratry of the master and mariners, and all other perils,
losses and misfortunes that have or shall come, to the
hurt or detriment or damage of the said or any
part thereof.” When the words “lost or not lost”
are inserted, they render the underwriter liable in
respect of loss by any of the above perils, though the
ship be lost at the time of insurance, a circumstance
which, but for these words, would avoid the poliey.
It is sometimes the practice to restrain these words
by warranting the vessel to be well on a particular
day; yet even then, if she werc well on any part of
that day, though she be lost before the policy be
cffected, the underwriter will be liable. TIndeed, if
the assured Lnew at the time of making the in-
surance that the ship was lost, that fraud avoids the
policy.

Let us now examine the extent of the ahove words,
and sce what losses will be covered by them.
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Perils of the ccu.—These words mean los<cs ocea.
sioned strictly by xea damaze. r. g, by stress of wea-
ther, winds and waves, lizhtuine and tempest. racks
and saonds, &e. A loss ocessioned by the «Lip insured
being ran duwn. is one of the perils of the seaj 8O is
a loss of animals oceasivned by the agitation of the
ship in a storm.

Fire—How the fire was vecarioned is immaterial
whether by a eomman aceident, or lichtninz, or an
act doue in daty to the state.  But if zouds be put
on board in a damured condition, and are in conse-
quence liable to cflervesee and generate the fire by
which they are consumed, the underwriters are not
liable.

Lucinies.—This word is useld in contra-distinetion

"

to “ pirates, rovers, thieves,” afterwards wmentioneld,
a capture by whom is an act of depredation, whereas
onc by cncuwics is an act done jure belli.

Dicaies, rovers and thiciox—\ pirate i8 one whn
commits on the hizh scus those acts of robbery and
depredation which if committed on land would have
been felonies,

Jettizon is a throwing of goods overbournd for any
just and reasonable cause, as, for example, tu prevent
them being captured by an cneiny.

Arrests, detalmnents, Ee.—One of the west usual
species of detainment ix an embargo, which is an
arrest laid on a ship or merchandi-c by public autho-
rity, or a prohibition of state commwnly ixued to
prevent forcizn ships from putting to sca in time of
war, and sowetimes to exclude them from cntering

our ports,
17
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Barratry by the master awd mariners.—Barratry
is derived from an Italian word, which signifies to
cheat. In policies it includes every speeics of fraud
or knavery in the master or mariners, by which the
owners are injurcd.  Thus, barratry may be cormit-
ted by a wilful deviation in fraud of the owner, by
smuggling, by ruvning away with the ship, by sink-
ing or deserting her, or by delaying the voyage with
a criminal intent. If, by rcason of these or other
similar acts, the subject matter of insurance is de-
tained, lost or forfeited, the insurcd will be entitled
to recover for loss by barratry.

Other perils—These general words may be useful
where the luss, though one against which the insured
ought to be indemnified, does not fall within any of
the other classes mentioned in the policy. Thus,
whero the erew of a DBritish ship, believing the ship
insured to be an enemy, fired upon her and sunk her,
this was held to Le a loss by “other perils.”

The memorandum at the end of the policy above
recited, is inserted to protect the underwriter from
liability for small averages, 7. c., partial losses, which
might be claimed in respect of certain perishable
commodities. This memorandum protects the under-
writer from making good any partial loss whatever
upon the class of articles first cnumerated, and any
loss under five per cent. on the class secondly speci-
fied ; unless in either case the loss were incurred in
consequence of a general average, or the ship be
stranded.

Where a ship takes the ground under any unusual
circumstances of time and place, and not in the usual
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coursc of navigation and wunagewent. such an event
is considered a strandine.  When thic stran line
oceurs duting the continuanc.: of the ri-k, the au-
durwriter becomes liable for partial lisses, huwever
swall, althoush not oecasioned by the strandin.

Warrantics—A warranty in a poiicy of insuran e
is a condition or contingeucy; and unless that be
performed, there is not any contract. 1t is porivetiy
iwmaterial for what purpose it was introduced ; but,
being once inserted, the contract docs not exist anle-<
it be literally complied with; and in this respect it
differs from a representation, which it is suflivient to
perform substantially.  Warrautics are either cxpress,
that is, appearing in the body or wargin, or at the
buttom of the pulicy, or in some writing which is by
reference incorporated with it; or Jmydied, that is,
understood to exist in every policy, unless expressly
newatived. The most usual express warrantics are
five in number, and refer to,

Ist, The time of «ailing.—When a ship is war-
rauted to sail on a particular day, that means that
she must have all her preparations for her voyaze
complete, and be completely unmonred, and start
upon her voyure on that day. It she be afterwards
detaincd in another part of the same river ur territory
beyond that day, by stress of weather or an embargn
for instauce, that will not violate the werranty; but
if sho is prevented from starting at all on that day
by any cause whatever, even by stress of weather,
the warranty will be broken. Where the warrauty
is to depot from a particular place, it is ncees-ary
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that the veszel should Le ont of port on the day
S[N‘A'i“t"].

2ud, Hafety of the ship on a partiendar day.—
When the ship is safe at any time in the day speci-
fied, the warranty is complied with.

3rd, To depart with convoy.—Thix i3 a warrauty
usual in time of war. A convoy is a naval force,
under the command of a person appointed by the
government of the country to which the vessel
insured belongs, The meaning of the warranty is,
that the ves=cl shall vot only depart with convoy,
but keep with it during the whole voyunge, except in
cases of absolute impossibility, such as being driven
by a tampest to some foreign port, where no convoy
can be had.

4th. In war time it is also usual t» warrant the
subject of insurance to be neutral property, which
only means that it shall be neutral at the commence-
ment of the risk.

5th, Freedom from seizure in port of discharge.—
A cluuse is sometimes inserted to cxempt the under-
writer from responsibility in case of confiscation,
setzure ot capture in port. The word «“port” will,
it scems, be held to include any place where the
veiscl was intended to be discharged; but if the
vessel, when seized, be neither within the caput
portls, nor within that part of the haven where ships
usually unload, the underwriter is not discharged by
the wariunty.

Implied warranties are,

1st, Not to deviate.— A deviation from the proper
course and track of the voyage insured, discharges
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the underwriter, not ab {nitio, but from the Sme of
the devistion: so that he is linble for any damage
which bl previonsly acerued, bnt i< freed from sub-
sequent respensibility. A deviation happens when
there is a wilful and unnecesaary doparmre fron the
due course of the voyauze, fur any, even the shories:
time. Thus, if the ma-tor touch at a port fur a pur-
posc unconneeted with the vayage; or at a port not
in the due course of the voyaue, thoush only a few
leagnes out of the way; or at one at which it i< not
ususl to toush, althvugh the ship must pait; or
stay an unusual time; or if, when there are several
tracks, he seleet one in pavticular. for a purpese

foreign to the voyaze, instead of that which is satier
and mest eligible; all these are deviatinus. A devi-
-ation will be excused by necessity or some imporative
obli stion. e. g,y to take in provisions to save the erew
from starving, or to procure repairs for the sty of
the ship.
2nd, Scaworthiness.—Tt is a condition imphl in
every poliey that the ship shall Le seaworthy when
the voyage commences. This condition dacs nut
attach till her sailing ; and thereforeif she be in-ured
at and from a port, she Is protected while in the port,
though in want of repairs. The assured is bound
then to have her properly eyuipp-d with suils and
ancliors, with a sufficicnt erew, and a master of com-
petent skill and ability to navicate her when she
gails, nt the commencement of the voyaee; unld if
she sail from a port where there is an ertublizhment
of pilots, and the nature of the pavigation requires
one, the nuster mnst take a pilt on hoard.
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3rd, That the assured will use reasonable diligenco
tn caard azainst the risks covered by the policy.—If
a boss huppen on account of the assured not beiog
provided with documents according to her national
character, this warranty will be violated.

If & loss wecurs i6 will be either total or partial.

Tutal lsss.—A loss may be cither total per se, or
reudered so by abandonment. A total loss of the
former description takes place when no part of the
subject matter exists in the hands or for the bencfit
of the assured, or in such a state as to bo fit for any
wselul purpose. Thus, the loss will be total per se,
not only if the ship iusured be cousumed by fire, or
destroyed by perils of the sca, or by some other
means cease to exist in specie, but also in case of
scizure, detention, barratry and so forth, if the dowi.
pion of the seizors continue. When the loss is not
total per ge, the right to abaudon depends on its
amount. The general rule is, that the insured may
abandon in every case, and claim for a total loss,
when, by the occurrence of any of the misfortunes
or perils insured against, the subject matter of the
insurance i3 so injured or deteriorated as to render
apy further dealing with it, in the mode contem-
plated at the time the policy was effected, worthless.

When the insured are entitled to abandon, and
think proper (for they are in no case obliged) to do
80, they must give notice of abandonment within a
reasonable time, since it would be unjust to allow
them to take the chance of making the best of the
accident for themselves, and only abandon to the
underwriter when they found that did not answer.
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The time for abandonment will depend upon, awongzst
other thinzs, the fuilitics for aiving the unotive.
Thus, where the ship was surveyel at Kinsale on
December Thth, notice of abandonment given in
Lnadon on Junuary Gth was held too late, the ordi-
nary course of commutnieation bein 1 four or five dus~.
The abandunment wust be of the whole thing io-
sured, aud unconditional. The notice need not be in
writiug, unless expresly required to be su by the
policy. The effect of an abandonment is to divest the
property of the thing abandoned out of the insured,
aud vest it in the insurer.  But the iusurcrs, of
course, only reccive the balance which may rewain
after deducting the necessary cxpenses incurrcd by
the iusured in the preservation of the property aban-
dimed to then.

Luitiol loss.— A partial loss is where a part only
of the subject matter of insurance mects with an in-
jury.  Under sowe circumstances, a luss which was
once total may become partial, as where a ship is
captured and subscquently c<capes or is recaptured.
With respect to the mode in which the sum to be
paid by the underwriter on account of a purtial loss,
i~ caleulated 1 if the damage was ruifired by the hip,
and has been repaired by the vwner, he will not be
allowed the full cost of repuiting, but one-third is
deducted in consideration of the benefit whick he
derives from new materials iu licu of olilz if by the
gouds, the mode adopted is to ascertain the difference
between the gross procecls of the zuuds on thwir
arrival at their destined port, and what would have
Feen their gross proceeds had they not Leen injured ;
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and then, as what would have been their gross
procceds if sound is to their gross proceeds when
damaged, s is their original value to a fourth quan-
tity; which fourth quantity being subtracted from
their original value, will give the sum to be paid by
the underwriters. Thus, suppose the original valne
was $100; thut the vargo, had it arrived safe at the
end of its voyage, would have fetched $8300, but in
its damooed state will fetch only $600; then as
K00 : 600 @ : 400 : to the sum required, which will
therefore amount to $300.  Sabtracting $300 from
$100, the origiual value, we obtain $100, the csti-
meited loss which must be made good by the under-
writer.  The mode of ascertainiog the original value
of the goods in the case of an open policy, is to take
the invuice price at the loading port, and add to that
the premium of insurance and commission, thesc
both being charges to which the insured has actually
been put on account of the goods, in order to send
them on the voyage. When the policy is a valued
one, the parties have themselves agreed on the origh-
nal value of the goods, and the standard is therelorc
adopted which they have fixed in the policy.

1I. Insurance against fire.

By this contract the insurer, in consideration of :
certain sum of money, paid either in gross or u
stated intervals, undertakes to indemoify the a urec
aguinst damage by fire during a limited period’
time.

Inswralle dnicrest.—Mere wager policies agains
fire are prohibited by statate 18 Geo. IIL cap. 48
ser. 1, under the general words prohibiting insurane
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on the lives of persins, “or any other event or
events whatever, wherein the persons for whose use
such policies shall be made shall have no intercst, or
by way of gaming or wagering.” A meortgacor and a
mort:razee of any property may insure it acainst fire
by virtue of their respective interests; also the owner
of property for sale under commissinn, as well as the
commission werchant to whom it is intrusted. Where
a person i< merely interested in the rent of buildings,
he may insure that rent from loss by fire.

There is the same distinction in the construction
and effect of representations and warranties in fire
as in marine insurance.

When a risk is proposed to the insurer, inquiries
are made a8 to the character, materials and situation
of the building to be insured, and of those surround-
iog it, or as to the nature, quality and situation of
the goods, as the case may be. The description
which coostitutes the apswers to these inquiries is
usually referred to in the policy, and expressly stated
therein to be a part of the policy. If stated ty be a
part of the policy, the deseription will be considered
tu be in the nature of an express warraoty, and wiil
be intcrpreted as such. The mere reference to it in
the policy will not of itself make it a warranty.
There are geoerally a large pumber of conditions
and stipulations cndorsed on the back of the policy,
and if these are referred to as part of the policy, they
will Le construed as warrantics.

A misrepreseutation or concealment of material
fact< is as fatal to this as to any other contract of

josurance., “In all iosurances, whether on ships,
18 .
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houscs or lives, the underwriter should be informed
of every muterial eircumstance within the knowledge
of the insured; and the proper question is, whether
any particular circumstance was in fact material, not
whether the party believed it to be so.”

[t is necessary to be extremnely accurate in describ-
ing the nature of the property intended to be insured,
in order that it may not full without the scope of the
policy. An insurance on ¢ houschold furnitnre,
linen and wearing apparel,” will not inelude linen
drapery bought on speculation; nor will an insurance
on the “interest in an inn” include the profits of
the publican’s trade. But though the most npbro-
priate phrase be not employed, yct if the deseription
of the property be substantially correct, and a more
accurate statement would not have varied the pre-
mium, the error is not material.

Speeial conditions.—Among the special conditions
inserted in policics, a common one is that prohibiting
the use of camphenc. This lbas been held, in a
reeent A\mcrican case, to wean that it shall not be
used for lichting purposes; and the usec of it in a
printing establishment, for the purpose of cleaning
type, has, accordingly, been considered not to be a
breach of this condition. ’

It is also usnally stipulated that in case of a subse-
quent insurance being effected, without notice beiné
given to the first insurers, or without their consent
being obtained, the former policy shall become void.
The object of this is to prevent the assured being
induced, by excessive insurance, to become negligent
of his property, or even being tempted to destroy it.



INSURANCE. RONKS

Another stipulation is, that the assured. «t the time
of effecting an insurunce. shull give notice to the
underwriters of any previous iusurance on the same
17rn]u-rt}'.

In the abscnce of any rpcciul conditions, the in-
surer s oblived ty make goud such losses as arise
from fire caused by aceident, by lichtning, or cven
veglizenee,  As to losses ciused by lizhtning, they
must be the result of a cunflagrativu produced there-
by ; and the destruction of a building by the euncus-
sion ennsed by lightning, will not be within the 1i-hs
covered by the pulicy.

Liulaliy of several insurers on the same property.
Where there are several insurances on the same pro
perty, the liubility of the insurers is somewhat like
that of sureties. 1%r iustance, in the case of a par-
tial luss, any one of the insurers is liable to be called
upan for the whole amount thereat if Lis policy be
sufficient to cover it, and ean then suc the other
insurers, whether prior or sub-equ:ut, for ¢ontribu-
tien. However, the neeessity for this cirenitons
maode of procedure is sometimes obviated by a clause
inserted in the policy, that if another fnsaran-c is
effeeted, and a loss veeurs, the insured shall not
reecive on this policy any greater proportion of the
damage sustained than the amount then insured shall
bear to the whole amount insured upon the same
properiy. . .

1iz0rlous and « itra-' iz rdous goo.ls. — \When
theoe is au insurance upon goods, theie is penerally
a list of goods uppended to the policy, clussiiied under

the Levls of “liazirdous’ and ** extra-hazard ws.”



204 INSURANCE.

One effect of this classification is to throw all goods
not specially named in the list into the class of goods
which are not hazardous. There is also a stipulation
in policies upon houses, that hazardous and extra-
hazardous goods shall not be stored or kept on the
premises.  This condition has been held uot to be
violated by a mere casual deposit of the articles, nor
by their temporary introduction for the purpose of
making repairs.

Assignment of policy.—It is necessary that the
insurcd should have an interest in the property pro-
tected, and in casc of loss he will only be able, as we
have secn, to recover to the extent of that interest;
and there is this peculiarity incidental to the contract
of insurance against fire, viz., that it is not assign-
able, except with the consent of the insurer; so that if
the insurer sells the property, and parts with all his
interest therein before the loss happens, there is an
end of the policy, unless it is assigned to the pur-
chaser with the assent of the insurer. After the loss
occurs, however, the liability of the insurers is fixed,
and the claim of the assured against them may be
sold and transferred like any debt, without the con-
sent of the insurers; and even where the policy
contains a clause avoiding it in case of assignment
without consent, it has been held that such clause
has no application to an assignment made after the
loss has occurred.

Loss, and proceedings thereon.—The fire policy is
usually an open one. It provides that the insurers
are to make good the loss or damage, to be estimated
according to the actual value of the property at the
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time the loss occurred. It is. however, allowable for
the parties to fix a value upon the property before-
hand, and they will then be bound by such valuation.
Thus, if 200 hogsheads of sugar are valued at the
time of assurance at §20,0010, and 100 are burned, the
insurers are bound to puy S10,000, if that sam does not
exceed the amount of insurance. The distinction, as
to adjustment or loss, between fire and warine insur-
ances, is well laid dowo in an \werican case (7rull
v. The Rozbury Mutual Firc Insurance (inpany,
3 Cushing, 263, 267, 26%): «In fire policies the
assurcd reeover the whole loss, if within the amount
insurcd, without regard to the proportion between
the amount insured and the value of the property at
rixk ; whereas in marine policies, the insurer pays
only such a proportion of the actual loss as the sum
iosured bears to the property at risk.  For instanve,
if on fire policics the sum insured be 2000 on pro.
perty worth §10,000, and the a-sured sustains an
actunl loss on the whole, he recovers the whole
82000. But in a like case on a marine policy, he
would recover one-fifth only, or 100, being the pro-
portion which the sum insurced bears to the value at
risk, the assurcd himself bearing the other {vur-fifths
of the risk.” In fire insurance there is no xuch
thing as abandonment, uuless with the express con-
sent of the insurer. It is usual, morcover, in fire
policics, to provide that the insurers may make gol
the loss cither by cixh payment or by repairs and
restitution.

In order to deter cvil-dispescd persons from wil-
fully sctting their own prewises ou fire, for the pur-
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pose of obtaining the insurance moncy, the Imperial
statute 14 Geo. IIL. eap. 78, which would seem to
be in force in Upper Canada, enables the offices, at
the request of aoy person interested in a building
burat down or damaged, or upon any suspicion of
fraud, to cause the insurance money to be luid out in
repairs, unless the party insured, within sixty days
after his claim has been adjusted, gives security that
the money shall be so expended, or unless the money
be at that time disposed of to the satisfaction of all
parties.

IIL. Tusurance upon lives. .

Insurance upon a life is a contract by which the
insurer, in consideration of a certain premium, cither
in a gross sum or by annual payments, undertakes to
pay to the person for whose bencfit the insurance is
made, a certain sum of money or annuity, on the
death of the person whose life is insured. If the
tnsurance be for the whole life, he undertakes to
make the payment whenever the death happens; if
otherwise, he undertakes to make it in case the death
should happen within a certain period, for which
period the insurance is said to be made.

Insurable interests. — Insurance upon lives in
which the assured has no interest, or which are
made by way of gaming or wagering, are declured
void by the Imperial Statute 14 Geo. IIL. cap. 4%.
Kvery man, however, is considered to have a suffi-
cient interest in his own life to enable him to insure
it. A creditor has an insurable interest in the life
of his debtor to the extent of the debt, and a trustee
may insure in respeet of the interest of which he is
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trustee.  When a life policy has bein assizned, it is
not mecessary that the assignee should have had any
interest, or have pid any consideration for the assian-
ment, for he ~tauds upon the rights of the party who
effected the insurance, and the statute 14 Geo. TIT.
cap. 43, 0nly : ;1 lies to the original farties, not to the
axsignees.

Lwsurances under 29 1is cap, 17.—1 il recontly,
where a person in insolvent circumstances insured
his life, or kept up an insurance thercupon in favour
of his wife or children, it was considered that the
withdrawal by him from his estate of the funds ne-
cessary to puy the premiums on ruch insurance was
a fraud upon creditors, and that the creditors could,
in case of the debtor's death, lay claim t a sufficient
portion of the insurance money to cover the amount
ot the premiums so improperly paid in fraud of their
rivhts. The lecislature of this Provinee lave. how-
ever, by the above mentioned Act. deprived ereditors
of any such right, by providing, (in scc. 5,) that
upon the death of the person whose life is insured by
any policy made or endorsed under the Act, the insur-
ance mency due upon the policy shall be payable
according to the terms of the policy, free from the
claims of any ereditor ur ereditors whomroever.

It is to be noted, that in order that the policy iy
be within the protection of the Act, the premiums
must be payable by annual, guarterly, or monthly
povments (see. 2).

Npecial conditions.—If there be no speeial condi-
tion in the policy, the insarer is lLiable to all risky;
but it is wsually stipulated that the policy shall be
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void if the assured die upon the seas, or travel
beyond ecertain limits, or die by suicide or by the
hands of justice, or be at the time of the insurance
afflicted with any disease tending to shorten life.
The leaning of the English Courts seems to be, that
whether or not the words * by suicide,” or the words
“ by his own hands,”” are used, any act of self-destrue-
tion by the assured will avoid the policy, and it is
immaterial whether he was ot the time sane or not.

Fraud and misrepresentation—Any fraudulent
concealment or misrcpresentation, or non-communi-
cation of material facts known to the assured, will
avoid the policy. It is the duty of the assured to
disclose all material facts within bis knowledge ; and
if the fact suppressed be material, it matters not
whether the party did or did not believe it to be sos
its materiality being a quzhstiun for the jury. Where
one person insures the life of another, the party
whose life is insured,-if applied to for inforwation,
is, in giving it, impliedly the agent of the party in-
sured, who is therefore bound by his statements, and
must suffer if they are false, though he himself was
not acquainted with the life insured.

—_—

7. Contracts of Apprenticeship, and of Hiring and
Service.

The contract of apprenticeship is a bargain for in-
struction, to be bestowed by one person on another,
who in return agrees to give up his whole time and
serviees to his instructor, and very frequently also to
bestow upon him a pecuniary recompense. The con-
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tract is usually ¢fected by dewd, that formality being
required by Statute 5 Eliz. cap. 4. By the Provincial
Act respectinge Master and Servant (Con. Stat. UL C.
cap. 75, ree. 2 ), the daration of the contruct is restrict-
ed to nine yeersatthe longest. By the common law the
master is allowed to administer, in case of miseconduct,
such reasonable corporal punishment to his appren-
tice as a parent may give to his child, or a school-
master to his pupil. The Act respecting Apprentices
and Minors (Con. Stat U. C. cap. 7)) contains some
important provisions and regulations respecting the
contract of apprentice-hip, and the rights and reme-
dies of master and apprentice against each other:
The first section of this Act provides that when a
minor, over the age of sixteen years, who has no
parent or lewal vuardiun, or who does not reside with
Lis purent or guardian, enters into an engazement,
written or verbal, to perform any scrvice or work, he
shall be liable upin the same, and slall have the
benefit thereof, as if he had been ot legul age.
Seetion 2 provides that a parent, guardian or ather
person havine the care or charye of a minor under
the age of fourtecn years, may, with the cunsent of
the winor, put and bind bim as an apprentice, by
indenture, t» any master-mechanic, farmer or other
person currying on a trade or calling, for a term not
to extend beyond the minority of the apprentice.
Seetion 3 provides that when the father of an
intant child abanduns and leaves the child with the
mother, the mother, with the approbation of two
justices of the peace, may biod the child a8 an
appientice to any person mentioned iu the last see
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tion, until the child attains the age of twenty-one
vears in the case of a male, and cighteen in the case
of a female; and an indenture to that effect, under
the hand and scal of the mother, and countursizned
by such justives, shall be valid; but no child having
attained the age of fourteen years shall be so appren-
ticed unless he or she consents.

Scetion 4 provides for the apprenticeship of
orphans or minors, who have been descrted by their
parents or guardians.

Section 5 provides that if the master of an appren-
tice dies, the apprentice shall by act of law be trans-
ferred to the person, if any, who continues the
establishment of the dcceased; and such person
shall hold the apprentice upon the same terms as the
deceased, if alive, would have done.

Section § provides that a master may transfer his
apprentice to any person who is competent to reccive
or take an upprentice, and who carries on the same
kind of business.

The consent of the apprentice to the assignment is
not here mentioned, and this section scems to intro-
duce a change into the common law, according to
which an appreatice could not be assigned without
his consent.

For refusing the apprentice necessary provisions,
or for misusage, cruelty or ill-treatment, the master
may be fined by any justice, mayor or police magis-
trate; and for disobedience or other improper con-
duct, the apprentice may be imprisoned in the com-
mon gaol or house of correction for not more than
onc mouth (sces. 9 & 10).
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Any person knowingly barboring or empluying «u
absconding apprentice, b comes liable 1o pay ‘the
full value of the apprentice’s Iabour (see. 14,

In the cases provided fir by the above mestion 1
sections 2, 5 & 4, an instrument under seal secius
to be required; but soction 1 seems to perwit a
minor, under the circumstances thorein mention I,
to enter into an engmrement to perform ang serviee
or work, which, whether written or verbul, shall be
binding on him.  This scetim dows not seem t refer
to contracts of apprenticeship, but to contracis for
the performance of any scrvice or Jubonr; and there-
fore, notwithstanding the wording of this «vtion, it
is probably still necessary in all cases that contructs
of apprenticeship should be by indeuture under seal.

A creat part of the law respecting the relation of
master and servant has already been treated of under
the head of ¢ Principal and Agent;” for every ser-
vaut is, in executing the duties required tiom him
by his contract of service, his waster’s nzeut. A few
remarks on the contract by which this rclation is
ercated, and an account of the chanzes in the law
introduced by Con. Nt U, (., eap. 75, intituled,
«An Act respeeting Master and Servant,” are there-
fure all that is here necexsary.

When the hiring is under a special agreement, the
terms of that agrecment must of eonrse be ubserved.
If there be no specinl agrecment, but the hiring isa
genceral one, withont mention of time, it is considered
to be for a year eertain.  If the sevvant e mtinue in
employment beyond that year,a contract for u sccond
year is implied, and so ov.  Indecd in case of wenial
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or domestic servants, the contract is by general cus-
tom dissoluble by a month’s warning, or payment of
a mouoth’s wages. Aud though a hiring in general
words is primd facle presumed to be for a year, even
though the master and servant may have thought
that they could separate within the year; and though
the circumstance of the servant’s leavin in the widdle
of a year, or having previously served for a shorter
time than a year, will not prevent the usual inter-
pretation from taking place; yet this presumption,
arising from the use of general words, is capable of
being rebutted. Thus, a geveral hiring at weckly
wages is but a weekly hiring, if there be no other
circumstance whence the duration of the contract
can be collected, e. g., a hiring at 8o much per weck,
‘“for so long a time as the master shall want a ser-
vant,” or “fur so long a time as the master and
servant shall agree,” are weekly hirings. But, if
there be any circumstance to show that a yearly
hiring was intended, a reservation of wages payable
at shorter intervals will not control it ; as, where the
contract was to serve ‘‘at the rate of four shillings a
week,” the parties haviog liberty to part at a month’s
notice from either, this was held to be a hiring for a
year; for the mention of a month showed that the
stipulation for a weekly payment of wages was not
intended to limit the duration of the contract. But
an indefinite hiring by piece work, or a hiring to do
a certain quantity of work, cannot be counsidered a
yearly hiring.

It follows from what is above stated, that if a
waster dismiss his servaut (hired generally) without
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cause, the latter will have a rizht to wages up to the
expirativon of the year; while, on the other haod, if
the servant quit his master causcle=<ly, he will be
entitled to no wazes: nor will he be so entitled if
dismisccd before the expiration of his term of service
for wisconduct.

The master will be justified in taking this step by
any cxhibition of moral turpitude on the part of the
servant, ¢. g., an assault on a maid scrvant, or the
persuasion of an appreatice tu clope; by a refusal to
obey his lawful orders, or the xervant’s unwarrantable
absence from his duty, even though involuutury; as,
if he subject himself to imprisonment. Though it
is otherwise if the abscnce be warraotable, e. g., fur
the purpose of having a severe hurt remedied. Auod
a mere temporary absence without leave, involving
no immoral purpesc, appears not to be a sufficicot
ground for his dismissal; especially if the master's
busincss be not scrivusly impeded. When a eclerk
claimed to be a partner, and to transact hu-ince-x as
guch, his master was held justiticl in immediately
di~ini~~iny him from his service.

As it would be found expensive and appressive if
disputes between master aud servant were always tn
be settled by wenns of an action at law, sammary
jurisdiction was at an carly period given in Enelind
to justices of the peace, adjudicate upon certain
matters of dispute between masters and servants.
The statute which grants and regulates this snmmary

jurisdiction of wasisirates in Upper Canada, is cap.
75, Con. Stat. Ul € intitaled, ¢ An Actrespecting
Master and Servant.”
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By section 3 of that Act it is provided, that all
agreements or bargains, verbal or written, botween
masters and journeyman or skilled labourers in any
trade, ealling or eraft, or between masters and ser-
vants or labourers, for the performance of any duties
or setvice of whatsoever nature, shall, whether the
performance has been entered into or not, be binding
on cach party for the due fulfilment thereof ; but a
verbal agrecement shall not exceed the term of one
year.

The fourth section of the Statute of Frands enacts,
amongst other things, that no action shall be brought
whereby to charge any person upon any agreement
that is not to be performed within the space of one
year from the making thereof, unless the agreement
upon which such action is brought, or some note or
memorandum thereof shall be in writing and signed
by the party to be charged therewith, or some other
person thercunto by bim lawfully authorized.

Section 3 of the Act above mentioned seems to
provide for cuses of agreement not exceeding the
term of one year, but which are to commence at a
future period, and would thercfore be within the
provisions of the fourth section of the Statute of
Frauds.

It will be noted that a contract for service which
is not to be perforned within the year must, accord-
ing to the decisions, be evidenced by a writing or
writings, in which must appear not only the promise
to serve, but the consideration for the promise.

By scction 4 it is enacted, that if, after any such
epgagement as is mentioned in rection 8 is entered
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into, and during the perivd f such caua e,
whether such employment has heen commmenced or
not, the person who thereby undertook o perform
any service or work. refuses to =t work, or (without
peritssion o dizchargs) Jeaves the cmp]n,\; of the
party whom he has encaved to serve, of refuses to
obey the lawful communds of the per-on under whose
directivn such scrvices are to be perfurmed, or nealeets
the serviee or injures the property of his employer,
the offender <lLall (upon the complaint of <uch em-
ployer or any person in charze under him) be liable
to punistanent for such offcuce, as preseribid by the
Aot

Neetion § renders tuvern-keepers and other peveons
lable to punishment for inducing servants to conle-
derate for demanding extravagant or high wages 5 and
section G provides that no tavern-keeper ur buarding-
housekeeper shall keep labourers’ weine uppardd
in pledge for more than six dollars.

Seetion 7 provides that any one or more ju-tie~
of the peace may receive the coviplaint-. on oath, of
partics complaining of any contravention of the pre-
ceding scetivns of the Act, und may cause all parties
concerned 1o appear before him or them, and shall
hear and determine the compluint in a summary and
expeditious manner, and punish partics found ;ruilty
of the offence ulleged, by fine or imprisonwent,
allowing such costx as may be legal and ju-t

On the peculiar wordivz of seetion 1, ¢ und during
the petiod of sueh engazement,” it was decided tha
all compluints under this section must be broueht
cetacnt had expired; and

before the term of the enon

)
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the words contained in the seventh section, ‘ may
receive the complaint, upon ocath, of parties com-
plaining,” gave rise to a doubt whether the magis-
trate could, in his discretion, examive the defendant
on oath.  Accurdingly, the Act 2 Vie., cap. 33, was
passed, by the first section of which the jurisdiction
of wagistrates is cxtended to eomplaints brought
within one month after the termination of the engage-
ment for service; and by section 2 magistrates are
required to take the evidence of the defendant, if
tendered, as well as that of the complainant. A
summary remedy is also given by section 12 of the
Act respecting Master and Servant, to the servant or
labourer against his master, in case of misusage, refu-
sal of necessary provisious, cruelty, ill-treatment, or
non-payment of wages.

It is to be observed that the punishment imposed
upon servants and tavern-keepers for offences against
the provisions of sections 4 and 5 of the Act respec-
tively, is a fine or imprisonment ; and where the fine
i8 not paid, the defendant may be imprisoned. But
section 12, under which the Master may be directed
to pay wages and costs, only empowers the magis-
trate to issue a distress in default of payment, but
not to imprison.

It is not deemed necegsary to devote a section to
the subject of contracts with seamen, as there is no
special legislation affectiog mariners navigating the
Canadian lakes. If any such wariner or sailor hasa
claim for wages, he may enforce it in Upper Canada
under the Act respecting Master and Servant, or
bring an action to recover the wages in the ordinary
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courts. Disputes between master mariners and i
scamen may in general be settled uoder the provi-
tions of the above mentioncd Act, as the relation «f
master and scrvant has been held to exist between
such persons.

——e—

K. Contracts of Sal.,

A eale is a transmutation of property from onc
man to another, in consideration of a Lioney price.
It differs from barter or exchange in this respect,
that exchange iz, correetly speaking, a transiutation
of property from one man to another fur a considera-
tion not given in money, but in sume other surt of
cotmmodity.

Where a wan has in himsclf the property in goods,
the general rule is that he may dispose of then by
gale tu whom=never and however he pleases 3 providel
that the circumstances of ~uch disposal are not such
as to bring it within the scop of section 1~ of the
Act for the relief of Insolvent Dobiors, or that of the
Insolvent Actsof 15614 and 1565 ; and provided that
judgment liax not been obtained against him, a1 the
writ of exceution actually delivered to the sheriff, for
then the goods are bound to answer the debt from
the time of the delivery of the writ to the ~horitf
Iiven in this latter ease, as the property rewains in
bim, he may dispose of them subject to the sheriff's
right to seize. By the law of Eucland, sales of goods
made in certain privileced places in England called
markets overt, by persons who have a0 proporty in
the goods, but ooly the possession of them, confer a

19
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good title on the purchaser; but it scems to be gene-
rally considered that the law of market overt does
not apply to this Province, and consequently a sale of
goods by a person who has no right to sell is in no
case valid against the rightful owner. And a person
whose goods have been stolen may recover thew or
their value by action from an innocent vendee, though
he has taken no steps to prosecute the thief.

A sale of goods must be either by decd or purol.
When the sale is made by deed, the instrument is
called a bill of sale, and the property in the goods
passes by the delivery of the instrument out of the
vendor into the vendece. Other writings, not under
scal, do ot of themselves convey the property, but
are merely evidence of parol sales and contraets of
sale, by virtue of which the property passes.

By Imperial Statute 29 Car. II. cap. 3, commonly
called the Statute of I'rauds, which is in force in
Upper Canada, and by cap. 44, Con. Stat. U. C,,
certain contracts for the sale of goods are required to
be evidenced by writing. Before we come to them
it may be well to point out what was necessary, before
these statutes came into force, to effect a valid sale of
goods. By the common law, if A made an offer to
B to pay him a certain price for his goods, and B
accepted his offer unconditionally, the bargain was
complete; and A, if he tendered the stipulated price,
might, on B’s refusal to deliver the goods, have brought
an action of trover for them. In the sameway, if A
refused to pay the price on the goods being offered
to him, B might have brought an action against A
for the price. Dut if A and B scparated without
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furtler words, after coucluding a bargain, which,
like this, contemplated a present aod imwediate
cowpletion of the sale, and a transfer of the oonls
snd the price respectively, such scparation wou'd
have been considered as equisalent to mutual consent
to rescind the contract.  This, of course, would not
have been the case if anything were given in part
payment, or part of the gouds were delivered by way
of caruest: mor would wny such inference have been
drawn from their scparation if the bargain was bot
by its terms intinded to be performed at once. but at
sumo futare tiuie.

Thus the parties were. according tu the common
Yaw. personadly bound by their contract to each other
as soon a8 words of agrcement had passcd between
them.

Ruch was the common law respecting all sales of
personal property, and such is still the law respeet-
ing sales of goods under the value of L10 sterling
(B 1x.6it1), with this addition, that, by the fourth sce-
tion of the Ntutute of I'rauds, no activn can be main-
tained on any acreement for the sale of them that ix
not to be performed within the rpace of one year
from the wmuking thereof, unless the agreemant be
in writing, and sizned by the party ta bLe clurged
therewith, or some other person thereunto by lim
lawfully authorized. It has Leen decided. however,
that an agrecwent is valid though not in writivg, if
it possibly ceuld be perturmed within the year.

With respect o contracts for the sale ol zoods of
the value of L1010 sterling and upwards, they, besidos
being within the rection of the Rtatute of Frauds
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just commented upon, are also governed by the
seventeenth section, which enacts that no coutract
for the sale of any goods, wares and merchandise, for
the price of £10 [sterling] or upwards, shall be al-
lowed to be good, except the buyer shall accept part
of the goods so sold; and actually receive the same, or
give something in earnest to bind the bargain, or in
part payment, or that some note or memorandum in
writing of the said bargain be made and signed by
the parties to be charged by such contraet, or their
agents thereunto lawfully authorized. We will con-
sider one by one the parts of this important section.

No contract for the sale of any goods, wares and
merchandises. — A distinction was formerly taken
between cuses in which the thing contracted for was
in existence and capable of delivery at the time of
the contract, and cases in which it was necessary that
something should be done in order to render it capa-
blo of delivery. The former cases were universally
allowed to be within the Aect; but the decisions en
the question whether the latter were so, were not
very consistent. However, by sec. 11, cap. 44, Con.
Stat. U. C., following Imperial statute 9 Geo. IV.
cap. 14, sec. 7, it is enacted that the seventeenth
section of the Statute of I'rauds shall extend to all
contracts for the sale of goods to the value of $40
and upwards, notwithstanding the goods may he
intended to be delivered at some future time, or may
not at the time of such contract be actually made,
procured or provided, or fit or ready for delivery, or
some act may be requisite for the making or com-
pleting thereof, or rendering the snme fit for delivery.
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It is to be ohevrved that while, in order thit the con.
tract for the salc of goods may come within the rcven-
teenth section of the Statute of Frauds. it is necessary
that the =uuds which are the sulji-ct of the contract
should be of the value of £10 sterling or upwards, scc.
11, cap. 41, Con. Stat. U. (., applics to contracts for
the sale of poods of the value of §10 and wpwarls
A contract for the sale of stock, or shurcs in a canal
company, or similar pullic undertaking. is nut
within the seventeenth section of the Statute of
Frauds. nor is a contract to procure goods and carry
them. Suales by auction, however, are withiu this
section.

Focept the buyer shall acccpt part of the youds s
sold, and actually reccive the g . —There are two
sorts of acceptance recogmzod by the Courts under
this section, an actual and a coustructice aceiprance.
An actual delivery of the whole of the goonls into the
possession of the purchaser, is casily recognized when
it vecurs; but in many cases, where the nature
weirht, size or situntion of the goods would render
the actual delivery inconvenient, a symwbolical delivery
and acecptance has been allowed.  Ior instance, the
delivery of the key of the warchousc in which the
gouds are lodged. or of some other ot the inddiia of
property, such as the bill of lading, has been held o
sufficient delivery.  No also a sufficient delivery may
bie in some cases inferred from the vendee's dealing,
and the vendor's sufferiog him to deal, with goods us
his own property. A transfer of 4 horse, I»)‘ order of
the vendee, from the vemdor's sale stable into another
of his stables, has been Lield sutlicient. Where a
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hogshead of wine in the warehouse of the London
Dock Company was verbally sold, and a delivery
order given to the vendee, the acceptance of the
delivery order by the vendee was held to be no accep-
tance of the wine, aud to be incomplete until the
London Dock Company accepted the order for deli-
very, and thereby assented to hold the wine as the
agents of the vendee. DBut where the acceptance of
part of the goods only is relied oo, it scems that the
acceptance of a sample which is a part of the goods
intended to be sold, and diminishes by an amount,
however small, the quantity of the goods remaining
to be delivered, is a sufficient acceptance under the
statute to bind the bargain as to the whole.

Where two or more classes of goods are jointly
ordered, acceptance of one is an acceptance of the
other. Thus, where a person goes into a shop and
buys various different articles at the same time, guch
a person does not make as many different contracts
as there are articles purchased, hut one contract for
the whole; and the acceptance and receipt of any one
of the articles so purchased, will take the contract as
to all of them out of the operation of the statute.
But where growing crops were put up to auction in
several lots, and separately knocked down to 2 bidder
at separate prices, it was held that there was a dis-
tinct contract of sale as to each lot.

It is decided that ome person in possession of
another’s goods may become the purchuser of them
by parel, and may do subsequent acts without any
writing between the parties, which may amount to
an adeeptance,
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Or give something in earnest to bind the bargain,
or in part payment—If a purchaser of goods draw
the edge of a shilling over the hand of the vendor,
and return the money into his own pocket, which in
the north of Kngland is called ¢ striking a bargain,”
that will not be sufficient. A contemporaneous
agreement that a smaller debt due from the vendor
shall go in part payment of the goods when delivered,
is not a part payment within the provision.

Or that some note or memorandum of the bargain
be made.—The terms of the bargain may be collected
from various instruments, and need not necessarily
be contained in one. Thus, a series of letters relat-
ing to a bargain, and terminated by a letter express-
ing the assent of one of the parties to the contract,

“would be sufficient evidence against that party to
satisfy the statute. The contract must stand as it
appears in the written contract, as no alteration can
be made in it by word of mouth, though it may be
altogether rescinded by a paro! agreement to that
effect.

And signed by the parties to be charged.—The
appearance of the vendor’s name, printed in a bill of
parcels, is, it seems, a sufficient signature to bind
him. If the note commences with “I, A. B., agree
to sell,”” that is a sufficient signature by A. B., though
it is otherwise where a signaturc at the end of the
instrument was manifestly intended in order to its
cowpletion ; as, where it concluded “as witness our
hands.” And as the statute only requires the signa-
turc of the parties to be charged, a memorandum
signed by the vendor has been held sufficient to bind
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hogshead of wine in the warehouse of the Londori
Dock Company was verbally sold, and a delivery
order giveu to the vendee, the acceptance of the
delivery order by the vendee was held to be no accep-
tance of the wine, and to be incomplete until the
London Dock Company accepted the order for deli-
very, and thereby assented to hold the wine as the
ageots of the vendee. DBut where the acceptance of
part of the goods only is relied on, it seems that the
acceptance of a sample which is a part of the goods
intended to be sold, and diminishes by an amount,
however small, the quantity of the goods remaining
to be delivered, is a sufficient acceptance under the
statute to bind the bargain as to the whole.

Where two or more classes of goods are jointly
ordered, acceptance of one is an acceptance of the
other. Thus, where a person goes into a shop and
buys various different articles at the same time, such
a person does not make as many different contracts
as there are articles purchased, but one contract for
the whole; and the acceptance and receipt of any one
of the articles so purchased, will take the contract as
to all of them out of the operation of the statute.
But where growing crops were put up to anction in
several lots, and separately knocked down to a bidder
at separate prices, it was held that there was a dis-
tinct contract of sale as to each lot.

It is decided that one person in possession of
another’s goods may become the purchaser of them
by parol, and may do subsequent acts without any
writing between the parties, which may amount to
an aoceptance.
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Or give something in earnest to bind the bargain,
or in part payment—If a purchaser of goods draw
the edge of a shilling over the hand of the vendor,
and return the money into his own pocket, which in
the north of England is called * striking a bargain,”
that will not be sufficient. A contemporaneous
agreement that a smaller debt due from the vendor
shall go in part payment of the goods when delivered,
is not a part payment within the provision.

Or that some note or memorandum of the bargain
be made.—The terms of the bargain may be collected
from various instruments, and need not necessarily
be contained in one. Thus, a scries of letters relat-
ing to a bargain, and terminated by a letter express-
ing the assent of one of the parties to the contract,
would be sufficient evidence against that party to
satisfy the statute. The contract must stand as it
appears in the written contract, as no alteration can
be made in it by word of mouth, though it may be
altogether rescinded by a parol agrecment to that
effect.

And signed by the parties to be charged.—The
appearance of the vendor's name, printed in a bill of
parcels, is, it seems, a sufficient signature to bind
him. If the note commences with “I, A. I., agree
to sell,” that is a sufficient signature by A. 3., though
it is otherwise where a signature at the end of the
ipstrument was manifestly intended in order to its
completion ; as, where it concluded ““as witness our
hands.”  And as the statute only requires the signa-
ture of the parties to be charged, a memorandum
signed by the vendor has been held sufficient to bind
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him, though it was not signed by the vendee, against
whom, therefore, the contract could vot have been
enforeed.

Or their agents thereunto lawfully authorized. —
The authority need not be in writing, and a subse-
quent recognition by the principal is sufficient evi-
dence of its having been given. DBut it has been
held that oue of the contracting partics cannot be the
agent of the other for this purpose. An auctioneer,
however, isin general considered, as the agent of both
parties, to bind them by signing for them ; and if the
auctioncer, or auctioneer’s elerk, write down the pur-
chaser’s name in the sale-book, opposite the lot for
which he is the highest bidder, that is a sufficient
signature within the Act.

But the contract bas also, in some cascs, the
further effect, besides that of binding the parties, of
transferring the property in the goods to the person
purchasiog, and that in the price to the person sell-
ing; so that the goods, though in the possession of
the vendor, are nevertheless at the risk of the pur-
chaser. This effect takes place where a contract is
made with a view to immediate completion, and the
price of the gnods is tendered, or in whole or in part
paid, or the goods, on the other hand, are offered to
the purchaser, or a part, even the smallest portion,
delivered to him. Again, where a contract is made,
the completion of which is postponed by agreement
till a future day, and the goods purchased arc in the
possession of the vendor, and nothing is required to
be done in the way of preparation or of selecting
them, or setting them apart before delivery to the
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purchaser, the goods are, immediately after the
making of the contract, held by the vendor at the
risk of the purchaser; but in cases where the pro-
perty in the goods has passed, the vendor may still
have a right to retain the geods by virtue of his lien
for the purchase money. If the bargain is for ready
money, the vendor is not obliged to part with the
goods till the price is paid. If, however, credit is
given for the price, and the vendor has contracted to
deliver the goods either immediately or at some day
before the expiration of the credit, he has no right
to detain the goods. A lien is wholly inconsistent
with a dealing on credit, and can only exist where
payment is to be made in ready money, or by the
giving of security; and if security is agreed to be
given, the lien will exist until the security is given.
The vendor must deliver the goods as soon as the
vendee has performed all the conditions precedent on
his part, and may, if he refuse to do so, be sued
either specially for non-performance of his contract,
or in trover for the goods themselves. If it be gene-
rally mentioned that the vendor shall send the goods,
that means within a reasonable time; and what time
is, under the circumstances, reasonable, is a question
of evidence. If a particular day for delivery be spe-
cified, an actual tender of the goods to the purchaser,
if ke be at his warehouse, at any hour of the day
which will allow him before midnight to examine,
weigh and receive them, will be good, in the absence
of any special custom; but the purchaser is not
bound to remain at his warchouse after a reasonable

time before sunsct to allow of the cxamination. In
20
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the absence of special stipulation, the condition pre-
cedent on the vendec’s part is readiness to pay the
price; and of this readiness to pay, a demand of the
goods is primd facie evidence. But where the goods
are sold on credit, the vendor may be compelled to
deliver up the goods without payment or tender of
the price. And where goods are not sold on credit,
and the vendor, without insisting on payment before-
hand, has done that which amounts to a delivery of
the goods, e. g., has made a symbolical transfer of
property which by its nature is unfit to be delivered
otherwise—as, for instance, by giving up to the ven-
dee the key of the warehouse where it is deposited,
or giving a delivery order to the wharfinger in whose
possession it is, to which order the wharfinger has
signified his assent, or where he has donc any ast
which would determine his right to stop in transitu—
he cannot take advantage of the circumstance that
the goods are not gone entirely beyond his control, to
retract his act of delivery, and detain the goods until
the price is paid.

If an article is bespoken to answer a particular
purpose, a warranty is implied that it will answer
such purpose. In every contract to supply manufac-
tured goods, a warranty is implied that they shall he
of 2 merchantable quality. But where goods are sold
by sample, though the vendor is bound by his express
contract to furnish something corresponding with the
sample, no warranty as to their being merchantable is
implied. Every affirmation at the time of sale of
personal chattels is an express warranty, provided i
appear to have been so intended; but a warranty
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nfter the sale is void, for want of consideration.
Where the sale is by a written contract, however, no
oral allegation can possibly operate as a warranty, for
the writing is the only evidence of the contract. The
vendee of a specific chattel, delivered with a warranty,
has no right to return it, though he may use the
breach of that warranty as evidence in reduction of
the vendor’s claim for compensation, or may bring
an action thercon against him. But if an article is
ordered from a manufacturer, who engages that it
shall be of a certain quality, or fit for a certain pur-
pose, and the article is never completely accepted by
the party ordering it, the latter may return it as soon
as he discovers the defect, provided he has done
nothing more in the meantime than was necessary to
give the article a fair trial. And where goods are
purchased by sample, the purchaser may return them,
if not in accordance with the sample, within a reason-
able time for examination and comparison. It isto
be observed, moreover, that defects apparent at the
time of a bargain are not included in a warranty,
however general, because they can form no subjeet of
deceit or fraud, and both parties must be held to have
understood that the warranty was made, saving those
manifest defects contemplated by the parties.

If the vendee refuse to accept the goods, the ven-
dor, haviag performed all conditions precedent on his
part, may sue him either specially upon his contract,
or, if the property have passed to the vendee, for
goods bargained and sold; in which latter form of
action he will recover his entire price, while in the
special form he will recover but the awount of damage
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sustained by him. If the goods are to bo delivered
at a stipulated place, the vendor, before suing for the
price, must tender them there, unless, indeed, the
vendee have refused or put it out of his own power
to complete the contract. If there be no stipulated
place, it is the vendee’s business to fetch them.
Where the goods are to be forwarded by a carrier,
the vendor must enter them so that the carrier may
be responsible for their value if lost.

Asfraud vitiates every contract, it will be a sufficient
excuse for the vendee’s non-performance of his part,
that the vendor was guilty of fraud, as by employing
puflers at an auction to enhance the price, without
giving notice of his intention to do so; though there
will be a difference if the intent were not to enhance
the price generally, but only to prevent the goods
from going at an under value. And it is clear that
an employment of any one to hid vitiates a sale
advertised to be ¢ without reserve.”” Fraud in one
party gives the other party a right to rescind the
contract; but if a vendee, after discovering the
imposition, choose to lie by and treat the property as
his own, he will be considered as having elected to
confirm the transaction, and that even though he has
discovered a new incident in the fraud, for that does
not give him a new right to rescind, but merely
strengthens the evidence of the vendor’s dishonesty.

Either party may of course excuse himself from
the performance of his contract by showing that it is
illegal: in other words, any illegality either in the
promise sought to be enforced, or in the consideration
supporting the promise, is a ground for avoiding the
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contract. But where both the consideration and the
matter to be performed are legal, the plaintiff will
not be prevented from recovering by au infringement
of the law, not contemplated by the contract, in the
performance of something to be done on his part,
Thus, a rectifier in England having, contrary to statute
6 Geo. IV. cap. 8, sold spirits without a permit
cxpressing their true strength, was allowed to main-
tain an action for the price.

By sec. 8, cap. 104, Con. Stat. U. C., “all sales
and purchases, and all contracts and agreements for
sale or purchase, of any real or personal property
whatsoever, made by any person or persons on the
Lord’s Day, shall be utterly null and void.” It will
be observed that this enactment is more sweeping
than the English act, which has been held only to
render illegal and void sales made in the course of
the ordinary calling of the vendor. Thus, where in
England a man sold a horse on Sunday, the sale was
upheld on the ground that the sale was not within
the vendor’s ordinary calling. But such a sale would
be clearly void by our statute.

Contracts of sale may also be held void for ille-
gality, independently of any statute, on account of
immorality; as, a contract for the sale of obscene or
libellous prints.

It is not necessary that an act forbidding any con-
tract should declare it to be illegal, nor does it matter
what the object of the statute may be; nor if an act
or contract is prohibited merely by the imposition of
a penalty, is any one allowed to sustain the legality
of the contract by declaring himself ready to pay the
penalty. -



CHAPTER V.

MERCANTILE REMEDIES.
——

1. Stoppage in Transitu.

When goods are consigned on credit by one mer-
chant to another, it sometimes happens that the
consignee becomes bankrupt or insolvent, while the
goods are on their way to him and before they are
delivered. In such case, as it would be hard that
the goods of the consignor should be applied in pay-
ment of the debts of the consignee, the former is
allowed by law to resume possession of them if he
can’succeed in doing so while they are on their way.
This resumption is called stoppage 4n transitu.

One who i8 2 mere surety for the price of goods
consigned has not, as such surety, the right to stop
in transitu. If a person abroad, who, in pursuance
of orders sent him by a merchant here, purchases
goods on his own credit of others whose names are
unknown to the merchant, and charges a commission
on the price, he will have a right to stop in transity,
if the merchant fails while they are on their journey.
So also will a person who consigns goods to be sold
on the joint account of himself and the consignee.

As to the period during which goods may be thus
stopped, the general rule is that they are én transitu
80 long as they remain in the possession of the
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carrier, a3 such, whether by land or water, even
although such carrier may have beeu appointed by
the consignee himeelf; and also while they are in
any place of deposit connected with the transmission
and delivery of them, aud until they eome into the
actual or constructive possession of the consignee.
Thus, if goods be landed at a sea-port town, and there
deposited with 2 wharfinger appointed by the con-
signee to forward them thence by land to his own
residence, they are subject to the consignor’s right of
stoppage while in the hands of the wharfinger. But
the transit is completely at an end when the goods
arrive at an agent’s who is to keep them till he
receives the further orders of the vendee.

When the possession of goods has been resumed
by the vendor under his right of stoppage in transitu
he is restored to the lien for the urpaid purchase-
money which he had before he parted with such pos-
gession, but according to the better opinion, the con-
tract for sale is not thereby rescinded.

The right to stop @ transitu may be defeated
however, by the assignment of the bill of lading of
the goods by the consignee, made for a valuable
consideration and without notice to the assignee that
the goods were not paid for.

A consignor who is desirous and who has a right
to stop the goods in fransitu is not obliged to make
an actual seizure of them while upon their road; it
‘is sufficient to give notice to the carrier in whose
hands they are, on the delivery of which notice it
becomes that person’s duty to retain the goods, so
that if he afterwards by mistake deliver them to the
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vendee, the vendor may bring trover for them, even
against the vendee’s assignees, if he himself have
become bankrupt; and the carrier who after tho
receipt of such a notice delivers goods to the vendeo
is guilty of a tortious act, for which he may, of course,
be held responsible.

3. Lien.

A lien is a right to retain property until a debt
due to the person retaining has been satisfied. It is
not incompatible with a right in the party retaining
it to sue for the same debt. Particular liens are
where persons claim to retain the goods in respect of
which the debt arises, and these are favoured by the
law. General liens are claimed in respect of a gen-
cral balanoe of account, and these are to be taken
strictly. Where a lien exists it is available although
the debt for which the party retaining claims to hold
the goods be of more than six years’ standing, and
the remedy by action at law barred, in consequence,
by the Statute of Limitations.

The doctrine of lien originated in certain prinei-
ples of the common law, by which a party who was
compelled to receive the goods of another was also enti-
tled to retain them for his indemnity ; thus carriers
and inn-keepers have by the common law a lien on
the goods entrusted to their charge; the rescuer of
goods from perils of the sea has a lien for salvage;
and it is a principle that where an individual has
bestowed labour and skill in the alteration and im-
provement of the properties of the subject delivered
to him he has a lien on it for his charges, thus a
miller and shipwright have each a lien; so has a
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trainer for the expenses of keeping and training a
a race-horse. Such is the description of a lien at
common law. Wheunever one of any other kind is
sought to be established, the claim to it is not to be
deduced from the principles of the common law,
but founded on the agreement of the parties either
expressed or fo be inferred from wusage, and will
fail if some such contract be not shown to have
existed.

With respect to liens by special agreement, tho
question whether one has or has not heen created,
depends on the special terms of each individual con-
tract. The mere existence of a special agreement as
to price or other particulars will not of itself exclude
the right of lien, but if any of the terms of the agree-
ment are inconsisteat with that right, it will be
excluded. Thus an agreement stipulating for pay-
ment in a particnlar mauner, and out of a particular
fund, might be held inconsistent with a right of lien.

As express liens depend upon express contract, so
implied liens depend upon the implied contract which
may or may not be inferred from usage. The usago
whence such an agreement may be inferred is either
the common usage of trade, or that of the parties
themselves in their previous dealings with each other.
Of this description are most general liens, none of
which existed at common law, but all depend upon
the agreements of the parties themselves cither ex-
pressed, or to be inferred from their previous deal-
ings, or from the usage of trade and the decisions of
the courts of law thereon. It has been settled that
an attorney has a lien for his general balance on
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the papers of his client, which came to his hands in
the course of his professional employment, but this
right is only co-extensive with his client’s interest in
the papers. A factor has a lien upon all goods in
his hands for the balance of his general account, and
even on the price of those with the possession of
which he has parted. As a lien is a right to retain
possession, it follows that where there is no posses-
sion there can be no lien. It also follows that where
the possession of the goods has once been abandoned
the lien is gone. The rule concerning possession
is go strict, that if a party having possession of goods
cause them to be taken in exccution at his own suit
and purchase them, he so alters the pature of the
possession that his lien is destroyed, though the goods
may have never left his premises. And if when the
goods are demanded from him, he claim to retain
them on some different ground, and make no men-
tion of his lien, he will be considered as having
waived it.

If a security be taken for a debt for which the
party has a lien upon the property of the debtor,
such security being payable at a distant day, the lien
is gone. But a mere right of set-off to an amount
equal to that for which the lien is claimed does not
destroy it.
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contract of, what, 208.
usunlly effected by deed, 209.
duration of, restricted by Con. Stat. U. C. cap. 75, 209.
provisions of Coun. Stat. U. C. cap. 76, respecting,
200. et seq.
ApTICLES—
of partnership, 89, 90. See Purtnership.
A3SIGNEE—
of bankrupt, 42, 48, 50, 51, 53, 65, et seg. See Bank-
Tupley.
of bill of lading, rights of, 182. See Contracts of
Affreightment,
ASSIONMENT—
under Insolvent Acts, 41, 47. See Bankruptey.
of apprentice, 210. See Apprentice.
AT AND FroM—
construction of these words in policies, 191. Seo
Maritime Insurance.
AvertoN—
sale by, within Statute of Frauds, 221. See Coniracts
of Sale.
AUCTIONEER—
authority of, to act a3 agent of both parties, 224,
8ee Contracts of Sale.
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AvrHoRITY—

of agent, 108, et seq. See Principal and Agent.
AVERAGE—

general, 183.

particular, 183,

BaNkRUPTCY—

insolvent acts, object of, 40.
mode of accomplishing their object, 41.

voluntary assignment, under Act of 1865, may be
made without advertisement, 42.

but then must be made to an ¢ officinl assignee,” 42,

voluntary assignment, mode of procedure in, under
Act of 1864, 43.

voluntary assignment to be by deed, 43.

effect of assignment, 43.

what passes by, 44.

what acts of debtors generally are acts of bankruptey
under the Insolvent Acts, 44, et seg.

if a trader allows execution to remain unsatisfied till
within forty-eight hours from sale, he commits an
act of bankruptey, 46.

consequences of a {rader ceasing to meet his commer-
cial liabilities as they fall due, 46.

how taken advantage of, 46.

compulsory liquidation, 46, ef seq.

¢¢ guardian under the writ,”” 48.9.

assignee, effect of the appointment of, 51.

registration of deed of assignment, or order appoint-
ing assignee, 53.

powers of assignee, 53.

claim of set-off against insolvent may now be set up
against assignee, 54.

duties of assigoee, 55.

claim of landlord for rent as against assignee re-
stricted, 55.

leasehold property, eale of insolvent’s right in, by
assignee, 56.

real estate of insolvent, sale of, by assignee, 56.

rights of purchaser of, 57.

debts due to insolvent, sale by auction of, under order
of judge, 57, 59.

rights of purchaser of such debts, 58.

examination of debtor under oath as to assets and
liabilities, 58.

creditors, how notified to prove claims, 58.
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BangrUPTCY--Continued.

creditors, proof of demands by, 58.

what debts may rank on insolvent's estate, 58.

right of surety to rank upon cstute, 59. .

privileged claim of clerks and others in employ of in-
solvent, 59.

costs of suity, incurred previously to assignment, rauk
upon estato, Hi.

provisions of the Tosolvent Acts, in case of creditor
holding security from 1he insolvent, or from his
ostate, 69, 60.

dividends, declaration of, 61.

final account of assignee, G1.

discharge of assignee from office, 61.

payment of surplus to insolvent, 61.

discharge of insolveat, G1-2.

three modes of discharge provided by the Act, 62.

deed of composition and discharge, 63.

congent to discharge, 63-4.

unknown bolder of negotiable paper bound by dis-
charge, 64

proceedings upon petition to confirm discharge, 65.

grounds of opposition to petition, 65.

petition for discharge, 66.

grounds of opposition to, 66,

effect of discharge of insolvent, 65, 67.

power of judge to confirm discharge suspensively,
conditionally or absolutely, or to annul it altoge-
ther, 65.

composition or discharge obtained by corrupt bargains
between insolvent and creditor void, 66.

penalty imposed upon creditor taking bribe to consent
to discharge, &e., 67.

persons secondarily liable for assignee not discharged
by discharge of insolvent, 67.

mortgages and collateral securities not discharged
thereby, 67.

liabilities and obligations from which dcbtor not freed
by discharge, 67-8.

holders of such obligations may, however, receive
dividends, 68.

BarraTRY—

perile by, 194. See Maritime Assurance.

B1LL or EXCHANGE—

definition of, 123.
must be & written order, 123.
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Birr oF Excoaxee— Continued.
for the payment of money, 123.
must not be required upon a condition, or upon a con-
tingency not certain to happen, 123,
instrument not complying with definition not void, 123.
origin of, 124
form of, 125.
parties to, 125.
their liabilities, 125-6.
transfer of, 128-9.
in whose name to be sued, 129,
negotiability of, 129, 130.
when not negotiable, 129, 130.
indorsement in blank, in full, 130.
restrictive endorsement, 130.
effect of restrictive endorsement, 130.
liability of endorser, 130.
how obviated, 130.
endorsement ** without recourse,” 130.
is contract requiring consideration to support it.
131,

but absence of consideration must be pleaded, 131.

when defence of waat of consideration can be sot up;
131-2.

not betwcen remote parties, 131-2.

rights of parties receiving before due, 132-3.

after due, 132-3.

liability of parties as among themselves, what, 133.

may be varied by special circumstances or special stipu-
lations, 133, et seq.

cases under 9 Anne, cap. 14, 134.

when this statute no defence, 135.

usurious consideration, effect of, on bill or note, 135,

Joreign and inland, 126, et seq.

foreign bills require protest, 127,

what are foreign bills in Upper Canada, 127-8.

presentment of, for acceptance, 136.

when delay in presenting for acceptance will discharge
drawer and indorsers, 136.

drawee not bound to accept unless he has made bind-
ing contract to do 8o, 137.

notice of non-acceptance must be given to drawer, 137.

object of such notice, 137.

notice of non-acceptance must also be given to indor-
sers, 137,
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Bt oF Excnanee— Continued.

liability of drawer and indorsers in case of non-accep-
tance, 137.

acceptance must be in writing, under cap. 42, Con.
Stat. U. C., 137.

what amounts to acceptanco under this Act, 137.

acceptance may be absolute or conditional, 138.

absolute acceptance, what, 138.

conditional, what, 138.

holder not bound to reccive conditional acceptance, 138.

acceptance supra protest, what, 138,

effect of, 138-9.

acceptor supra protest eotitled to reccive notice of
non-payment, 139.

presentment for payment, 139.

days of grace, what, 139.

wher allowed, 139.

when last day of grace falla upon Sunday, or any of
certain holidays, bilt is payable upon following
day in Upper Canadn, 139.

but on preceding day in Great Britain and the United
States, 139.

holidays, what days are, for purpose of postponing
maturity, 140.

presentment for payment required, to bind parties
other than acceptor, 140,

presentment for payment, in what cases necessary to
bind acceptor, 140.

not necessary in Upper Canada in order to bind accep-~
tor, even where particular place of payment spe-
cified, 141.

otherwise in Lower Canada, 141.

presentment for payment, how to be made, where no
particular place mentioned, 141-2.

presentment in case of death of acoeptor, 142.

when presentment excused, 141-2.

notice of dishonor, 142, ef seq. See Nolice of Dis-
honor and Notary Public.

principal and surety, in relation to, 149,

binding agreement by holder to give time to, or a release
of acceptor, releases drawer and endorsers, 149.

effect of stipulation saving rights of holder against
drawer or endorsers, 149, 150,

promi.ses of acceptor, drawer, and each endorser dis-
tinct, and each may be sued separately, 149, 150.

or all together, 150.
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Bi o Excnance— Continued,
when all sued together, defendant may call co-defen-
dant a3 a witness in certain cases, 150-1.
interest on, 154, et seq. See Interest.
stamps oo, 157, et seq. See Stamps.
lost bills, remedy on, 164.
Statute of Limitations, when it commences to run on,
164-5.
if person liable out of Upper Canada when right to
sue accrues, time extended for suing, 165.
but absence of creditor will not extend the time, 165.
BiLL oF Laping, 181-2. See Contracts of Affreightment.
Biry oF SALE—
of ship, 83. See Shipping.
of goods passes property on delivery, 218. See Con-
tracts of Sale.
must be registered in certain cases, 32.
how renewed, 33.
BorroMRY AND RESPONDENTIA—
bottomry, what, 184.
respondentia, what, 184-6,
circumstances requisite to mako these bonds valid, 185.
where several bottomry bonds given, the last has pri-
ority, 185.
bottomry bonds exempt from operation of Usury laws,

DROKER. Se;a Principal and Agent.

CAMPHENE—
use of, on insured premises, 202.
CARRIEBS—
common carriers, what, 175.
their duties, 175-6.
liable for all losses except the act of God and the
Queen’s enemies, 176.
distinction between carriers by water and carriers by
land as to liability for robbery, 176.
limitation of liability of, by notice, 176-7.
how far this notice protects the carrier, 177.
lishility of carriers contracting to carry to a point
beyond their ordinary means of conveyance, 177-8.
remuneration of, 178.
remedies for charges, 178.
remedy against carriers for extortion, 178.
carrier’s lien for charges, 178.

21
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CERTIFICATE—

of registry, 81. See Shipping.
CHANCERY—

jurisdiction of, in referonce to property of married
women, 37, 40.
Jjuvisdiction over partoerships, 90, 93, 94,

Cparren MonrTaage—
registey of, 32.
renewal of, 33.
sale of goods subject to, under fi. fa., 24.
CUABTER—
of incorporation, 108. Sce Corporations.
Cuarter Parry—Seo Contracts of Affreightment.
CneQueE—
form of, 151.
what, 151.
when bankers bound to honor cheques of customers,
151.
when marking cheque ¢ good” amounts to an accep-
tance, 151,
how transferred, 152,
when to be presented for payment, 152.
effect of delay in presenting for payment, 162,
notice of dishonor of, 1563,
banker paying forged cheque must sustaia the loss, 153,
unless deception facilitated by carelessness of the
drawer, 163,
banker not to bear the loss when negotiable cheque
paid to thief or finder, 153,
crossed cheques, 153.
CHOSE IN ACTION~—
what, 36, 77.
equitable and legal, 37.
husband’s right to wife’s, 36-7.
CHOSE IN POSSESBION—
what, 77.
CIRCULAR—
to announce dissolution of partoership when proper,
100.

CLERE—
rights of, under master’s bankruptey, 59,
auctioneer’s signature of, contract at auction sale
binding on parties, 224,
CoGROVIT ACTIONEM—
void in certain cases, 83.
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CovrsecrioN oF DEBTS BY Surr—
three classes of Courts, 15.
Jjurisdiction of Division Courts, 15.
County Courts, 15,
no costs except disbursements in Division Courts, 15.
costs allowed in the County Courts and Superior
Courts, 15.
rules for choice of Division Court, 15, 16.
no restriction on choice of County Courts or Superior
Courts in transitory actions, 16.
change of venue in Superior Courts, 17.
rules of evidence modified as to Division Courts, 17.
service of summons ip Division Courts, 18.
confessions in Division Courts, 18.
executions in Division Courts, 18.
sittings of County Courts for trial of causes in the City
of Toronto, 19.
sittings of County Courts for trial of causes in other
counties, 19._
sittings of Superior Couits for trial of causes in the
City of Torounto, 19.
sittings of Superior Courts for trial of causes in other
counties, 19.
time occupied in collection of debts in Superior
Courts, 19, 20.
time occlirpied in collection of debts in County Courts,
19, 20.
power of judge of Superior Courts to order action
brought in Superior Court to be tried in County
Court, 21.
immediate execution in County Courts, 21.
Superior Courts, 21.
effect of the order for immediate execution, 21-2.
terms in County Courts, 22,
Superior Courts, 22.
execution in County Courts, 22.
Superior Courts, 22,
claim of landlord for rent as against f£. fa., 23.
exemptions from seizure under execution, 22-3,
chattel mortgage, sheriff can sell subject to, 24.
execution against lands, how to be advertised, 24.
land may be sold under an execution, subject to a
mortgage, 21.
interest of mortgagee cannot be so sold, 24.
but mortgage itself may be sold under fi. fa. goods, 25-
interest of joint owner of land may be sold, 25.
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CorrectioN oF Deprs By Stvir—Continued,
what interests in lands generally may be sold, 24.5.
attachment of debts and garnishing process, 25.
examination of judgmeot debtor, 26.
punishment of for fraud, 26. o
proceedings where debtor resides out of jurisdiction,
25-6.
attachment of property of absconding debtors, 28.
arrest of absconding debtor, 29.
discharge of, on Lis showing that he is not worth
G20, 29,
suing in other countries on judgments obtained in
Upper Canada, 30.
COLLECTOR—
of customs, duty of in registering ships, 80. See
Shipping
Coumon Law PROOEDURE AcT, 205, 26, 98.
CoMrostTION—
with creditors, 63, See Bankruplcy.
Conrany—See Corporations and Joint Stock Companies.
CUNCEALMENT—
of a material fact avoids policy, 202, 208. Sce Jn-
surance.
CONSIDERATIOR—
for bill or note primd facie presumed, 131,
want of, a defence, when, 131-2.
illegality of, 184, et seq., 228, ef seq. See, further,
Bills of Ezchange and Promissory Notes, Gua-
ranty and Suretyship, and Contracts of Sale.
CONTINGENT—
debts provable under bankruptey, 59.
CONTRACTS OF AFFREIGHTMENT—
what, 178.
two classes of, 178-9.
contract by charter party, what, 178-9.
contents of charter party, 179.
seaworthiness, covenaut for, when implied, 179.
liability of carrier when no restriction as to perils in
charter party, 179.
sometimes restricted by express stipulation, 179.
also restricted as to sea-going ships by Imperial statute
17 & 18 Viec. cap. 104, 180.
part 1988f this statute applies to all British dowminions,

provisions of this statute, 180.
owner not liable for loss by fire without his fault, 180,
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CoNTRACTS OF AFFREIGHTMENT—Continued,
or for losses to certain goods, unless true nature, &e.,
declared at time of shipping, 180.
nor in any case liable heyond value of ship and freight
on goods lost, 180.
contracta for couveyance in a general ship, what, 180,
1

bill of lading, form of, 1S1.

use of, 181,

negotiability of, 182,

indorsement and delivery of, does not traunsfer con-
tract, 182,

primage, what, 182.

demurrage, what, 182-3.

average, what, 183.

general average, what, 183,

loss must be voluntary to be subject of, 183.

how ascertained, 183.

salvage, what, 183-4.

cannot be claimed by those bound by contract to assist
in saving, 184

cannot be claimed if services ineffectual, 184.

contracts of affreightment, in what cases dissolved,
184.

CONTRACTY OF SALE—

what, 217.

difference between, and barter and exchauge, 217.

may be affected by Insolveut Debtors Act, 217,

or Insolvent Acts 1864-5, 217.

how affected by execution against goods of vendor at
time of contract, 217.

sales in England in market overt, 217.

no market overt in Upper Canada, 218.

sales of goods must be either by deed or parol, 218.

effect of sale by deed, 218.

use of other writings, 218,

certain contracts for sale of goods must be in writing,
by provisions of Statute of Frauds and Con. Stat.
U. C. cap. 44, 218,

common law respecting such sales, 218, ef seq.

still governs as to sales under £10 sterling, 219.

contracts not to be performed within a year must be
in writing, 219

statutory provisions respecting sales of goods over £10
sterling in value, 219, e seq.
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CosTRACT 0¥ SaLE— Continued. R

former distinction when goods not capable of delivery
at time of contract, 220.

removed by Cou. Stat. U. C. eap. 44, 220.

contract for sale of stock not within Statato of Frauds,
2y .

nor of shares in canal company, 221.

nor to procure goods and carry them, 221.

sales by nuction within statute, 221.

acceptance of goods, 221.

of two sorts, actual and constructive, 221.

actual acceptance, what, 221.;

constructive, what, 221.

symbolical delivery of goods, what, 221, et seg.

acceptance of part, 2i2.

of sample, 222,

of one of two classes of goods, 222.

purchaser in possession at time of purchase may do
acts amounting to acceptance, 222,

part payment, what does not constitute, 223.

terms of contract need not be comprised in one writ-
ing, 223.

no verbal alterations in terms of written contract
allowed, 223.

signature of party to be charged, 223.

what a sufficient signing, 223.

nced not he signed by both parties, 223,

agent’s authority to sign need not be in writing, 224.

ouo contracting party cannot be agent for other, 224.

auctionecr or auctioneer’s clerk may he agent for both
parties, 224.

transfer of property in goods by effect of contract,
224, et seq.

vendor in possession may have right to lien, notwith-
standing transfer of property, 225.

but not if credit given, and delivery is to be made
before expiry of time, 225.

when vendor bound to deliver goods, 225, 226, 228,

where goods to be delivered, 225, 228,

remedy of vendee on non-delivery, 225.

conditions precedent to performance of, on part of
vendee, 225-6.

implied warranty in case of article for particular pur-

) pose, 226.

in cage of manufactured goods, 226.

express warranty, what, 226,
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CoxTRaCT OF BALE—Continued,

warrant void if made after sale, 227.

po verbal warranty when contract in writing, 227.

right of vendee to return warranted goods, 227,

manifest defects not included in warranty, 227,

refusal of vendee to accept goods, 227,

remedy of vendor on, 227.

fraud avoids contract, 228.

employment of puffers at auction sale, 22%.

of person to bid at sale *‘ without reserve,” 228,

party injured by fraud may confirm trabsaction, 228.

what amounts to confirmation, 228.

illogality avoids contracts, 228.

but infringement of law not contemplated by contract
does not avoid it, 220,

contracts made on Lord’s Day, 229.

provisions of Con. Stat. U.C. cap. 104, respecting, 229.

difference in law of England and Upper Canada, 229.

immoral contract void, 229.

not necesgary that statute forbidding contract should
declare it illegal, 229,

CONTRIBUTION—
right of surety to, 171. See Guaranties.

Coxvoy—
what, 196.
nature of warranty to depart with, 196.

CORPORATIONS—

corporation aggregate, what, 103,

not dissolved by death of all original members, as
long as sufficient added to keep up required num-
ber, 103.

may sue or be sued, by corporate name, 103,

signify their assent to contracts by means of common
geal, 103

may be bound, in certain cases, where contract not
entered into by means of their common seal, 103.

common seal not all that is required to bind, 104.

contract must also be signed by the proper officers, 104.

CosTs—
in Superior Courts, 15.
County Courts, 15.
Division Courts, 15. See Collection of Debts by Suit.
Covuxring Housg—
notice of dishonor left there, in some cases sufficient,
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DECLARATION—
on registry of ship, its contents, 80, 81.
by aond before whom to be made, 80, 81.
on registry of transfer of ship, its contents, 83.
by and before whom to be made, 83.
Deen—
requisite in gencral to bind corporations, 103.
when digpensed with, 103.
of enmposition, 62-3.
of sale, 218. See Dil of Sule.
Den CREDERE—
agency, what, 113.
DeLivery oF Goons—
constructive, takes place when, 221,
DEMURRAGE—
what, 182,
DeviaTioN—
ita effect on policy, 196-7. See Maritime Insurance.
DiscuArGE—
of insolvent, 61, et scq.
of servant for misconduct, 213.
DisMissAL—
of servant, when justifiable, 213.
DissoruTion—
of corporations, 103. See Corporations.
of partnership, 96, et seg. See Parinership.
DivipERD—
under a bankruptey, 61. See Bankruptey.
DivisioN CoURTS—
rules of evidence modified in, 17. See Collection of
Debts by Suit.
DOCTMENTATION—
implied warranty of, in policy, 198.
DorMANT PARTNER, 91-2. See Partnership.

Earnest, 223. See Contract of Sale.
EMBarGo—

Effect of on a contract of affreightment, 184.
ExEmMizs—

perils by, 163, See Perils.

carriers not responsible for loss occasioned by, 176.

See Carriers.

EvIDExNCE—

rules of, modified as to Division Courts, 17.
EXCHANGE—

what, 217.

how it differs from a sale, 217,
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ExEcuTIONS—
against goods, 22.
against lands, 24, See Collection of Debls by Suit.
ExECUTOR—
of a deceased partner, rights and liabilities of, 94, 99.
of decetﬂsed debtqr, liabilities of, 70, ef seg. See Pro-

g3 a9 ¢ Repr

FacTor, 110. See Principal and Agent.

Feme CoverT—See Married Woman.

Fire—
perils by, 193. See Perils.

FIRE INSURANCE—
nature of contract of, 200.
insurable interests, what, 200, 201.
wager policies illegal, 200, 201.
misrepresentations and warranties in, 201.
whe|12 goscription of property interpreted as warranty,

1.

mere reference to deseription in policy will not make
it & warranty, 201.

oonditions and stipulations indorsed en policy, when
part of policy, 201.

effect of misrepresentation or concealment of material
faots, 201, 202.

nccuracy in describing property insured essential, 202.

suﬁio;%nt, however, if description substantially correct,

2.

special conditions, use of camphene, 202.

notice to first insurers of subsequent insurance, 208.

notice of previous insurance, 203.

linbilzi:)y of insurer in abgence of special conditions,

3.

liability of several insurers in same property, 208.

hazardous and extre-hazardous goods, 203, 204.

assignment of policy, 204.

policy not assignable before loss without consent of
insurer, 204.

otherwise after loss, 204.

loss and proceedings thereon. 204, 205.

open and valued policies, 204, 205.

distinction as to adjustment of loss between fire and
marine ingurance, 205.

no abandonment in fire insuranees, 205.

application of insurance money to repairs, under Im-
perial statute 14 Geo. IIIL. cap. 78, 205, 206.

22
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Firu—See Partnership.
FORBEARANCE—
to sue principal does not discharge surety, 150.
FrAUDS—
Statute of, 109, 167, 163, 214, 218, 219, 221. See
Contracts of Sale.
FravpvLexT PREFERENCES—See Bankruplcy.
Con. Stat. U. C. cap. 45, 31.
Con. Stat. U. C. cap. 26, secs. 17 & 18, 31.
state of law before these Acts, 31.
chattel mortgages and sales of personal property regu-
lated by Con. Stat. U. C. cap. 45, 32.
registration and renewal therveof, under this statute,
32, 33.
insolvent Debtors, Act respecting, effect of, 33.
Freroar—8ee Contracts of Affreightment.
meaning of word in policy, 188,

GAMING—
when o defence to action on bill or note, 131.
Gaming Povicy, 187, 200, 206. See Insurance.
GENERAL AVERAGE—
meaning of the term, 183.
loss must have been incurred voluntarily, 183.
amount of contribution, how calculated, 183.
Goop-wirL—
what, 77.
examples of, 78.
doctrine of, of recent origin, 78.
GRACE—
days of, 130. See Bills of Exchange and Promissory
Notes.
GUARANTIES—
what, 166.
liability of surety under, 166.
quasi-suretyship distinguished from genuine contract
of, 166-7.
sec. 4 of Statute of Frauds applies to latter only, 167,
requisites of guaranty under that Act, 167, et seq.
consideration not required to appear in the agreement
in Upper Canads, 168.
though consideration must still be proved, 168-9.
when person becoming liable for another procures the
release of the latter at same time, the contract is
not a guaranty, 169,
reimbursement, right of surety to, 169.
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GuarasTIES— Contlinued,

collateral securities, right of surety to on paymeat of
debt, 170.

provisions of 26 Vie. cap. 45, ou this point, 170.

rights of creditor against principal and sureties, 170,

may sue any or all simultanceusly, 170.

contribution, right of surety to, 170, 171.

equitable remedy of surety in ease of imsolvency of
one or more of his co-sureties, 171-2.

effect of release of principal by creditor, 172.

of binding agreements to give time to principal, 173-2.

fraud of creditor will vitinte contract as against sure-
ty, as well as against principal, 173,

fraud by ereditor and principal, effect of, 174.

continuing guaranty, what, 173-4.

examples of, 174.

verbal promises in nature of guaraunties, 174-5.

actions on, restrained in Upper Canada, 175.

HrriNg AND SERVIcE—Sce Apprenticeship and Musier and

Servant.

law of, 211.

chapges in, in Upper Canada, effected by Act respect-
ing Master and Servaut, 211.

general hiring, without meution of time, considered to
be for a year, 211.

contract in case of domestic servants dissolved by
month’s warning, 212.

or payment of month’s wages, 212.

what constitutes a weekly hiring, 212,

may be yearly hiring although wages payable at shorter
intervals, 212.

biring by piece-work not considered yearly hiring, 212,

nor hiring to do certain quantity of work, 212.

when gervant entitled to wages on dismissal before ex-
piration of term of service, 210,

when not, 213.

provisions of Con. Stat. U. C., ecap. 75, respecting
contracts and agreements of, 212, ef seq.

provisions of 29 Vic. cap. 33, respecting contracts and
agreements of, 216.

law of contracts of hiring with seamen same in Upper
Canada as law of other hirings, 216.

mutual remedies of master-mariners and scamen
against each other, 217,

Husranp AND Wirg, 35. See Varried Woman's Act.
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Hrporadques—
holders of, on insolvent’s estate, may take assignment
of equity of redemption on certain conditions, 60.

ILLEGALITY —
effect of, on a sale, 228,
on insurance, 187, 200, 206. See [nsurance.
Ixporsee—See Indorsement.
INDORSEMENT—
of bill, 129, 130. Sco Bill of Exchange.
of note, 120, 130. See Promissory Notes.
of bill of lading, 182. See Bill of Luding.
INFANT—
cannot trade, 88-9.
may be an agent, 88,
INLAND BiLL, 126. 8ee Bill of Exchange..
IxsoLvENcY—See Bankruptey.
IxsoLvent DEBTORS —
Act for Relief of, 29, 31, ef seg. 217.
INSURANCE—
what, 188.
policy, what, 186.
insurer, who, 186.
underwriter, who, 186.
open and valued policies, difference between, 186.
subject matter of, 186.
who may he insurers, 188.
who may be insured, 186. See Maritime, Fire and
Life Insurance.
agent, when bound to make, 113. 8ee Principal and
Agent.
InTeREsT—See Usury.
on promissory motes and billa of exchange, after ma-
turity, 164
any rate of, may be reserved by individuals, 154.
restriction as to banks, 155.
certain corporations restricted, 156.
what corporations unrestricted, 167,
INTEREST OR NO INTEREST—
meaning of, in policy, 187.

JETTIBON—
perils by, 193.
Jo1xT Brock CoMPANIES—
what, 104.
every member of, formerly liable for whole of debts of
company, 104
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Joint Stock Companies— Continued,

provincial statates respecting, 104-5.

provisions of cap. 64, Con. Stat. Can., 104, et seq.

petroleum wells, provisions of above Act extended to
companies working, by 29 Vic. cap. 21, 106.

eﬂ‘ectl of incorporation under these and similar Acts,

a8 to suing and being sued by corporate name, 106.

a3 to liability of members, 106.

imperial statute 25 & 26 Vic., cap. 89, provisions of,
respecting Joint Stock Companies in England and
and Ireland, 107,

JusTICES OF THE PEACE—
powers of, under the Act relating to Approntices and
Minors, 209, 210.
under the Act respecting Master and Servant, 213,
215, 216. See Apprenticethip and Hiring and
Service.

Laxpronp—
of bankrupt, right to arrears of rent restricted, 55.
Laws IN FoRCE IN UPPER CANADA—
introduction of civil and criminal law of England into
Upper Canada by proclamation, 10.
French laws in foroe before cession of Canada reserved
for French population, 10.
laws of Great Britain, how far applicable to Upper
Canada, 11.
cap. 9, Con. Stat. Can., its effeot, 12, 13.
sources of commercial law in Lower Canada, 18.
laws respecting promissory notes pearly same in
Lower Canada as in Upper Canada, 13.
attorneys aud solicitors in Upper Canada have no au-
thority to practice in Lower Canada, and wvice
verse, 13.
judgments recovered in Upper Canada, how enforced
in Lower Canads, 13, 14.
superior Courts in Upper Canada may issue subpeenas
for service in Lower Canada, 14.
Leases—
belonging to bankrupt, disoretion allowed to assignees
to sell, retain or cancel, 56. See Bankruptcy.
Lien—S8ee Contracts of Sale.
what, 232,
not incompatible with right to sue, 232.
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Liex—Continucd,
may be enforced, although remedy by action barred by
Statute of Limitations, 232.
particular, what, 232,
goneral, what, 202,
origin of doctrine of, 232,
carrier’s right of, 252
innkeeper’s right of, 232. )
right of person who has bestowed labor and skill on
article, 232.
by special agreement, how created, 233.
implied, depends upon implied contract, 23
contract may be inferred from usage, 233,
attorney’s, 233-4.
factor’s, 234.
no right of, without possession, 234,
abandonment of possession is abandonment of lien, 234,
waiver of, 234.
by taking security, 204,
set-off to amount equal to, does not destroy it, 234.
holder of, on insolvent’s estate, rights of, GO.
holder of, on estate of deceased debtor, rights of, 75.
vendor’s, 225-6.
Lire INSURANCE—
nature of contract, 206.
insurable intercsts, 206.
insurances under 29 Vic. cap., 77, 207.
good against creditors, 207.
premiums on, how to be made payable, 207.
special conditions, 207-8,
insurer, how far liable, #pecial conditicns in the ab-
sence of, 208.
suicide, death by, liability of insurer in case of, 208.
fraud and misrepresentation, effect of, ou policy, 208.
when one person insures the life of another, the latter
is his agent for the purpose of making representa-
tions, and the former is bound by his statements,
208,
Liu1TED PARTNERSHIP —
act respecting, 90, 91, 100, e scq.
how formed, 101.
how renewed, 101. See Purtnership.

MaRITINE INSURANCE—
what, 187. .
interest on part of assured formerly not necessary, 187
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Maririve Insurance— Continued,

might have been dispensed with by words ¢ interest
or no interest,” 187.

effect of words ‘¢ interest or no interest,” 187.

wager policies abolished by 19 Geo. IL., cap. 37, 187.

effect of this enactment, 187.

insurable interests, 187.

what necessary in order to recover upon policy on
freight, 188,

reassurance illegal under 19 Geo. IL, cap. 37, sec. 4,
except in certain cases, 188.

policy unavailable if voyage illegal, 188.

or goods intended for carrying on illegal commerce,
188.

form of marine policy, 1R8, et seq.
principal parts of, considered, 190, ¢t seq.
voyage policy, what, 190.
time policy, what, 190.
Voyage insured—
must be accurately described, 190.
effect of words, “at and from ship’s loading
port,” 191.
effect of naming several ports of destination, 191.
duration of risk on ghip, 191.
effect of words, *in good safety,” 191.
goods must be landed with reasouable expedition,
191,

are protected after transhipment into lighters, 192,
unless the insured interfere, 192.
Perils insured against—
meaning of words, ¢ lost or not lost,” 192.
perils of the gea, 193.
fire, 193.
enemies, 193.
pirates, rovers and thicves, 193.
Jettison, 193.
arrests, detainments, &c., 193.
barratry, 194.
other perils, 194.
memorandum, 194.
its effect, 194.
effect of word ¢ stranded,” 194-5.

Warranties—
what, 195.
must be literally complied with, 195,
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Maryting InsuraNcE— Continued,
distinction in this respeot between warranties and
representations, 196.
warranties are either express or implied, 195
Express warrantiss—
Of time of sailing—
effect of warranty to #a:l on s particular day, 195.
to depart or sail from a place, 195-6.
Of safely of ship on a particular day—
its effect, 190.
To depart with convoy—
convoy, what, 196.
vessel must keep with convoy during voyage, 196,
excopt in cases of absolute impossibility, 196.
Of neutral property—
its effect, 196.
Of freedom from seizure in port of discharge—
vessel, when considered in port, 196.
ZFmplied warrantics—
Not to deviate—
deviation discharges underwriter from time of
derviation, but not ab initio, 196-7.
what acts amount to deviation, 197.
when deviation will be excused, 197.
Seaworthiness—
not requisite till time of sailing, 157.
warraoty, how satisfied, 197.
That the assured will use reasonabls diligence to guara
against risks covered by policy, 198.
ship not being provided with proper documents a
breach of this warranty, 198,
TFotal loss—
cither total per se¢, or rendered so by abandon-
ment, 198.
loss total per se, when, 198,
when assured may abandon, 198.
notice of abandonment, what & reasonable time
for, 198, 199.
need not be in writing unless required to be so by
policy, 199.
effect of an abandonment, 199,
Partial loss—
loss once total may become partial, 199.
sum to be paid on account of, how calculated,
199, 200.
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MARKET OVERT~—
doctrine of, not in force in Upper Canada, 218.
Marr1ED Woman—8ee Married Woman’s Aet.
disabilities of, 89.
may be an agent, 108,
separate property liable in equity on her contract, 89.
MarBIED WOMEN'S AcT—
Con. Stat. U. C. cap. 73, 34, et seq.
property, mutual relations of husband and wife in res-
peot to, 35, et seq.
wife’s equity to a settlement, 37-8, 40.
power of married woman to dispose of her property
by will under the Act, 89.
liability of husband for wife’s debts contracted before
marriage, 39.
limitation of, by the Act, 39.
liability of wife on her contracts made during cover-
ture, what, 39.
liability of wife’s property for husband’s debts, 36, 39.
antenuptial settlements not affected by Act, 39.

MasTER AND SERVANT—See Hiring and Service and Princi-

pal and Agent.

master may administer reasonable punishment to
apprentice, 209.

may assign his apprentice to certain persons without
his consent, 210.

penalty on master for misusage of, or cruelty to, appren-
tice, 210.

general rules as to hiring between master and ser-
vant, 211, 212.

when master may dismiss servant before expiration of
term of service, 213.

provisions of Con. Stat. U. C. cap. 75, respecting mas-
ters and servants, 213, ¢ seq.

enlargement of these provisions by 29 Vic. cap. 83,
216.

law of master and servant applies to master-mariners
and seamen in Upper Canada, 216.
disputes between master-mariners and seamen may be
adjusted under Con. Stat. U. C. cap. 75, 217.
MaSTER OF SHIP—
power of, to bypothecate, 185.
MEMORANDUM—
of bargain, 223. See Contracts of Sale.
in policy, 190, 194, See Maritime Insurance.
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MERCANTILE PERSON§——
may be sole traders, partuers or corporations, 88.
infants and married women cannot be traders, 88.
aliens, rights of, in Upper Canada, 88,
infant may not bind himself by ordinary mercantile
contract, 88.
but may enforce contracts made with him by adults, 88.
may bind others as their agent, 83. Sco Principal
and Agent. .
ratification of contracts by, 88-0.
married woman, disabilities of, 89.
married woman may be bound in equity to extent of her
separate property by contracts made by her dur-
ing coverture, 89.
MERCANTILE PROPERTY-—
real and personal property, distinction between, 76.
descent of lands in Upper Canada and in England, 76.
certain interests in land may be personal estate, 76-7.
personal property divided into two classes—choses in
action and choses in possession, 77. See Good-
will and Shipping.
Mrscoxpver—
of servant justifics dismissal, when, 213,
MISREPRESENTATION—
of matcrial facts avoids maritime policy, 195.
fire policy, 201.
life policy, 208.
Morraaar—
of bankrupt’s property, regulations of Insolvent Act
respecting, 59, et scq.  See Lankrupicy.
of ships, 87. See Skipping.

NEecEssITY—

Jjustifies deviation, 196-7. See Deviation.
NEGLIGENCE—

of agent, 111, 119. Sce Principal and Agent.
NEGOTIABLE INSTRUMENT—

what bills and notes are negotiable, 129, 130.

may cease to be so, how, 130

bill of lading negotiable, 182.
NEevTRAL PROPERTY—

warranty of, in policy, 196. See Maritime Insurance.
Norary ZSGJBLIC—SGB Bills of Exchange and Promissory

oles. -
when necessary to employ, 145.
how sppointed, 146.
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Norary PusLic— Continued,
duties of, in protesting notgs and bills, 146-7.
conv‘;tllllgnce of employing, to protest notes and bills,

Nore—
in writing of bargain, what it must contain, 219, 223.
See Contracts of Sale.
Norrce—
of intention to make assignment in bankruptey, 41-2.
dispensed with 10 certain cases, 42. See Bankruptcy.
by carrier to limit his responsibility, 176, et seq. ~ See
Carriers.
of dishonour, 142, ¢t seg. See Bills of Exchange and
Promissory Note.
Normxa—
of bill or note, what, 147.

OrricIAL Assionees, 42, 51, 54, 55, 61, See Bankruptcy.
Orex Poricy, 186,  See Muritime Insurance.

PartiaL Loss—
oceurs, when, 109,
amount of, how ealculated, on marine policy, 199.
on fire policy, 205.
PARTICULAR AVERAGE—
what, 194.
exemption from, in memorandum to policy, 191,
PArTNERS—Sce Parinership

PARTNERSHIP—

what, 8.

test of, community of profit, R0.

how partnership formed, 89, 90.

variation of provisions of deed of partnership by acts
of partners, 90.

partoerships may be formed for any lawful business, 90.

partnership may consist of any number of partners, 90.

each partner liable for whole of partnership debts, 90.

except under Limited Partnership Act, 90.

exccution may be issued against separate property of
partner for partnership debt, 90.

remedy of partner against whowm such execution is-
sued,

execution may be issued for separate debt of partner
against that partner’sinterest in the partnership,91.

nature of this interest explained, 91,
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Pantyersurr— Continued,

purchaser of such inggrest under execution may file a
bill for an account, 91.

active, nominal, and dormant, what, 92.

distinction as to liability of person taking per centage
in profits, and taking share of profita as such,
respectively, 92, .

partnership stock dees pot necessarily belong to each
partner in proportion to his right to share in
profits, 92.

partner may be entitled to share in profits and have
no right to stock, 92.

good faith required between, 92. .

partner sccretly stipulating for private profit obliged
to account for same, 92.

litigation between, 93.

usual remedy in Chancery, 93.

mode of proceeding in Chancery to wind up partner-
ships, 93-4.

action at law, in what cases one partner can bring
agoainst another, 93.

account of profits without dissolution of partnership,
doubtful whether Court of Chancery will decree,
o4

fraudulent behaviour of onme partner restrained by
by Court of Chancery, 94.

liability of firm for acts of individual partners, 94-5.

restrictions of such liability enumerated, 95, 96.

agreement to limit such liability not binding on credi-
tors who had no notice of it, 95

how partnerships may be dissolved, 96, ef seq.

in what cases Courts of Equity will interfere to dis-
solve, 97.

dissolution of partnership is a dissolution as to all
the members, 97.

except ig case of express agreement to the contrary,

each partner has power to collect debts after dissolu-
tion, 98.

but not to bind the firm by new contracts, 98.

winding up partoerships by compromise, 98.

under provisions of articles of partaership, 98.

by reference to arbitration, 98.

proceedings to enforce reference under Common Law
Procedure Act, where no arbitrator named in
agreement to refer, 98.
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Parrveesnir— Continued.
dissolution by death of partner, rights of personal
representatives of deceased partner, in case of, 99.
separate creditors of deceased partner will first be
paid in full out of separate estate, before its ap-
plication to pay debts of partnership, 99.
debts to the firm to be sued in name of surviving
partners, 99.
survivors are trustees for personal representatives of
deceased partner of his share, 99.
undertaking by one partner to pay debts of dissolved
firm will not prevent creditor holding other part-
ners liable, 99.
effect of such undertaking, 99, 100.
withdrawing partner, precautions to be taken by, in
order to avoid liability for future acts of his co-
partners, 100.
dissolution by death of partner need not be adver-
tised, 100,
limited partnerships, provisions of Act respecting,
100, et seg.
Part OwneErs—
of ship, 80. See Skipping.
Paver—
of bill or note, 125, 128. See Bill of Exchange and
Promissory Notes.
PAYMENT—
presentment for, 139, 141. See Presentment.
PerILg, 179, 192, et seg. See Maritime Insurance.
PErsoNAL PROPERTY—
of bankrupt, interest of assignees in, 48, 51.
PrrROLEUM WELLS—
cap. 68 Con. Stat. Can. extended to companies formed
for boring, 106.
PrraTES—
perils by, 193. See Maritime Insurance.
PLEDGE—
by fnctgr of principal’a goods, invalid at common law,
11

when valid under Factors’ Act, 118.
Poricy oF Insurance, 186. See Jnsurance.
Posr—

potice of dishobour sent by, when sufficient, 143-4.
Powers—

of bankrupt may be executed by assignee, when, 64.
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PresextaesT oF Bie ok Novw, 136, et seq.  Sce Lills of
Exchange and romissery Notes.
PRIMAGE—
what, 182.
PrixcipaL AND AGENT—
agent, what, 108.
who may appoint, 108, .
many persons who cannot act for themselves may act
as agents, 108,
¢. g. infants and married women, 1(8.
agency, how created, 108.
agent cannot convey land unless authorized by an
instrument under seal, 108.
verbal authority sufficient jn ordivary cases, except
where Statute of Frauds requires written author-
ity, 108, 109,
authority sometimes implied from conduct of prin.
cipal, 109.
general and particular agents, distinction between, 109,
110

limited and unlimited authority of agents, 110..

Sfactor and broker, difference botween, 110. .

evidence of agent’s authority, conduct of principal, 110.

formal evidence, 111.

authority to do any act implies authority to use neces-
sary means of doing so, 111.

agent must follow instructions strictly, 111,

if principal go free on account of agent exceeding his
authority, third person may hold agent liable for
damages, 111.

agent liable for injury occasioned by deviation from
hie principal’s instructions, 111.

but ratification of deviation will e¢xonerate the ageut,

111.
extra profit resulting from deviation, belongs to prin-
cipal, 111.

remunerated agent required to exercise ordinary
skill, &e., 111,

unremunerated ageot liable only for gross negligence
or gross incompetency, 111,

good faith required between principal and agent, 111.

illustrations of this principle, 112,

when principal entitled to interest on money in bands
of agent, 112.

agent must keep proper accounts of agency transac-
tions, 112
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PrinciraL axp Agent— Continued.

how far factor liable for safety of goods entrusted
to him for sale, 112.

duty of factor to insure, 113.

del credere agency, what, 113-14.

when principal lable for negligence of agent, 114.

when sgent alone liable, 114.

principal only liable to strangers, for negligence of
slugznt, and not to another agent in same business,

14.

admissions of agent, when binding on principal, 116.

notice to agent is notice to principal, 115,

agent for undisclosed principal personally liable, 116.

if principal subsequently discovered, he may be held
liable, 116.

right of person purchasing from agent with undis-
closed principal, to set-off debt due to agent, 117.

facto;,l 7power of, implied from his possession of goods,

powers of factor under Factors Act, 117-18.

payment to agent in the course of his employment is
payment to principal, 119.

agent contracting for known and responsible employer
incurs no personal liability, 119.

butis liable if he does not disclose that he is agent,119.

or, professing to be agent, does not disclose the name
of his principal, 119.

if agent exceeds his authority, and in consequence
his principal is not bound, agent may be liable in
damages to third parties, 119.

agent committing injury through negligence or wilful
malice, always liable, 119.

when money paid to agent may be recalled, 120.

how agent should sign for principal, 120.

relations of principal and agent resemble those of
partners, 130.

agency, how terminated, 120, ef seg.

agency, coupled with an interest, cannot be revoked
at pleasure of principal, 121.

renunciation by agent, 122.

notice of renunciation ehould be given by agent, 122,

or he may become liable for damages, 122,

PrincipaL AND SURETY, 149,166, See Guuaranties and Dilis
of Lzchange and Promissory Notes.
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PROCEEDINGS AGAINST REPRESBENTATIVES OF DECEASED
DEBTORS—
no proceedings can be commenced or oontinuegi after
decense of debtor till personal representative ap-
pointed, 69.
except where execution againet debtor’s goods or landg
bas been placed in sheriff ’s handa, 89.
creditor may be appointed administrator in oertain
cases, 70. A
judgment may be obtained against executor or admin-
istrator, 70.
executor or administrator putting in false pleas liable
for costs, 70.
what creditor can seize under execution against exe-
cutor or administrator, 71.
execution against lands of deceased debtor 71.
may be defeated by sale by heirs or devisees to purcha-
ser for value before delivery of writ to sheriff, 71.
reviving suits abated by decease of debtor when abate-
ment occurred before execution, 71.
and after, 72.
priorities among debts of persons dying before 18th
September, 1865, 72-3.
creditors share equally in estate of person dying after
that date, 73.
administration of estates of deceased persons in Chan-
cery, 73-4.
effect of decree or order for such administration, 78.
legal and equitable assets, distinction formerly existing
between, 74. B
mortgagee or holder of lien upon estate not affected by
deficiency of assets, 74-5.
creditor who hae obtained execution before decease of
debtor, may enforce his lien as if debtor were
living, 76.
Prorirs—
community of, test of partnership, 89, 91. See Parss
nership,
may be insured, 188.
ProMISSORY NOTE—
definition of, 128,
form of, 128,
must be in writing, 128,
must be-a promise to pay money, 128,
must be unconditionai, 128,
how to be made payable 128.
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Promissory Nore— Continued.

parties to, maker, indorrer, 125,

their liability, 129.

transfer of, 128-9.

in whose name to be sued, 129.

negotiability of, 129, 130.

when not negotiable, 129, 130.

indorsement in blank, in full, 130.

restrictive indorsement, 130.

effect of restrictive indorsement, 130.

liability of indorser, 130

how obviated, 130.

indorsement, ¢ without recourse,” 130.

are contracts requiring consideration to support them,
130, 131.

but absence of consideration must be pleaded, 131,

when defence of want of consideration can be set up,
131-2.

rights of parties receiving, before due, 132-3.

and after due, 132-3.

liability of parties as among themselves, 133.

this liability may be varied by special circumstances
or special stipulations, 133-4.

cases under 9 Aanne, cap. 14, 134, 135,

when this statute no defence, 135.

¢t ysurious consideration,” effect of, 135.

days of grace, when allowed, 139,

when last pay of grace falls on Sunday, or any of cer-
tain holidays, note is payable upon following day
in Upper Canada, 139.

but on preceding day in Great Britain and the United
States, 139.

holidays, what days are, for purpose of postponing
maturity of note, 140.

presentment for payment always to be made, in order
to bind parties other than maker, 140.

when to be made in order to bind maker, 140.

not necessary in Upper Canada to bind maker, even
when a particular place specified, 141,

otherwise in Lower Canada, 141.

when no particular place mentioned, presentment for
payment how to be made, 141, 142.

presentment in case of death of maker, 142.

when presentment excused, 141-2.

notice of dishonor, 142, et seg. See Notice of Dishonor
and Notary Public.

23
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Proyssory Nore-—Continued.
principal and surcty in relation to, 149.
binding agrcement by lolder to give time to, or & re-
lease of maker, releases indorsers, 149,
effect of stipulation saving rights of holder against
indorsers, 149, 150.
joint and several, 150.
promises of maker and cach indorser distinct, and
each may be sued separately, 150.
or all together, 150.
when all sued, one defendant may call co-defendant as
o witness in certain cases, 150, 151.
interest on, 154, ef seg. See Inicrest.
stamps on, 107, ¢t seq. Sec Stamps.
lost notes, remedy on, 16
Statute of Limitations, when it commences to run on,
164-5.
if person liable out of Upper Canada, when right to
sue accrucs, time cxtended for suing, 166.
but absence of creditor will not extend tho time, 165.
Proor—
of debts in Division Court by production of plaintiff’s
books, 17.
of debts under Insolvent Acts, 58.
ProrerTY—
in ships, 79.
how transferred, 83. See Shipping.
in goods passes to vendee, when, 218, 224,
Protesr, 145, et scg.  See Bills of Exchange and Promissory
Noles.
Ratrrrcarion—
by principal of agent’s acts, 109, 111.
Rreassurance—
illegal, 188.
except in certain cases, 188.
Recoex1TION—
of agent’s authority cures previous excess, 111.
RecrsTey—
of deed of assignment to official assignee, 53.
of order appointing assignee, 53.
of ships, 80. See Shipping.
of chattel mortgage and bill of sale, 32,
REDBURSEMENT—
right of surety to, 169. See Guaranties.
ReLEARSE—
by one partner binds firm, 96,
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REPRESENTATIONS—
of agent bind principal, 115.
distinction between representations and warraoties in
insurances, 195.
verbal representations in the nature of gnaranties,
under Con. Stat. U. C. cap. 44, must be in writing,
RESPONDENTIA, 184-3,

171
175.

SALE—
of goods under f. fa., 22, et seq.
hy deed or parol contract, 218.  Sce Contracts of Sale.
of insolvent’s goods, credits and lands, by ussiznee,
55-6-7. See Lunkruptey.
of lands under fi. fa., 24, 25.
on Lord’s Day illegal, Z29.
SALVAGE—
what, 183.
SaMPLE—
sale by, 227. See Contracts of Sale.

perils of, 183, See Perils.
SEAMEN—
rights of, regulated in Upper Canada in part by Act
respecting Master and Servant, 2106.
wages of, how recoverable, 217. See Liring and Ser-
vice.
SErvanT—See Master and Servant and Hiring and Service.
right of, to wages in case of master’s bankruptey, 59.
Service—See Iiring and Service.
SET-OFF—
against holder of bill or note, 133.
against assignee of bankrupt, 54.
right to set off against principal debt due by agent,
when it exists, 117.
SHIPPING—
Con. Stat. Can. cap. 41, 79.
objects of Canadian and Imperial statutes compared,79.
privilege of registration confined to certain vessels, 80.
where vessel to be registered, 80.
who may make registry, 80.
declaration required in order to obtain registry, 80.
what it must contain, 80, 81.
builder’s account of ship’s time and place of building,
&e., to be given, 81.
may be dispensed with in case of death of builder, 81.
certificate of registry, contents of, 81.
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Surerixe— Continued.
registry book to be kept, 82.
copy to be transmitted to the Minister of Finance,B82.
change of master, provision for registry of, 82.
alteration of vessel, registration de novo in case of, 82.
penalty for neglect to register de novo in this case, 82,
registration de novo permitted in other cases, 82-3.
transfer of vessel to be effected by bill of sale, 83.
bill of sale must recite certificate or principal contents
thereof, 85,
how Vbill of sale to be registered, 83.
effect of entry of bill of sule in book of registry, 83-4.
priorities regulated, in case of several transfers, 84-5.
loss of certificate, time may be given to vendee or
mortgagee for registry, in case of, 85.
provision for cndorsement of transfer on cortificate at
port other than that to which the vessel belongs,
86-7.
effect of such provision, 87.
mortgages of vessels, how registered, 87.
unregistered vessels, law applicable to transfer of, 87.
SIGNATURE—
of vendor or vendee, what a sufficient one, 223. See
Contracts of Sale.
Sraxps—
on bills and potes, 157, et seg. See Bills of Exchange
and Promissory Noles.
StorracE v TrANSITU—
what, 230.
when right to accrues, 230,
mere surety has no right to, 280,
but commission merchant purchasing for person abroad
may have, 230,
80 consignor of goods to be sold on joint account
of self and consignee, 230.
rule as to period during which right exists, 230, et seq.
does not rescind contract, 231.
but only restores vendor to right of lien, 231.
how right may be defeated, 231.
actual seizure of goods in transitu not necessary, 231,
dutyz%flcarrier to whom notice of stoppage is given,

liability of carrier for neglect of, 232.
STATUTES—

of jeofails, 11.

of limitations, 11, 12, 164, 232,
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Srtarvres—Continued-
5 Eliz. cap. 4 (Imp.), 209.
29 Car. 1L. cap. 3 (Imp.), 218. See Frauds, Statute of.
9 Anne, cap. 6 (Imp.), 186.
19 Geo. IL cap. 37 (Imp.), 187, 188.
13 Geo. 11I. cap. 48 (Imp.}), 200, 206-207.
14 Geo. IIL. cap. 78 (Imp.), 2006.
14 Geo. III. cap. 83 (Imp.), 10.
1 & 2 Geo. IV. cap. 78 (Imp.), 127,
6 Geo. 1V. cap. 8 (Imp.), 229.
9 Geo. IV. cap. 14 (Imp.), 220,
11 Geo. V. and 1 Will. 1V. cap. 68 (Tmp.), 176, 180.
14 & 15 Vie. cap. 99 (Imp.), 30.
17 & 18 Vic. cap. 104 (Imp.), 176, 180.
Con. Stat. Can. cap. 41, 79.
cap. 55, 1569,
cap. 67, 13, 146, 148.
cap. 68, 135, 154,
cap. 59, 117.
cap. 60, 100.
cap. 63, 104.
cap. 79, 14,
cap. 80, 30.
Con, 8tat, U. C. cap. 9, 11.
cap. 26, 31, 217,
cap. 42, 135, 137, 140, 146, 148, 150,
151, 164.
cap. 44, 175, 218, 220.
cap. 45, 81.
cap. 73, 34,
cap. 75, 209, 211, 218, 216.
cap. 76, 209.
cap. 104, 229.
25 Vie. cap. 20 (Can.), 165.
25 & 26 Vic. cap. 89 (Imp.), 107.
26 Vic. cap. 45 (Can.), 168, 170, 171.
27 & 28 Vie. cap. 4 (Can.), 127, 157.
27 & 28 Vic. cap. 17 (Can.), 40.
29 Vie. cap. 4 (Can.), 157.
29 Vie. cap. 17 (Can.), 207
29 Vic. cap. 18 (Can.), 40.
29 Vie. cap. 21 (Can.), 106,
29 Vic. cap. 28 (Can.), 73.
29 Vic. cap. 83 (Can.), 216,
STRANDING—
what, in policy, 194-5.
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SurETY—See Gluarandics.
for bankrupt, may prove, when, 59,
StrrLUS—
of bankrupt’s estate, how disposed of, 0i1.
TrrLr—
of purchager from assignee of lands of insolvent, 87.
of purchaser of debts due insolvent, 68.
to registered vessels, 83, ¢t scg. See Shipping.
Torrs—
of agent principal when liable for, 114.
Torar Loss—
when it occurs, 198-9.
TranERS—
act of bankruptey peculiar to trader under Insolvent
Acts, what, 44, 46.
TraNsreErR—
of insolvent’s property by assignment or order appoint-
ing assigunee, 43, 651,
of bill or note, 126, 129. Sece Bills of Lxchange and
Promissory Notes.
of bill of lading, 182, 231.
UxperwriTer, 186, See Jusurance.
1sury—
Acts respecting, 135, 164, See Bills of Exchange and
Promissory Notes.
bottomry and respondentia bonds, exempt from laws
respecting, 185.
VaLvep Porioy, 186.  See fnsorance.
Vexpees-—See Contracts of Sale.
of property in shippiog, priority against each other,
84, et seq. See Shipping.
VENDOR—
lien of, 225, 226. See Contracts of Sale.
VOYAGE—
policy on, 190.
Vovrnrary Coxvevasce—See Fraudulent Preferences.
WasER PoLicy—
meaning of term, 200, 201,
generally illegal, 187, 200, 206.
Wages—
of servants, 213, 216. See Hiring and Service.
of seamen, 216.
WARRANTY —
in policy, 195. See Fire Insurance, Marine Insurance,
and Life Insurance.
on sale, 226. See Contracts of Sale.
Wire—See Married Woman’s Aect.
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