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In the calculation of the number of months necessary for a child to be consid­
ered as born capable of living, thirty days are counted for each month, and the 
day begun is counted for a whole day, because it is for tbe interest of the child,(l) 
with regard to the proofs necessary to establish the existence of the child, at the 
moment of its birth, it must not be determined by the simple palpitation of its 
members, that it was born alive, but by its respiration, or by other signs which 
demonstrate its existence.(2) 

H.-Persons unworthy of inheriting. 

ART. 159.-Persons unworthy of inheriting, and as such, deprived of the suc­
cessions to which tbey are called, are the following: 

1. Those who are convicted of having killed, or attempted to kill the deceased, 
and in this respect they will not be the less unworthy, though they may have been 
pardoned after their con viction. 

2. Those who have brougbt ar:ainst the deceased some accusation found 
calumnious, which tended to subject tbe deceased to an infamous or capital pun­
ishment. 

3. Those who being apprised of the murder of the deceased, have not taken 
measures to bring the murderer to justiee.(3) 

The unworthiness is never incurred by the act itself, it must be pronounced by 
the laws, in a suit instituted against the heir accu3ed of unworthiness, after he has 
been July citeJ.(4) 

If the heir be declared unworthy of inheriting, hy a definitive judgment, he shall 
be condemned to deliver to tDe relations succeeding on his default, or thooe who 
have succeeded jointly with him, not only the effects of the sucees,iun, of which 
he has had the u~e since its opening, but all the fruits, revenues, and interest he 
has derived from such effects since the opening of the succession·C)) 

The children of the person dedared unworthy, are admitted to the succession 
ab intestato in their own name.(6) 

II L-Those who are incapable of inheriting. 

ART. 160.-Nuns, nor their monasteries for them. 
No difference exist in the successiolls of bishops and priests from those of other 

citizens.-Ibid. 336. 
Those who have been condemned to death or to perpetual banishment. 

IV.-General JllaJ:ims common to all Successions. 

ART. 161.-Every successiun from the moment of its opening, uevolves to ~he 
nearest relatives of the dece~seJ, capable of succeeding to bim.(7) None being 

(1) Chaussi"r, Yiabitole, p. 3; Med:n, ,rt Yiabilite. • aaes ~88 389 (2) Capuron, page 199.-Le90lls Jc Meueci"e Legale, par Mr. Orfila, '01. 1, ~ ., , ' 
feconde Edition. 

(3) Poth, Succession, chap. 1. § 2, Art. 4. 
(4) Toul IV. p. 117. 
( ;:) TouiIV. p. 112.-No. 103. 116. ,- 'II II 296 (6) Poth, Succession, chap. 2. § Art. 4, Conlro! dz lIImage, n. 33.3.. Toul er . p. , 

297. IV. p. 1l7, 196. C (7) CUitorn, Art. 318. L' Anglois, Principe. generaux de " out, 
L 
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obliged to accept a succession: by his renunciation, he is def'med never to have 
been seized of hi8 share, which accrues to the otber heirs.(l) 

V.-Liberty of Renouncing. 

ART. 162.-To have the liberty of renouncing, no act of heirship must have 
been made. He who puts himself in possession of the inheritance, either in part 
or in the whole, makes an act of heirsh;p, even supposing tbat tbe deceased was 
indebted to him, in that case he must make his claims in justice, before he seizes 
himself, otherwise lie makes an act of heirship.(2) 

VL-The quality of Heir and Legatee, incompatible. 

ART. 163.-None can be together Heir and Legatee to the ueceaseu. (3) 
Neither his Donee inter vivos, and his heir in the direct line, descending or 
ascending; but the compatibility of these two qualities is admitted in the Colla­
teralline. (4) 

Nevertheless heirs taking real property of the suceession, are bound towards the 
hypothecaryereditors of the total of the mortgage saving their recourse against their 

eo-heirs. 

VII.-Payment of Debts. 

ART. 164.-Those who succeed equally paY3 the debts, equally. (5) 
And if in unequal proportions as when there are heirs to moveables, acquests 

and conquests and others to lineal property, or that there are donees, or universal 
legatees, in those eases, the debts are paid in proportion to the share each receivet:! 
in the inheritance. 

VII I.-Exception 1'n the Succession of Fiefs. 

ART. 165-This rnle does not 'l.pply against the eldest sons, suceeeding to fiefs 
in the direct line, although their share is larger than those of the other children, 
they pay tbe personal debts equally; but this is not the case, for the real debts, 
which they pay in proportion to tbe emolument,(6) as also, when in the collateral 
line, the male excludes the females of the fiefs.(7) 

SECTION IlL-OF COLLATIONS. 

1.-What Collation is, and by whom due. 

ART. 166.-Collation, Collatio Bonorum, is the supposed or real return to the 
mass of the succession, which an heir makes of property received in advance of 

(1) Custom, Art. 314. 
(2) Custom, Art. 317. 
(3) Custom, Art. 300. 
(4) Custom, Art. 301. 
(5) Custom, 323. 
(Il) Custom, Art. 334. 
(1) CustOID, Art, 335. 
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his share or otherwise, in order that such property be divided together with the 
effects of the succession.(l) 

11.- Children accepting the Succession of their .!lscendants, must collate. 

ART. 167.-Children, and grand children, accepting the succession of their 
father, mother, and other ascendants, must collate what they have received from 
them or take less, in other property of the estate of the same goodness and 
value.(2) 

II I.-Those who accept by Tepresentat£on of their .!lncestors. 

ART. 168.-Grand children accepting the succession of the ancestors, by 
representation of their father or mother, although they had renouneed to the suc­
eession of their said father and mother, must collate what their father or mother 
had received. It is otherwise, if they sueceed in their own right, a5 if their father 
and mother were dead, at the time oft.he opening of the succession. If the colla­
tion is made in nature, or same specie as the advantage was made, the collating 
heir must be responded by his eo-heirs, of the useful or necessary expences he 
made on the property given to him, should they refuse to do so, he will be bound 
to collate only the estimated value of the heritage, at the time of division, uedueting 
the said expences. 

IV.-Rule infavour of Donees. 

ART. 169.-The donee of sums of money is never bounJ to refund in specie, 
unless there should not be found in the succession, sufficient tangible property; for 
the other heirs are not bound to take their share in obligations, or debts due to tbe 

succession. 

V.-Fruit:J and Interests must be collated. 

ART. 170.-vVitb the real estate, the fruits must also be collated from the day 
of the opening of the sllccession, and if it be personal property, which is no more 
in the possession of the donee, he must pay interest at the rate of fh'c per-cent, 

from the moment of the opening of the succession.(3) 

VI.-Legatees are not subject to Collation. 

ART. 171.-If children or other lawful descendanl~, holding property or leg'l­

cies to the collated, should renounce the inheritance of the ~ucc('"ion of the 
ascendants, from whom they havc reeeived such property; they may retain the 
gift, or claim the legacy to them made, without being subject to any collation. 

And things given or bequeathed to children, (11' other uescendant<, shall not be 

collated, if the donor has formally expressed his will, th.at" ba: he thus ga\'e, was 
an advantage or extra part; unless in case of donation wier vwos. The v:!lue of 

(1) Pothier, Succ. ch. 31 Sec. 3, Art 1, in (he common law, signification in England, it is 

termed Hotchpot. . 
(2) Custom Art 304, 304, 306. See LangloIs. 
p) custom; Art 300. See Langlois. Tit Rapport. 
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the object given, must not exceed the disposable portion, the legitim must be pre­
served, and the excess must be collated. In case of a legacy it is otherwise, for 
the owner of unincumbered property may dispose of it without any restriction to 

whom he pleases. 

VII.-To whom the Collation is due, and what things are subject to it. 

ART. 17Z.-The collation is only made to the succession of the donor (1) 
Collation is due for what has been expended by the father and mother, to pro­

cure an establishment foi' their descendant coming to their succession, for the 
settlement of dowery, or for the payment of his debts.(Z) 

Neither the expense of board, support, education, and apprenticeship, are sub­
ject to collation, nor are marriage presents which do not exceed the disposable 
portion, neither are the expences in universities to obtain the degl'ees including 
the certificate or licence, but those paid for obtaining the degrees of doctor, 

are :(3) 

SECTION IV.-BENEFIT OF INVENTORY. 

1.-Introduction. 

ART. 173.-Heirs either testamentary or ab-intestato, being doubtful whether 
the advantages they expect from a succession or inheritance will be sufficient to 
pay the debts, might by the Roman law enter and take the inheritance, Cl1m bene­
ficio inventarii, and limit his obligations to tbe assetts of the estate, by causing an 
inventory to be made, and declaring that he took the succession under the benefit 
of the inventory. Emperor Goruien, first introduced this benefit in favour of the 
soldiers, who had involved themselves by accepting burthened inheritances. Jus­
tinian by IdW Scimus in the code dejure deliberandi extended it to all heirs. 

n.-By the French Law. 

ART. l71<.-By that law, the inventory was to be commenced thirty days after 
the opening of the succession, and completed sixty days arler. It was introduced 
in France, with the Roman Jaws, under increased solemnities, the heir was 
obliged to obtain letters of benefice d'inventaire in Chancery, and have them 
registered by the judge when the succes:;ion wa, opened, cause an inventory to 
be made, and give security to the amount of the inventory.(4) 

The Superior Council of Quebec, having been invested with the authority of 
the French Court of Chancery,(5) granted letters of benefice d'invenlaire. The 
.first were granted to Gedeon Petit, 5th July, 1633.(6) And the Court of King's 

(1) Polhier, Su~cessions, chap. 4, Art 2. 
(:2) Toulher, IV. p. 491 492, and XI. 4~3, 224. 
(3) Pothier succession, chap. 4, Art Z. TOIJ\lier, IV. p. 488, 490. 
(~) Guyot, Rep. Jurisprudence, Verbo, Benence. 
(~) Fdlts and Ordonnance" Vol. 1. 
(6) Unprinted Jud~menl~ of the Council. 
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Bench having succeeded to the authority of the Conseil Superior, were authorised 
to grant them, even out of Court.( 1) 

This advantage is called benefice d'inventaire, as the inventory is the princip<ll 
'Condition required. 

HL-Solemnities by tlte Ch'il Law. 

ART. 175.-By the Civil Law, the in\'entory was to be made uncler judicia: 
'nuthority~ and after thp. judge had fixed tbe seal of the Court upon the papers, and 
'on the places where the effects of the succession were.(2) It was to be made 

withIn three months after the opening of the successioll and forty days to deliber­
ate, and (he judge extends the delay when (he heir justifies that the inventory 
'Could not be made during that (ime.(3) The civil law has been modified by tli~ 
'Custornof Paris, ruling in Canada. 

IV.-Unconditional and Beneficiary Heirs. 

AnT. 176.-The unconditional heir excludes the beneficiary heir, ahhongh 
nearer in degree in the collateral line, but not in (he direct line, nor if) the colla­

teral, when the heir is a minor,(4) the minor giving security, that he will not 
allow himself to be relieved of his unconditional acceptance, in which case he 
-excludes the beneficiary heir.(5) 

V.-Formalities by tlte Laws of Canada. 

ART. 177.-The formalities necessary (0 be obsen'ed in Canada, to obtain the 

benefit of inventory, is by presenting a petition to the judge, and by gil·jng 
security. The security is generally accepted as presenteu, the judge having no 

-capacity to coniest, but when creditors require it, he orders substantial security to 
:ile ,given.(6) 

VI.-.limount of Security. 

ART. 17S-Securily is required to the amount of the personal or moveable 

'property; but not for the real; as the heir can not prevent the effect of mortgngcs 

upon the immoveable estate, the interest of the creditor cannot sufler,(7) and the 

omission Df having had the moveable property valued, is not a sufficient cause for 

declaring the beneficiary heir to become an unconditional heir.(8) 

(1) Provincial Statute, 34, Geo. 3, chap. 7. Sec. 8. 
(2) Domat Lois Civile', Tit 2, sec. 3. .., 
(3) Ordinance of 1667, rcgistered at the Consell Supeneur, EdIts et Ordinances, Vol. I. 

page 90. 
(4) Cu,tom Art.. 3J2, and 343. 
(5:) Le Brun <les inventnires!.lib 3, chap. 4, No. 45.. • 
(6) Deni.zard nctes de notoTlete du Chuteiet de Pam, page 283, 25Y. 
'(7) Guyot repertoire, V. Benefice d'inventaire.. .. 
{B) Arret du 18 JuiY, 1605, Lacombe recueUJI de JUrlsprndence Verbo henller. 
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SECTION V.-ENGLISH RULES OF SUCCESSION. 

I.-To Real Property. 

ART. 179.-From the common and statute law. Sir William Blackstone, and 

Sir Mathew Hale, have laid down rules of descent seven in number. They vary 
only in the phraseology; those of Sir William BlacKstone have been universally 

adopted by subsequent writers. 

n.-First Rule, Inheritance descend. 

ART. 180.-Inheritance shall lineally descend to the issue of the person who 

last died actually seized in infinitum, but shall never lineally ascend. 

IlL-Second Rule, :Male issue is preferred. 

ART. 181.-The male issue shall be admitted before the female. 

IV.-Tldrd Rule, tlte eldest Jlfale alone Inherils. 

ART. 182.-When there are two or more males in equal uegree, the eJde:>t 

enly, shu.1l inherit, but the females all together. 

Y.-Fourth Rule, he represents fhe .lincestor. 

ART. 183.-The lineal descendants in infinitum of any person deceased, ~hall 

represent their ancestor; that is, shall stand in the same plar,e as the person him­

self would have done, had he been living. 

VI.-Fifth Rule, Failing Lineal; Collaterals are called. 

ART. 184.-0n failure of lineal descendants, or i~sue of the person last seized, 

the inheritance shall uescend to his collateral relations, being of the blood of the 
first purchaser; subject to the three preceui ng rules. 

V II .-Sixth Rule, the nearest of the whole blood is preferred. 

ART. lS5.-The collateral heir of the person last seizeu, must be his next colla­
teral kinsman of the whole blood. 

VIII.-Seventh Rule, Jlfale Stocks preferred. 

ART. 186.-·And last, that in collateral inheritances, the male stor.ks shnll be 
preferred to the female, (that is the kindred derived from the blood of the male 

ancest'm, however remote, shall be admitted before those from the blood of the 
female, however near) unless where the lands have in fact descended from a 
female. 

IX.-Consequences resulting from these rules. 

1. Eldest Son and 1·ssue. 

The real property of a per~on who dies intestate, goes to his eldest son and 
his issue. 
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Failing them to the second, third, fourth, &c. ~ons and their issue successively 

through the son:,.(l) 
Failing sons amI their issue, it goes to daughters equally, and their issue; the 

eldest son of any of the uaughters deceased taking his mother's share, or if she 

leaves daughters only, then these daughters take their mother's share equally. 

2. Sisters. 

Failin2; daughters, anu their iS3ue, it goes to the eluest brother, anu his issue, 
then the second eldest, aTIlI his issue, and so on.(2) 

3. Eldest Uncle. 

Failing children, brothers and sisters and their issue, it goes not to the father, 
but to the eldest uncle Oil the father's siue, or the father's eldest brother and his 

issue, failing them to the second.(3) 

4. Father's Sisters. 

Children, brothers, sisters antI unt:les, on the father's side, being extinct, it goes 
to the father's sisters, or the aunts of the deceased on the father's side and their 
issue, as it would to daughters.(4) 

5. Brothers oj tlte Grandfather. 

All these being extinct according to the same rules, it goes to the brother of the 
granUfather, on the father's side, and their issue, then the sister~, their issue, (5) 

and so ad infinitum in the ascending line. 
There is no succession through the mother. 

In Recapitulation. 

The general rule is that heritage descends if it can; when it cannot descend, it 
will go sideways first to collaterals, and only ascend when these and their issue as 
weI! as descendants are exhausted. It never goes to the fJthe~' or to anyone in 
the direct line upwards, but to the collatcrals of the father and their issue, then 

of the grandfather and their issue, and so on passing over the father, grandfather 

and themselves who never inhent. 

English Rnles of Succession to Personal Property. 

1. Widow and C1Lildren. 

ART. 187.-The moveable or personal property of a person dying inl~,,(ate 
one third goes to his widow and the rest equally among his children; the children 

of those who have died taking their parents' share also equally. 

(1) Blackstone's Commentaries, Vol. 2, p. 208,212,213. 
(:2) Ibid, Vol. 2. p. 220 to 2'2:J. 
(3) Ibid. 
(4) Ibid. 
(;:,) Ibid. 
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2. Widow and next of Kin. 

If th-ere ue no children nor descendants of children, the widow takes a half, and 

the rest goes to the deceased j next of kin of their representatives.(l) 
lftner.c be children and no widow, then the whole is divided among the chil­

~lren., and the representatives of any who have died.(2) 
If there be neither widow, nor children, nor representatives of children, then 

,the father takes the whole.(3) 

3. Moth6r, Brothel's and Sisters. 

ART. lSS.-If the father be dead, then the mother, and the brothers, and 

sisters of the deceased take equal! y.(l<) 
If the mother be alive, and no brothers or sisters, then the mother will take the 

whole, and if the brothers and sisters be alive and not the mother, then the 

:brother a!ld sisters will take equally.(5) 

4. Grandfather and Grandmother. 

ART. lS9.-After these the grandfather or grandmother, or uncles and aunts, 

1\vill sucoeed as above, and so on.(6) 

Payment of Debts. 

ART. 190.-Before any right of succe;;sion can be claimed, creditors must be 

'satisfied.(7) 
Heirs, executors or admi nislrators of wills, after buryi ng the deceased anu. 

<lefraying necessary expences which are privileged or preferable, prove, that is 
exhibit and swear to the will with tWlJ witnesses before the Judge ordinary, and 
obtain a probate or certificate of its being proved.(S) 

After this they will deliver up an inventory of the estate on oath to the judge,(9) 
They will then collect the eotate according to the inventory,(lO) aud whatever 

,is so recovered, that is of a saleable nature, anel m~y be converted into ready 

WOlley, is called assets from the French word assez, out of which the executors 
:pay,the debts. 

1. Funeral expences and probate of the Will. 

ART. 191.-First funeral charges and expenees for proving the will. 

~~-~~-

(1) Btackstone's Commentarie" Yol. 2. p. 220 to 223. 
(2) Ibid. 

-----~----

(3) See 22 and 23, Lar. 2, chap. 10 and 29, chap. 30 Blackstone's Commentar'e V I 2 
:208, ~12, 2lS, 2~O, 223, lst. James 2, chap. 17. I S, o. ,p. 

(4) 1st. James 2, chap. 17. 
(5) Ibid. 
(6) Ibid. Blackstone ul Supra. 
(7) Bl. v. 2,512 
(8) Ibid. 508. 
(~) Ibid. 510. 
(\0) Ibid. 
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~. King's Debts. 

Secondly debts due to the king, for letters to the post office, debts of record as 
judgments, docketed according to statute 4 and 5 William and Mary, chap. ~O. 

3. Debts due on Contracts, Servants' Wages. 

Debts due on special contracts, as for rent for which the lessor has often a bet­
ter remedy in his own hands by distraining or upon bonds, covenants and the 
like, under seal. (1) Debts due on simple contracts upon notes umealed and ver­
bal promises. Among these simple contracts servants' wages are preferred to any 
other and stood the ancient law.(2) 

4. Legacies. 

Then tbay will pay legacies so far as they have not lapsed or fallen by prede­

~ase.(3) 

5. Exewiors. 

After the payment of debts and legacies, the residue belongs to the executors, 

jf not otherwise ordered by the deceased.(4) 

Heirs enie1-ing upon Inventory, English. Rules. 

ART. 19Z.-An l~eir who is doubtful whether his ancestors' estate will be suf­
ficient to pay his debts, may enter upon inventory cum beneficio inventarii, and 
so limit the passive title to what is contained in the inventory. 

By statute 21, Henry 8 c. 5, executors and administrators are required to make 
and deliver in upon oath to the ordinary inventories indented, of which one part 
remains with the ordinary and the other part with the executor or administrator. 

The law requires that the inventory be exhibited within three months after the 
death of the person. If it be done afterwards, it may be good, for the ordinary may 
dispense with the time, and even in some cases, whether it shall be exhibited or 

not; as where creditors are paid and the will performed. 

(1) Blackstone's 2 § 51!. 
(2) Bract"n and Flew, L. 2. chsp_26, Blackstone I. 2 § 513. 
(3) Ibid 2. § 513. 
(4) Ibid. 515. 

M 



CHAPTER V 

MATRIMONIAL COMMUNITY. 

SECTION I.-I. What is meant by the words Communaut6 de Biens, between 
Man'ied Persons. II. Ilowandwhen Contracted. III.Ofwlwtconsists. 
IV. General Rules. V. Charges vf the Community. VI. Dissolution 
oftlte Community. VII . .f1cceptance of the WIfe. VIII. Renunciation 
by the Wife. IX. Continuation of the Community. X. Continua#on in 
case of a second and olher Jliarriages. 

SECTION H.-I. Legal Difference by tlte Englisli Juri.lprudence. II. Power 
of the Husband. Il!. Consequences of this Rule. IV. The Husband 
becomes liable for all the Debts of the Wife. V. He becomes tlze Master of 
her Personal Property. VI. He has the Freehold of her Real Estates 
during their Joint Lives. rlI. There is no Community of Properly 
between them. V I II. T he Wife cannot dispose of her Property nor make 
p,n effectual Will. IX. The same in the .f1merican States goveTned by the 
Common Law. 

SECTION I.-·MATRIMONB.L COMMUNITY. 

1.-Wlwt- is meant by the words Communaute de Biens. 

ART. 193.-Every marriage contracted in that part of the Province, of Lower 
"Canada, which was subject to the French Laws before the conquest, superin­
,duces of right, partnership. or community of acquets or gains, if there be no stipu­
Jllti,on to the contrary. 

H.-How and when Contracted. 

4R:r. 19:1..-1t is contracted by. the simple celebration of the marriage, and exists 
fwm the moment the nuptial benediction has been given.(l) 

III.-Of what Consists. 

ART. 195.-it <consists 1st, of an equal share of all the moveable property 
b~longing to each of the partie8 at the time of the marriage, anll of that they or 
either lllayacquire during the time of their union.(:2) :2. Of the conquests or 
Immoveable property they may acquire together, and 3. Of the fruits and intere;ts 
fJ[ their respective property not heing in community. 

(l) Cu.tom, Art 220. 
~2) Ibid. ' 
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IV.-Gencrrzl Rules. 

ART. 196.-The husband is the head and master of this partnership j he sdmin'" 

raters its eff~cts, disposes of the revenue which they produce, and may alienate 

them by an unincumbered title, without the consent or permission of his wife; he 

may dispose of them at his pleasuFe, provided it be done without fraud, and 

made to persons legally authOJli-sI?G W veceive.(l) But by last will he can dispose 

of his half only.(2) 
ART. 197.-He is also the master of the personal and possessory actions of his 

wife, he may 86minister them and defend them in judgment, but he can not dispose 
of her own proper estates, can not paFtition t-helll,. Hor seI{ them -t!}y licitation.l3) 

ART. 198.~The wife cannot alienate her estates without the authorisation of' 

her husband, nor defend her rights in Courts of Justice,(-1,) unless she be a public 
merchant, in which case she- may bind both herself and her husband il\ regard to 
her mercantile dealings. But he may lease them, 8i'U· afier the dissolution of com­

munity, his wife and her heirs are bound to maintain the reases, provided they 
have been maue without fraud and not excecuing the term of six years for pro­

perty situated in toyvm, and nine years for that situated' in the country_(5)' 

AllT. 19!J.-This right of the husband, granted by these articJ'es, :2:2-1" 225, anu 
23J<, Qver the property of the comltltlnity, i, reduced to nn honest administra:ion, 
his malversation, dissipation, or fraud nre sufficient reasons to dcpri\'e him of it by 
a judgment of a Court 0\ Justice duly executed, but in this case the wife only 

re-acquires the right of disposing of Ilf'r moveable property; she can not alienate 
her real estates without. the authority of her husban 1 or 01 the Judge, unless she be 

a public merchant, that is to s3y, if she trade in other goods or commodities, than 

her husband and apart from him.(6) 
ART. 200.-The husband is bound for the obligations !Jis wife may give to 

release him fl'om jail, for her maintenance and that ul her chiluren according to 

their situation in life, \,;hen lie fails to procure i,t.(7) 

V.-C/wrges ofihe Community. 

They are: 
AllT. 201.-1. Tho debts contracted during the community. 
2. The personal debts due by either party, on the day the marriage was 

c.elebrated, unless it was stipulated by the contract of marriage that each party 
should separately pay their debts created before the marriage, which stipulation 

however can have no effect 3gainst creditors, unless an im'entory be duly made of 

the p,roperty of the wife,. bewre. marriage,_ the husband by producing such inven-

(1) Custom, Art 22.5. 
(2) Custom, Art 296. 
(3) Custom, Art Z:l3. 
(.j.) Custom, Art 224, 231. 
(5) Custom, Art 227_ 
(6) Custom, Art 234, 23:1, 206. 
(7) L~nglois Tit Commufluule. 
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tory is discharged such debts.( 1) That inventory is not necessary says Langlois, 
if the total property of the wife is clearly and exactly detailed in the contract of 

marriage.(2) 
It is usual to cause to be entered against the community, the passive personal 

debts, only to the extent of the moveable assets of the succession, but not 
what the parties have been by the law of nature obliged to furnish, such as sup­
port and maintenance to their father and mother in their distress, or to their 
children issue of other marriages when their income was not sufficient to,s\lpport 
them.(3) 

VI.-Dissolution of the Community. 

ART. 202.-The community is dissolved. 
1. By the natural or civil death of one of the spouses. 
2. By a separation of property, ordered by court, and executed, and not re-estab­

lished by the mutual consent of the parties which consent renders the judgment of 
separation null. 

The community being so far dissolved, the wife may either accept or renounce 
it, provided she has done no act as being still in community, and has made a 
good and loyal inventory, the property being entire.(4) 

The time to make the inventory has not been fixed by the custom, neither the 
time to renounce it. But the ordinance of Lewis XIV. 1667, has established 
that the widow being summoned as being in community, should be entitled to the 
same delays as the heir, to make the inventory deliberate and to accept or renounce 
to it, which delaY3 are of three months from the opening of tbe succession or 
community,and forty days to deliberate. These forty days count from the day the 
inventory was finished, unless the heir has been prevented from making the in­
ventory, in which case the Judge may extend the time.(5) 

The inventory must be closed in justice, within three months after it has been 
completed. 

The husband cannot renounce; he must attribute the disadvantageous state 
of the community to his mismanagement, or misfortunes.(6) 

VII.-J.lcceptance of the W1fe. 

ART, 203.-When the wife accepts the community, it is divided by halves, 
of which the survi ving party takes one half and the' heirs of the other party the 
other half. 

The private property of the parties being first taken or accounted for according 
to the ru!e~ previously establbhed under the title of things.(7) 

(1) Custom, Art 222. 
(2) Langlois Til. Communaute. 
(3) Ibid. page 196. 
(4) CUstom, Arl. 237. 

Su~5!ri!r~e/gu ~ons~lhd'etat du Roi, ~O Avril 1667, as modified anu, registered at the Council 
TOI. .1. page 9~ea~~' 1~9.No •• 167', TIl. VII. de. delais pour deliberer. Edits and Ordoonance& 

(6) Langlois. 
<..7) Custom, Art. 219. 
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The surplus is declared to be the stock: or mass of the community, upon which 
the survivor and the representatives of the other, will take: 

1. The sums of money stipulated the personal property of each of the parties. 
2. Such sums as have proceeded from the alienation of their private real 

property. 
3. If the community be dissolved by death, the survivor takes the conventional 

preciput, if any has been stipulated. 
4. Recompense of one half of the sums the community has expended to im­

prove the private property and pay the debts of the other to which the com­
munity was not bound. 

VIII.-Renuncz'aiion by the W1fe. 

ART. 204<.-It is la wful for the wife to renonnce the community.( 1) When she 
renounces, the real and moveable property composing it, beeomes the exclusive 
property of the husband, and the wife is d;scharged from itg debts j if she has 
obliged herself personally to the payment of them or of part of them, the hus. 
band must indemnify her j alld further he bec.omes her debtor: 

1. For the amollnt of the matrimonial advantages, stipulated in her favour. 
2. For the repairs of maintenance if any were required upon her private real 

property during the time the community had [he usufruct of them, and were not 

made. 
3. For the amount of her mourning according to her condition, which is due 

whether she accepts or renounr-es the community, but she loscs it and must 
refund, if she marry again, within one year from the day of the death of her hus­

band.(2) 

IX.-Continuation of the Community. 

ART. Z05.-When at the time of the death of one oC the conjuncts there are 
minor children of their marriage, the community is continued between the survivor 
and the saiJ children, unless the survivor causes to be made a good and faithful 
inventory of the property composing the said community, at which the minor 
must be represented by a legitimate contrauictor, that is, a person able to protect 
its rights.(3) That inventory must be ar.knowleuged before the juJge, and closed 

within three months after it has been made.(4') 
Those of the children who have attained the age of msjority, and in conse­

quence are not entitled to demanu the continuation .. -may b~ be~efited b! the 
option of the minors, and have the continuation 01 community If the mmors 

claim it. 

X.-Continuation of tlte Community in case of a Second and ollter Marriages. 

ART. 206.-1n case of a continuation of community, the property of the first 
is divided between the survivor and the children representing their deceased 

parent, by halves. 

(t) Custom, Art !l37. 
(Z) Langlois. 
(3) Custom, Art 240. 
(4) Custom, Ar~ 241. 
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The second by thirds UE'tween the survivol', the e,hihlren of the first marriage;. 
and the new partner. And if the new partner have children by a former marriage,. 
in which he was united by a matrimonial community, its continuation would be by 
fourths-and so on, each matrimonial union for one part, and the husband and 
wife each for one part; the survivor has always the right to put a stop to the 
comlllunity by making an illl·entoryand c3using it to he dosed in justice three 
months after it ~hall have been commenced.(l) 

The share of the children who die dming the cOlltinuatilm of the community 

accrues to the other fhildren.(2) 
Although the survivor is the master of the continuation, he can dispose of his 

share only of the conquests made dUJing the lifetime of the two spouses, because 
the oth~r half has hecome the exclusive property of the children. Thus in case 
no second marriage takes place the continuation is ~omposed :, 

1. Of the moveable and irnmoveaLle effects of the community. 
2. Of those \Y~lich nlJY beco\l1c tbe property of (he survivor by purchase or 

otherwise. 
3. Of the income anu r,~\er.ue of tlle immoveaule property belonging to the 

surVlvor. 
}. Of the income allu rCVe11l1e of tbe immoveable property of the deceased. 
fl. Of the income oC the rel'COlle of the cDnquesls made by the two conjunc\~. 

V;tlCn the sllrvil-or marries again, ~no:h<cr ::tlteralicl1 or change in the continuation 
of community t~lces place, tbat is that his share of the immoveable conquests be­
fore maue, jj'om the moment of such second m:1rri~ge make no more part of the 
coninuation,hut become tbe pri,'ate or line::!l property of the survivor who marries 
again. 

SECTION H.-DIFFERENCES. 

I.-Legal Difference by the English Jurisprudence. 

ART. '207.-This nuptial Jurisprudence, brief as it is, necessarily must present 
str'lking differeneep. 13\- the laws of Cannua, man and wife are parlners and the 
husband is the administrator of the partnership so long as he is a faithful and intelli­
gent agent, otherwise he may by judicial authority be dismissed. 

lI.-Power of the Hu~band. 

A~T. :":~S.-Dy the Ll\-;,; of England, the wife i.3 completely placed under the 
guardlanshlp and coverture of the husband, The husband an.:!, wife are in con­
templation of the law, one pprson. He posses,es the sole authority and power over 
the per~on and acts of the W;[e, so that a~ Mr. Justice Blackstone has observed the 
very beln" or leg1l ex'-t f I 'r' , 
I " . 0', ' . I, cnce 0 t le Wli~, IS suspended during the marriage, or at 
east I, lOCOI rorate(] and consoliJated into that of the hll"band.(3) 

(1) Cu,loin, Arl ~l~. 
C.!) ~ Arl11:i. 
(:1) llIackSlone'; Com, J:1. 
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III.-Consequence of ii/is Rille. 

ART. 209.-For lhi~ reason a ,nan C3nnot grant anything to his wife, nor ent<:r 
into a covenant with her during his life, though he may devise to her by will. 

She i8 incupable of entering into any contrad of execlIting any deed or doing 

any other v~licl act, in her own name, all suits, even fat' personal injuries to her, 
mlldt be brought 'i'n the name oCthe husbanu and herself witll 'his ('.oncllrrence. 

IV.-The Husband becomes liable for all Iter Delis. 

ART. :!10.-Upon the marriage, the htllband becotnl<s li[lble for all her debts, 
but neither the wife', nor her property is liaole for any of his debts. 

V.- Tiw l1'1lsbanJ becomes ike .~[aster of Iter Personal Properl!!. 

ART. 211.-In respect to property, the husband, by the marriage, independent of 
any marriage setilement becomes ipso facto, entitled to all the personal property of 

every description ill possession or in action belonging to the wil(>, be may dispose 
of it at hb pleasure. 

Vr.-He has the Freehold of her Real Estates during tAeil' Joint Lives. 

AIlT.212.-He h::ts also a freehold in Iter real c;,tate, durillg their joint li\'e~, 
and. if he have issue by her, an,1 survi\'e her, during his own li[~ aI5o,-itE: has an 
exclusive right to tbe whole profits of it dlll'ing tbe ~allJe period. 

VII.-Tl,ere is no Cornm1tnily vciwcm tlWll. 

ART. 2n.-Therc is not ;tny cOlUmunit\, between tltem in regard to property, as 

in Lower Canada. Upon his Jeath the wil;; I' "illiply clltitleu to a dower that is the 

enjoyment of one third ortlle real est:lte, which ha, been hi~ during the co\'erlure; 

during her life, and be may, ::It bis pleasure, oy a tC'5t:tmentary tliposili'On llcprive 

her of all rigbt and interest in hiS persDnal estate, althou,,:t it callle to him from 
her by the marriage. 

VIIL-Tile Wife cannot di.spose of fu]' Property nor make (m fjJec/.ual Will 
witll(jiUt iler Husband's consent. 

ART. 214.-During the C0verturt! she is also incapable of changing, transferring', 
O()r in any manner disposing of her real estate, except with tbe c.;oncurrcnee of the 
,husband, and she is incapable of making an effectual will. (1) 

IX.-The same in tlte .!lmerican States, gOl'cl'ncd by tice Cr)lIImO'lt Law. 

ART. 215.-Thesc ddrerenrc5 which are by no means all which exi"t, exem­

plified. in the French and. English Laws, are [or the l11ilSt part the ~alllt' as exist ill 
America belween the States deriving their origin fro1l1 Spain 01' Fran(:e, and tho;e 

Jeri ving theil' origin [rom England.(-2) 

(1) Blackstone's Com., vol. 2, p. 433. 
(2) Ill. y. 183, Sec. Story Conflict of Law., p. U~, &c., and Title Marriages and incidents 

lhcreLo. 
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SECTION I.-BY THE ANCIENT LAWS OF CANADA. 

I.-Dower. 

AUT. 216.-Dower is the usufruct of a part of the property belonging to the 
husband, which is by law or by contract granted to the wife, surviving her hus­
band, of which the absolute property passes to the children, unless agreement to 
the contrary be made by contraet previous to the celebration of the marriage. 
There are two sorts of dower; 1st, the customary, which is by law regulated, and 
2d, the prefix dower, whieh is established by contract. 

n.-of what composed the Cusfomm'y, 

ART. 217.-The customary dower is composed of one-half of the immoveable 
property the husband possesses on the day of the marriage, and of that which 
accrues to him in the direct line, after marriage; this is the rule for a first and 
subsequent marriage, when th~re are no children from preceding marriages.(1) 

III.-When there are Children. 

ART. 218.-When there are children by a former marriage, the dower of the 
second is composed, 1st, of one-fourth of the property, which was subject to the 
first dower; 2d, of one-half of the share of the husband in the conquests made 
during the first marriage, and one-half of the acquests by him made since the 
dis~olution of the said first marriage, to the day of the consummation of the second 
marriage; 3d, of one-half of the immoveable property which he inherited 
during the second marriage in the direct line; the dower of subsequent marriage 
fullows the same rule.(2) 

(!) Custom Art. 243 and 253. 
(2) Custom Art. 253. 

_._----.-._----- -----_.---_.-
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IV.--R1de in case of tlte death of Children. 

ART. ~19.-The dower of the wife and of the children of a second llI'arriage 
receives no augmentation by the death of the children of the first marriage, who 
J ied ~ince the celebration of the second marriage. This rule applies to other 
marriages.(l) 

V.-PrPfix Dower. 

An:r. 2'20.-The prefix dower is established by the contract of marriage at the 
wilt of the parties; it may be composed of real estates describeu in the deed of 
rents, or of a fixed sum of money. 

When the wife has been endowed witll the prefix dower, neither she nor her 
Ghildren can claim the customary dower, unless it has been so agreed by the 
contract.(2) 

VI.- Wlten composed of Rents or J.Ioney. 

ART. 221.-The prefix dowel', composed of rents or money, is taken upon 
the whole of th~ property of the husband, after the division of the property of 
the community ha:] been made.(3) 

VII.-In case of a .Mutual Donation. 

ART. ~:l2.-If a mutual donation ha~ been made, the endowed wife has fir~t 
the right to have the enjoyment of tile sharc of the deceased husband in the per­
sonal property and conquest~ by virtue of the dona1ion, and takes her dower upon 
the surplus of the property of the hU8band, without any diminution or confu-
3ion.(4) 

VIlI.-It is fIte Wife'S during htT lifetime only. 

ART. 2::n.-Thc~ dowel', eith~r cllstomary or prefix, is the wife's only during 
her life; at her deatll it reverts to the heircl of the husband, if there are no chil­
dren, unless otherwise stipulated in the contract of marriage.(5) 

IX·-Fruits from II,e day 4 tlte deatlt oj lite Husband. 

ART. 2:24<.-'1'he fruits and interest accrue tu the wife from the day of the 
d.cath of the illl:lband. Shc is seised thereof of right, without Jemanuing it ill 
justice, unless the property subject to the dower have passed to third persons, who 
are bound to return the fruits and interests, but only from the day a demand of 
the same has been made.(6) 

1) CU8tom, Art. 254. 
(:!) Cu.tom, Art. ~{)l. 
(3) Cu.tom, Art. ~60. 
(.J.) Custom, Art. 2,)7. 
(5) Cuslom, AT!. :W:::. 
(6) Cuslom, Art. 2~1i. 

" " 
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X.-Delivery. 

ART. 225.--:-Delivery must be made to the wife on her own ptlr:3onal securitY' 

provided she remain, a widow. This security is to keep the property in good 

order, to enjoy it as a prudent administratrix, to l'eturn the capital of the dower; 

but if she C.'ontract another marr~:lge, then she must give elfectual and good 

security.( 1) 
XI.-.Maintenanee oj' the Property • 

• '\RT.2Z6.-The wife who takes the cus\or,nary dower, is bonnd to keep the· 

heri,bge~ in good order,. as f8;r as a ~ife renter is bouQd to do; the four main walls 

of a building, whole roofs, the beams, arches, and cove6ng rrf \:·auIts, are not at 

her ~harge.(2) 

XII.-It is the. Properly oj the Childrqn. 

ART. 227.-·Both the customary and the prefix dower are the heritage of t~e 

rhildr~n ; so sacred is that property, thv,\ th\!. father and mother, from the mOII;l,e1;l~ 

of their marriage, can by no ways or means alienate it, and if the oow:er consists: 

in rents or money, the· children have a general mortg.3ge upon their father's pro-_ 

perty (rom the time the dower was created; but as soon so the father is dead 

to prevent the operation of prescription the children must take the precautionary 

steps that other per50n~ are obliged to take; for, so soon a,s dower is opened, the. 

prefix dower, consisting in sums of money, become!t a personal debl.(3) 

xrn.- Cannot be HEirs of the Father and have the Dower also. 

ART. 228.-No one can take the father's inheritance and th'il dower loge, 

ther; and he who wi~hes to have the dower, must renounce to the succession.(4) 

'When there are many children, some may take the su~cession and others 

the dower; these last can have no more than the share they would have received, 

had all the children chosen the do.wer; Ihe surplus accrues to the succession; it 

allows no right of priIIJogeniture. and is free from debts.(5) 

The child m<\king election of the dower must return to the succession the 

advantages he has received from the suc~ession, by malTiag,e or otherwise, or take 

less.(6) -

SECTION q.~ENGLlSH RULES OF DOWER., 

1.- Tenant in Dowcr, what 1't is. 

ART. Z:29.-Tenant in dower is when the h\lsband of a Woman is seised of an 

estate of heritance, and dies; in this ('ase~ the wife shall have thEl third part of 

(1) Custom, Art. 264. 

(?) Custom, Arl. 262. Suf.,. chapt. U.ufruct. 
(~) Custom, Art 245, 250,255 269. 
(4) Custom, Art. 251. ' 
(5) Custom, Art. 250. 
(El Cu,torn, Art ~"2. '''' ' lue ~upra. title Collation, 
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all Ihela'nd~ and tenement~ whereo'f he was seised at any lime durin.g dYe cover­
ture, to holJ to herself for the term of her natural life. 

ll.-She must be the actuai W,je. 

AnT. 230.-=-The ,vife must be the actual wife of the party at 'the ti'meof hill 
-decease. If she be divorced, a 'lJinC'&ia mairim()'nii, she shall not be endowel!. 
Bul a divorce a mensft et >thoro 'only, !cloth not ~estroy the dower, not even adul­
tery itself, by the common law. Yet now, by the statute West. 2, if a woman 
voluntarily leave (which the la"w calls eloping from) her husband, and lives with. 
an adul,terer., she shall lose her dower, unletis her husoo.,nd 00 Vollffitarily recon­
ciled ~o her. The widows of traitors 'are barred of thei'r dower, (except in tire 
ease of certain modern treasons 'relating to the coin); but Mt the wido\'vs of 
felons. All alien also cannot be endowed, unles~ she be queen consort; for n'O 
alien is capable of holding lands. The IV·ife must be above nine ye~l.fs o];d at her 
.husband's'tle-ath, otherwise she shall not be endowed. 

II 1.-Of what the DQUJel' is composed if. 

ART. 231.-A'nd she 'is now by law entitled to be endowed 'of alllailds an'd 
tenements of which her h'usband "vas seised in fee simple or fee tail at any time 
Cluring the coverturf', aua to which any issue which she might have had might by 
possibility have been heir. Therefore, If a man seised in fee simple have a soh 
by his 'first <vife, ahd llftel"";ards marry a second wife, she shall be endo\ved of 
his lands; for 'hel'lssue might by possibility have been heir, on the death of the 
son by the former WIfe. But if there be a donee in ~pecial tail, wh'o holds lands 
to him and the heirs of his body begotten on Jane his wife; though Jane may be 
endowed of these lands, yet if Jane die, and he marry a second wife, the second 
wife shalt never be endowed of the lands entailed; for 110 issue that she could 

have coutU hy any possibility inherit them. 

lV.:...:...Seisf1t. 

l\.Rt. 232.-A seISIn in law of the husband will be as effectual as a seisin in 
deed, in order to render the wife dowable; for it is not In lhe wife's power to bring 
the husband's title to actual seisin, a8 it is in the husband's JJower to do with 
regard to the wife's lands; which is one reason why he shallllot be tenant by the 
courtesy, but of such lands whereof the ,'vife, or he himself i'n her righi, was 
actually seised in deed. The seisin of the husband for a transitory instant only, 
when the same act which gives her the estate conveys it also out of him again, 
and whereby a fine land is granted to a man, and he immediately renders it back 
by the same fine.) ~llch a ~eJsin will not entitle the wife to dower; for the land 
was merely in transilu, and never rested in the hu~band, the grant and render 
being one continued aCt, But if the land a'bide in him for the inten'al of but a 
single moment, it seems that the wife shall be endowed thereot: And i~ short, a 
wido'w may be endowed of all her husband's lands, tenements, and heredItaments, 

corporeal or incorporeal, under the restrictiol1s before mentioned; unless there be 
some eper,ial reason to the contrary. Thu9, a woman shall not be endDwed of a. 
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castle, built fur defence of the realm, nor of a common without stint; for, as the 

heir would then have one portion of this common, and the widow another, and 

botu without stint, the common would be doubly stocked. Copyhold estates are 
also not liable to dower, being only estates at the lord's will, unless by the special 

custom of the manor, in ",llicl. case it is usually called the widow's freehold. 

But where dower is allowable, it matters not though the husband alienate the lands 

uuring the coverture; for he alienates them liable to dower. 

V.-Species of DOWer, 

ART. ~33.-There are now Rubsisting four species of dower. Dower by the 

common law, or that which is before described. Dower by particular custom; 
as that the wife should have half the husband's land~, or in some places the whole. 

and in some only a qual·ter. Dower ad ostium ecclesim,-which is where tenant 

in fee simple of full age, openly at the church-door, and troth plighted between 

them, doth endow his wife with the whole, or such quantity as he shall please, of 
his lalll];;, at the same time specifying and asc.ertaining the same; on which the 

wife, after the husband'5 death, mny enter without ceremony. Dower ex assensu 
pain's, is that made when the husband's father is alive, and the son, by his coment 

expr2ssly given, endows his wife with parcels of his father's lands. 
Ey rrVlgna charta, a woman shall remain in her husband's capital man-sion house 

fur forty days after his death, during which time her dower shall be assigned. 
The particular lands 10 be held in dower must be assigned by the heir of the 
husband or his guardian. If the heir, or his guardian, do not assign her dower 

withil1 the term of forty days, or do as~ign it unfairly, she has her remedy at laIY, 

amI the sheriffis appointed to as~ign it. 01' if the heir, (being under 3ge,) or his 
guardian, assign more than ~he ought to have, it may be afterwards remedied by 
writ of admeasurement of dower. If the th:ng of which she is endowed be 
divisible, her dower must be set out hy metes and bOllnds; but if it be indivisible, 
Ghe must be endowed specially; as of the third presentation to a church, the third 
toll-dish of a mill, the third part of the profits of an office, the third sheaf of tithe, 
and the Jik~. 

V1.-/1 Widow may be barred of her Dower. 

ART. Z34.-A widow may be barred of her dower, not only by elopement, 
divorce, being an alien, the treaSJn of Iler husband, and other disabilities before 
mentioned, but also hy detaining the title deeds or evidence;; of the estate from the 

h~ir, unti; she resto.re them; and hy the statute of Gloucester, if a dowager 
alienate toe land assi:;ned her for oow2r, Ehe forfeits it ipso facto, and the heir 

may recover it ~y action. A woman m:J.Y also be barred of her dowet' by levying 
a fine, or su[cnng a recovery of the lands, during the coverture. But the most 

\~~ual n;ethod of barring dO'.Yers is by jointureS, as regu\atltd by the statute 27 
"On. "\ III. c. 10. 
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LINEAL REDEMPTION, OR REDEMPTION BY ONE 
OP THE F AT\HL Y. 

i.General OIJ,tlines. II. Cases in which the Right of Redemption may be 
claimed. Ii I. Time wken the .!lclion of Redemption must be commenced. 

ART. 235.-This right, sanctioned by the Custom and granted to one of the 

relatives of a vendor of real property, consists ill the power of redeeming the 

same by reimbufoing the purchaser of the surns of money by him paid for it and 
his legal costs.(l) 

I.-General Outlines. 

ART. 236.-To redeem, it is neCeS51. rr, 
1. That the property be propre or lineal to the vendor. 

2. It must have been alienated by sale or by an act equivalent to a sale. 

3. The one who wishes to redeem, must be a relative of the side and line from 
wbich the property has descended. And 

4. The demand of redemption must be maue within the time and with the 
formalities required by the Custom. 

H.-Cases in wMclt ihe RigM of Redemption may be claimed. 

ART. 237.-1t may be claimed upon all the property which has come to the 

vendor by his ancestors, ao an inheritance; perpetual ground rents are included 
in this.(2) 

What was an acquest of tbe deceased, becomes a propre in the persoll of llis 
heirs.(3) 

An heritage received in exchange for a propre, and aften~'ards sold, is subject 

to the right of redemption.(-1) 

A propre which has been reacquired by a lineal relative, and afterwards sold to 

a stranger, gives the right of redemption to the first venoer.(5) 

The right of redemption may be claimed on a sheriff's sale.(6) 

It is also clailllable on heritages sold for redeemable rents.(7) 

(1) l'1ote.-The formalities by law required to obtain ~his. right, makes it. a dead letter. 
The most triJiin"" error-the want or a comma in a copy whIch " fouud 10 the onglOal, a comma 
in the copy mor~ than in the Ql"igi.,1al, and the like, are ~rror. ratal to the suil, which mn,t irrevo­
.,abty be dismissed. 

(2) Custom, Art. 1 ~9. 
(3) Custom, Art. 151. 152-
(4) Custom, Art. 143. 
(5) Custom, Art. 133. 
(6) Custom, Art. 150. 
(7) C'.Istom, Art. 136. 
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On herit:J.ge~ exchanged for personal property, or when there is money gi.v-ee 

to boot to tbe amount of more than one-half.(l) 
In sales of irredeemable rents, if the vendor be reimbursed. 
In sales by judicial auction, licitation, when the property is adjudged to :l 

stranger.(2) 

IlL-Time when the .,qction of Redemption must be commenced. 

ART. 23S.-The action of redemption must be commenced within one year 
and one day Cr(\lm the time the purchaser has been put in possession of the 

property. 
The year begins for seigniorial or feUllal property from the day seisin has been 

granted, or possession talten.(3) 
For seigniories from the day of investiture, or that fealty and homage have been 

made.(4) 
In a sheriff's sale, from the day seisin of the deed has been granted. 
For soccage land, from the day the acquisition has been published at the first 

king's court.(5) 
The same rule applies when a seignior bal! purchased land holding f!'Om 

himself.(6) 
When the redemption has been obtained, the fruits must be returned from the 

day a judicial demand was .made.(7) 

(I) Custom, Art. 145. 
(2) Custom, Art. 154. 
(3) Custom, Art. 129. 
,4) Custom, Art. 130. 
(5) Custom, Art. 142. 
(6) CUltom, Art. 135. 
(1) Custom, Art. 134. See the Texl, Tit. RetraiL Ligna~r. 



CHAPTER VIII. 

OF PRESCRIPTION. 

SECTION I.-FRES'CRIPTION.-I. DefiniUon of the word. I I. PrtScripiion of 
Ten and Twenty Years. 11 I. Who are reputed present. I V. Prescription 
of Thirty and Forty Years. V • ..action of Redemption. VI. Troubltin 
the Possession. V II • .I1ction of Physicians. T'I II • ..action of Ser­
vants and Labourers. IX. Of Tavern [(upers. X. ..action for the 
Payment of Rent. XI, .J1c1ion of Rescision. XII. Parlicular Rule for 
the Payment of Rent. XIII. Prescription of Three Yeurs. XIV. Of 
Promissory J{ote,~. XV . .fiction of Warranty. XVI • ..action of War­
ranty of Underif/kers. XVII. By what Law to be decided. XVIII. 
Good Faith. XIX. Intel"ruption oj Prescripiion. XX. Law for the 
public good. 

SECTION n.-PRESCRIPTION BY THE LAWS OF ENGLAND.-I. Definition. 
II. Good Faith. II 1. Pl"escripiion by fhe Common Law. I V. Title 
required. V. Things not llaMe to Prescription. V I. Civil or Legal 
Interrupfion. VII. Time required to Prescribe. VIII. Rule for com­
puting Time. IX. Who is reputed present. X. Various Presc1'1piionl. 

SECTION I.-PRESCRIPTION. 

I.-Definition of the word. 

ART. 239.-Prescription is a mode of acquiring property, or discharging debts, by 

the etTcct of time only, and under the condition regulated by law.(l) To acquire 
hy prescription, it is necessary that three conditions be joined with th~ pos~ession. 
The possession must be, lst, without violence, non vi; 2d, public, non cldm; 
and the possessor must have enjoyed the possession, as the proprietor of the 
thing, not as a lessee nor usufructuary, non pl"ecario.(2) The possession must be 

peaceable, and during all the time requi,'ed by law.(3) 

n.-Prescription of Ten and TU'enty 'fears. 

ART. 240.-Immoveables are prescribed by ten years between persons present 

and by twenty years, if the proprietor has been absent when the possession has been 

(J) Usucapio est adjcctio Domini por,C.ontinuatione.m po.ee •• ioni. temporit lege definit.-I. 3, 
~: de usurp. nnd ueUc. Domat. Loi. Cmlee, ub. 3, lit. 17, 'ee, 4, 

(2) Cu.tom, Art. 115, 1I8. 
(3) Cu.tom, Art. 11::1. 
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ill gaol [3ith allJ held I.y a just title during.that time, and thi~ title passe~ (0' 

sllcces:;or~.(l ) 

II I.- TV/tO are reputed present. 

ART. :2tl.-Those are reputed present ",hose domicil is within the territory 

governed by the Custom of the place wherein the property is situated; those who 

reside without are dz,clal'ed to be absentees.('2) 

IV.-Prescription of Thirty and Forty Years. 

ART. 24.,:!.-Without a title, prescription is acquired by thirty year~. The case 

of minor:'!, interdicted persons, and those who are not able to manage their OWl"} 

affairs, excepted.(3) 
To obtain prescription against the church, forty years are required. 

V.-.Ilclion of Redemption. 

ART. Zcl!3.-The action of redemption by one of the family i~ prescribed by 

one year, and when the year is expired, that action is extinguitihed even for 
minors, absentees, interdicted persons, or others, who might claim the benefit of 
restitution.(4) 

VL-l'rouble in tILe Posses5ion. 

ART. '2'H.-It is the same for persons who have been troubled in their pOllses­

sian; they must make their complaint w;(hin one year and one day from the rime 
the trouble began.(5) 

VII.-./lction of Physicians, SiC. 

ART. 245.-The action of physicians, surgeons, anu apothecaries, is prescribed 
in one year, unless :l settlement of account has taken ph~ce, and an acknowledg.­
ment in writing or obliEation been granteu, or a suit been inslituted.(6) 

VIII.-.!.lction of Servants and Labourers. 

ART. '21<6.-The action of servants anu labourers fur salary i~ prescribed after 
the expiration of one yeJ.r, to be reckoned from the day of the last ~ervices, unless 
a ~ettlement of account has been had, as in the preceding artide.(7) 

IX.-Of Tavern Keepers. 

ART. 24.,7.-Tavern-kec['crs have no right of action for liquors sold by the 
~~bss.(3) 

0) rustom, Art. 113. 
(~I Ibid. 116. 
(0) Ibid. 113, 11~, 118. 
(,) Ibd.I!:J, 131. 
(5) Ibid. aG. 
(6) luid. UK, 127. 
(7) Ibid. 1~7. 
(~) Ibid. I~~. 
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X.-.!ldion for the payment of Rent. 

ART. 24S.-The action for arrears or rent, established by contract for money 
lerrt, is extinguished by the expiration of five years; and the deciilory oath of the 
debtor even ca!il~ot be demanded.(l) 

XI.-·.!lction of Rescision. 

ART. 24S.l.-The action of rescision to abrogate or cancel a deed, is extinguished 
by t(J1;l years. 

The free and peaceable possessor by himself, and his ancestors in whose right 
he stands, of any estate or rent by a just title and in good faith during ten years, 
the proprietor being present, or twenty years if absent, and not privileged, has 
acquired prescription.(2) But without a title, thirty years possession is re­

quired.(3) 

XII.-Parlicular Rule for the Payment of Rent. 

ART. 250.-And pres0tiption would take place even if the rent had been paid 
by him who has constituted it, or others in default of the possessor, if the creditor 
of the rent had a just cause to be ignorant of the alienation. 

XrII.-Prescriplion of Three Years. 

ART. 251.-The purchaser of a moveable acquires prescription of it 
by three years possession. This prescription requires good faith both in the one 
who has acquired the thing and in the one who has sold it.(5) The same rule 

applies in case of a !hing found.(6) 

XIV.-Of Promissory Noles. 

ART. 252.-Promissory notes are prescribed in fi,'e years next after the day 
they become due, if no action be brought thereon within that period.(7) 

XV.-.JJction of Warranty of Undertakers. 

ART. 253.-The action of warranty due by undertakers, masons, carpenters, 
for the buildings they have constructed is prescribed after ten years from the day 
the work was completed for private buildings, and for public buildings the action 

of !Varranty is prescribed only by fifteen years.(S) 

XVI.-By what Law to be decider!. 

ART. 254.-It is the law of the place where the property is situated which is 

to be followed in cases of prescription, and not the law of the domicil of those 

who assert the prescription.(9) 

(1) Ordinance of 1510. 
(2) Custom. Art. 114. 
(3) Custom, Art. 118. 
(4) Custom, Art. 115. 
(5) Cod. tit. de Usucapione transfer. 
(6) Idem. 
(n Provo Stitt. L. Canada, 34 Geo. III. eh. :2. 
(8) L.8 Cod. de operibHS publicis. 
(9) Arret of the 19th, August, 1609. Lacombe, recuouil de Jurisprudence. r. PresClilltion, 

o 
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XVII.-Dotal Property. 

AUT. 255.-J:he enjoyment by the hQ~band acquires to the wife prescription; 

of the dotal property which has bej!n given tl?, her" although it did not belong tp 
Qill1. who. gave i~.(l) ., 

XVIII.-Good Faith. 

ART.2M.-It is the ignorance of the possessor of a thing that another has, 

any right upon. w.h1lt he possesses. 
By the Roman law:" t~a,t ignorance is necesslIJY only at the beginning of the 

l?rescri~tion,,~i i,s.(2), 

XIX.-Interruption of Prescription. 

4RT. 257.-:-lf prescription ha1! been in,terrupted, the sam~ good faith is 
required at the time it began again.(3) Such is the doctrine held by the Roman, 
law. But tll'~ jurisprudence of Paris requires good faith, during. all the time neces-, 

I.a,ry to obtajn PfElscriptiol). 

XX.-Law for the public good. 

Au!. 258.-I,ndividuals cannot reNOunce!o a right introduced for public good.(4), 

SECTION III-PRESCRIPTION BY THE LAWS. or ENGLAND-., 

1}nT. 259.-By th~ civil law., or positiv,e law: of the Romane, things ma.y be, 
IIPquired, by usucapion or prescriptipl1' It is called, uS'!lca-fion, because a 
Ij1an,may USll rem capere. 

I.7'"Dejiniti01l;~ 

ART. 260.- Usucapion or prescription is defined, to be an acquisition of pro­
perty by a continuance in the possession of it for so long a time as is required by 
law. Prescription, therefore, is nothing else but a continued possession. This 
mode of acquiring propertv is derived from the laws of the twelve tables and from 
ttl~ Greeks.(5) • . 

IJ . ...,.. Good, Faitlll. 

ART: 26L-L Bona jidcs',a ~?od conscience and honest design in the person 
prete~dmg to a prescription; so thjl! bare possession is not sufficient. This good 
Gonsclence and honesty will appear, if possession was had from one who was 

(1) Dige.t, Prodote, and ~verallaw. of the Cod. 
(2) § Ult. I~i 44, § ad. leg. Fab. Plag. 
(3) '"aw qUI fundum. § qui bona fide. 
(4) L. 1 ~e prescflp' ,One. 
(5) U,ue"l'io est adJoc\io Domini' t' (' 

D, 41. 3, 3. ' per eoalOua lonem ro~'e.lioni~ T-emporis \eg,e Definlh. 
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'e,steemed by him to be the Vue owner not only at the time of the dClivery,(l) bu't 
'also at the time of making the bargain. By the ci\'il law the prescription is not 
interrupted, though the pers(:m afterwards knows that the thing deiivered came not 
from the true owner,(2) 'for by this law it is sufficient that there 'were 'no ill'prac­
tices at the beginning. 

tn.-Prescription by ihe Comnwn Law. 

ART. 262.-By the common law,(3) if at any time the person prescribing'is 
'~onscious to himself that he derives his possession from a wrong doer, the pre­
scription is interrupted, and wholly ceases; and this some inte~preters say ought 
to be observed in the courts of the civil law, and that it is accordlllg!y so practised 
in the Imperial chamber, and throughout the empire,(4<) 

IV ,-Title required. 

ART. 263.-2. A Just, parlicular, and(5) real cause'or'title is required, '!l3 by 
sale, exchange, gift, &c. Such a cause as would entitle the receiver to the pro:' 
perty from the true owner; for if there is no -cause, or'one that is insufficient 
to transf<:!r the property, (as if the thing was only lent, or deposited for safe custodY', 
dr possessed by tenan'fs, &c.,) no jiresciiption can follow upon it.(6) 

V.-Tfdngs not liable to Prescnption. 

ART. 26-1.-3. The thing mllst be susceptible 'of prescription; therefore, there 
is no prescription of things exempted fromcommon(7) commerce, as of things 
sacred and consecrated to God, or of those things which were once lodged in'tbe 
Fiscus, or Exchequer. The p~ince'd domains, (called patrimonia'l,) -are nol 
liable to prescription, nor :hegoods of churches, citie~', hospital,;, nor things stolen, 
(Cor stolen goods may be concealed till the time of prescription comes); 
nor goods of infants, or minors.(S) Soldiers upon expedition:", or of those 
that are absent(9) in the a'frairs of the commonwealth; for'tlJat time oC absence 
shall be deducted fl'Om the time prescribed; nor the goods'given to magistrates in 
bribery, &c.; and lastly, 1110se thines are not liable to prescription which 
are prohi'bited to be alienated by last will andft>stament. Hence it is that 
moveable things are rarely prescribed; foi- some of these incapacities frequently 
attend them.(lO) 

4. Not only a just but 3. continual possession must support the title by pre ... 
scription, \vhich shall be presumed till the contrary appear,. 'l'h,e posse3sion or 

(1) D. 41, 4,2. 
(2) C. 7, 3t, 1. 
(3) C. 7, 31,1. " , 
(4) Min •. Ob5erv. CII.m. cen!. 5; Observ.6, GRIl2; Olwkv. 18, nurn. 7; 2 D. R&g. JUT< 
'(5) D. 41, 3, 27. 
(0) C.7, 33,4. 
(7) J. 2. 6, 1. i ' 
(8) C. 7, 38, 2; C. 1,2.23; 1.2,6,2 & 8; C. 7, ~5', 3', C.!, 3!i~8; C. i, 35, 4. 
(9) Absentia cjus qui Reipublic cau.a abe&1 neque el neque alII damno," .s.o debet, It 50, 

17, 140. Olll~iurb pUblicum nulli nee DamQ() nte ellmpendio fit. D. 4, 60, 29. 
(10) D. 4S1 1'l-, 8 j C. 61 43, 3; J.2, 6., 3, 
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tenants, proxies, &c., continues the possession for t1he true proprietor, not for 
themselves; for it is not necessary that the possession should always remain in 
the same person. An honest bUyer may begin the prescription in himself, 
laying aside the time acquired by a dishonest seller, because he fairly paid a price; 
but when the thing comes gratis, as by gift, or legacy, or succession, if there be 
fault or injustice in the first party, there does not seem as much reason to continue 

the prescription.(1) 
It must be the faults in the person possessing; for if there be an incapacity in 

the thing itself to be prescribed, (as before, because either stolen or taken by 
violence, &c.,) tlte prescription cannot be supported, or continued over, by any 
means. All interruptions are before the time of prescription is fulfilled, and are 
either naturally and in fact, or civil interruptions and by law. A natural 
interruption is when a moveable thing is taken from the possessor, or an im­
moveable thing entered upon and seised by another, OP deserted by himself; or 
when an alienation is made from liS, by one who was intrusted with the possession 
in our names.(2) 

VI.- Civil or Legal Interruption. 

ART. 265.-A civil or legal interruption may be by citation or other judiciat 
claim; sometimes by offering a libel before the judge, if the defendant abscond~ 
or is a mad man; more especially when suit is contested, or issue joined lIpon the 
right, and sentence given by the judge. This j.nterrllption concludes only the 
parties in suit, the other (in fact) all parties whatever.(3) 

A prescription may also cease for a time, without a total interruption, but 
concludes only the parties in suit, by standing still and not gaining ground, 
as in time of great sickness or war, when the party is hindered from making his 
claim; but if the courts of justice are open in the time of sickness or war; there 
is no reason it shall cease. (4) 

VII.-Time required to Prescribe. 

ART. 266.~5. Lawful time is neces~ary to give a right by prescription 
~'hich is three years for things moveable and corpore!!l, and ten years for thing; 
nrunoveable and incorporeal, jf the persons pretenillng right inhabit the same 
province. But il they are so far absent from each other as to live in sevemI 
pr()'(illce~, then twenty years presGription is necessary to gain an estate. So much 
time ~& absolutely required to bar real actionS' and criminal aceusations; for after 
that Ume there seems to be a new scene of affairs, alld it may not be of. any im­
portance to the public to prosecllte.(5) 

VIn.-Rule for computing Time. 

"ART. 267.-In this computation of time we do not reckon from moment to 

(I) D.'41.3~· D 41 3 33' D 4 47 -(2) D. 41.<3:;: . " , • 1. , ,6; D. 44.3, v. 

(3) C. 7.40,2;, D. 44. 3 10· C 7 33 1 
(~) D. 41. 3, 5. "'" • 
C» 1. 2,6 pr.; C:7.23 1'" C 3 ~1 7 

, ., '. loJ) • 
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moment, or (rom hour to hour, but from day to day.(I) The first moment of the 
last day being computed as one whole day in favourable cases. 

IX.-Who is reputed present. 

ART. 2G8·.-If the persons have dwelling places in several provinces, they 
·are reputed to be present in each; and if a man hath no dwelling place of his 
own, and neglect what belongs to him, that person may be esteemed to be present 
every where, because he hath no fixed station. 

These are the common prescriptions of time, and take place in all things 

belonging to private per"ons which are suS{:ertible of prescription, when tbey arc 
possessed bona fide. 

x.~ Various Prescripti07!8. 

ART. 269.-1'here are other prescriptions of longer time, viz. thirty or forty 
years, by which even stolen goods, and those obtained by (orce, may be prescribed 

by the ci viI law, having no regard to the justice Orlhe inj u3tice of the fir~t ob:ailling 

them; and this is for the public quiet, which seems to justify the lawfulness of it 
in con~cience.(2) 

The common law does not approve of it, but directs the contrary.(3) By the 

common law of England, the time of prescription is that time whereof there is 
no memory of man or record to the contrary; '0 that the bona fides, or the cause 
'Or consideration of it cannot be enquired into. This is vpplir-able to customs and 
usages, &c.(4<) Yet in several instances Jess time is sufficient to prescribe, as a 
year and a day, six months upon the lapse of a patron in not preseuting to a 
church, &c.(5) 

There is a prescription, too, of a shorter time, by Acts of Parliaillent in Eng­

land; as, of five years arter four proclamations upon a fine, (i. e. a judicial trans­
action or agreement,) of lands and tenements duly acknowledged ill a COUrt of 

record, &c.(6) Two years, or one year, or sllOrter time, bars popular actions by 
informers.(7) Some writs or actions are barred after firey, forly, or thirty 

years ;(8) 50me, after twenty years; some, after six years, or four years, or two 
years.(9) By other Acts of Parliament, several periods of time are fixed, greater 

'or less, which are not so common in practice as those already hinted at. Regularly 

·no man can prescribe against the king of England, or against an Act of Parlia­

ment.(IO) 

(1) D. 4-t 3, 15; antl D. 44. 7, 6. In Usucapionibus n~n a momento ad memen~um, ~~ 
·totum poslremum diem compulamus-D. 41. 3, 6. In omnibus Temp~raltbus ActlOnlbus nin­
.novissimus Totus dies. Comptentllr, non fruit Obligationem-D. ·14. 7, 6. Vide Antea, p. 1 08~ 

(2) C. 7. :J9, 3. 
(3) C. fin. Ext. de Prescrip. 
(4) V. p. 98. 
(5) 1 Inst. 114, h. 115, 8.. 254, b. 344 b'l Vr. & Stud. lib. 2, c. 36. 
{6) 4 H. 7, 14, 35; Eliz. ~. 2. 
(7) 31 Eliz. 5. 
(8) 32 H. 8, c. 2. 
(9) 21 Suc. c. 16. 

(10) 1 Insl. 41 b.; I Inst. 113 a. 



CHAPTER IX. 

DONATIONS, iNTER VIVOS. 

SECTION I.-ACCORDI:-iG TO THE LAWS OF CANADA.:......I. Definition. Ii; 
C«pacity to dispose and receive. I I I • .!1cceptation. I V. Incapacities. 
V. Formalities. V I. Donatiun betv:een J\f[trritd Persons. V I I. ProM;;, 
bitions between JI,{arried Persons. VIII. Prohibitory Rules. IX. Ex­
ceptions. 

SECTION n.-BY THE LAWS OF ENGLAND.-I. Definition~ and Ruler;. 
II. Registration. II I. Cann'ot be revoked except in some cases. IV. 
Capacity of Me giver. V. Personal Thing'S. 

SECTION I.-A'CCORDING TO THE LAWS OF CANADA. 

I.-Defim·tion; 

.<\.nT. 270.-A donation is an act by which he who give~, by jaw styled the 

llonor, divests himself irrevocably and for ever of the thing given to him who' 

accepts, by law styled the donee. The acceptation is of the es;ence of this 

conlract.(l) It proceeds simply from the liberality of the donor.(2) 

A tran8fer made wilh certain cOllditions imposed upon the donee, is not consi~ 

dered a donation, even though these conditions are not redllcible to any fixed price 

in money. If the conditions are in any wayan equivalent to the thing given, the 

transfer becomes a sale and not a donation.(3) 

H.-Capacity to dispose and recEive. 

ART. 271.-All persons may dispose or receive by donation inter vivos, except 

such as the law expressly declares incapaille, and except a certain share of 
the real estates, whica is called a leD'itime which parents must reserve for theil' .0' 
~h'ldren; that legitime is one half of the property such children would have had 

m the slJC.cessions of their father, mother, cr other ancestors, had no donation 
been maJe, funeral expenses being first paid.(4) 

(~) L. 8, ~ 3 ff. de Don. lib. I. 10 de Don. 
( ) L. 1 fie de Don. ; Custom, Arl. 273 274. 
(3) Renten 13etn61-T 14 '. • 

Droit de. gen,: lib. 5. ·eh. ~'. ou .. j De: DonatIOns e~treTls,. sec. 4 ~ 5, No.1;. Pu/l'eudorlr~ 
domlnio lib 2 le 16 ,Blo.ckstooe, Commentarleo, 442; Bracton de acquuendo rerUIl! , . ,;], . 

(4) Cu.tOlJ>., Art. 29S. 
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tIL-Acceptation. 

ART. 272.-The acceptation is of the essence of this contrach(l) 

IV.-Incapacities. 

l11 

ART. 273.-Incapacities are absolute or relative. Absolute incapacities pre­

vent the giving or receiving indefinitely with regard to all persons; relative inca­
pacities prevent the giving to certain persons or receivirg from tbem. 

It is suflicient that the capacity for giving exist at the moment the donation is 

made with regard to the capacity of receiving. If it exist at tbe moment of the 
acceptance of the donation inter vivos, or at tbe opening of the succession of tbe 

testator, provided also th1\t the legacy do not become null by his predecessor's inca­

pacity of receiving the legacy before the eX~CUlion of the condition, or before the 
deatb of the (e3tator.(2) 

In order to be capable of receiving hy last wm it i~ sufficient to be conceived 
at the time of the decease, provided the chilJ be born alive. -When the donation 

depends on the fulfilment of a condition, it is sufficient if the donee be capable of 
~eceiving at the mon:tent the condit.ion is accomplisbed_(3) 

V.-Formalz"ties. 

ART. 274.-To make a donation inter vivos, the donor, must be of age i Ile 

must be of sound mind.(4) He llIllst be of good bodily health, at least not 

atTected of a sickness apparently mortal, and of which he afterwarus dies,(5) 

ART. 275.-The donor must deseize himself of the thing given, so that it will 

be no !TIore in his power to dispose of it.(6) Bnl he may reserve the usufruct 

~or a. till).e, ev;en for his lifetime.(7) Donations of universalities of property 

~cqllire.d al),d to be acquired are null· 

ART. 276.;-When a. ljonation of moveable property is not followed by imme­

diate delivery, an inventory of the same, signed by the p3rties, must be made and 

~emain annexed to the original of the donation, otherwise the donee cannot elaim 

i,t, neither froll), the donor nor from his heirs.(8) The donation must be receiveJ 

by two notaries, or one notary and two witne~ses, and the original kept of record. 

V;l.-D-onation between ;Married Persons. 

ART. 277.-From the moment of the marriage, married persons cannol make 

Jl.ny donation inter vivos, one to the other, except, it is by mutual gift.(9) 

(1) If. de Don.; Custom, Art. 272, 273 & 274. 
(2) Potbier, Introduction a la Coutume d'Oriean •• 
(3) Potbier, Donation inter vess, Art. 2. " 
(4,-) Ther~ is uP more intricate Ilnd puzzling qU,e,tJOn m tbe ~o,oks lhan that ,of .oundn~ .. or 

Qnsoundness of mind. ~enevolence, f~ncy. capnce, and fanatJclSm ba~e a ,WJd? rang~_ In the 
matter of disposing of property and to deeide what degree of ment~1 alienatIOn lS .ufficlent, to 
IlVOIV a dpnation, or what acts of conduct are to be consl!lered as endence of mental aberration 
is often It malter of tbe extremest nicety and difficulty. 

(5) Custom, Art. 277. Potbier des Donations entre veM, See. 1, No.1. 
(6) Custom, Art. 273, 27-1. 
(7) Custom, Art. 275, 
(8) Ordinance of 1731, Art. 15. 
(9) Custom, Art. 282. 
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A woman marrying a second time, or oftener, havi'ng children, ill prohibited 

from giving to her second husband or to his children, either directly or indirectly,. 

of her proper estates or acquests, more than the share which one of her chiidren 

is entitled to in her succession; and if the children are unequally divided, more 

than the share of the one who will have the least. No part of the conquests. 

made with her former husband. These conquests, as also those which will be· 

made during subsequent marriages, will be equally di.vided amongst all the chil­

dren of the first and subsequent marriages. She is not allowed to give to a second 

hushand any share of the property proceeding from the liberality of her fir,st:. 

husband.(l ) 
VII.-ProMbitions between },{arrierli Persons. 

ART. 27S.-These prohibitions cease by the dissolution of the last marriage, or' 

by the death of all the children of the preceding marriages.(2) 

VIlL-Prohibitory Rules. 

ART. 279.-Minors and persons under tile authority of others are not allowed 

to give by donation, either directly or indirectly, to th2ir tutors, curators, masters r 

and others, being their administrators during the time of their administration, and 

before they have renuered their account of the same and paid the balance. Father. 

and mother, and other a~cendants, are excepted from this prohibition.(3) 

ART. 2S0.-U nder the term administrators, the arrets include masters. as to, 

their apprentices, convents as to the per;;ons who have pronounced their YOWS in· 

them, confessors and directors as to those who are under their direction, (except it 

be moderate sums, which may be given or bequeathed to them) ; attomies and, 

solicitors as to their clients, physicians, surgeons, and apothecaries as to. the sick 

under their attendance. Those who have lived together in open concubinage are 

respectively incapable oC-making to each other any donation exceeding a moderate 

sum or an usufruct, as nn alimentary pension. Those who afterwards marry, are 

exempt from this rule. 

ART. 281.-The father and mother of bastards and adulterous children can 

make no donation inter vivos to such children, unless it be as an alimentary pen­

sion, which by the laws of nature is due to them. 

ART. 2S'2,-And to determine the validity of such donations, regard must be 

had to the quantity and the quality of the property of the donors, and to the 

number and the quality of their heirs. 

ART. 283.-Persons dead civilly are unable to receive donations, unless it be 

an usufruct for immediate wants and an elementary pension. 

lX.-Exceptions. 

ART "S+ -To the h'b't' d . h d 
. - . pro I I Ions rna e agamst t e octors of physic or surgeons, 

there are however the foil . e t' . 1 ", ' 
, , oWlDg xcep IOns. st, remunerative Qlsposition& 

(1) Edit de. sec andes noce,. Th t d' 
.ecand time, a e let extends the prohibitions to hu.band~ marryin& a 

(2) Cmtom, Art. 279, 
(3) Cu.tom Art 276' 0 d' 

, ' , r Inance or 1339, and Dcclarn.tion or ~'ebruary, 1549, 
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made on a particular account, regard being had to the means of the disposel 
and the services rendered; 2d, universal dispositions, in cases of consanguinity. 
The same rules are observed with regard to the ministers of religious worship.e l ) 

SECTION n.-BY THE LAWS OF ENGLAND. 

I.-Definitions and Rules. 

ART. 285.-A proper gift, (or donation inter vivo~, especially so called,) is 
when one out of mere liberality bestows any thing upon another, there being no 
law to force him to do it.(2) 

Recompence is not comprehended under the definition, nor honorary payment 
foe services done.(3) 

In the eleventh centnry, under Henry II., the words gin, grant, or feofment, 
were comprehended under the general name of donation; it was the exclusive 
mode of transferring property. At tae present time, gifts are not favoured by 
law, they having been too often the means (If corruption, or the effects of prodi­
gality; presumption is not for them; Etricl proof is required to show the intention 
of the owner; but when that intention is evident, even dishonest gins upon lewd 
women for their personal and absolute want~, aa for alimony. are not \'oid, there 
being no depravity in reGeiving gifts. Besides, both the man and the woman are 
blameable.( 4) 

To the perfection of a gift, the consent of the giver, and the consent of him to 
whom the gift is made, are required. 

By the civil law, a gift may be perfect (ex nudo facto) by bare consent and 
agreement before delivery.(5) These nude agreements are valid by the cannon 
iaw.(6) But by the common law, no action lies upon such a bare consent, 
agreement, or promise.(7) 

Before the gift is accepted, the giver may recall it.(8) 
And if the person to whom the gift is made die before acceptance, his heir 

cannot accept where the gift is personal, for an union of consent is requisite.(9) 

II.-Registration. 

ART. 286.-If the gift exceeds the vallie of 500 crowns, it must be publicly 
registered at the time the gift is made, that men may not part with their estates 
ushly.(IO) 

(1) Po(ijier, Donations entreTos, see. 1; Art. 1 ; 
(2) Dige<t, 39, 5 pro 
(3) D.39. 5,19. 
(4) Di~est, 39. 1i,5. 
(5) Cod. 8. 54, 35. 
(6) [nst. tit. 20 j § 19. . 
(7) Doclor Hnd Student, Dial 2, c. 24. 
(8) D. 39; No. 1, IS, 2,6. 
(9) Cod. 1,2,15; Digest 41,~, 38. 

(10) Cod. c. 8, 54, '27. 
p 

Des personne., ler. pari ie, lit. 2, see. 2~ 
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nI.-Cannot be revoked except in some cases. 

ART. 287.-Gifts once perfect are of their own nature irrevocabJe.(I) Yet 

they may be r2dlc,~. 
For ingratitlluc ~gainst the g;'ler, which may exert itself in five instances. 
1. If the recei;'cr has grievously defamed the giver. 
2. LaiJ violent h:cnds on him. 
3. Damnified his e; tQt;;:. 
4 •• Laid i:1 wait to take a\\'a~' !Jis life. 
5. Refused to fulfil tbe 8greemcn!s which were made at tlie time of the gif!. 
Bllt the donor himself mll~t r.J3.ke these complaints of ingratitulle i [or i[ he is 

silent, his heir is for ever LarreJ, alld if the receiver die, his heir cannot De pro-
82elJ:cJ t~)r it.(2) 

T;;~ g:ft iLelC 15 onl~' c::tlI2:l b3.cl. by i!l;;:'atitu,Je, not the profits. And if the 
gift is sold or exch:lllgeu, cr ~;ILn o\':~y, it cannot be recalled i for thE'n an inno­
cent person might Sllrrer for the crime of the reeeiver.( 3) 

Gifts may be recn!;·.'d or rcvoketl, if the giver afterwards happens to have 
chi!tlren, becallS3 no one can Le presumed to prefer strangers to lheir own blood 
otTspring. By the blYS of E":,;iQnd, r.lienatiolls by bargain and sale of all inhe­
rilance or a freiCho~d :::;c required to be registered or elFolled.(4) So are gifts, even 
those o;ac;c for piolls lJ~es.(5) 

He that delivers a tbing by mist~ke ITwy [;'call it i but if he does it knowingly 
it is a gift.(G) 

IV.-Incapacityof the giver. 

AUT. 288. - D::~lir.~ l'?L'On,', madmen, proc.li;;als, minor-, are prohibitpd; also, 
a c.leaf and dumb pcr,:o~ by :-::::tl:rl', nol by chance of decease, hllsband to his 
wife, or a Iyi.,; to kr LL:: :iLL~, c~('ept lJY wi 1.(7) 

By the ]a·,';s c: England, n joint consent i:; 3uHicient to alienate the <lowery of 
the wife.(8) But file cannot ali2Ln~c anythirg \yitlleul his consent.(9) 

Criminals conderc;nec.l to ~catb ('annot rr:c:,t away their estates afterselitence.CIO) 
English authors U:.l3 the fJ,;:~iture fi'om t!J:c cGlIln;iss:on of the crime. 

Y.-Pcrsor:al Tlzings • 

.... P.T. _~S9.-Perwnal thinp may be given by words only, unless made by a 
corporation or body politie, ),)1' then it mU5t be in writing under seal. All gifts of 
estate of freehold cr k~~es auove three years, must be made in writing.(I1) 

(1) Cod. 8,56,2 8< ~. 
(c) Cod. 2. ~O, 1,~, 3, -!. 8< 8 56 ]0. 
(c) Cod. 8,56.7. ' , 
(4) ~I H~II"j- YilI. c. 1€. 
(',) Dott·,r ·,,·1 SluJent,L.!?, ch. 21. 
(~'> DI:2 C !, 50,17,53. 
(7) Cod. f', 54,16; lLid. 6 22 10' Di"est "6 2 II 2 
(t,14l-iuJryYl!.c.2-i. ' , , 0 , ... J J , • 

(e') 1 I,,,,. '112, •• 
(10) Di1:t8t, 56, 5,13. 
(11) 29 Car, 2, ehap. 3, 
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SECTION I.-WILLS ACCORDING TO THE .ANCIENT LAV;S OF 
THE PROVINCE. 

I.-Definition of the word. 

ART. ~90.-The testamentary donation is an act of liberality by which the 
donor disposes, under the form of a testament for a lIme he will exist no more, of 
the whole or part of his property, in favour of the donee; w:l:cll donation he 

may revoke. 

11.- Word Legacy. 

ART. 291.-The word legacy derives its origin from the Latin word lex, "hicflc 
signifies law. In the infancy of Rome, before the laws of the twelve taLles w'ere 
promulgated, a will was made in the presence o( the people in the commici1.lm, 
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who confirmed it in the form a law, which was called legare, or legen dart, to 

make a law. 

111.- Who can make a Will. • 

ART. 292.-All persons of sound mind, of age, and enjoying their r;ghts, could 

dispose by testaments, to the advantage of persons capable of receiving, of all 
their goods, moveables, acquests, and conquests immoveable, and of one· fifth pari 
of all their real estate propres, hut no more, even had it been for charitable or 

pious uses. 

IV.-Wlud age was required. 

ART. 293.-To bequearh moveables, acquests and conquests, immoveabJes, lh~ 
age of twenty years was sufficient, but twenty-five years of age was required to­
dispose of proprcs real estates.( 1) 

If the testator had neither moveables, acquests, or Conquests, he might divire 
one-fifth part of hi~ propres at twenty.(2) Rau he exceeJed this, the legacy 
was not null, but \yas reducible.(3) 

V.-Solemn Wills acknowledged by the Custom. 

ART. 294.-The Custom acknowledges two sorts of wills, whidt are bOlh 
-called solemn wills. 

VI.- Olograph Will. 

ART. 295.-The olograph, which must be written by the testator himself; 
without any addition of another hand. 

VII.-By Public Instrument. 

ART. 296.-And that pa~sed before two notaries, or before the cura!e of the 
parish of the testator, or his vicar general and one notary, or by the curate or 
vicar and three witnesses, or one notary and two witnesses, such witnesses being 
ma!es, nged twenty years at least, alld not legatees, afterwards read to the testator, 
in the presence of the notaries, curate or vicar, and witnesses. 

VIII.-Formaliiies. 

ART. 297.-l\Iention must be made in the will that It was dictated, named, 
and again read, dicU nomme et re/u, (these words are essential,) and signed by 
the testator and witnesses, or that mention be made of the cause why Ihey did 
not sign. (4) 

E.-Execution of Wills. 

ART. 298.-As wills have their effect only after the death, it is customary fdr 

(1) Cu;lom, Art. 233. 
(2) Custom, Art. 293. 
(3) Custom, Art. ~95_ 
r4) CU'lolD, Art. 289. 
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"testators to appoint executors. These executors are seized during one year and 

one day of the mO\'eable property existing at the time of the demise of the testa­

tor for the execution of his wiIl.( 1) 

X.-Inventory to be made. 

ART. 299.-The duty of the executors is, to cause an inventory to be made 

with all due diligence, the presumptive heir being present or legally called to 

attend.(2) 
The inventory'being made, the executor must sell the moveable property; the 

sale must be public, it must be published at the church door of the parish of the 
testator; placarded on the door of the house where he died, as the 'sale of minors' 

property; the time given to the executor to execute the will is one year and one 
dar from the day of the death of tbe testator; that time may be extended for 
just causes, as if the heir8 had contested any of the legacies, or prevented the 

sale of the moveable property. 

XI.- Cases in wldch there is more property than necessaTy to pay the deUs. 

ART. 300.-Should there be more 'Tnoveable property than necessary to pay the 

legacies, the heirs mar prevent the sale of the surplu~, and point ont those to be 
sold, a·nd even prevent the sale, by furnishing the executors with means to pay the 

legtlcies', IVhich is the next thing the executors must do,-not, howel'er, without 
calling the presumpti ve heirs. 

XI I.-Payment of Debts do not devolve on the Executors. 

ART. 301.-The p3yment of the debts does not devolve upon the executors, 

unless it be particularly mentioned in the will. 

xin .-Rule in case of Seizure. 

ART. 302.-In case there should be any seizure made in the hand~ of the 

exectltor~) the judge is to dceide upon them, the presumptive heir being called. 

Wh~n the will is executed, the legatees may demand the delivery of the mO\'eabJe 

estate. 
XIV.-.!1ccount and tielit"ery by the Executors. 

ART. 30g.-Then the executorsmool render their account and pay the balance 

in their handS, although the year should not have elap~ed. 

XV.-In case 'there are many Executors. 

AnT. 304.-When there are many executors, they must render their account 

conjointly; withont, ho\,'ever, being jointly held, for each -of them is bound only 

{or his portion of the administration. Legacies of money and things, which by 

'their nature profit, intere~t is due but'aCter demand only, 'although they became 
due before. Of a harasof breeding horses, the colts belong to the legatees.(3) 

(I) Custom, Art. 297. 
(2) -Custom, Ibid. 2 D t L' C"I 
(3) See L. 7, If. de Imn. ; Leg.t. & fedeic.; L. 17, If de Le~at. ; om.. OIX m es. 

l.ib. 3, tit. 1 ; see X., pages 169 & 170; Merlin & Guyot, RepertOire verbo Executeurs. 
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XVL-Pracfice for tlle renfing of Real Estates by the Executors. 

ART. 30l.-Although the executors nre by law seized only of the moveable 
properly of the Jeceasell in consequence not compe:ent to receive the rents. of the 

I t · 'It \V"s the usnO"e at the chatelet of Pans to allow them to receive the rea es a~e~, 0..1. ( t: 

rents of tbe houses, and other profits prodl:ced cy the bLded property during the 

year of their administration. 

XVII.-.JlIodification uf the LalL'S of Willa by Statutes. 

ART. 306.-An Act of the Parliament d Great Britain, 14th Geo. III. eh. 83, 
for making more eITeetl1al prol'ision jor the government of Quebec, in North 
America, it is enactetilhClt •. it ~hall and may be lawful to and for every person 
that is owner of land" goods, or rreG;\~, ill the said province, and that has a right 
to alienate the ~aid lands, gOOlL" and l"fed:t~, ill his or ber lifetime, by deed of sale, 
gift, er otherwil5c, to d~vi,;e 0, bequeath the same, at his or her death, by his or 
her last will and testament, any law, u~age, or custom, &c. notwithstanding; such 
will being executed either ~ccort1ing to the laws of Canada, or according to tbe 
forms pr8scribed by tbe laws of i:nglanJ." 

XI'III.-Dij}:cul/ics raised by the Canadian Lawyers. 

ART.301.-The hl\vyers entertained doubts as to the efficac)' of this enact­
ment, and pretenued that it removed the incapacities of tbe testators to give, but 
not those of tbe legatees to reecil'e, to remove these difficulties. 

XlX.-Nr. Panel's .!Jet. 

AnT. 30S.-A provincial statute, 41 Geo. Ill. c. 4, (at the time called Mr. 
Panet's Act,) declared, that" it shall be lawful for all and every person of sOllnd 
inteller.t and ofag', having tbe legal exercise of their rights, to devise or bequeath by 
last will and testament, whether the sallle be made by a hu~hand or wife, in favour­
of each other, or in favour of one or more of their children, as they would see 
meet, or in favour of any other person whatsoever, all anu every his or her lands, 
goods, or credits, propres, acquests, or conque:-ts, t.c. The subtlety of the lawyers 
was not yet conquered, in Ihe face of the English rule of jurisprudence establisbing 
that remedial statutes were to be beneficially and liberally expounded, and although 
the custom declared tbat persons of twenty years were of age, were aLle to dispose 
by will of their personal prof,erty: they contended that they, such persons, were not 
of age to bequeatb their moveable preper!y to their tutor or other relative by 
whom they lIIight be influenced. 

:~X.-Decision of the Privy Council. 

ART. 309.-A decision or tbe Privy Council settled the question, by declaring, 
ihat a ~inor, having attained the age of twenty years, was of age to exercise his­
~egal rl~ht8 Wllh respect to moveable ?roperty, and that in the case appealed the 
mCapacily of the guardian being removed, the legacy made to his wife by a person 
of twenty years was valid.( 1) 

(1) Alexi. Durocher and othe . A \I t dB" . 
. dents 13th M 18"8 r" ppe an s, an enpIDm Beaubien and Lewis Guy. Respon-
'lnd r;om th' 'y, ~h' on .appeal rr~m Montreal King's Bench to the Prolincial Court of Appeals 

ence 10 t e Pnvy CouncIl. Stuart's Reports, page 3U7. " 
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£ECTIO~ n.-ENGLISH RULES. 

I.-Definition. 

ART. 310.-A will or testament is "the legal declaration of a man's intention 
of what be wills to be performed after his death. 

The person who makes a will or testament is called a testator; he who dies 
without a will is termed in law intestate. 

A will and testament, strictly speaking, are not words of the same import. A 

will is prop~rly limited to lanu, and a t:~tament only to personal estate; and the 
latter requires executors, who are named, to take care and see it performed; but 
the terms are continually applieu indifferently to a disposition of lands or goods. 

II.-Devis~. 

ART. 311.-A gift of lands and tenements by will is called a llevise; anllthe 
persun to whom they are given, the (!E"!:;'ee. 

A bequest of goods and chattels is tcrmeJ a legacy, and (be person (0 whom 

they are bequeathell, a legatee. 
There are two sorts of wills or testaments: first, written, and seconJly, verbal, 

or made by word of mouth; the latter is called a nuncupativp. will. 

III.-Nuncupaiirc r~~ili. 

ART. 312.-A nuncupative will i8 where ~ tc,tc.lor deebres his ,viII before a 

sufficient number of witnesses; and tili, can exteil~1 only to personal property; 

fur no real estate can pass by will, unlt>'s it be wriUc'n and properly atte~ted. 
No nuncupative wil: is gooJ where the e,tate tlJl'rcLy beljw':::lbell shall exceed 

the value of tbirty ponnull, that i~ not provcJ by the oat:1 of t':lrce wilnc"c9 at 
least, who were present at the time of pronouncing the Will, anu b,io by the testator 

to bear witness tbat such wa3 hi3 will, at' \yords to that e;r~l'l.(l) 

1Y.-Witnesses. 

ART. 313.-None arc ueemell go"d witnesses to a nuncupative will but those 

allowed to be good upon a trial at Jaw.(2) 
To us goou, the nuncupative will must b~ maJ~ in the time of the last 

sickness of the dcceasell, and in ,lie lJ(Jucc of llis or he. La!)i:ation for tile last 
ten day,; or more next before the 1lI:1::ing of ,uch \\ ill, except stich person was 

surpri~ell or taken sick, being from his own llO.I1C, and died ucfure he returned to 

the place of his or h0r uweUing.(3) 

V.-Probate. 

ART. 314.-That after the expiration of ~ix months after speaking the testa. 

mentary words, no testimony shall be received to prove any will nuncupative, 

(l) Statute of Frauds, 20, Co.r. 2, c. 3, § 19. 
(2) 4 Ann, c. 16, § 14. 
(3) 29th Car. 2, c. 3, § 19. 
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except tIle said testimony, or the substa.nce ~hereof, were committ-ed to writing. 

within six da\'s after the making of the said vnll.(l) 
Nor, shall s'uch be proved till fomteen days after the death ~f the testator,. n~r 

till process has first issued to call in the wiuow, or next of kin, to contest It, If 

they think proper.(2), . . 
No written will shall be revoked or altered by any subsequent nuncupative Will, 

unless the same be, in the lifetime of the testator, reduced to writing, and by him 

reau over and approved, and unless the same be prov.edto have been done by 

three witnesses at the lea,8t.(3) 

VI.-JVlilitary Frills. 

ART. 315.-:-Sut, a.ny soldier in actual military service, or any mariner or· sea­

man being at sea, may di~pose of his moveables, wages, and perpetual est~te, as 

hefore the making of this last recited act. No stamp is required till after the death 

of the testator. 

VII.-Who are capable of mIlking a Will. 

ART. 315.-AIl persons of sound mel)1ory and understanding have ful1' power 

to dispose of their property by will, unless under some special prohibition: as, 1st, 

want of sufficient discretion in the person making the will; 2J, want of sufficient 

liberty and free will; 3d, on account of criminal conduct. 

VII I.-Prohibition. 

ART. 317.-In the first c1a83 of prohibitions are infants. The law, however, 

allows that a male infant, nt the age of fourteen years, and a female at twelve 

years and upwards, are capable of making a will respecting any goods, money, 

and other personal estate., In reckoning the age of an infant, the day of the 
birth must be excluded.(J,) 

Idiots, or natural fools fools from their birth, but a man is not an idiot who has 
any glimmerings of reason. 

lX.-Jurisdiction of the Ecclesiastical Court. 

ART. 318.-The ecclesiastical court is the judge of every testator's capacity 

and decides on disputes respecting the validity of wills relating to personal estates~ 
The diser.etion of the person making a will, and his capacity of devising, whatever 
may be hiS age, may be disputed there. 

Under the second head of persons incapable of making a will, are those who 

have not sufficient liberty and free will: married women come under this descrip­
tIon. 

A married woman, or feme covert, is restrained and prevent~d from devising 
any land or real estate whatsoever, being particul:.!rly excepted out of the 4.Pt of 

(I) 2glh Car. 2 c. 3, § 19. 
(2) Ibid. ' 
(3) Ibid. 
(4) Ibid. 
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3~ and 35 Henry VIII., eh. 5, enabling other persons to dispose of their lands by 
will, even of ,goods or personal estate, without the license 01" consent of her htis~ 
band, except he~ pin money, or savingS out ot her 'allowance by will. 

X.-Consent of Ue Husband. 

, -ART. 3I9.-The license and consent of the husband may be given previous to 

'hrs marriage; and the husband, by his bond or covenant, i'iJ DounJ to allow the 
execution of it. 

l[ th'e 'husband be balli~hed beyond the sea for lire, the \vjfe may make a \viil, 
and act i,n'every thing as if she was unmarried, 01' as if tbe husband were dead. 

A will is voitl, when it is made by a p8r,;00 in consequence of threats, whereby 
he i& induced, through fear of injury, to make such'a will. But if the testator 
afterwards, when there is no excuse of fear, do ratify his will, the same is then 
good in laW'. 

XL-Criminal Conduct. 

ART. 320.-Cri'minal 'condact occasions a third kind of disability. 

The lands and tenements of a traitor, from tIle commis~ion of the offence, liind 
his goods and chattels, from the time of conviction, are forfeited to the king. 

XII.-Traito1"S. 

ART. 321.-Traitors are not only deprived of the privilege of making a will at 
the time of conviction, but any will m::ltJe before, by rea~0n of such convicti6b, 
becomes void, in respect both of goods and lands. 

XIII.-Felons. 

ART. 322.-A felon,orone gllilty of pei!'t treason, lawfully convicted, cannot 
make a will of goods or fand, because the bw has disposed tbereof already by 
forfeiture. A pardon, however, restores him ttl his former ei;tate !lnd capacity Of 
makiriga will. 

XIV.-Suicide. 

ART'. "SZ3.-A person who wilfully kills himself, has also forfeited his goods 

and chattels to the king, but not his Jantls and other real estate, not being attainted 

as a felon. 

XV.- Outlawed. 

ART. 3Z.:J. .• -'Outlawed persons are ont of the proter,tion of the laws, and their 

goods and chattels are forfeitetl to the king, so long as the outlawry subsists;, but 
they may dispose of their real estates by will; they are not forfeited by the out­
'lawry. 

XVI.- What may be disposed of by Will. 

ART. 325.-AIl personal estates of every description, as goods and chattels, 

things in action, as debts and other monies, mortgages, &c., may bo disposed of 

by will.(l) 

~1) 8'1acksldDIl'. Commentari .. e, vol. 2. 

Q 
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.'5 to the real estate, by Statute 34 and 35 Henry VIII. c. 5, and 11 Henry II. 

2
5 II ersons (except married women, infants, idiots, and persons of nonsans 

Co ,ap .. f1 hI fh' 
memory,) are empowered to dispose by will in WrItIDg.o tie woe 0 t elr 

landed property (except their copyhold tenements, they bemg excepted out of the 

Statute 29, Car. 2, c. 24,) to whom they think fit, unless it be to b~dies c~rporate, 

and tbat even to the total disheriting of their heir at law, notwlthstandwg that 

erroneous opinion, which some entertain, of the necessity of leaving their hei·r a 

shilling, or some express legacy, in order to disinherit him effectually. As to 

freehold estates, held by one person during the life of another, styled estatell par 

autre vie, or for the term of another's life, they are devisable by will.(l) 

The dower crops of widows may be bequeathed.(2) 

Corn growing on the lands of tenants for life, &'c., at the time of the testator'tI 

decease, may be bequeathed by will. 
So if a man have lands in right of his wife, or is tenant by the courtesy of 

lands, and sow them with corn, he may devise the corn growing on the lands at 

his death, and the devise is good, and the wife, though entitled to the land, shall 

nat have the corn. 

XVII.-Of two W£lls without date. 

AnT. 3M.-Where two wills are made, and neither of them dated, the man 

is declared to have died intestate, it being impossible to ascertain which wal the 

last. 

XVIII.-Of the execution of a Will. 

ART. 327.-By the 29th Car. 2, c. 3, usually styled the statute of frauds and 

perjuries, it is enacted, that all devises and bequests of any lands or tenements, 

devi~able either by common law or by force of the statute of wills, or by that 

statute, shall be in writing, and signed by the party so devising the same, or by 

some other person in his presence, and by his express direction, and shall be 

attested and subscribed in the presence of the devisor, by three or more credible 

witnesses, or ·else such devises or bequests shall be utterly void and of none effect. 

XIX.- Words to be used in a Devise • 

• o\RT. 328.-The words commonly used in the devise of a fee are "I give 

d' d ' , 
eVls~, an bequeath u~to A all tho~e my freehold roessuages, lands, tenements, 

hereditaments, and premises, with the appurtenances whereof I am seized in fee 

situate, &.c.~, ' 

In general, however, the intention of the testator is so entirely regarded that 

any k.ind of .dispo!ition, not expressly contrary to the rules of law, will cons~itute 
a valid devlse.(3) 

(1) 29lh Car. 2. c. 3, § 12-
(2) 20 Henry Ill. e. 2-
(3) " I agree that the word' rt' t d' I ' . 

thellnd:" P'r Rooke J 2 Nprop~ y, 22~n 1?,'6 a one, IS suffiCIent to earry the ree simple in 

rul e'tate, when used' i~ : I ~w'i1I ep. t'- Tbhadt.' properly' is a term sufficient to pus 

J. 14 Eut, 372, a, WI • canno nolV e IIputri ," Per Loni Ellenborou:h. C. 
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In the construction of wills, it is an invariable rule that a devise must be most 
favourably expounded, to pursue, if possible, the will of the testator. 

XX.-Statute Clf Frauds. 

ART. 329.-ln the construction of the statute of frauds and perjuries, it hali 
been adjudged that the name of the person making his will, written with his own 
hand, as: "I, John, do make this,my last will and testament," is a sufficient 
signing, without any name at the bottom. But the eafest way is to !ign at th@ 
end of the will, and at the bottom of each page. 

XXI.-.!lttestaiion. 

ART. 330.-The attestation and sl1bscription of the witnesses, in the presenee 
of the testator, is requireJ by the statute, principally with a view of putting a stop 
to the secret manner in which, previous to the act, wills were executed. 

But the business of the persons attesting the execution of a will, is not barely 
to witness the manual act of signing, but also to bear testimony Elf the sanity of 
the testator. It is not necessary that the witnesses should be made acquainted 
with the contents of the will. 

Though the witnesses must all attest the execution of the testator's will in hi, 
presence, it is not necessary that it be at the same time.(2) 

(2) See Ante, Tol. 1. The Origin, Use, and Progress or Willo, by the Common and Statute 
Laws. Blackstone'. Commentaries. YO I. 2, pages H, 12, 373,489,49\1; "01.4, page. 42" 
and 430. 



OHAPTER Xl., 

ACTIONS. 

I. Definition of the word. II. Principal sorts of Actions. J.II. Petii01·Y,. 
. I V. Possessory. V. Complaint. rr I. Simple Saizin. V I I. .J1ctions. 

tending to enforce tile eXf(ulion of Engagements. V I I I. Personal. 
IX. Personal and Hypothecary. X. Purely Hypot,hecary. )(1. 
Real and Personal. XII. Purely Real. XIII. How extinguished. 
XIV. Rule for those who acquired ]tom the First Tenant. XV. Decret.' 
XVI . .!lbandonment for Dischm·ge. XVII . .!lbandonmenf ofter Contes­
tation. XVIII. J'vlortgafjes. XL'\.. Differen,ce befw,een a .Mortgage and 
Pledge. XX. Nor/gage is indivisible. XXI. Three sorts of lffortgage. 
XXl/. Legal or Taeit Jlfortgage. XXIII. Judicial Mortgage. XXI V. 
In case of an .!lppeal. xx V. Privilege upon lffoveable Properly. XX VI. 
Consequence from that RuZt. XX V I I. Exceptions. XX V I I I. Doctors. 
XXAX. Servants. XXX. Tavern-keepers. 

I.-Definition of the word. 

ART. 331.-An action is the right and power of prosecllting in judicallJre for 
what is due to llS and for the reparation of wrongs we have suffered, either by 
actions or by words.( 1) 

n.-Principal sorts of .J1etions. 

ART. 33:2.-There are two prineipal sorts of actions-personal actions, and 
real actions; mixed actions partake of the nature of both.(2) 

HL-Petitory Actions. 

ART. 333.-Some are petitory, which claim the property from one whQ is in 
osseRSion.(3) 

'Pt'c~S\ 

tr~ ~ \. 

IV.-Possessory .J1ciions. 

UtT. ~34.-0tbers possessory, which seek the possession only,(4) either to 
~rve It or to claim heritages or real rights, in the possession of which we are 
,leJ, or of which we are dispossessed. This action is called complaint.(5) 

{n 11. ·'~\~U~~~~.",4. tit. 6 j L. Cornelia, If. De Injuri •. 
(2) q st6 I ",' 
(3) :e'g\ ' ,-<. 
(~) h"',j\ ute>, 4. 6, 30. 
(0-) Cu.~ n, Art, 96. 
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V.-Complaint. 

ART. 335.-This action is granted to the possessor, without examining if his­
claim to the property be just or not; it is sufficient to have been in possession one 
year and one day publicly, without violence, and as master. 

This action is abo used to claim an universality of moveables, as a succession, 

but not to claim a particular moveD-ble.(l). By the Custom, this action lasts thirty 
years.(2) 

Vr.-Simple Saizin. 

ART. 336.-The Custom gives another sort of complaint for rents, wllich it 

pUs simple saizin, hut this article is full of absurdity i it is unintelligible, and is 
llo more in use.(3) 

Vn.-.8ciions tending to enforce th.e Ex{!cution of Engagements. 

ART. 337,,-T,hey are of five sorts, viz: 

VII I.-Personal. 

ART. 338.-1. The personal action, ~vhich is given against him who has 
contracted the engagement. 

Against his heirs, each for such part as he is benefited in the succession.(4o) 
Against the husbanu, for the personal debts of his wife, contracted before mar­

riage, in ease there is a community, and no clause to the contrary, of which debts, 
1'n toto the hu~band is personally holden, during the marriage, and even after disso­

lution, if the wife renounces to the community; but if she aceepts, the action is 
reduced to one-half.(5) 

Again~t the wifE', after the demi8e of her husband, whE'n die accepts the com­

munity for oTJe-half of the debts contr~cted by her hUl'band during the commullity, 
also of the persollal debts contmcted by l1im before the marriage, if tlJere is no 
91ause to the contrary; but this action can Le maintained "goinst the wife and 
against her' heirs, only 10 the amollnt they have receiyeu of the community: pro­

videu always that u f~ithful inventory has been m::lue, without fault or fraud on 
their part.(6) .. 

IX.-Per!ional and Hypothecary .fictions. 

ART. 339.-2. The personal and hypothecary actions are given against 

donees or universallrgatees, of him who has contrac!eJ the debt, when they are 

holders of real estate~ \vhich have belonged to the deceased, and which had been 
by him mortgaged for the payment of the debt, in which case each of the heirs, 

donees, or legatees is hypothecarily held for the total of the debt, saving his 

recourse against the 0ther heirs, donees, or universal legatees. 

------------ - ---- ---

(1) Custvm, Art. 97. 
(2) Art. 118, Imber!, lib. I, chap. 35, n. 7. Langlois, Principes b",loran" de In CQutUnlB, 

,po 283. 9' I I' P' . "83 (3) Custom, Art. ~. "ang DIS, rtnClp. ben. p. ~ • 
(4) Cu.tom, Art. 332, 334. 
(5) Ibid. 221,222. 
(6) Ibid. 22!, 122. 
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And against the husband and the wife, holders of immoveable property belong· 
. t th' community f(1f its debts, to which they were not personally bljlund, 
Inl: 0 e1r . . h' 
to which debts they are hypothecanly held for the whole, savIDg t ell' recourse 

a~inst the otber conjunct or against his heirs.(I) 
" 

X.-Purely Hypothecary. 

ART. 340.-3. The action purely hypothecary, which is given against the 
possessor and proprietor of immoveable property, mortgaged for a debt for which 
the bolder is not bound by the title of his purchase, and of which he has had no 
knowledge, yet the creditor may sue him for the debt without calling upon the 
person who created it, and of whom the possessor has acquired.(2) 

XL-Real and Personal. 

ART. 341.-4. The real and personal action, which is given against the pur­
cbaser and the proprietor of estates owing seigniorial or other charges, real and 
annual, and against such of his heirs, legatees, or donees, 10 whom the property 
has descended, and against all other possessors of the said property who have 
bound themselves to pay the same, as also for the arrears of rent.(3) 

XII.-Purely Real. 

ART. 342.-5. The action purely real, which lies against the holder of the 
eaid heritage, burthened with a seigniorial and ground rent, or other real t!lt' annual 
burthens, when the holder has had no knowledge of the said charges and burthens, 
against whom, notwithstanding, this action may be maintained, without calling 
upon hid vendor. 

XIII.-How ExtinguisMd. 

ART. 343.-Means by which these actions may be extinguished or suspended: 
1. By the payment or discharge of the debt. 
2. By compensation of one debt for another, which takes place de jure or 

of right, provided both debts are clear, but not when one of the debts is liquidated 
and demandable and the other subject to dispute Of' litigation. 

3. By prescription and by sheriff's sales made without opposition. 
4. By quitting or giving over the heritage or Feal estates, except in the real and 

personal action, when the purchaser or tenant of real estates is burthened with 
seigniorial or ground rent, his heirs, donees, or universal legatees, havo 
bound themselves to make improvements on the heritage and have not done them, 
or when they have bound themselves to guarantee alJd make gOljld the cha.rge or 
burthen with a general mortgage.(4) 

XIV.-Rule for those who have acquired from the first Tenant. 

ART. 344.-The same rule holds good against him who has acquired from the 

(I) CUllom, Art. 333. 
(2) Ibid. 101. 
(3) Ibid. 90 & tOO. 
(4) Ibid. 10~ 106, 10~. Set hn;;lo;", r"~t! 28~, :;~g, 200'. 
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firdt'tenant, when he has obliged himself to make improvements and has not made 
them or promised to pay the rent, but the w'Ords to warrant an-d make good, fournir 
et faire valoir, are essential; if they are omitted in the instrument transferring 
the property, he may abandon it by paying the due3 -accrued in his time.(l) 

This kind of abandonmeut can be done only in a juuicial prDcess, ttJe party 
being present 01' duly summoned, and in this case the-prDperty abandoned reverts, 
de jure, to the grllnlor Dr to his representatives.(2) 

But to be dis0harged of actions purely hypDthecary, or purely real, a simple 
act, duly signified, is sufficient; the possessor may, if he thinks fit, prefer tD call 
upon his vendDr, to save the warranty to which this latrer is bound.(3) 

XV.-Deeret. 

ART. 345..-In case 'Of this sort 'Of abandonment, the prDperty abandDned does 
not go to tbe creditDrs, but a curator is appointed, upon whom the prDperty ia 
sued and sold by Deeret, and adjudged to the highest bidder.(4) 

XVI.-.lJbandonment for Discharge. 

ART • .:346.-If the abandonment has for its object to obtain a discharge, it must 
be made before cDntestation, that is before 'a rule is granted 'On the demand and 
defence 'of the parties' default, or the defence dismissed; he who abandons is not 
held for the arrears 'Of the rent, although they became due during his pDssessiDn, 
except of the seigniDrial rent, which is always presumed \0 exist.(5) 

XVII.-.flbandonment nfter Contestation. 

_\RT' 347.-And when the abandonment is made after contestation, the pos­
sessor must pay the arrears wbich have accrued during his possession, to the 
amount of the produce, interest, Dr advantage he has received.(6) 

In these two last actions, the possessor is not bound to return the property in 
the state he received it, provided there is no fraud on his part, or that he derivell 

no advantage from the deterioration.(7) 

XVIII.-Of .Mortgages. 

ART. 348.-A mDrtgage is a right wanted to the creditor over the immoveable 
property of his debtor, for the sec.urity of his debt, and gives him the power of 

having the property seized and sold in default of payment. 
It is a species of pledge, the thing mortgaged being bound for the payment of 

the debt or fulfilment of the obligation.(8) It resembles the pledge. 
1. In that both are granted to the creditor for the security of the debt. 

(1) Custom, Art. 109, 110. 
(2) Ibid. 109. 
<:I> Ibid. IO~1. 
(4) Ibid. 101. 
(5) Ibid. 113. 
(6) Ibid. 103. 
(7) Langlois, Prine. gen., pages 293 and 294. 
(8) 7 Inst. de Act. I. 5, § 1 fr. de pign. 1. 138 § ~ IT. de verb. aiJ1t. 1. 9, § 2 fro de pign. Act. 

1.1 Cod.; V. Donll.t. Dea 6agea &. HypoLhequee, lib. 3, tit. I, aec. 1, pagea 162, 163. 
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2. In that both bind the thing subjected to tbem, and that the same thii.g 

cannot be engnged to a second creditor to the prejudice of the first. 

XIX.-Difference between a .Mortgage und Pledge. 

AR7. 349.--~ mor1gage <lihers from a ple,lge in this: . . 
1. That a mlll1gage exi",s only on real or immoveable estates, and that the 

pledge has (or its object only moveables, cOr[l'lreal or incorporeal.(l) 
2. Th~L in 1he pledge, 1he moveables and ehects subjecte<l to it are put into tbe 

posses"ion o( the creditor, or o( tbird per~olls, agreed upon by the parties, ,,,hile 

the mor1gage only subjects to the rigl11s of the cred:tors the property on which it 

is imposed, "itililut it being necessary that he should have actual posses5ion. 

Generally the conventional mortgage extends upon all the real property of the 

deLtor, yet it may be special upon part of the property, or general on the whole, 

and special on some \, hich are designa1ed.(2) 

As the mortgage is only accessory to a principal obligat:on which it is designed 

to strengthen, and of which it is to secure the execution, a mortgage for a sum or 

for goods to be advanced, is void.(3) 

XX.-.j}[o1igage is indivisible. 

ART. 350.-The morlgage is in its nature indivisible, and prevails 'over all the 

immoveables subjected to it, and over each and every portion.(4) 

It is essentially necesfary to the existence of a mortgage that there be a principal 
debt to serve as a foundati,m. 

Hence in all C3.ses wliere the principal debt is extinguished, the mortgage dis­

appears with il; and when lhe princ.ipal ohligation is void, the mOr1gage is likewise 
void. Thi~, howe\'er, is to be understood with certain restrictions, which will be 
mentioned in this chapter. 

XXI.- Three sorts of .Mortgages; 

ART. 351.::-There are three ~orts of morlgages. 

L Conventional mortgages, which depends on covenants ccintaihed in delias 

passeu before notaries, or under private signature, and afterwards a'cknowledged 
before notaries or judicial a ulhority. 

XXI I.-Legal or Tacit .?,Io7'tgages. 

ART. 352.-Legal or tacit mortgages, whic.h are c.reated by the operation of 
law, as that of tutors in favOllr of their ward, on account of their adminis:. 

tralion, from the day of their appointment until the liquidation and settlement of 

their final account: and Ihe tutors and curators of such persons have a like mort­

gage on their property, as a security for the advancE'S which they may have 
made.(;'}) 

(1) Custom, Art. 170. 

b 
(2) By nn Ordinance of lhe Special Council, L. C., 4lh Victoria, c. 30,1841 allmorlaage mu-t 

e specml alld registered. J 0 

d ~3) L
J
.4 tfQ' qme res pign. vel. hypo I. 1 t, qui potior, Ne conlrahilur obligalio mulierh 

• lOne osl. Ulb. mod. re Contr. obi. Domat. Ibid. 
d ~41 Qu\pig~lO~ plure,s res accipit non cogilur unam liberare nisi necepto universo quantum 
b:d"~~'l, ~e~.'2. . de plgn.; Damat. ibid. oee. 18; Pothier, Hypotheque, Art. Prelion. 1 Art. 

(i) Polh. Hyp. eh. 1, sec. I, Art. 3., Communaute, No. 763, Tool. p. 119-. 
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That of the wife for the restitution of her dowry, and for the reinvestment of 
the dotal property sold by her husband, and whieh she brought in r:narriage from 
the time of celebration. 

For the restitution or reinvestment of dotal property, which came to her after 
the marriage, either by succession or donation, from the day the ~tIccession was 
opened or the donation perfected .(1) 

XXII I.-Judicial J1Iortgage. 

ART. 353.-Judicial mortgage~, resulting /i'om judgments, \,hether they be final 
or provisional, in favour of the person obtainin~ them.(~) 

The judicial mortgage takes effect from the (hy on which tlIe judgment is 
pronounced. 

XXIV.-In case of an .;1l'pea1. 

ART. 354.-If there be an appeal from the judgment, and it is confirmed, the 
mortgage relates back to the day when the judgment wa~ rendered. 

XXV.-Privilege upon Jl,foveablc Property. 

ART. 355.-This right depends on the nnture of the claim. 
The general rule is, that moveables cannot be mortgaged when out of the pos­

sesr,ion of the debtor.(3) 

XXVI.- Consequence from tit at Rule. 

AnT. 356.-TIV0 consequences are drawn from the rule. The first is, that the 
purchaser of a moveable thing ought to enjoy the Rame peareably, without being 
troubled by the creditors of the vendor, observing, however, that lle is not seized 
of a personal debt, unless the transfer thereof be signified aou copy of the trans.: 
fer be delivered to the debtor.(4) 

XXVII.-Exceptio/ls. 

ART. 357.-This consequence admits of two exceptions. 
1st. In favour of the proprietors of houses situateu in the towns and suburbs, 

and of farms. They m3Y follow the moveable property of their tenant<) when 
it has been clandeslinely removed.(5) 

2.1. In favour of him who has sold moveable effects, with the view of being 
soon paid, without having Ii,xed the term or day of payment, he may follow the 
thing wherever it may be, to be paid for the rric.e thereof.(6) 

The second consequence is, that the creditors do not take their pay according 
to the order of their claim, but by the anteriority of the seizure; and that no con-

(1) Pothier, Hypoth. eh. 1, sec. 1, art. 3. 
(2) Path. Hypoth. eh. 1, Bee. 1. 
(3) Custom, Art. 170. 
(4) Ibid. 108. 
(5) Ibid. 171. 
(fi) Ibid. 174. 

De. Per.anne., 1 partie, tit. six. see. 4. 

R 
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tribution takes place but after payment of privileged debts, '\vhich are, judicial 

charges ana funeral expenses. 

XXVIII.-Doctors. 

ART. 358.-1he debts due to physicians, doctors, surgeons, and lIpothecaries; 

for the last sicknesg of the deceased. 

XXIX.-Servanis. 

ART. 359.-The servants, for the two last years of their wages, includihg the 

current year. 

XXX.-Tavern-keepers. 

ART. 360.-Tavern·keepers·have a privilege on the clothes and upon the horses 

and goods of their hosts.(i) 
A person who has not been 'paid the price of a moveable thing which he had 

sold on credit, to be paid at a certain day, bas a privilege upon the thing as long 

as it is in the bands of his debtor.(2) 
The creditor, who is seized' of a moveable 'which has been pledged to him, bas 

also a privilege on the pledge. Tbe person in whose hands a moveable thing has 
been deposited has a claim on the thing deposited. . 

After the payment of these debts has been made, the unprivileged creditors ara 

paid. 

(1) CU!!om, Art. 17!'i. 
(2) Ibid. 177, 
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SECTION I.-INTRODUCTION. 

The use of the seas and rivers is, by the general law of nature and reason, 

common to all mankind.( 1) 
But to secure to everyone the free possession of that liberty, it soon became 

necessary for nations to have a system of rule8, deducible from the immutable 

principles of natural justice, and established bj: unive~sal consent a~10ng the 
civilized inhabitants of the world, in order to decIJe all dIsputes, and to IOsure the 

observance of ju,tice in the intercourse which the use of the stas made of so 

frequent occurrence between the inJividuals of each country.(2) 

L-Rhodian Code. 

The earliest system of maritime jurisprudence was compiled by the Rhodians, 

several centurie, before the Christian era. 

The most celebrated authors of antiquity have Fpoken in high terms of the 

wisdom of the Rhodian code.(3) 

The laws of Rhode; were adopted by A ugustus into the legislation of Rome. 

Antonius Leing called upon to decide a conteded point with re:.:pect to shipping, 

declared that it ought to be decided by the Rhodian laws, unless they happened to. 

be directly at variance with some regulation of Roman laws. The rules of the 

Rhodian code with respect to average, contributions in the event of a sacrifice 

being maue at seD, for the safety of the ship and cargo is expr~8sJy laid down in 
the Digest.( 4..) 

II.-Laws of Oleron. 

The collectioll of sea laws next in celebrity, is that denominated the Roole des 
Jugcments d' OUron. This is taken from the name of an island in the Atlantic, 
the origin of whi~h is not certain. The prevailing opinion in England has beel; 
that they were comp'iled by the direction of Queen Eleanor, the wife of Henry 

II. in her quality of Dutchess of Guienne; and that they were afterwards en~ 
larged by her son Richard 1. at. his return from the holv land. A code of 

maritime laws issued at Whisby, in the island of Gothland, i~ tbe Baltic, has long 
enjoyed a high reputation in the north. 

IlL-French Ordinance of 1681. 

But by far tbe most complete and well digested system of maritime juri~pru­
dence that has el'er appeared, is that comprieed in the falTjous O'rdonnance de la 
manne, j,s~eJ ~Y Lewis XIV., in 1681. This excellent cote was compiled 
under the dIrectIOn of Colbert, by individuals of great talent and learnincr after a 
"areful re\'ision of 11 tJ ' I I' to' a Ie antlent sea aws. t COJllhlOes whatever experience 

(1) ~alionale Jure Communi a u t . h 
ma,i.. §:.! In.t de rer d" ,. 8 fJ oroma .:Ee, aer, a~ua profluens & mare; per hoc litera 

. ,. . IViS., Ql,.C. 

(~) Dom .. t. droit. public. Liv. 1, lil $. 

l
(,)l LC,I~cro, pro lege man ilia. Strabo lib 14 

... I. 1-1, ttl. :.'. ' . . 
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ana the wisdom of ages has shown to be the best in the Roman laws, ana in the 

in"titutions of the modern maritime states of Europe. In the preface to his 

treatise on the laws of shipping, Lord Tender,:on says: "If the reader should be 

offended at the frequent references to this ordinant:E', I must request him to recol­

lect that those references are made to the maritime code of a great commercial 

nation, which has attributed much of its national pro~perity to that code; a code 

~omposed in the reign of a politic prince, unuer the au'pices of a wise and 

enlightened minbter,(l) by laborious and learned persons, who selected the most 

valuable principles of all the mariti me laws then exi~ting, and \yilich, in maller, 

method. and style, is one of the mo;;t finished acts of IE'gislation that ever was 

promulgated.(2) 

IY.-English .Maritime Laces. 

No code of maritime laws has ever been issueJ by authority in Great Britain. 

Tb-e principles laid uown in tile civil law, the roole des Jugements d'Oleron 13,' 

Whisby, and the works of distingui:;hetl juri:;consults, the judicial decisions of it, 

own and of foreign countries establish its maritime juriRprudelice. 

The preceding remarks refer merely to the principles or leading doctrines of the 

English maritIme laws. Tllese, however, have often been very mueh modifieu 

by statutory enactments, and the excessive multiplication of acts of parliament; 

su~pending, repealing, or altering parts of other acts, has often involveu the com­

mercial and maritime law in almoot inextrieable confusion. 

Mr. Pitt has the merit of having introuuced something like orJer in this chaos. 

Under his auspices, all the separate cUotoms and duties existing in 1787 were re­

pealed, and new oned substituted in their stead; con<;i:;ting, in nlO"t instances, in the 

,eiuivalents, so far at least as tlIey could be ascertained, of thA old duties. In car­

rying this measure into effe.;t, the House of Commons p3ssed no fewer than three 

thousand resolutions. The principles laid down in the famous navigation acts of 

1650 and 1660 were sdfil'iently di"tinct; but when these acts were pai'sed, there 

were above two hundred statutes in exis~ence, muny 01' them antiquated and 

contradictory, which they did not rept'a', except in so far as the regulations in 

them might be iucomistcnt with those in the new aets. Since 1660 statutes were 

passed in almost every sesoion, explaining, limiting, extenLiing, or modifying in one 

way or other, some of the provioions of the navigation acts. There was not a 

single.branch of the law that escaped the rage for legislation. Latterly, however, 

this uncertainty has been nearly removed. One of the bill. introduced l,), 1\11'. 
iVallace for the improvement of the navi;;ation Jaws, repealed above two 

hundred statutes, and the new acts substituted in tbe place of tb05e tbat were 

repealed were drawn up with laudable brevity and clearne~s. But variou3 altera_ 

tions having been frequently made in these acts, new statutes embouying the 

changes were passed. The principal are 3 and 4 William IV. c. 54, for the 

(1) ,Colber;. . _,' " 
(:!) T . .'1e ordinance of 16q was puh'i,hed In 1 ~ 60, with .. t.ict""e.i and most ela borate Com-

mento'Y. by 1\1. V"lin, ill Z volumeo 4lo. It" ImpOSSible wh.ch to "dm.~e most .~ thIS Conl­
menta. y, the learning or th' sount.! goot.! sense of the wnter .. l~orJ l'Illn,tleld was, IIldebltd for 
nO ineollsiderable porlion or IllS superior knowledgo oC ti,e pnnclp!es ot' mantime JUrisprudence 
to a careful ,tudy of M. Valin's \I'u,k. .. 
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encouragement of British shipping and navi~ation, whic~ may be called t,hepres~nt· 

naviIT;ltion law (ibid. c. 55,) f9r the regIstry of BntIsh vessels, (ch. 52,) con­

t;li~i~g the regulations with respe<;t to the importation and exportation, and ch. 59, 

for regulating the trade with the British possessions abroad. . 

Of the acts abovementioned, ten of the 6!h year of George IV., commencing 

with chapter 115 ~vere consolidated in 1825, under the care and correction of 
, , , 

1\lr. Herries, at the time one of the parliamentary secretaries of the treasury. A 

n~w consolidation was introduced into parliament in 1833, by Mr. Poulett Thomp­

son, then vice presid!3nt of the board of trade, and lately governor of this province, 

where htl d,ied in 18,1.2. 
" It may be proper to observe that the preamble of the famous ordinanct of 1681 

contains the following disposition :-

"Nous avons cru que. pour achever Ie bonh.em de nos sujets, il ne restait plus 

"q,1I'~ leur. procurer I'abond~nce par 13 facilite et I'augmentation du commerce qui 

'c est I'une de~ principaltls sources, de la felicite des peuples, et com me celui qui 

,. ~e fait par mer est Ie pIllS considerable, que nos ordonnances, et celles de nos 

"predecesseurs, ni Ie droit romajn ne contiennent que tres reu de dispositions 

" pour la decision des difl"erents qui nai""ent entre les negociants et les gens de 

"mer, nous avons estime qu'd etoit important de fixer la jurisprudence des 

"contrats maritimes jusqu'a present inrertaine, &c:. d'etablir une bonne police 

" dans les ports, c08tes et Rodes qu~, sont dans, l'etendue de noire domt"nation, 

" a ces causes nous avon~ declare et ordonne, declarons et ordonnons ce qui suit." 

Here follows. the ordinance, &c., con,taining eight titles, with a notice explai"ing 

marine t~rms. It has been contended by :;o~e,(l) that this ordinance, not being 

(ound registered in the registers of the superior council established at Quebec in 

1663, was not to be ron;id,'red as mukin:; part of the jurisprudence of Canada. 

Dut the rule laid down by Blackstone for the construction of statutes seems to be 

({ontrary to Ihat opinion. It is as follow~:-

Th~ general run of the law,S, enacted b., the superior state, are supposed to be 

calcuhted for its own internal government, and not to ext~nd to its distant de­

pendant countrie3, whic.h bearing, no part in tlie legis13ture, are not therefore in its 

ordinary and daily conten'plation. But when its so\-ereign legislative power sees 

it necessary to extend, its care to any other subordinate dominions, or mentions 

them expressly by name, or indicates them under generql words, there can be nc, 

doubt, but then tlley are bound by its law.(2) , 

SECTIO~ II.-:"L\ YIGA Tlm~ LAvy~. 

I.-.Veu' .Iict of 1833. 

,ART., L~The preamble of ,the statute declares that an act for the r2gistering of 

Bntl,h """eb, 6th George IV., consolidating and amenJing the laws of registrv-

18 repealed, and a nelV act is made to commence its operation on the 1st Sel;~ 
!eljl.ber, 1~33. 
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Il.-Ships to be registered. 

ART. 2.-No ship or vessel shall be entitled to any of the priVileges of a British 
registered ship, unless registered by those claiming property t'!1erein, and shall have 
'obtained a certificate of such registry. 

IlL-By whom to be registered. 

_fJ..RT. 3. - The persons authorised to make registry are in the Ulllted -Kingdom 
and in the colonies of Asia, Africa, and America, the collector and eomptroller of 
the customs, &c. 

IV.-Forfdlures. 

ART. 4.-Ships Jlot duly registered shan be subject to be seizeu by the oflicer 
of the customs. 

Y.-Must be English built. 

ART. 5.-N one to be registered except such as are wholly of the build of the 
United Kingdom, Isle of Man, or the Col?nies, or any prize of war, or legalf)l 
fo&ited, antl which sha!: wholly belong to British subjects. 

VI.-Foreign Repairs. 

ART. 7.-No ship shall continue to enjoy the privilege of a British ship after 
the same shall have been repaired in a foreign country, if such repairs exceed 20s. 
per ton of the burthen of the ship, unless such repairs shall have been necessary 
b~ rMson of extraordinary damage, to enable her to return to some British port. 

VII.-Port oj Registry. 

ART. 9.-£hips shall be registered at the port to w11ich they belong, under pain 

of nullity. 

VIII.- Where a Ship shall be deemed to belong. 

Ali. T. It.-Every ship shall be deemed to belong to s~ome port, at or near to 
which some or orreof the owners who shall subscribe the declaration required, 
shall reside. Change of subscribing owners require registry de novo. If the net'r 
registry cannot be fnade, may go one voyage, with permission endorsed on the 
certificate of registry. Built in foreign possessions for owners resident in the 
United Kingdom, may trade for two years on a certificate from the col!ec!or,&c. 

or until arrival in the United Kingdom. 

IX.-Qualifications. 

ART. l2.-Persons residIng in foreign countries cannot be owners, unless they 
be members of some British factory. None who have taken an oath of allegiance 
to any foreign state, 'Unless he shall arte~w::lTds become a denizen or naturalized 

Briti~h subject. 
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X.-Declaration. 

ARTo I3.-Declaration to be made by subseribing owners, pre\-ious to registry. 
(This article contains a long form of declaration.) 

XI.-J1ddilion in certain cases to the Declm'ation. 

ART. a.-An addition to the declaration may be made after, in ('as~ the 
requ:red number of owners do not attend, provided the absentees are not resld~nt 
within twenty miles from the port of registry. 

XII .-Survey. 

ART. 15.-Vessels must be surveyed previous to registry. 
survey in which the owner or master shall concur. 

XIII.-Rule to ascertain the Tonnage of a Ship. 

Certificate of 

ART. 16.-The rule to ascertain the tonnage 01 a ship shall be as follows:­
The length taken on a straight line along the rabbet of the keel, from the back of 
the main stern post to a perpendir,ular Jine from the fore part of the main stern 
under the bowsprit, from which subtracting three-fifths of the breadth, the remain­
der shall be esteemed the just length of the keel to find the tonnage; and the 
breadth ~ball be taken from the outside of the outside plank, in the broade&t part 
of the ship, whether that shall be above or below the main wales, exclusive of 
all manner of doubling planks tbat may be wrought upon the sides of the ship; 
then, multiplying the length of the keel by the breadth so taken, and the product of 
half the breadth, and dividing the whole by ninety-felur, the quotient shall be 
deemed the true contents of the tonnage. 

XIV.-Mode of measuring (~ Vessel afloat. 

AnT. 17.-In cases where it may be necessary to ascertain the tonn:lge of a 
slilp aftoat: Drop a plumb line over the stern of the ship, and mea~ure the dis­
tance between such line and the after part of the stern post at the load watermark; 
then mea~ure from the top of the plumb line, in a parallel direction with the 
water, to a perpendicular point immediately o\'er the load watermark at the fore 
part of the main stern, subtracting from such measurement tbe above distance. 
The remainder will be the ship's extreme, from which is to be deducted three 
inches for every foot of the load draught of water for the rake abaft, also three­
fifths of the ship's breadth for the rake forward. The remainder shall be esteemed 
the just length of the keel to find the tonnage, and the breadtb shall be taken from 
outside to outside of the plank in the broadest part of the ship, whether that shall 
be above or below the main wales, exclusive of all manner of sheating or doubling 
that may be wrought on the side of the ship; then multiplying the length of tbe 
kee~ ~or tonnag,e by the breadth so taken, and that product by half the breadth, and 
diViding by mnety.four, the quotient shall be deemed the true contents of the tonnage. 
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XV.-Engine Room. 

ART. IS.-The length, of the engine room in steam vessels shall be deducted, 

from the whole length pf the vessel, and the rerpainder be deemed the whole 
~ength of the vessel. 

XVI.- The Tonnage once ascertained. 

ART. 19.-Tonnage, when so l.)scertained, to be ever after deemed the tonnage. 

(A new mode of measuring ships built since the 1st of October, 1835, was en­

acted by statute 5 & 6 William IV. ch. 62, which will be ftJUnd at the end of this 

chapter.) 

XVII.-SecU1·ily to be given. 

ART. 20.-To obtain a certificate of registry, a sufficient security by bond must 

be given to the sovereign, the condition of which will be that the certificate shall 

be solely made use of for the service of the "e"sel, or given u,p to be cancelled in 

~ert3in cases, and that such certificate shall not be sold, 1ynt, or otherwise disposed 

pf to any per:wn wqatever., 

XVII I.-New Jlfaster must give a New Bond. 

ART. 21 an,d 22.-Wlten the master is changed, the new master must give a si­

milar bond, and his name be endorsed on the certificate of registry. By the 

articI~ 22 it is enacted th'lt these bonds are liable tu the same Qulies of stamps as 

bonds for customs. (No stamp in Canada.) 

XIX.-CertificatGs of R2g{siry. 

ART. 23.--c:-Certi6rates of regi!'try to be given up by all persons as directed by 

the bonu, under the pellaities. therein provided. 

XX.-J{nme of ike Vessel not to be clwngerl. 

ATtT. 24.-The name of the vessel which has been registereu never afterwnrds 

\0 be changed, and before slIch ship shall begin to take any cargo, the owner shaH 

cause to be painted in white or yellow letterH, of a length of not less than four 

inchesl upon a black ground, on the stern, the name of the ship and the port to 

whic~ it belongs, and preserve the same, under the forfeiture o[ £ 100. 

XXr.-B-~tilder's Certificaf~. 

J\RT. 25.-The builders will give a certificate of the particulars of the ship, and 

the rerson applying for the same will give his declaration that the ship is the same 

as described by the builder. 

XXII.-Loss of tke Ceriijicaie. 

AUT. 26.-When the certificate is lost or mislaid, a new one may be obta.ined, 

by the owner finding security to deliver up the other when found, and that no 

;,ieO"al use has been or shall be made thereof with his privity or knowletlge. 
, tl 

XXIlI.- U nlawjul ddention of tAe Certificaie. 

AnT .. ~7.-Ber30ns unlawfully detaining a certificate of regi~try frOl,11 the person 

S 
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XXXVnr.-Sales, c.;c. m1tst be recorded de novo; 

ART. 41.-Sales of vessels or shares in the absence of owners; without torniid 

powers, on proof of fair dealing before the commissioners of the customs, may be 
recorded or recorded de novo, as also where bills of sale cannot be produced, 

security being given to ptodnce legal powers; or a.bide future claims; 

XXXIX.-JYlortgage. 

ART. 4'2.-If a tranEfer is made only to secure the payment ofa debt, ei'ther by 

bill of sale or mortgage, registry and endorsement shall be granted, and v.iU state' 
that tbe in3trument \vas made as a security and mortgage; anti tlie' persons to 
whom the transfer is made shall not be deemed to be the owner, and the transferor 
do not cease to be the owner, except as far as to render the ship available for, 

and secure the payment of, the debt. 

XL.-Banlcruptcy. 

ART. 43.-The bankruptcy of the transferrer and mortgager shall not affect the' 

rights of the trani5ferree or mortgagee. 

SECTWN IlL-GENERAL RULES. 

I.-~7Irlaster or Captain. 

Master, in commercial navigation, is the person intrustM with the care and' 

navigation of a ship. 
The situation of master of a ship is so very important, that in some countries 

no one can he appointed to it who has not been submitted to an e:o::amination by 
competent persons, to ascertain his fitness for properly diseharging its dnties.(l) 

But in England the owners ar'3 left to their own discretion as to tIle skill anti 

honesty of the master. 

II.-.ilIust be a British Subject. 

No one is qualified to be the master of a British ship' unless he be a natural 

born British suLject,(2) naturalized by act of parliament, or a denizen by letters' 

of denization, or have heeome an Er,;1i~h subject by conquest, cession, &c., and 

~av~ taken the oath of allegiance, or a loreign seaman who has served three years­
JD time of war, on board of Briti,h ships. 

The master is the confidential servant or agent of'the owners, and, in confof­
Imty to the rules and maxims bf th'e law of England, tbe owners are bound to tbe 
performance of ewry lawful contract made by him, relative fo the usual employ­

ment of the ship.(3) 

(t) S~e Ihe Freoch Ordin.aoce of Lewis Xl\r. 1681, (il. ii. art. I. 
(2) RIchard II., Henry \ II., and Henry nn. 12 Car 2 1 
(3 Abb I L ' . ,0. . ) at, ate ord Tenderdeo, on the law of sbippinoy part 4 . 2 I t 6 G IV lOr.. 12, 16. c, ,c., sa. eo. . s. " 



COMMERCIA L MARITIl\iE LAWS. 

I1I.-NamfC! by the majority of the Owners. 

He is named by the majority of the o\"ners.(l) In a home port the master 

'cannot enter into a chartp.r party, but in a foreign port he may.(2) 

IV.-Duties of the .,lIaster. 

The master is bouud to employ his whole 'time and attention in the service of 

his employers.(3) 

During war and sailing under convoy, he must obey the signal,:, instruction" 

and lawful commands of the commander; he cannot desert it without leave; for, 

besides his responsibHity to his owners or freighters, he may be prosecuted by the 

Court of Admiralty and be fined £500, and imprisoned for one year.( oJ.) 
Unless prevented by stress of weather, neeessary repairs, in avoiding enemies 

or pirates, in succouring ships in distress, or other imperious causes, as soon as the 

voyage has been commenced the master must proceeJ incessantly to the place of 

destination.(5) 

By the common law, the master has authority over all the mari'ners on board 

the ship,-it being their duty to obey his commands in aJllawful matters relating 

to the navigation of the ship anel the preservation of good order. Bnt the master 

~hould in all cases use his authority With moderation, so as to be the father, not 

the tyrant, of his crew. He is liable to damagc~, unless he show calise for chas­

tising the mariner, and the chastisement must be reasonable; and Ghould he ,trike 

him without cause or with a deadly weapon, and that death should ensue, it will 

lie with the jurors to pronounce him guilty of manslaughter or murder,(6) 

The master is liable for damage done by him, or by the crew ilnder his COUl­

mand; even while a pilot has charge of the ship.(7) 

V.--Pilots. 

The mime of pilot or steersman is applied either to a particular officer serving 

on board of a ship during the course of 11 vnyar;e; and having the rharge of the 

helm and the ship's rOllte, or to a person taken on board at any particular place 

for the purpose of concducting a ship through a river, roa'd-,or channel, or from or 

lnto a port. 
h is W the latter description of persons that the term pilot is now usually applied. 

VI.-Duties of the Pilots, 

'l'he principles of the faw with regard to pilots, seems to be, that ;vherc the 

master is bound by law to place his ship in charge of a pilot, and does so accord­

ingly, the ship isnot to be considered as under the management. of the owners .or 

their servants; and they are to be liable fur any damage occasillned by the mls-

(1) Bell, 2, 506. 
(2) Bell, 31,506. 
(3) Abbott, part ii. c. 4. 
(4) 43 Geo. III. c. 160. 
(5) Marshall on InsuraHce, book i. c. 6, § 3. 
(6) Abbott on Shipping, part ii. c. 4. "_ 
(7) Taunston" Common Pleas, Report 108, 1, a€8: 
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t f tl e ship unle<s it be prove(l that it arose frort the negligence L 
managemcn 0 1 , " . '. 

, , d t f the master or men; but when it is in the electIon or discretIOn, of 
mlscon ue 0 h 'I k' 
(be master to take a pilot or not, and he thinks fit to take one, t e pI ot ~o ta -en ~s 

I 'd d the ser\'ont 'oC the OlVller~ who are t.o be responsIble for IllS to )e consl ere as u "' 

f.onduct.( 1) . 
The statute of 6 Geo. IV. r. 1~:5, has consolidated the laws, With respect to the 

iicensinfi' employment, &c. of pilots. It is of too great a length to be inserted in 

this sketch, but all its provi;;ions are of importance. 

VII.-Rules for Pilots in Canada. 

In Canada pilots are to be appointpd by the tovernor, after having undergone an, 

examination before the o'laster and wardens of the Trinity ~ouse at Quebec or 
;\10ntreal, having served a regular apprentice,hip for five years, and made two or 

more voyages to EUfope or the West Indies; they rriust speak the English language 

sufficiently fOf tile \yorhing of any ship. 
They are authorised to deiliand the following rates of pilotage, viz. :-

From above the island of Bic up to the h'arbour of 'Quebec, 16s. currency per 

foot of waler the Yessel draws. 
From the harbour of Quebec to the island of Bic, 'or where tlie pilot shall be 

Jischarged below Quebec; 14,. 
From Quebec to Three Rivers, and from Three Rivers to Quebec, if the ves~el 

shall not exceed 200 tons register, £7 10; if above 200 tons, £ 12 10. , 
F"rom the harbour of Quebec to the harbour of Monlreal, or any place beyond 

Three Rivers, and from thence down to the lSaain and harbour of Quebec, double 

these rates, including foui,teen days for the pilot to remain on board after the arrival 

of the ship at her destination, if required; and more than fourteen d'ays, a further 

allowance of !)s. per day, and found in provisions. 

If a pilot is carried off to sea through stress of weather, the master shall provid~ 
him with a passage back to the port of Quebec, and will pay him £4· 10 per 

moht\ by his performing whilst on board the duties whereof he may be c'a-
pable.(l) , 

Th~y are bound to bring the vessels coming from ~ea near the barrar,ks at Grosse 
Isle, quarantine grounu; to communicate to the masters of vessels copies of thEl" 

sanitary statutes, which are to be furnished by the Trinity House of Quebec, ano 
see that no violatioil i~ committed.(3) 

VIlI.-Male. 

'Mate, in a merchant ship, is the deputy of the master, taking in his absence the 

comrnanu. There are sometimes only 1, and sometimes 2, 3., or 4 mates in a 

merchantman, according to her size; denominated 1st, 2d, 3d, &.c. mates. Th~ 
law, however, recognises only '2 descriptions of persons in a m(!rchantman-th~ 
master ~nd marine~s; the mates being included in the latter, and the captain being 
responSIble for theIr proceedings. 

(~) ~bbott on the Law of Sllippin~, part ii. c. 5. 
("J ot Geo.IlI. c, 1~; 52 Geo.IlI. c,12' 2 Geo IV c -
(3)"WillIV 16 , ... 1. 

eh. i~,-"c, 10 .. ,. . For further rates of pilotage on the St. Lawrence, see !Hat Geo. 1I1. 
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IX.-Seamen. 

Seamen a<re the individuals engaged in navigating ships, barges, &e. upon the, 

high seas. Those employed for tb}s purpose upon riv'er"" lal?es, or canals, are" 
clenominated watermen. 

A British seaman must be a natural born suyject of his Majesty : o~ be natu~, 
ralised by act of parliament; or made a denizen by letters of denization; or have 

~eco~e a Byitish subject by the conquest or cession of some newl), acquired 

t,erritory; or (being a foreigner) have served on board his Majesty's ships of war, 
in\ime of war, for the space or three years.(l) But his l\bjesty may, by pro-' 

~,lamati~~ during war, d,aclare that foreigner~ who have s~rved two years in the 

royal navy, during such war, ~hall be deemed Briti"h seamen.(:2) 
Various regulations have been enacted with respect to the hiring of seamen, 

t}leir conduct while on board, and the payment of their wages. These regulations, 

d}ffer in difi'aent ,countries; but, in all, they have been intended to obviate any 
~isputes that might otherwise arise between the master and seamen as to the terms 
of the contract b,etween them, to secure due obeJiellce to the master', orders, and, 
to interest the seamen in the completion of the voyage, by making their earnings, 
Jepend on its successful termination. 
. 1. Hiring of Seamen:-To prevent the mischief~ that frequently arose from 

t~e want of pr~per proof of the precise terms upon which seamen engaged to 
perform their s'ervice in merchant ships, it is enacted by statute ('2 Geo. c. 2G), 
"that it shall not be lawful fo; any master or commander of any ship or vessel 
bound to parts beyond the seas, to carry any scaman or mariner, except his ap-' 
p'rentice or apprentice~, to sea from a~y port or place where he or they were, 

entered or shipped, to proceed on any voyage to parts beyond the seas, without, 
first coming to an agreement or contract with sUl:h seamen or mariner~ for their 
,~ages; which ~greement or agreements shall be made in writing, declaring what 

wages each seaman or mariner i~ to have respectively, during the whole voyage, 
or fo~ as long time as he or they shall ship themselves for; and also to express in 

t'he said a~reement or contract the voyage for which such seaman or mariner was 
shipped to perfurm the same;" under a pen31ty of £5 for each mariner carril'~ 
·:0 sea without such agreemen't, to by forfeited by the master to the use of Crecn­
wich Hospital. This' ?greement is to be si~ned by each mariner within three days 

~fter he shall have entered himself on board the ship; and is, when signeJ, con­
elusive and binding upon all parties. By a subsequent statute, these provisions 

have been extended to vessels' of tbe burden of 1 00 ton~ anJ upwarus, employeu: 

in the coasting traue.(3) 
Tbe statutes do not re·nder a verbal agreer:1cnt fur wage~ absolutely void; but, 

impose a penalty on the master if a written ngreement be not made. 'When a 

written arrreement is made, it becomes the only evidence of the contract between 

the partie';;; and a sel,man cannot recover any thing agreeJ to be given in reward, 

for his services, which is not specified in the articles. 

(1) 3 &. 4 Will. IY.~. 54, § 16. 
(2) § 17. 
(il) 31 Geo.llI. c. 39. 
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A seaman who has. engaged to serve on board a ship, is bound 1p exert h,imself 

to the utmost in the service of the ship; and, therefore, a prom.ise made by the. 

~aster of a ship in. distress, to pay an extra sum to a seaman, as an indu,cement 

to extraordinary exert:on on his pm;!, is held to be essentially vojd. 

2.-Condllci of Seamen.-It is eosential to the business of navigation that the 

most prompt and reauy obedience should be paid to the lawful commands of the, 

master. To this elTect it is co\'enanted in the articles of agreement, that "each 

and every bwful command which the said master shall think necessary to issue for 

the effectual governmen t of th,e said vessel" suppressing immorality and vice of all 

k.ind~, be. strictly complieu \\'ith, under the pennlty of the persoll or persons r1is­

ubeying forfeiting his or their whole wages or hire" together with every thing 

belonging to him or them on board the said vessel." 

In case of disobedience or diw~derly conduct on the part of the seamen, the 

jIlaster may correct them in a reasonable manner. Such an authority is absolutely 

necesmry to the safety. of the ship and of those on board; but it behoves the 

master to act in such <;ases with great deliberation, and not to pervert we P9wero; 

with which he is intrusted for the goou, of the, whole to cruel or vindictive purposes. 

Masters abusing their authority mmt answer at law for the consequences. In the 

case of. actual or open mutiny by the crew, or any part of them, the resistance of 

~he ma~ter becomes an act of self-defence, and is to be considered in all its conse­

quences in that point of view. The ordinances of Oleron and Wi~by declare that 

a mariner who strikes the master shall either pay q. fine or lose his right hanq; a 

singular as well as cruel alternati\-e, unknown in modern juri~prudence. 

But althou;;h the master may by force restrain the commissior. of great crimes, 

~e has no judicial authority o\-er the criminal, but is bound to secure his person 

and bring him before a proper tribunal. And all justices of the peace are em­

powered to ~eceive information touching any murder, piracy, felony, or robbery 
IJpon the sea, anu to commit the offenders for trial.(l) 

The desertion Or absence without leave of seamen from a ship, while on a 

voyage to [o,reign. p'lrts, being attended \yith many bad consequences, has been 

prOVided agaInst m all maritime laws. It was enacted, in Great Britain by the 

11 and 1~ \V~ll. III. c. 7, "that all such seamen, officers, or s'lilors, W{IO shall 

ge~ert the ships or v,essels wherein they are hired to serve for that voyage, shall 

[or s~ch olIence forfeit all such. 1,vages a~ shall be then cue to him or them." B 

subs~quent sta:utes,(:2 ) it is enacted, that if, after having entered into the agreemeI!t 

prenou,ly rclerred to, a m:ui,ner deserts or refu>e~ to proceed on the v;oyage, he, 
furfelts to the owners all the wage,; then due to h' tl·· f 1 , . I m, an a JustIce 0 t 1e peace 
~a~, on complaint 'JI the ,master, owner, or person having charge of the ship, issl.le 
,I warrant to apprehend him' and in ca'e f J . f I 

f h
' " ' , " 0 lIS re usa to proceed on the voya(7~ 

or 0 10 not as-I"tllll(7 a <ulli·· t c' 0" 

I b 
' h I' ~ ., '. Clen reason lor such refusal, mav commit him to hard 

a our 10 t e 10US" of correctio ~ t I . 
d ,,\ ' "b ' ., n or no more t lan thirty nror less than fourteen 
ai" ,. manner a sentln(7 himself from Ih I' . 

other chief officer ha\'io(T charae of th :h' er 
0 ~p wllhout lea\-e of the master or 

., ., e, lp 10fJelts t - d' r 
day's absence, to the use of Greenwich H " \'iO ay~ pay lor every such. 

Ospltal. And 1Il the case of foreign 
(\) 43 Geo.ltl. c.160, 
\~) :! Gee. lI, <. 36, 61!d31 Gao. HI. c. 39, 
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voyages, if, upon the 8hip'~ arrival at her port of JelLvery in England, .he leaves her 
without a written discharge from the master or other person having charge d the 
~h ip, or if in the coasting trade :he quits the ~hip before the voyage is completed and 
THE CARGO DELIVERED, or before the expir3tion of the term for whirh he engaged, 
or before he has obtained a discharge ;n writing, he furfeits one month's pay to the 
'Said hospital. But these provisions du not debar seamen from entering on board 
Qny of his Majesty1 s ships. 

X.-Freigkting, Eilts of Lading, and Risks of Voyage. 

The fi'eighting of a vessel is the hiring of her, in whole or in part for the carriage 
Dr goods or other purposes. It is commonly fixed by the bill of lading. 

Bi!l3 of laJing 3rc documents which specify the goods receiveJ on boarJ, the 
freight or chargE's for carriage, the destination of the goods, the conditions as to 
the risk, &c. 

The written contract by which a merchant freights a ship, is called a eharter 
r ar1 y. When a vessel is hired altogether, hy a regular eontrart of charter party, 
it is caned a chartered ship; and when the ship ufldertake~ to carry goodR gene­
rally from one port to another, it is called a general shIp, or a ~hip on general 
,freight. 

It is implied ~n the freighting of a ship thilt she shall be tight, stauncb, and 
strong, properly manned, and provided with all necessary stores, and in all re~pectg 
fit for the intended voyage.( 1) 

In the ('ase of a general ship adverti~ed to carry goods from one port to another, 
m(lrchants or freighters fir:;t bargained fur the carriage of their goods, will be pre­
ferred to such as make no such bargair., though the goods of the latter be first 
5ent.(2) The freight is not due till every thing be landed at the last port agreed 
upon.(3) The risk of ahe goods is with the ~hip owner~, Ii'om the time they begin 
to take delivery tdlthey land thern.(.J,) 

From the risk incurred by the owners, however, are excepted the act of God, 
or the king's enemies, fire, and all and every danger and accident of neas, rivers, 
and navigation thereol~ of whatel'er natme and kind soever, which it may be im­
possible to avert,( 5) w that on proving the loss to have been occasioned by any 
such calise, they will be free.(6) 

AnJ they will incur no liability for 1oss, arising without their fault or privity, 
beyond the \·alue of the ship and freight.(7) 

Nor will there be liability for gold, silver, diamonds, watches, jewels, or precious 
stones, unless the owner or shipper thereof shall, at ihe time of shipping the same, 
insert their nature, quality, and value in the 'bit! of lading, or otherwise declare t\1e 
5aUle in writing to the master owner, or owners.(8) 

(I) Ea.t 3, 402. 
(2) Thump.on'. Rep~rt., 15th June, 1809. 
(3) Taylor's Report., Jul),. 1802. 
(4) Abbott on Shipping, 224 ; Tann Report of Case. of King" Bencn, 250. 
(5) Bell, 1. 543 j Abbot!, 1,3.)-1. . 
(6) Jones' Report., 12th Febru&ry, 1830, 
(7) Statute 53 Geo. III. 15:l, 1. 
(8) ~latute 26 Geo. 111., 81i, ?-

T 
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It will b3 enough to render the owners re~ponsible for brittle commodities to 

mark their character on the exterior of the packages.( 1) 

XI.--Collision of Ships. 
" 

When a collision takes place between two ships, which is purely accidental. 

without the faua on Either side, the rule i" that the ioss falls where it lights; that 

is to say, the proprietors of the ship or cargo injured must bear their own los8.(2) 
Where one ship is in fault, such as where, having the wind, shp does not get 

out of the way of a vessel close hauled, her owners will be responsible for the 

consequences, if the t'vo str:ke.(3) 
\Yhen a collision takes place, for which both ships are to blame, the rule is, t() 

apportion the loss between them; so that if one be lost, the other must make up 

half the loss to the owners.(4) 

XI I.-Risks in Landing. 

The respoMibility of ship owners continues in the general case till delivery, 

according to the bill of lauing; but it will cease upon the goods being given over 

boaru to the consignee, who may so demand them before thei~ actual arrival at the 
port of uestination ;( 5) or if it be the pactice at such port for the consignee to 
Buperintenu the delivery, such practice will relieve the ship owners of the risk.(6) 

XIII.-Selling Goods at Sea. 

The consignee of goods may, by endorsing the bill of lading, transfer the pro­

perty of them while at sea, and such transference, if for value, will cut off an 

~toppage in trails:"t" hy the consignor.(7) 

XIV.-Competition. 

If a competition takes place for the goods when they arrive, legal processes 

may be brought against claimB.nts and competitors, and the goods may be put into 
a warehouse in the mean time. 

XY.-Paymmt of Freight. 

Each cargo ()f goods may be retained for the freight, and afler part of the cargo 

has been delivered, the remainder may be retained for the freight of the whole. 

The goods may be put into a wharf or warehouse till the freight is paid.(8) 

(\) Sprot'. Repqrts. 15th Febru"y, 1803. 
h (2) Abboll on. Shippin:c;, Z5·]. The regul.tions of the French Code de Commerce, Art. 407 
.~m~\~I.t~ 10 IhlS respeCl WIth Ihe law of End'l.d. According, however to the IlIws of Olero~ 

8? . hIS bY' d""d the French Ordinance of J 681, the d.mage occasioned by an aCCidental colli" 
Slon, IS to e efrayed equally bv bo:h purlie •. 

(3) Robert5~n's Admiratty Reports, 5,3:15. 
(.1) Erskine, ins'Itutes. D,cisiun of the House of Lod. 182-1 
(~) Term Eeport., 4, ~60. ' . 
\0) Abbou on 'hippin~ ~ 18 t ... h - Ch' . e Jw- M .. - .~' ~ ,par Ill. C • J ; Ilty'. Commercial Law vo' iii ch 9· Molloy 

..... &, f' .. :lnllInO, bouk 11. eh. 4. ' ~ .,. , 
(,) r,bbott on Shipping, 3i3; R,,·d •. ~J l'ebruaC" , -'-. 
{<, Abbolt en Stllrpin~, ~17. •. . . ", ,," , Hou<c or lord" Rer o: L,. 
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Or if the good" he intended for bonding in th"l king's warehollses, they rn3Y he 
lodged there in the ship master's name till the freight be paid.(9) 

XVI.-Passage .Money. 
The ]llggnge of passengers may be detained in security of their paosage money, 

but not their persons.(2) 

XVII.- Wharfage. 
Wharfage means the duE'S payable by ship owners for the benefit due by the 

ship from the wharf.(3) 
ThE'~e dues form no charge against the consignees or owners of goods on board, 

ao that the goods cannot be detained for wharfage.(4) 

XVIII.-Bottomry. 

'When money i" wanted to purchase provisions and olher nect's3arie3 for a vessel 
~uring her voyage, it may be obtained on a bond of bottomry, which is a bond 
charging the vessel with the payment thereof on fin'lshing her voyage, but de­
claring that if ~he be lost on her way the obliga~ion for payment shall cease and 
the lender lose his money.(5) 

The repaYlTlent of the money, however, depending in th;3 way on an uncertain 
event, the lender mny, in addition to hi, principal, stipulate for a premium above 
the legal rate of interest, without infringing the usury laws.(6) 

Bottomry creditors have a preference over the otber creditors, and the last lender 
on bottomry is preferred firsL ' 

XIX.-Demurrage. 

Demnrrage ir; a claim due to a ship owner, who~e ship is detained by the fault 
of shippers or consi~nee~, either by the former not timeously furnishing the cargo, or by the latter no~ timeously disc,barging it.(7) 

XX.-Deloy. 

Delays during the loading or unloading are chargeable vgainst tbe freighters, 
though obstacles from weather or otherwise may have caused delay. After that 
the claim to demurrage ceases, tbough other ob3tacles may still detal/\ the 
vessel.(S) , 

If a number of lay days, that is days of demurrage, h.ave been agreed upon at 
so much a day, and more days have been taken, the same rate will b~ continued, 
unless the ship master can' show that more damage has been sustaIned, or the 
freighters that less has been sustained, by the deb)', than it will compensate.(9) 

(I) Abbott on Shipping, 2.t7. 
(2) Campbell'. Nisi prius Heports, 3, 360. 
(3) Bell's Commentaries, Law Scot. 101. ,... 3 Tenderden (4) Campbell's Nisi prius Heport •. 3, 360. ~aw of Sr.lppmg, part 1I. rh. . 
(5) Erskine's Institutes, book 3, till. 3, seC. 11. 
(6) Ibid. book 4, till 4. sec· 76. 
(7) Laurie, 10th Novemb~r, 1796. ,~eport ~{~us; of Lord,. 
(8) Chitty'. Commercia.! Law, vol. Ill. pp, ,1-6. ~"t. 
(9) Ibid. 2,616. ' 
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xxr.- Goods of a party packed over lite goods of anoil,er party. 

When the goods of a party cannot be unshipped by reason of others pac.kedl 
above them, demurrage will still be due by him, but the owner of the latter good~' 

will be bound· to relieve him. 

XXI L-AL·erage. 

Averaai3 is a term used in commerce and navigation to signify a contribution 
made by'" the individuals, when they happen to be mom than one, to whom a 
ship, or the goods on board of it, belong, or by whom it or they are insured; in order 
that no particular individual or individuals amongst them, who may have been 
forced to make a sacrifice for the preservation of the ship or cargo, or both, should 
lose more than olhers. "Thus," says Mr. Serjeant Marshall, "wher~ the goods 
of a particular merchant are thrown overboard ih a storm to save the ship from 
sinking; or where the llIast~, cables, anchors, or other kJrniture of the ship,. a-re 
cut away or destroyed for the preservation of the' \vhole; or money or goods are 
given as a composition to pirates to sa\'ethe rest j or an expense is incurred in 
reclaiming the ship, or defending a suit in a foreign court of admiralty, and obtain­
ing her discharge from an unjust capture or detention; in these and the like cases, 
where any sacrifice is deliberately and voluntarily made, or any expense fairly and 
bona fide illcurred, to prevent a totallo~s, such sacrifice or expense is the proper 
suhject of a general contribution,. and ought to be rateably borne by the owners of 
tbe ship, freight, and' cargo, s6 that tbe loss may fall equally on all, according to 
the equitable maxim of the civillaw-no one ought to be enriched by another'~ 
loss: Nemo debet locupletari aliena Jactura." 

Upon this fair principle is founded the doctrine of average contrihutions; regu­
lations with respect to whir.h having been embodied in the Rhodian law, were 
thence adopted into the Roman law; and form a prominent part of all modern 
systems of maritinle jurisprudence. The rule of the Rhodian law is, that "if, 
for the sahe of lightening a ship in danger at ~ea, goods be thrown overboard, the 
J03S incurred for the sake of all, shall be made good by a general contribution."(l) 

Average is either genaal or particular; that is, it either affects all who have 
any intere3t in the ship and cargo; or only some of them. The contributions 
levied }II the rases mentioned above, come under the first c'ass. But when los~es 
o~cur from. ordinary wear or tear, or from the perils naturally incident to a voyage, 
Without being ~'olunlarily encountered, such as the acr.idental springing of masts, 
the lo~s of anchors, &c., or when any peculiar sacrifice is made for the sake of 
~he shIp only, or of the cargo only, these losses, or this sacrifice, must be horne 
y t~1€ parties not immediately interested, and are consequently defrayed by a 

parh cular a vera ge. 

There are also some smaH cliarges called petty or accustomed a\'erage~' it i8 
usu:I to charge one-third (If them to the ship, and two-thirds to the cargo. ' 
. r-; ~ general average takes place, except it ran be shown that the danaer was 
lmmlnent,.and that the sacrifice made was indi'spensilble, or supposed to h: indis-

(I) Dig. lib. 14 tit ., 5 1 . S h 
, . -, ,. • omberg on the Marilime La~s of Rhode., 1'. ~O. 
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penslibZe, by the captain and officers, for the safely of the ship and cargo. The 

captain, on coming on shore, should immediately make his protests; and he, with 

some of the crew, should malre oath that the goods were thrown overboard, mas(s 

or anchors cut away, money paid, or other loss sustained, for the preservation of 

the ship and goods, and of the lives of those on board, and for no other purpo~e. 

The avel'3ge, if 110t settred before, should then be adjusted, and it should be paid 

he fore the cargo is landed; fur the owners of the ship have a lien on the goods­
on hoard, not only for the freight, but also to answer all averages or contributions 
that may be due. But though the c3Jltain should neglect his duty in this respect, 

the sufferer would not be without a remedy, but might bring an action either ag~illst 
him or (he o\\;ners. 

B'ut the mode of aJjusting art' average will be belter unders100d by' the following 

example, extracteJ from Chief Justice Tenterden's valuable work oli the Law of 

Shippihg,- part iii. cap. 8. 
The reader will "uppose that it became necessary, in the Downes, to cut the' 

cable of a sbip destined for Hull; that the ship aftenvards struck IIpon the Good. 

win, which compelled the ma-ter 10 Cllt away his mast; and' cast overboanl parr 

of the cargo, i'n which operatioll another p~rt was injured; ~Ind that the ship, 
being cleared' from the sands, was fi)rced to lake refuge in Ram'gale harbour, t'o 

avoid the further effec.ts of the stOI'I1I. 

AMOUNT OF LOSSES. 

Goods of A cast overhoard; •..•........ 
Damage of the good. of B by thejdtison, 
Freight of the goods C"st overboard, •... 
Price of a new cable, anchor, and ( 

ma'I, ..•.......... ' ...... ,£WO ( 

£ 
500 
200 
100 

200 

VALUE OF ARTICLES TO CONTRInUTE. 

----'---'----.1;;-' 

Good. of A cast overboard.. . . .. . . .. . 500 
Soulld val ue of I he goods of B, deduct-

ing f'eight and .harge., ....... ,., ... 1,000 
Goods of C, ....................... , 500 
-- of D, .. , ... , ... " ...... , ... ,. 2,000 

Deduct one-Ihird, ..... , . . ... .. 100) 
Expellse of bringing the ship olfthe sands 
Pilo1age and porl duties going into tht' 

50 Value of the .hip .... ,' ., ... , ... : ..... 2,UOO 
-- of E, .. ' .................... '1 5,uoo 

Clear freight, deducting wages, VICtuals, 

harbour .hd out, .ndcommi,sion to the 
agent who made the disbursements,. , 

ExpenseS' there, •.................... 
AdjlJsting this a-vernge, .. .......... ,. 
PoslBge, .. ........................ . 

100 

4 
J 

Tota I or lo5se~, .•.••. , ..• , .. ,£ 1,180 

&c ............... ······· .. ·· .. ·1 80\) 

I 

i 
Total of conlributory valu .. , £111 ROt. 

Then, £11,800: £1,180 : , £100· 10, 
"TI at is each person will lose ten per cent. up<ln Ihe value of his i~terest in Ihe carg-o. shir,' 

f . 'ht 'The rore A lose- £50 B £100 C £50 D £201J, E £JOO. the owntrS £200; in or rPIa'. rei', ':', , )) . 
all £1~11l0. Upon this calculalion, lhe OlVllers are to lose £~80; butlhey are to re.eelVe rrom' 
the contribution £380, to make ~ood their di<hursemenls, and .£100 m01'e [or the freight of the 
goods throlVn overhoard; or £480, minu~ £280.. . . 

They, therefore, are actually to receive, ... , .... ,' ... ·:·,·····,·····,······ £2~() 
A is to contribute £50, but has lost £500 ; therelore A IS ,10 receive, ... , , . . . . .. 4~0 
B i. to contribute £100, but has lo,t £200; therefore B I' 10 reeeu'e, ' .. ' .• '.~ 

(C £50 
On the olher hand, C, D, and E have lost nothing-, and are to pay a. before; viz : ~ ~ ~gg 

which i. exactly equal to the total 10 be actually received, and must be paid by and to each per30n 

in rateable proportIOn." . . 
When a ves,el has been saved by throwing any part of her rigging or cargo 

overboard'to lighten hel', the loss thereuy sustained is called general average,(l) 

(1) BeW. <lommentaries, 583. 
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XXIII.-- Common Loss. 

Such loss becomes a common loss to all concerned, so tliat the owners of the 
prop2rt\' sacrificed haVl~ claim for the loss, deducting their own sbare against 

the owners oC the vessel and goods s:lved.(l,) 
The necessity or prud~nce of the s<lcr:fice is to u? determined by the ma-

jurity.(2) 

~'C\:iV.-In Distress. 

'Whatever the master of a s!lip doc" in di~tres3 (;,r tbe prc3'2r<;ation of the \vhole, 
in culf,ng ~IY~y ma,ts or cable" or in throwing goolls ol'erboJnl, to lighten his 
vessel, which is \yhat is meant by jett!~on or jetson, is permitted to be brought 
into a general al'erage, in wili,:l all who ure eonC3rned ill the ship, freight, and 
CJrgo, are to bear an equal or proportional part of the lo:'s of what was so ~acri­
fieeJ fur the c.ommoll welfare; a nd it must be made good by t he assurer. in such 
proportions as they ha\'e un,lenvritten. 

I II order to make the act of throwing tllc good" overboard legal, the ship must 
be in distres:;, anu the sacrificing a part must be necessary to preserve the rest. 

XXV.-SMp Riding out tile Storm. 

In calculating the proportions of the loss, the goods ejeeted are valued at prime 
costs, and tbe good; s3veu at the price they may bring at the ne:-ct port.(3) 

Diarnonus, precious slones, &c' l however light, are rated according to their 
value. 

Neither the persons of those on uoard nor the ship's provisions, are computed. 
But wearing apparel i" when put up in boxes qr chests. 

There can ue no c.ontribution without the ejE,cting of some goods and the saving 
of others.( 4o) 

XXVI.-Salt'c.;e. 

Salvage is the reward due to those \-illO save a vessel when in danger of capture, 
fire, or wreck. 

The mast2r and crew are not en~itled to claim mlvage, nor are passengers, 
unless they continue their e;;:ertions after an opportunity of escape has occurred, 
and SJ\'e the ,hip "fter the master has gi\'en her ur. Pilots are in general not 
entitled to sall'age; it is paid Ly those benefited. 

xxnI.- What constitutes a Legal Wreck. 

In order to con<titut3 a legal wreck, the goods must come to land; if they 
continue at seJ, the law diotingui8hes them by the following unc.outh and barba-

rous appellations, viz: Flo/sam, Jetsnm, and Lag'1n. 

(~) Bell'. Co~mentari ... o9~; Erskine'. Institute. book 3 3 ro" 
(2) BeU's lnslltulcs, 1, J~G. " c. ,sec .. J.). 

0) Bell, 584. 
(4) ~3 Geo, 3, Co ~7; 2 Geo. 4" ~G, 
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Plo/sam is when the goods continue swimming on tbe surface of the w"aves. 
Jetsam is when they are sunk unuer the ~urface of the water. 

Lag~n is .when t!,ry are 8unk, hut tied to a cork or buoy, to be found again.(l 
Foreign ll(luorS, brollght or comil·g into Great Btitain or Ireland, u:; derelict 

flotsam, &c., are to I''):; the 'ame uuties anu receive the same dlJ·,'.b"ilcks 2S Eimi 
!ar liquors regu!arly imj.0i \2J. 

New Rule z.~! whic!! Tonnage of Vessels is to be ascel'tllined.(2) 

AnJ be \t further enacteJ, that from anJ after the commencement of thio .'\.c( 
the tonnage of every ship or vC~'21 required by law to be registered ,hall, previou 
to her beillg registered, ue measured and aseel taineJ \\'hile her holJ is clear, an. 
accorJing to the following rule; that i:i to say, diviJe the length of the upper dec! 
between the afterpart of the ~tem and the furepart of tbe stern post into oi;.; e'1ua 
parts. Depths: A t the [uremo,t, the middle, anJ the aflermost of tbo~c points 0 

division, m,easure in feet and decimal parts of a fuot the Jepths frum tlie unJer sid, 
·of the upper deck to tIle ceiling at the limber strake. In the ca~e of a break it 
the upper uer:k, the uecl;s are to be meatiureJ from a line :,tretchell in a continlla 
tion of the deck. BreaJths: Diviue e"cit of those three depths into five equa 
parts, anJ measure the i[Jtiiu~ breaGths <lt tbe following points; videlicet, at onl 
fifth and at four (irtlis from the upper deci;: of the fUI'(,IIIO,t ::Ind aftermost Jepths 

and at two fifths and four fiJ'ths from the upper deck of the flliJship Jepth. Lei glh 
At half tbe mid:;llip Gepth measure the length of tile v(',sel from the afterpart () 
the :,(em to the forepart of the stern "post ; tlirn to twice tlie miJship depth ad, 
tbe foremost antlthe aftcnIJo:,t dcptlls for tl.e Slim of the depths; acid together thl 
upper and lower breadths at the foremost d,vi:iion, three times the upper ureadth 
anu the lower breadth at the rniJship Jivb:1l1, anJ tile upper anJ t\\'lce tbe lowe 
breadth at the after di V·;,iOfl, fvr the sum of the ureadth~; then multiply the ~un 
of the Jeplhs uy tbe ~um of the breadtbs, and this product by the let'gth, an, 
divide the final product hy three thousanJ 1: ve hUl.ded, which will give the num 
bel' of tOllS fur register. If the vessel have a poop or balf Jeek, or a break in till 
upper uerk, measure the in,iJe IItean length, breadtb, nnd height of such par 
thereof as ma\' be included within the bulk-bead; multiply these three measure 
ments together: and diviJil'g the product by £~",lo, the quotient will be the numbe 
of tons to ue LddeLl to the re"u:t as above (OUI.J. In GrJer to ascertain the ton 
TInge of r>pen ves,e!,', the depths are to be measured from the upper edge of thl 

ul'per strake. 
Tonnage, wiMn ascertained, to be cnicr(d on Regis/er. 

And be it further enacted, that the tonnage or burthen of ev"ery ship belongin, 
(0 the United Kingdom, a:icertained in th8 manner hereinbefore directeu, "hall, il 

respect of any such bhip which shall be r('~istereJ ~ftfr the c~mmencement of. tbi 
Act (except as hereinafter excepted), be Inserted In tbe certtficat<l of the reglstr: 

(1) 28 Geo. 2, c. 19. . J B h 
(2) By ,irllle uf an Act t.o re~ulate the .Jm~asurement ~r the ro~~.te" aD'." urt e~ c 

\Ierchant Shippin~ of the l'Litcd K'ogJoJ11, repcallfTf; rart of 0 and 4 \\ 1.1 1\ . c· 0;;, 9,h Sop 
l£[J1~(r, 1,:,~.5, 
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thereof, and be taken and deemed to be the tonnage or burthen thereof for all Ihe 
purp05es of the said recited Act • 

. Mode of ascerial'ning Tonnage of Steam Vessels. 

Prorided, allVap, and be it rmtner enacted, that in each of the 8everai rB'les 
hereinbefore prescribed, when applied for the purpose of asce,rt::dnrng the tonnage 
of any 8hip or vessel propelled by steam, toe tonnage due to the cuLical conten't:!' 
or the enoi"e room shall be deJlH;ted from the total tonnage of the vessel as deter-' 
mined by teitber of the rules aforesaiJ, and the lemainJ;er .h~Il be deeme,1 the true 
register tonnage of the said .hip or vessel. The tonm;rge due to (he cubical con­
tents of the engine room shall be determined in the following maflfler; that is to 
say, measum the inside length of the engine room in feet and decimal parts of a, 
foot from the foremost to the aftermost hulk·head, then multiply the said length by 
the depth of the ship or vessel at the miJship di vision as aforesaid, ahd UJe p')'oduc~ 
by the In,,ide breadth at the same divisiun at two pfths of the depth from the dec~ 
taken as aforesaid, nnd divide the last product by 92-4, an.d the ~11O'ie;:tt shall be 
deemed the tonnage due to the cubical content" elf th~ el1girre room. 

Anwunt of Register Tonnage to be ccrn:rea on· .Wain Beam. 

And be it lijrlher enacted, that the true amount of tht' regi6ter tonn~ge of eVtlrY 
merchant shippr vessel belonging (0 the United Kingdom, to be ascertained ac­
cording to the rule by this Ad established in respect of such ships, shall be deeply 
carred or cut in~.6ures of at least three inches in length on the main beam. of 
every 8uGn ship or vessel, prior to her being registered. 

Not to alter Tonnage of Vessels already Tegistered. 

Provided always, and be it further enacted, that nothing herein contained shaU 
extend 10 alter the present measure of tonnage of any ship or vessel which shalf 
have been registered prior to the commencement of this Act, unless in cases 
where the owners of any such ships shall req'Jire to have their tonnage established 
according to the rule hereinbefore provided, or unless thele ~hall be occasion t() 
have any such "hip admeasured again on account of any alteration which ~hall 
have been made in the form or burthen of the ijame, in which cases only such 
l!hips ohall be re-admeasured acco[ding to lbe .eaid rule, and their tonnage regis­
(.cret! ilccordingly. 
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