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FVHLS vessel was seized by His Majesty’s ship Saraeen, Johu.
Gore, Bsq. Commander, and has been brought iuto this Counrt
for adjudication. An allegatién has heen_filed, on behalf of His
Biajesty, containing several charges, and a claim bhas been made
by Thomas Standley the master, a citizen of the United States of
Anmerica, on behalf of himself, Joseph Standiey, and Samuel Had-
Yock, also citizens of ihe United Stales, as the owners of this
vessel. '

IN considering the case which js submitied to the Court in
this allegation and claim, it will be fosnd to rest upon two grounds,
which have been brought forward and supported, with great learn=
ing and ability, on the part of the prosecution,

FirsT,~~1t is covtended, that this vessel, having been ta-
. ken while engaged in the fishery on the Coasts of Nova-Scolia,
‘has’ vielated ihe territorial rights of Great-Britain, and should,
therefore, he condemned: and secondly,—that having entered.
one of the harhonrs of this Proyince without any justifiable cause, .

she has iufriuged the laws of trade and navigatiou, which prohibit
foreigners from trading with the Colonies, and has, therelore, in=
euried the penalties of these lawss
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Trx Court is called upou in this case, during a period of
profound peace, to enter into the consideration of a subject which
involves the interests of a foreign nation, and to apply, in their
uimost strictness, those general principles of abstract and uniyer-
wal law, which are appealed to in questions between contending
mations. 11is presented to the Court in its most grand and im-

osing aspect, uot as a collateral peint growing out of private
tnterests, and arising out of considerations of municipal law, but
as a direct and solemn question, in which the high and important
rights of one nation are to be defined and supported, and the claims
and privileges of another fo be confirmed or annibilated. The
violated rights of Great- Britain are tepresented as seeking, in the
dignity of insulted greatness, the protection ofits sacred tribunals,
and as claimiog, in the time of peace, from public justice, that de-
fence which they have ever found in war beneath the arms of
their brave defenders. Certain acts of the citizens of the United
States are held up to the ,Court as the infringement of territoriak
vights, made under the pretext of privileges become obsolete and
mow unacknowledged ; and the confiscation of property is demand-
ed as the just and unavoidable penalty of the offence.
IN this view of the subject it becomes one of the highest im<
ortance, and it will require the most serious attention on the part
of the Court, neither to shrink from its duties from an apprehen-
sfon of consequences, nor 16 exert its authority beyond its proper
Yimits, from the influence of feelings which the subject may be sup-
posed to excite. As it is the clear duty of the Court to take cog-
wizance uf all questions legally withiu its jurisdiction, aud to ad-
minister the law to contending parties, so it is highly improper in
it to entertain and determine those which belong to other tribu-
mals, or which are not within the scttled limits ‘of its own au-
thority. )

THE jurisdiction of the Court of Admiralty in former times
was a subject of much controversy, and many very violent and
wnbecoming contentions have at different periods existed, as to the
nature of the subjects to which its authority .extended. Those
;dis«:ussions, which have so repeatedly laid open the subject to the-
investigation of the most able lawyers, have removed many of the
errors which once prevailed, and littie doubt can now be enter-
tained as to the subjects of its ordinary jurisdiction. It will be
necessary, however, for the satisfaction of those who have urged
the Court to take cognizance of this subject, and to proceed to
sdjudication on the merits of this case, to consider, in the fullest
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‘manner, whether the Court of Vice Admiralty has, within its ordi~-

nary jurisdiction, any power to proceed to the adjudication of
foreign vessels, charged with the violation of territerial rights.
THE Court of Admiralty takes cognizance of matters aris-
tug either within its civil or its prize-jurisdietion. The Instance
Court embraces all matters of a private nature, arising out of mari-
time affairs, but does not extend to subjects which grow out of a
stale of war, nor can it sustain queslions in which the political
interests of nations are involved. Without determining the pre-
cise houndaries of the Instance Court, which in many cases
tnay, evenat this day, be difficult to ascertain, as respects suba
jects of a private nature, it is sufficient in this case to shew,
that the subject now submilted to it does not come within its jurise
diction. By the special provisions of an Act of Parliament the im-
portant interests of trade and navigation, are placed within itsjuris-
diction, and full power is given to confiscate the property of indi~
vidnals found violating auy of the positive regulations of British
trade. Under those laws the interests of foreigners may be invola
ved, and their property condemned, but all such cases are coufined
to private interests, aud the offences, as well as the counsequent
penalties, are expressly settled und defined, by those very laws
with the violativn of which they may be charged. This vessel
has been seized by one of His Mujesty’s ships, under an order from
the Lords Commissioners of the Admiralty, for fishing within the
territory of Great-Britain, and I am not informed of any municipal
Jaw which gives the Court cognizance of such a subject, or which
could justify it in confiscating property so employed. It has been
wrged, that an order from the Lords Commissioners of the
Admiralty having been given to the Commander in Chief of the
North American Squadron, to seize and detain all vessels found
fishing within the British territory, this Court is bound to give
effect to it by condemning this vessel and her appurtenances: but,
however high the authority may be, from which such order may
have emanated, and however strictly bound the Commanderin €hief
may be to carry it into execution, this Court must wait unti] its
powers, as to matters of prize, are called forth in the regular and
legal maner. That those powers are inherent in its commission
there can be no doubt, and it may be proper for me to state, in
what manner they are brought into full operation. In the first
place, a commission, under the great seal of the United Kingdom,
.goes directed to the Lords Commissieners of the Admiralty, autho-
pizing the seizure and detention of the vessels of any country, save
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ing such exceptions as may afterwards be.e declared; dnd authes,
rizing the same to be brought to judgment in any of the Courts of
Admiralty within the dominions, which shall be duly commissions
ed; and the Lords Commissioners of the Adwiralty are thereby
authorized and enjoined, to. witl and require the high Court of Ade
miralty of England, and also the severzl Courts of Admiralty
within the dominions, which shall be duly commissioned, to take
cognizance of, and judicially proceed upen, all ships, vessels, and
goods as shall be seized and detaired, and to adjudge and condemn
the same, saving such exceptions as muy be, at eny time, after
declared. In consequence of this commission a warrant issnes,
under the seal of the office of Admiralty, with a copy of such
commission useally annexed, requiring His Majesty’s Vice Ade
miralty Court at Hualifex, {or whatever place it may be) to take
cognizance of and judicially to proceed upon all ships and goods,
that are or shall be taken within the limits of said Court, and te.
hear and determine the same, and aceording 1o the course of Ad-
miralty and law of nations to adjudge and condemn the same, sav-
ing always, such exceptions as His Majesty may,at any time, be
pleased to declare. '

Trvus the Court of Admiralty becomes fully authorised te.
take cognizance of, and to proceed judicially upon, all vessels seie
zed jure belli, or under any orders His Majesty’s government
may have deemed it expedient to issue. But, uutil the Court re-
ceives authority to act through the regular and legal channel, it
cannot undertake to administer the law as applicable to prize, and.
to settle the conflicting interests of nations. This Court cannot.
penetrate into the secrets of the British cabinet to ascertain what
the political views of His Majesty’s government may be on this
subject, but as no regular steps have been adopted, to give the’
Court a power to proceed %o adjudication and o condemn these
vessels, it might be inferred, that it was not the intention to cona
fiscate them at present, bul merely to detain them until further
instructions should be given. It inust be well kiown to those who.
adininister the British government, advised as they are by the’
most learned civilians of the age, that the Court of Vice Admiral-
ty has not power, in the exercise of its ordinary jurisdiction, te
take cognizance of subjects of such a nature.—Uninfluenced, there-
fore, by any considerations, arising from the necessity or expedie
ency of what has been proposed, and paying every respect to the
o_’rder‘,w‘nich has been produced, this Court will endeavour to pers
form ite duty with firmness, within-the proper limits prescribed ta
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its jurisdiction, but will not allow itself to be Ted, by any plavsible
view of the snbject, into a vague, irregular, and unjustifiable ex=
ercise of its power.

THAT these opinions are not merely the resuls of my own
unassisted deliberations, bet that they are supported by the deci-
sions of the most learned and able judges, both of the civil and
common law Courts, 1 shall proceed, in the next place, to shew.

B THE first case I shall uotice on this subject is the Curlew,
{ Stewarts Report 312) in which Sir Alexr. Croke, in speaking of
vessels delained in consequence of a declaration of war, but before
any commission to condemn, uses these words “ This then is pro=
perty which has been scized and detaiped, in,consequence of a de=
claration of war made by the United States against Great Britain,
but before any orders have been given by His Majesty in Ceuncil
for general reprisals, and before any commission had been issued
to require this Court to adjudge and condemn such ships, vessels,
and goods as shall belong to the United States. Again ¢ Tiil the
British government has declared the subjects of the United States to
be enemzes, by its order for general reprisals, and by a warrant to
condemn their goods, this Court cannot consider them as enemies’
property. Even an order from the British Government to scize
and. detain vessels would not have that effect. That might be on-.
1y provisional and must depend upon subsequent explauation, ha-
ving a reiroactive power. Seizures made may be dedlared, to
have been only on the footing of a temporary sequestration.”

How much sironger was that case than the one before the
Court, The actual declaration of war, by the goverument of the
Uuited States, was followed immediately, by all the vielence of
war ; the treaty of peace between the two countries was violated
and broken ; the commerce of Great Britain was assailed aud in-
terrupted ; and all those rights which are most valuable te a nation
were infringed, in the true spirit of national hostility : yet, inthat
case, the Court could not condemu the property which was very
properly seized by His Majesty’s ships. In this case it is alled-
ged that the citizens of the United States have violated the rights
of Great Britain, by entering its territory and fishing therein, and
that, therefore, the vessels so found should be condemned. Beot if
they had made an actual attack upon our shores, if they had captn-
red and destroyed the property of British subjects both by sea and
land, this Court would not be authorized to condemn, until it
should be commznded so to do by the Sovereign, in whom alone
such power i reposed by the consiitution of our country,
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Tar next case I shall produce 1n supporf of my opinion, is
that of the Huldah (3d Rob: Rép. p: 235). 'I'hat ship was c.amui
into St. Domingo and proceeded against in the C‘our_t ofAdmlralty.
The Court there was properly constituted as a ¢ivil Court of Ad-
miraity, and His Mujesty’s instructions were addressed to it as a
Prize Court, but by a mistake no warrant had been issued to give
ita prize _juri-_,chc!ion against France and Holland, aithough t‘hex:&
hadveen a prize warrant against Spain.  Sir W. Scott.—In thia
case there is no imputation of misconduct ; the captors went to a
Court which was sitting at St. Dumingo, apparently with competent:
awthority 5 in that Court he obtained a senlence of condemuation,
and distribution has taken place in consequence of itz Bul that
Court baving o autbivrity, those proceedings are null and of no le~
galeffect whatsvever.* ~Now at the time the Conrt of Admuralty:
at St. Domingo was exercising a prize jurisdiction cver the shipa
and goods of two nations, it could net extend that power to pro-
perty belonging to another nation, although actual hostilities eX~-
Isted, and the vessels and goods of that nation were eonfiscated in
other Courts duly authorised. Phe Court of Admiralty 13 not to
look at the state of things between Great Britain and anotlier na~
tion, and to infer from the existeuce of hostilities,. or from the or~
ders issued to the Naval €Commanders, that its powers are called
forth, and are to be exercised to their utmost extent. It does no%
sit to deliberate on the political relatisns of states, but to adminis--
ter the law whenever it shall be so required. That the persons
who have presided in the Courts of Vice Admiralty have eften ven~
tured beyond the limits of their jurisdiction, aud assumed the ex~
ercise of powers with which they were not invested it is well
krown ; but this Court will select higherexamples for its imitation,,
and will not easily be led into those gross crrors, which often
prove injurious to the interests of individuals, and always lessen
the respect due to the tribunals of justice.

I sHALL mention one nore case, on this point, which was
determined by that eminent judge Lord Mansfield, a case in which:
the jurisdiction of the Court of Admiralty was very fully consider-
ed. Inthe case of Lindo vs, Rodney, Lord Mansfield, speaking of”
the distinction of the civil and prize jurisdiction of the Admiralty:
says :— The Court of Admiralty is called the Instance Court, the
other the Prize Court. The manner of proceeding is totally differ~
ent. The whole system of litigation and jurispradence in the Prize
Court is peculiar to itsel{: it is no more hike the Court of Admirale
ty than it is to apy Courtin Westminster Hall”> - B
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It is quite unnecessary to go farther into this subject]
Here are the.decisions of the most learned and eminent judges, and
they fully support the general position which 1 must assume, that
the Court of Admiralty cannot, m the exercise of its erdinary. ju-
risdiction, entertain any question which bears the character of
prize.. The first grouud in this case is clearly of that pature. 1&
19 that this vessel has been captured by oune of His Majesty’s
"ships of war, for the violation of the rights of Great Buritain, aod
that such seizure was made under orders from the Admiralty. The
whole question arises out of a proceeding of a military and not of &
@ v naluce. And this it is that makes the dislinction

Bur it may be asked, wheiber the orders thus issued to
the Naval Commander in Chief are to be rendered nugatory, and
whether this determination is 1o operate to counteract the evident
wishes and intentions of His Majesty’s Government. To this the
answer is plain. The Court has the power to take the custody of
the vessel, and to preserve it in the usual manner, ustil'the finak
determination of government shall be made known, althongh it can=
not proceed to adjudication upen this question.. 1t cau neither
condemn nor resiore. It is true no positive instructions have
been sent to this Court to detain vessels of this description, but
sufficient has appeared to it, to autborize the regular exercise of
its oerdinary care in the preservation of the property. That I am
eorrect in this opinion I shall shew by anauthority directly to the
point. Upon the declaration of war by the United States of Aine~
ca, His Majesty’s ships captured American vessels and hrought
them into the custody of this Court. At that time no order had
been made to seize American property, nor had any instructions
whatever been sent to the Court of Admiralty in this Proviucea
Sir Alexr. Croke (Case of the Durt, Stewari’s Report 501),
under such circumstances, said “ They may possibly be declared
4 to be enemies in futare, but their present sitoation s ambiguous.
¢ Whilst this uncertainty contivues the Court cannot reject tha
¢ claim of the parties or condemn their property. Nather in this
“ gtate of semi-hostilities with the United States would it think
o itself justified in restoring goods.’” In the present case the
Court is bound to take notice of the orders which have heen issued
to the Commander in Chief, and to give them an operation to a
certain extent. They have been communicated to the Court, and
feeling itself influenced by the high respect it will ever have for
the distinguished officers,. to whom His Majesty may confide the
gommand of his fleets, it cannot hesitate to hold the cusiody of
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such veseels as may be brought within its care. Tn another ease
Sir Alexr. Croke recognized the orders which had been issued to
detain vessels, and gave them the effect that I am willing to allow
these to have which have been communieated to me. In thecase
of the Zodiac (Stewart’s Report, 333), he said < If this was mere~
ly a claim as for American property, this Court would certainly
not proceed to adjudicate upon it, because in the kostile or ak
least: ambiguous state of the two: countries, under His Royal
Highness t':¢ Prince Regent’s order in Couneil to detdin, and
bring into port all vessels belonging to the citizens of the United
‘States, withoul giving any authority to cofidemn them, no properly
of that description counld either be condemned or restored.”” -

I nave given to this subject the most serious attention, and
have eonsidered fully the ingenious arguments which have heen
pressed upon the Court by His Majesty’s Advocate General 3 and
I am perfectly satisfied, that T should not be justified in exerciss
ing'the powers which- it has been contended this Court pessesses..
Did the cause rest, therefore, entirely upon this ground, it would
be my duby to'direct it fo stand over until farther instructions
should be given by His Majesty’s Government ; but another point
has been submitted to my consideration which may render such’
delay nnnecessary, and 1 shall proceed to_state the reasons which
I deem sufficient to support the judgment about to be pronounceds

ThE point now presented to the Court arises nnder the Jaws
of trade and uavigation, aud it is contended, that this vessel, her
appurtenances, and every thing laden on board of herare liable tn
confiscation, for having illegally imported goods, wares, and mer=
chandize into a port of this Province, she being a vessel not owned
and navigaied as vessels are required to be, to entitle them to the
privilege of trading with the Colonies.

QUESTIONS arising under the laws made for the regulation
of trade and navigation are not only clearly within the jurisdiction
of this Court, but require its utmost attention and care, lest the
ignorance or the arts of commercial speculators should interrupt
the operation of a system (ramed for the greatest national pur~
poses 3 and which has been found to realize the best hopes of those
enlightened minds by which it was conceived and matured. It
would seem unnecessary for me in considering a gueslion, cone
fined within the narrow bounds of a fuw clauses of an act of pare’
liament, to take an extensive view of the whole system : but as
the Court is under the necessity of seeking ihe rules which are
%o govern it, in he coustruction of this particular act, from un ens
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farged conception of the general spirit of the whole system, it musg
take a comprehensive view of the great designs for which it was
wisely contrived.

TrOSE laws took their rise in the profound and enlightened
views, which experience had offered to the acute and reflecting:
mind, of the true basis on which might be erected the fabric of a
great nation. And however that sysiem may have been extended
and improved, by the vuariovs alterations and additions, which
grew out of new relations and more complicated publie ivterests,,
the same spirit which is manifest ia the provisions of the earliest
laws may be traced through every succeeding regulation. They
rise to the contemplation of the human mind with a regularity ag
once clear and complicated ; and may be eonsidered as a beautiful
specimen of positive law, in which the profound, and compreheu=
sive speculations of political economy, are adwirably blended
with the useful and practical regulations of mercaniile experience.
The wisdom of the policy which projected, and of the care whick
was constantly taken to render this system more perfect, was very
soon discovered in the beneficial consequences which resalted to
the nation. It was soon found that those admirable regulalions
were adapted, to strengthen and enrich the mother country, while-
they gave a permanency of character to her d.stant possessions,
which must have been eutively lost in the confusion of a loose
and uarestrained commerce. As this system advanced to that
peérfection in which we.now find it, those nations whose interests
seem Lo have been neglected in the promotion of our own, did not
fail to discover, what they affected to consider a narrow and illibe-
ral feeling, inconsistent with those digvified and generous sentie’
ments which sheuld always govern the policy of nations. Bnt
while Great-Britain increased in national greatness, and commer=
cial prosperity, she viewed the envy and jealousy of other nations
merely as a powerful confirmation ofthe wisdom of her plans.

THOSE laws form a code whichit 1s the duty of this Court
to guard from the slightest violation ; their importance cannot be
fully estimated, and they, whose minds are too limited to trace the
progress of our natlonal prosperity in the rigid execution of them,
might be awakened to a sense of their value by the rapid decline-
of our greatness, which would be the consequence of their refaxa=
tion. Iu viewing the subject in this light the first ohject thak
strikes the mind, is the great design of confining to British sub-
jects,.as far as it could possibly he effected, the commerce of the
British colonies, For this purpose no goods, wares or merchans
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dise can be imported into, or exported from the colonies, unless ia
British built vessels owned by British subjects, and navigated by
the master and tiree-fourths of the crew subjects of Great Bri-
tain, under pain of forfeiture of ship and govds.”  This part of the
Jaw is as clear as the plainest terms can make it, vat were the
Court to adopt a construction, which shouid be restruined to the
very precise meaning of the words, the spirit of this law as well as,
of the whole system would be violated.  ifit should be said that
the word imported means. the actual landing of goods, wares or
merchandise, and that ne peunity coutd be inflicted except ina
case where that fact was positively proved; or, that if the owner
could make out by the evidence of himself and erew, that no arii-
cles were landed from the vessel, she ought necessarily to be re-
stored ; it would follow, that a foreign vessel might enter the bars
boursof a colony or plantation without permission, aund remain
there until a suitable occasion should offer to land her curgo. Bug
this coustruction would be evidently in opposition 1o the true spis
rit and meaning of this clause, and would render useless and nna-
‘wailing every provision of the laws of trade and navigation, which
are clearly founded in the design, lo reserve the privileges of trade
1o British subjects, and lo exclude forcigners irom participating
therein. I cannot conceive two ideas more inconsistent with each
other, than a law positively declaring that foreigners shall nof
trade with the colonies, and at the same time a loose permission to
enter the barbours of those colobies, and to continue there while
it may suit their own convenience or favour their own views.

It has been contendcd that the presumption, which arises
from a vessel’s entering an interdicted harbour, namely, that she
came there with an intention lo trade, may be overcome by shewe -
ing circumstances which prove that no such intention existed
and that if, for instance, it were made out to the satisfaction of the
Court, that the vessel was merely in ballast, the presumption of
her importing goods, wares and merchandise would be completely
destroved, and she ought to be acquitted. But it should be re-
membered that the laws which vrohibit the importation of goods
make the exportation equally penal ; and if vessels were ullowed
1o enter the harbours of a colony in ballast, what protection could
be given to the lawful trade of British subjects 7 Would not such
permission throw open the portsand harbours of this couatry 1o the
free trade of every American vessel ? Under such a vague and

reposterous construction of this wholesome and rigid system of
ws, it would only be necessary for a foreign vessel to lie at an-
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iehor in our harbouts, until an opportunity offéred to ship goods for
exportation, which might be done without fear of interruption, in
&lmost every horbour of this Province. To prevent the certain con-
gequences of such a constroction,1t would require every inhabitant
of this Proviuce to be a custom-house officer, and to be employed
day and night, in preserving the trade of the country from the
monopoly of the enterprising adventurers of the neighbouring
country, [t is well knowu, that even the most rigid execution of
the laws -of trade is not sufiicient to deter the. eager speculator
from engaging in the commerce of these colonies, The contigui-
ty of the harvours of the two countries makes it almost impossible,
wnder every restramt that human laws can impose, to prevent a
system of smugyglmg, destruetive of the interests of the honest
British merchant, and productive of the most pernicious conse-
quences ;—in weakeuning the sense of the moral obligation of the
faws, and in tempting the inhabitants of this colony, to blend their
interests with those of the depraved aud lawless adventurer, rather
than to strive by an honest and grateful allegiance to nphold the
mation which protects them. Shall this Couit then declare, by its
golemn decisions, that the laws allow such an eutry into the harbors
of this Province? £hall it say it is prohibited that you should
Smport and export goods, hut you way come as harmless and quiet
people, to view the beanties of the surrounding scenery, and to
pass your time in inoffensive indolence. -

IT has also been advanced, as a doctrine, to this Coart,
thatalthough these principles may be applicable to vessels, osten-
sibly equipped for trade, and which are constantly engaged in
commerce ; yet they ought not to be carried into rigid effect
2gainst vessels of a distivet character. And an exception has
been made in favor of vessels, manifestly fitted out for the fishery
and which could not be supposed to have commercial objects in
eontemplation. But so far from considerfug vessels of this des.
cription us entitled to any particular faver, or to which a relaxation
of the laws might be made without any dangerous consequences,
they are fo be viewed with more caution by this Court, and to be
watched with move jealousy, by officers ofthe customs, than those
whose character is more open and unequivocal. These vessels it
is said leave their own ports without a cargo, ostensibly bound to
their fishing stations, and as such cannot be considered as objects
of suspicion : but under the sanction of such impolitic liberality,
they would no doubt avail themselves of the opportunity afforded
ia them, of landing goods in such ports as tey may be allowed
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%o enter. A vessel avowedly engaged in irade, mecessarily bes
comes an object of immediate attention to those who are entrusted,
with the execation of thelaws ; buta little, and apparently an in=
significant vessel may, from the very character she. assumes, ha
the most dangerous enemy to the system which this Court is beund
to protéct. To give full efficacy to every regulation, which the
Jaws have prescribed for the trade of this Colony, is one of ita
bighest duties, and it is essential to the great ohjects thus en-
trusted to it, that every Barrier, which the words and spirit of
the laws will permit, should be raised around them, and that a nar-
Tow verbal construction should not operate to defeat the evident
intention of them. In extending the penalty of those laws to- ves=
sels eutering the harbours of this Province, without a justifiable
cause, 1 find myself supported by the very highest authority ; and
X shall proceed, in the first place, to consider the various cases
in which, 1 think, this doctrine may be found ; and then, 1 shalk
take a view of the circumstances of the case before me, and of the
grounds apon which the claimant has attempted to justify the en<
&ry into a harbour of this Province. ‘

THE first case I shall notice, under this head, is that of the
Eleanor, Hall master ( kst Edward’s Reports 135 ). That vessel
was condemned in this Court, while Sir Alexander Croke presided
in it, and the case went before Sir William Scott by appeal. The
principal ground of cendemnation, and upon which, likewise the
msentence was confirmed by the High Court of Admiralty, was,
that the vessel, having a foreign character, entered the port of
Halifax in distress. Sir Willlam Scott—* It is 1 presume an u=
wiversal rule that the mere act of coming into the port, though
without breaking bulk, is prima facie evidence of an importation,,
At the same time this presumption may be rebutted, but it lies on
the party to assign the ether cause, and if the cause as assigned
turns out to he false, the first presumption necessarily takes
place, and the fraudulent imputation is fastened down upon him.”’
*The secoud case is that of the Dart, Ramage master, ( Stewart’s
Reports page 301 )  She was an American vessel, seized by the
Collector of this port for an importation into this Provinee, contra=
ry toiaw. S8ir Alexander Croke—¢ Nothing short of a necessity
can justify his entering the port of Halifax ¢ it was his own volune
tary act. The origival voyage might have been completed, which
was to Philadelphia ; it was'matter of choice, of mere prudence. te
fly from the embarvo te Halifax. Entering the port prima facie
15 an importation uuless it can be justificds It cannot be explains
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ed away by any illegal design.  To take in provisions not from
pecessity 15 an exportation and contrary to law.””  The third case
% shall mention is that of the Patty, a vessel condemned in this
port for having entered it without a jostifiable cause. ( Stewarl’s
Reports 299.) Sir Alexander Croke thus expresses himself—
@ A necessity to justify the breach of a law must be an immediate
natural necessity, not 2 mere remote moral necessity. 1t mustbe
an imminent danger of perishing.’”” Besides these cases which
gre as clear and as wuch to the point as it is possible, it is welk
known, that by the statute law of Great Britain jforeign vessels
are not allowed even to hover about the shores of these colonies 3
and that if found within a specified distance afier'a warning to de=
fart ‘they are liable to confiscation. So far; therefore, from any
doose permissiou to enter the harbors of this Province, with or
ewithout a cargo, heing counsistent with the words or spirit of thig
general system of laws, foreign vessels are not allowed to approach-
within two leagues of the shores. The hovering act, asit is call=
€d, was made to eslablish a greater degree of sirictness in the ¢x=
ecution of the laws regulating the plantation irade thon had been
observed; and strengthens the position which I think 1t necéssary,
o take in this case.

¥ welook to the decisions, which have been made in cases
of blockade, we shall fiud the principles which are applicable te
vessels entering an interdicted port, much more rigid than any this
Court has yet advanced for the protection of the colonial trade,
The mere circumstance of the vessel’s sailing towards the block-
aded port with an ¢ntention to enter it will work the forfeiture s
neither is she permitted to enter such port én ballust or for the sup=
ply of water. In the case of the exchange (1 wol of Edw. Re=
ports, page 42}, Sir William Scott says, © Il it were once admit-
ted, that a ship may enter an iuterdicted port to supply herself
with water, or on any other pretence, a door would be open to alf
sorts of frauds, witheut the possibilily of preventing them.” In
the case of the Comet (1 Edward’s Reports, 32}, the same greag
man observes “ [t has not been coutended that a ship may entera
blockaded port even in ballast; thut is a point upou which this
Court has already decided, if wrougly the decision must be cor-
rected elsewhere.”” Now [ cousider the ports of this Colony as
interdicted, and that according to the true spirit and meaning of
the whole system of laws foreigners cannot enter the same without
some reason that may be held sufficient to relax their strictness.
1t is notorious that the harbours and ports of this Province affurd
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the greatest facility to smugelers; the small number of their ins
babitants, and the want of officers of the customs are circumstane
ces, which render more caulion necessary in this country than
might be found requisite in Great-Britain. 1 shall therefore con-
sider myself bound 1o adopt these principles which are applied to
cases of this nature, in their utmost rigour, and shall now proceed
to consider the facts of this particular case, and to examine whe
ther the causcs assigned for entering a harborin this Province are
sufficient for her justification.

IT is admitted by the claimant that this vessel entered
Pope’s Harbour in the Province of Nova-Scotia, and it will be ne-
cessary to consider the facts of the case under two heads; first,
as to the cavse of her entering that port, and secondly, whether
any thing was landed or taken on board while she remained there,

THE master of this vessel has given his testimony to both
points, to the first he says, ¢ They went into Pope’s Harbour, the
weather was thick, and when they made the land they found
themselves nearer than they expected ; and being scant of water,
they went into that port for the purpose of getting some, and with
mo other intention whatever.”” and yet to the very next question
®lmost he answers, * They had abundance of provisions, stores,
bait, wood, and water for the voyage, at the time they left their
own port, and were not apprehensive of any deficiency what-
ever of any of those articles.”” This account, as respects the
<ause of her entering the harbour, is confirmed by another wite
ness with the addition that there was a deficiency of wood.

To the next point as to what was landed or taken on board
the Master declares—* They did not land or put on shore a sin«
gle article of any kind except the water casks which they filleds
They did not receive on board any articles whatever except two
dollars’ worth of bread, which he bougkt of one of the inhabitants of
Pope’s Harbor > again, neither himsell or any person on board
either bought or sold, bartered or exchanged, any article or arti-
cles of any kind or description whatever, except the two dollars’
worth of bread hehas already spoken of.”” Another person be
longing to the vesselsays to this point, That a quantity of wood
Wwas taken on board in their own boat. James Whidden, a mid-
shipman of His Majesty’s ship Saracen, who has released all hie
talerest in the event of this cause, and comes before the Court both
8s a competent wituess, and as one to whom the highest credit is
due, has given his testimony in these words, « That he understood
from the crew that they had procured some wood, and that if they
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ﬂio‘uid gtand inveed of it they expected to supply themselves with
wood and water from ihis coast. * They informed him they had
been inat Pope’s harbour and sold some boots, for which they had
not got payment.”> How such contradictions are to be reconciled
X shall not stop to inquire ; sufficient appears to the Courtto shew,
that this vessel entered a harbour of this Province, and took certain
articles on board, and thatif it were essential to the prosecution in
ghis cause, a traffic, to a certain degree, was actually carried on.
It remains to consider the defence which the claimant has thought
proper to set up to justify such proceedings. o
~ A crLamu has been filed, to which is annexed an ahswer 1o
the allegation under the oath of the master. In this answer two
grounds of defence are taken quite inconsistent with each other,
%n the first place it is said, that actua] distress; arising from the
want of water obliged them to enter the harbour ; aund that they
did not claim a right to approach the coast, or to enier the har-
ours, bays, rivers, or creeks of this Province, under pretence of
fishing, or for any purpuse counected with the fishery. In the
second place it is boldly asserted, that, as citizens of the United
States, they have aright to engage in the fisheries on the coasti
and in the harbours of this Province, L ‘
Tue hberality which was always extended, by the emi-
nent Judge who so long presided in this Court, to parties whose
interests were committed o its care ; and the indulgencies which
he granted to practitioners as to the forms of legal proceeding, will
inot allow me on this occasion to resirict the claimant in making
his defence as he may beadvised. ButI wish it to be understood,
1hat the proceedings must not assume a character, which can only
_tend to perplex the Court, and 1o prevent the only object which
"parties can be permitted to seek in Courts of Law, the administra-~
iion of justice through the medium,of unperverted truth. And I
must confess, that this defence presents to the Coart a confused
bicture, in which the interesting colours of distress are awkward-
y thrown over the obscure and almost faded outline of rights, once
“clear and acknowledged. Such asit is, however, I shall consider it,
and this foreigner shall not be permitied to say that he was refused
%o be heard by @ British-Court on every point he pleased to assume,
and in every way in which ke thought justice might be attained.,
" THE first ground then is, that this vessel came into a har
bour of this Proviice in distress, and, without any pretence of
right, sought that relief from the inhabitants of this Provinee,
*which the people of the U.-States, in & recent instance, bad most
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ggenerously and nobly extended to the inhabitants of a British Cos
dony. And most assuredly if a case of real distress 1s made out
‘there is an end forever of this question. It must be buried in those
feelings which, 1 trust, will ever be dear to this Court, and in the
-exercise of which it would hope to derive more saylsfactloxr_,'tban
can ever arise from the rigid-execution of thelaws. Real distress
s a passport even through the savage land; it appeals at once
#o sentiments universally fell ; at its approach the rigour of law
s softened, and theviolence of war becomes composed by the sas
¢red influence -of humanity. - And where can unaffected calamity
seek a refuge if'it is denied it en a British shore? Intrepid iitthe
defence of its rights, and lenient in the exercise of them, Great
. Britain requiresnot its harbours to be closed against thé stranger,
who seeks a shelter from the tempest, or who asks the supply. of
ghose deficiencies which unavoidable necessity may have created.
“Fhe private contributions of that country have cheered the hearis
‘of the #fflicted in almost every land, and its public treasuries
have been exhausied in yielding protection to every nation, whosa
people sought an asylum either in its’ bravery or its resources.
‘As a British Judge, therefore, I receive with every disposition éf
kindness, this ground of defence 3 but let it not be a garb assuw .-
med by artifice to deceive and mislead. While I am ready to ace
%knowledge the interesting features of distress, I am vigilant to de«
tectthe subtle contrivances of arl. Now what is the truih of this
case. That this vessel was in any serious distress can not be préx
4ended. That shemight have wanted a little water is very possjs
dle, but it must be made out to this Court that the deficiency did
mot arise, either from design, or from an wunjustifiable neglect }
and, letit'have arisen from whatever cause it might, that it was
'such as to place the crew in imminent danger of perishing. Tha
master says that they found themselves nearer to the land than
they éxpected, which shews that his distress was notsuch as to
have forced him to seek a harbour. He expresses his distress to
‘arise from his water being scant, but he does not say that anyine
convenience had been experienced, or thathe could not have.pro
secuted hi_s voyage. DBesides vessels'are bound tohave a suffici
ent guantity of water and provisions on hoeard for the ,v\oy;igevixi;
which they are engaged, and it would be absurd to suppose, “that
a scarcity of water, ariving out of rieglect, or, what is more pro-
bable, design, can operate to supersede the laws, and throw open
Bn‘tlsh perts to any adventurer whomay wishto evade the regus
Bations of British trade and navigation, ) T
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Tar evidence on this and other points is extremely cona'
fradictory., One says that vessels could carry on a fishing voy~
age without going inte any harbour, and another says it would
be impossible without the privilege of putting into some of the Bri-
tish ports for wood and water ; and it is in evidence that they in-
formed the Midshipman that they. expected to supply themselves:
with wood and water from the British coasts. One of the witnesses:
expressly swears. that they had a full supply for their voyage, but
that one of the barrels of water proving bad they put into Pope’s.
Harhour to get a fresh supply 5 also, that a'ten gallon cask of
water was spoiled by being put into an old gin cask. Now it
would be beaeath the dxgmty of a Court to spend time-in comment=
ing on such evidence as this, brought forward to support a point:
Whlch always requires to be made out in the most satisfactory man-
-qer,. and in the proof of which such strictness has always been ob-.
served. Nothing conld have induced me to give the attention Ihave.
done toit, but a great anxiety, that this subject, which has al-
ready excited much. public interest, should be thoroughly inves-
tigated ; and that not only the principles of law, but thé facts of.
the case shanld be presented to the world in the clearest puint of
view.

I saLL conclude my observations, on thiz point of the
ease, with the words of a Judge, (Sir W Scott). whose decisions:
are not only studied: by the lawyer as the sources of profound in-
struction, butare read, with interest, by the enlightened and ac-
comphshed scholar as the finest exercises of the human intellect.
4« Where the party justifies the act upon the plea of distress, i&
must not be a distress which he has created. himself by pulling on
board an insufficicnt quantity of water or of provisions for such &
voyage ;. for thiere the distress is. only a part of the mechanismy
of the fraud, and cannot be set in excuse forit ; and in the next
place the distrss must be proved by the claimant in a clear and
satisfactory manner: It is evidence which comes from himself,
and from persons subject to his power, and plobably involved in
the fraud, if any fraud there be, and therefore it is Liable to be ri-
gidly examined,”

TaE last point whiclis to be considered by the Court, is &
right whu,h has been set up by the claimant to enter the ports and
harbours of this Province, and there to cure the fish which he may
have taken in the course of his fishisg voyage. And certainly if
such a right exists, the principles of law which I have laid down
with -so much care will not be applicable to this vessel, unless
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proof shall have been made of an actual trading. Beeanse i¥
would not be consistent to permit foreign vessels to enter these
harbours for a certain purpose, and then to n}algg that entrv &
ground upon which to raise the presumption ofillicit trade. This
_right is asserted to belong to the citizens of the.Umt.ed States, un-
der the treaty of peace entered into between His Britannic Majes-
ty and the government of that country, in the year 1783 and it
is contended in the first place, thut a right to take fish on ong
¢oasts, and in our harbours and bays; and to cure the same on the
shores of this Province, was absolutely acknowledged and given,
by the third article of that treaty : and 1a the sgcond, that admit-
ting the treaty granted only a privilege to do so, that such privi-
lege still exists because the treaty itself has not been annulled.
This qnestion now presents itself in a way which obliges the'Court
fio enter into the full-consideration of the right here asserted. For
although it has already determined that it cannot take cognizance
of itas a direct charge against this vessel, having no authority
g0 to do'; yet as it becomes essential to the determination of the
second point in this cause, as it arises incidentally out of the consi-
deration of the municipal laws of the country, and as it must be
entertained in order to do justice to the parties’ whose privateé in«
teresis are inyolved, it is its duty to sustain it, and to place it jn
such a peint of view, as may put an end to those doubts which
some have affected to indulge on this sabject. It might be suffi<
cient for me to say, on this point, that His"Majesty’s Government
having determined, that the privileges granted to the citizens of
ihe United States by the trealy of 1783, to carry on the fishery
upon the coasts of this Province, and to cure fish in the barbours
thereof had ceased ; and that determination having been made
kunown, it would not be necessary to consider this right as entitled
to any attention. But as it will require but little reasoning to
shew the weakness of such pretensions, I shall take a cursory
view of the grounds apon which this extraordinary right seems to
have beenplaced. ° » R

B

It will not be requisite for me, in this case, to er{ter into
those general considerations of the rights of nations to a dominion
of the sea, which have occupied the attention of the gentlemen of
the bar. Very able writers on abstract law have differed, bLoth
as respects the right of dominion over particular parts of the sea;
and also as to the distance from the shore over which a natfon hol-
ding the land might exercise tlie rights of sovereignty. When
these important points shall be submitted to the Caurt, in a‘wa;_l
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which will render it incumbent on it to determine them, it will no%
shrink from so arduous a task, neither will it despair of placing
them on grounds which may find their support in the sound prin-
ciples of general and universal law ; principles which flow from,
the reflections of enlightened reason, corrected and confirmed by.
the usages and customs of the civilized world. It will hope, that
those contradictions, which may have been observed in the best
writers are to be reconciled, by an attention to the characterstic
circumstances of the different ages in which they thought and
wrote ; and by an allowance for the influence, which the fluctua=
ting relations, the jarring interests, and the various modifications
of the claims and pretensions of nations, cannet fuil to produce even
‘upon the most reflecting mind. Much of that difference found
amongst writers of this description, may bhe traced to the prevailing
public sentiment, to national prejudices, and even to the eccentri-
¢ity of individual opinion. But whatever thedifficullies are which
those greai questions might present, they do not meet the Court
in this case. It is only necessary in order to see the simplicity of
this point, to read the article of the treaty on which the claim is
founded, and to determine whether that treaty exists at the pres
sent time. The words of the third article of the treaty are,

« It is agreed that the people of the Uuited States shall
eontinue to enjoy unmolested, the right to take fish of every kind
on the Grand Bank, and on all the other Banks of Newfoundland ;
also in the Gulf of St. Lawrence, and at all other places in the sea,
where the inhabitants of both countries used at any timne hereto-
fore to fish. = And also that the inhabitants of the United States
shall have liberty to take fish, of every kind, on suth part of the
coast of Newf vadland, as British fishermen shall use (but not to
dry or curethe same on that Island), and also on the coasts, bays,
and creeks of- all other of His Britannic Majesty’s dominions in
America; and that the American fishermen shall have liberty to
dry and cure: fish in any of the misettled hays, harbours, and
creeks of Nova-Scotia, Magdalen Islands, and: Labrador, se fong
as the same shall remain unsettled,  but so-soon as the same

“or either of them shall be settled, it shall not be lawful for the
said fishermen to dry or cure fish'at Such settlement withont a
previous agreement for that purpose, with the inhabitants, propri-
gtors, or possessors of the ground.* . :

Now it is Iinpossible to imagine words more clear than
thosé. Two objects seem to have becn in’ view, the first was the
fishery on the Grand Bank, inthe Gulf of St Lawrence, and othes
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places in the sea; and the secoud was the pr;’biiég;e which wass
sntended to be granted to the people of the United States, to take.
and ecure fish on the coasts, and in the bays, creeks, and harbours:
of the British dominions in North America. It would.seem that.
the intention of the Brilish Government at the time, wasto ace
knowledge an absolute right in the people of America, to fish om
the Grand Bauk of Newfoundland, in the- Gulf of St. Lawrence,.
and other places in the sea; but the Court is not called upon, in:
this case, to determine that point. As respeets the latler part of.
this article, it would be coufounding all ideas. of common sense, and:
throwing .obscurity ever the ordinary perspicuity of language, to.
contend that the word liberty, here used, can be conceived. to con~
vey an absolute unqualified right.. That it was received ssa pri«
vilege ab the time, and bhas been exercised as.such until the late
war cannol be doubled. By accepting such privilege that Go-
vernment acknowledged the right to exist in Great-Britain, and the
only question left for the slightest consideration is,, whether that
treaty is now in force or not - .

IT has been ingeniously argued on: the part of the claim-
antin this.cause, thabthetreaty of 1783.is.now 1n force, because
the late war being for a eause entirely new aad distinct from the
subjects ol contenlion, which were terminated by that - treaty, the
declaration of war by the United States was not a violation of any
of its articles. Aund.the wordg.of some emineut writers would seem.
to suvpport such a doctrine: but a little attention to .this:snba
ject will ‘explain the grounds, upen which  the true and sound
doctrine firmly rests. Grolius book 3, cap. 20, seciicn 27, has.
these words, < It is also a daily dispute. when a peace may be said.
to be broken, which the Greeks call: Pargsponderw. : for it is not:
directly the same thing to give a néw occasion of war and to break
a peace. But thcreisa great difference: between . them as well in.
regard to the penalty which-the breaker incurs, as with respect
to the liberty of the injured party to disengage his word, in the
other articles.of the treaty.”” In-a note however to these words
the principles as received in modern: times, and the. reason upon
which they. are: founded, are clearly laid down and explained, --
“ When a new occasion of war is given in this mauner the treaty
of peace is thereby broken indirectly ; and with regard to the ef-
fect, if satisfaction for the offence be refused. For then the of-
fended having a right to take arms in order to do himself justice,
and teo freat the offender as an enemy; against whom every thing-
1slawful; he may also undoubledly dispense with observing the
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“gonditions of the peace, thoughtlie treaty hasnot been formally
“roken with regard to its tenor.”’—This distinction can scarce be
‘of use iu these days, because treaties of peace are conceived
4n 'such a wanner, that they include an engagement to live
4n amily for the fature in all respects, so that the least occa-
sion of war how new soever it be, may be deemed an infringe-
‘ment of the mostimportant articles of the treaty. It will be found
that the treaty of 1783 contained an engagement that there should
be a firm and perpetual peace between the two countries, and that
-such engagement was violated by the declaration of the late war no
‘human being can be permitted to doubt. I am therefore bound te
declare,that the treaty of 1783, and all the privileges depending
ghereon have ceased. :

I mavE now fully considered the grounds of defence in this
wase, and as I do wnot perceive either truth in the distress, or
strength in the right, set up by the claimant, I feel myself com-
{elled to prenounce this vessel, and the goods.laden on board of
Jher, 1o be liable te counfiscation, for a violation of the laws of trade
and pavigation. )

IN proneuncing this judgment, I derive a consolation from
thereflection, that my errors may be corrected by an appeal to
‘one of the most uprizht and learned Judges the world ever saw.
From the decisions ef that tribunal  have humbly endeavoured to
draw the principles which should govern me ; and, I trust, that
when the solemn scrutiny to which this decree is open shall be
made, it will be found, that while my labours were directed by a
pacred regard to the interests of an obscure and indigent foreigner,
1 did not forget the rights and the claims of every British subject,
nor relax, by a feeble construction, that noble system of laws,
apon which the wisdom of ages had reared our natisnal prosperity
gand greatness,

FINIS,
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