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COURT OF ADMIRALTY. 

'Thurfday, May 30th, 1811. 

FOX AND OTHERS. 

JUDGMENT. 

SIR William Scott.-This was the cafe of a~ American 
v eifel which was taken on the 15th No:vember 

1810, on a voyage from Bofion to Cberbourg. h is 
contended, on the part of the Captors, that, under the 
Order in Council of 26th April 1809, this {hip and 
cargo, being defiined to a port of France, are liable 
to confifcation. On the part of the Claimants it 'has 
been replied, that the {hip and cargo are not confifca. 
ble under the Orders in Council; firfl:, becaufe thefe 
Orders have in faB: become extinB:, being profeifedly 
founded upon meafures which the enemy had retraCted; 
and f~condly, that if the Orders in Council are to be 
confidered as ex ifl:ing , there are circum fiances of 
equity in the prefent cafe, and in the others that fol. 
low, which ought to induce the Court to hold them 
exon~rated from the penal effeCt of thefe orders. 

In the courfe of the difcuffion ~ quefiion has been 
Rarted, What would be the duty of the Court under 
Orders in Council that were repugnant to the law of 
nations? It has been contended on one fide, that the 
Court would at all events be bound to enforce the 
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Orders ill Council: on the other, that the Court 
~would l'e bOU!ir.l to apply the rule of the Law of Na· 
~tions applying to the particular cafe, in difregard of 
,the Orders in Council. I have not obferved, how­
,~ever, that thefe Orders in Council, in their retaliatory 
. cluracrcr, L:ve been defcribed in the argument as at 
: all repugnant to the Law of Nations, however liable 
to be fo defcribed if merel y original and abfiraB:; and 
therefore it is rather to correCt: poffible mifapprehen­
fion on the fuojeCt than fro111 the fenfe of any obliga. 
tion which the prefent difcuffion impofes upon me, 
that I obferve that this Court i~b91Jnd to ad.minifier 
the Law of 1\ ations to the fubjeCts of otper countries 
in the different relations in which they may be placed 
towards this country and its government. This is what 
other couatries have a right to demand for their fU~J~ 
jeers, and to complain if they receive it not. This is 
Its unwritten law evidenced in the courfe of Its deci· 
fions, and colleCted from the common ufage of civi. 
lized fiates. At the fame time it is firiCtly true, [hat 
~y the co.nfiitmiOl~ of tbi~ CO!U1J!:Y, the K:ng in Coun­
cil poiTeffes legifiative rights over this Court, cud has 
power to iiTue orders ~nd infiruCtions which It is bound 
to obey and enforce; and thefe con!1itute the written 
law of this Court. Thefe two propofitions, that tI--e 
Cou.rt is bound to adminifl:er the L,nv of Nations, and 
that It is bound to enforce the lCll[~'S Orders in Coun­
cil, are not at all inconfifient with each other; be. 
caufe thefe Orders z.nLl InfiruCtions are prefumf!d to 
conform themfelvcs, under the given circumfiances, to 
the principles of Its unwritten law. Theyare~it: I~r direc-

, tory applications of thofe principles to the cafes indicated 

: in them-cafes which, with all the faUs and circum-, 
r " :' '} l ... ·...- fiances 
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nances belonging to th..:-:n, ;';':hl wIl:ch cOilftiLute their 
legal charaaer, could be but imperL'uly known to 
the Court Itfelf; or they are pofitive R'_'(';ulations, . 

confiflent with thofc principles, applying to matters 
which require more exatl and definite rules than thofe 
general principles are capable of fur:llfhing. 

The conflitution of this Court, relatively to the Ie· 
giflative power of the King in Council, is ail;llogous 
to that of the Courts of Comr:'lon Law relatively to 
that of the Parliament of this kingdom. Thofe Courts 
have their uil\vritten law, the approved principles 

of natural reafon and juf1:icc-thcy h~'.'c likewife the 
written or fiatute law in At1s of Parli<lment, which are 
direCtory applications of the fam2 principleS top:'..~·ticular 
fubjeCts, or pofitive regulations confiflent with them, 
upon matters which would remain too much at large 
if they were left to the imperfeCt infornntion which 
the Courts could extraa from mere gener3.1 [pecula· 
tions. What would be the Juty of the individuals 
who prefide in thofe Courts if required to enforce an 
ACt of Parliament which contradicred thofe principles, 
is a queIlion which I prefume they would not entertain 
a priori, becaufe they will not entertain a priori the fup. 
pofition that any fuch will afife. In like manner this 

Court ~ill_not let itfelf IOQfe into _ fEeculations as to 
~hat_would k itsA:u~L under fu~h _an emergeIlcy, _be­
caufe .~ canno~~ithoutextreme indecen~J, prefum~ 
diat any fuch ~mergency WiiLhapEe~;'~ it is the IJ; 
difpofed to entertain them, becaufe its own obferva­
tion and experience attefi: the general conformity of 
fuch orders and inIlruCtions to its principles of un­
written law.-In the particular cafe of the orders and 
inftruaions which give rife to the prefent queftion, 
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the Court has ne,t heard it at all lli'aintained in argu~ 

menr, that as retaliatory orders they are not confornl­

able to fuch principles-for reftr/ialory Oi'ders they arc. 
-They are fa declared in their o',\-n language, and in 

i the uniform language of the Government which has 

eflablifhed them. L~aye no hefitation iE- faying, tnat 

they w_ouJ.d ~~afr to ~_ejufl_ if ~hey ceafed to be retalia .. 
t~!l) and they would €cafe to b~ -retaliatory, from 
the moment the enemy retraCts in a fincere manner 
thofe meafures of his which they were intended to 
retaliate. 

The firfl quefl:ion is, what is the prop~r evidence for 
this Court to receive, under all the circumfl:ances that 
belong to the cafe, in proof of the fact that He has 
made a bona fide rdracration of thofe meafures. UpOB. 
that point it appears to me that the proper evidence 
lor the Court to receive, is the declaration of the State 
Itfclf, which iifued thefe retaliatory orders, that It re­
vckes them in confequence of fuch a change having 
taken place in the conduct of the enemy. When the' 
State, in confequence of grofs outrages upon the law 
of nations committed by Its adverfary, was compelled 
by a nect:i1ity which It laments, to refort to meafures 
which It otherwife condemns, It pledged Itfelf to the 
revocation of thofe meafures as foon as the neceffity 
ceafe3.-And till the State revokes them, this Court is 
bound to prefume that the neceffity continues to exifl; It 
cannot, without extreme indecency, fuppofe that they 

would continue a moment longer than the neceffity 
which produced them, or that the N otific~tion that 
fuch meafures were revoked, would be lefs public and 
formal than their firft eflablifhment. Their eftablifh. 

went wa~ doubtlefs a great and fignal departure from 
the 
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,-he "ordinary adminifl:ration of jufiice in the ordinary 
~late of the exercife of public hofiility, but was jufl:i­
lied by that extraordinary deviation from the common 
exercife of hofiility in the conduct of the enemy. 
It would not have been within the competency of 
the Court Itfelf to have applied originally fuch rules, 
becaufe it was hardl)" pofiible for this Court to poifefs 
that diflinCl: and certain information of the faas to 
which alone fuch extraordinary rules WL'fe jufily ap­
plicable. It \\.-~tited therefore for the communication 
{)f the faCts: It waited likewife for the promulgation 
"of the rules that were to be praCtically applied. For 
:the State might not ha\"e thought fit to aCt up to the 
extremity of its rights on this extraordinary occafion : 
It might, from motives of forbearance, or even of 
policy unmixed with any injuflice to other States, have 
adopted a more indulgent rule than the Law of Na­
tions would authorize, though it is not at liberty ever 
to apply a harfher rule than that Law warrants. 

In the cafe of the Swcdi)b convoy, which has been 
alluded to, no order or inflruCl:ion whatever was iifued, 
and the Court therefore was left to find its way to 
that legal ccnclufion which Its judgment of the 
principles of the law led it to adopt. But certainly 
if the State had iffued an Order that a rule of lefs 
feverity lhould be applied, this Court would not have 
confidered it as any departure from Its duty to act 
upon the milder rule which the prudence of the 
State was content to fubfl:itute in fupport of Its own 
rights. In the prefent cafe It waited for the commu­
nication of the fact and the promulgation of the rule. 
It is Its duty in like manner to wait for the notification 
of the fact that thefe orders are revoked in confe .. 

'9,uence of a change in the conduCt of the enemy. 
A 3 The; 
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The ediCts' of the enemy themfelves,obfcure and am· 
biguous in their ufual language, and moa notorioufly 
and frceju(·nlly contradicted by His practice, would 
hardly ~f: (':'ll It a fatisfaCl:ory evidence of any fuch 

cbange h:'.'. ing (.Ct~lJn:: and flncerely taken place. This 
Rtate L~·; pl·~d~~,-'d itfelFt,) l'l1"kc fuch ~ notification when 
tL:> f~Et k~rp('ns: It is p~cdg('d fo to do by Its public 
Decbr;1 ri:'!~:'i-by Ls acknO\dedgell interprct2tions of 

Law of l\"atiu:E-hr eVE-TV act \\hich C(I~l exc;te Zdl 
- .I 

llnivclf~ll l'~:rCd~ltioll anJ dcm;:Td, tl1at It ibdl redeeill 
fcch a ,-1 ]'r,' r fLV11 ~'l ("'1" '1""'''-'''1 'I""u':"r to 1 , 1-'-'----',"-' -,) _ .. \..'-~ ":~l··\..... .. ~~tl~- _~,,,,,- ;Jt..l 

[ ~ j', " 'onrt? r',,-!1:"n -'" .,!~ """ L,ly "n" It ','co tl'rl'J"'(>I--L ~ \..," • • •. v< L.' ~ . __ 1-.- ,"' CI! 1,~,1_. _ v _ 

L:llv idt and univerfZ'll\' (x1"·rt'lTcd. 
, .I 

tl~d~ On\:'fs ".ould L'(C':,1 1 '_ r 1ei1tiy u':lii"lU under t11.::' 

intf'rr~rltations of ;'1!S Ct"urt, ll'l: thZl.t the ~t.~te wou>i 
n_'!cil~J (u:d rcy()~c th~m. \Vha.t is the expeCtation 
exprcffeJ in the n:.:m r(:us private L~il:rs exhiLitcd to 
the Court amongfl: tl'e r;:pers found on L,');u"d t:-llS 
c!afs of \'c1T.:'ls? r;nt that the Britifh Orders had ex­

pired of them[~l V(S,. 1 u~ th~,t they \,I'ould be removed 

.md rcneakd l,y r<l~ lie authOl it y. If I tool: upon J. _ t _ 

myfelf to ;ll1i1;~LiLL tlwln by interpretation, I fhould 

aCt in cFl'c,fitinn t:) t>e ~l'prehellfion ;:'~ld judgment 
of all pJrti,'s CCJlc:c;C:l~-of the individuals whofe 

rroperty is in c:uefii(;n, aaJ of the American Govern­
ment Id~:,lf, \T,hich is bound to proteCl: them. 

AIJuf:on h~~s been mad~ to two or three cafes, 

in wh!ch th!s CC)~rt is L;d to have exercifed a 
power of qualify:ng and mod2rating the general terms 
of an Order in Council, as in the cafe of the Lucy, 
1~]:lor, in which the general terms of the order, 
j' .'.jcned to confifcation all Ships transferred by the 

enemy 
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enemy to neutrals during the \':::.r, and yet this Court 
held that thefe general terms did not extend to prize 

/hips fo transferred by the enemy. But \"hJ.t wz.s the 
ground of that interpretation? It was this-The 

rule itfdf was adopted from tI,e rule of the enemy, 

and upon a principle of ex2.cr retaliation; for it was 

declared in the expre[s terms of the preamble of the 
Order, that it was jrffi to apply the fame rule to the 
enemy which hC'I..{;'as in the bubit of alP ling to this {(nil!'}. 

Anu wlwn the Court f0und Up011 Lli~;Lclory evi. 

dence, that the enemy did not ;;pp]y 2ny [uJ1 rul'e to 
prize foips, but fpccially cx<;'r:l"n.:d them, It w'ould 
have pronounced, in l~ired cO:lIr~lJ:d:o~~ to the 
avowed prillciple of the (",t't i~f~:f, :f It had not fol. 

lowed the enemy in this ~~c:-:.,-:,u·.'::edg;:,J Cii'~~~h:1io:1. 

It has likeY/ife been urged t;,~:~ c~~...:~ nL)' Lie S)lmd in 
which the Court has pr~rum(' j a reYU(Zlc:()r!~ though 

fi h ., 1 • 1 '1" no uc revocatIon nas ,)U~ll i)~·Oil1u!,';?u. .l~nl It lS 

certainly true that Wh~'12 an ('il~i.~:.~~j c :l~'..nse in the 
circllmfiances that oc,..:d~, .b~li t;~2 or(l~T hJs, in effeCt, 

extinguifhed its fubjt:d matte~', ~~l:ld t!1 .. t chaDge of 
circumftances has been publicly ~.:(Llll...l by the ~tz..te, 
the Court htis not thou:,'Lt it n:::·.::efEl.rv to \, .. :":t for a 

u • 

formal revocation ltfel[ b tl~e Glr..~ of li1(' L~:/iic Or-

der, by which, in compiial!C'2 \Y~L:l t~e ,,;;;lhS of Its ::1-
lies in the war, the GOVe.i·1lI~12i.lt of this country uant­
ed an immunity from t!lc mulcft:::tidll of c;}ptcre in 
that fea; the Court held that order to be revoked 

when the fiate had declared that moft or thofe States 
to whofe applications, as allies, that indulgence had 

been granted, had changed the charaCter of allies for 
that of enemies. It was q U!le unneceHary to wait for 
fuch fpecial revocation when by the general declaration 

of war all hoftilities had been authorized agaillil them • 

.4 4- Admitting, 
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Admitting, however, that there may be cafes of pre­
fum~d revocation, does it follow that this is, with any 
prorriety, to be confidered as one of thofe cafes? The 
novelty of thefe Orders in Council-the magnitude­
the complexity - the extraordinary nature of the faas 
to which they owe their origin-the attention which 
they called for and excited both at home and abroad­
the pleJges given by this State and accepted by other 
States, all difqualify this Court from taking upon Itfelf 
to apply a prdumed revocation in any fuch cafe. 

Suppofing, however, th;)t the Court f2it itfelf at 
liberty to accept as fatisfattory other evidence of a 
fincere retraCtation of the French Decrees, \vhat is the 
amount of the evidence offered ?-N I) edict-no public 
declaration of repeal-no reference to cafcs in which 
the courts of that country have acted upon any fuch 
revocation. The only cafe mentioned was that of the 
Nt''i.f.) Oricam Packet, and it was brought forward in 
fuch a way, fo voiJ of all authenticity, and of all ac­
curate detail of particulars, as to make it hardly poffible 
for me to allude to it with any propriety, and much 
lefs with any legal efrect. \\That the circumfiances of 
that cafe Y;ere, in what form, and under what autho­
rity, and on what account releafed, did not at all ap­
pear- \Vhether at all applicable to the prefent quef­
tion, whether a mere irregularity ~ or what was its real 
character, the Court could not learn. This however 
is matter of notoriety, that thefe Decrees are pro­
nounced fundamental laws of the French Empire­
that they were declared fo in their original formation 
-and that they have been fince fo declared repeatedly 
and recently-long fince the date of the prefent tranf­
actions. The declaration of the perfon !tiling himfelf 

Duke 
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Duke de Gadare imports no revocation; for that de .. 
claration imports only a conditional retraCtation, and 
this upon conditions known to be impoffible to be com ... 
plied with. It has been urged that the American Go­
vernment has confidered it otherwife, and has fo de. 
clared it for the regulation of the conduct of the people 
of that Country. If fuch is the fact, it is not tor me 
to lofe fight of that refpect which is due to the acts of 
a foreign government fo far as to queflion the propriety 
of any interpretation which tiley may have given to 
fuch an inflrument. But when the effect of {uch ail 

inflrument is pre{fed upon me for the pm'pu[e of c.tIling 
for my decifion, I mufl: be allowed to interpret it for 
myfelf, and to act upon that interpretation. And to 
me it appears, that the declaration, clogged as it is with 
fiipulations known to be beyond the reach of all rational 
hope of any poffihle compliance, is in effect a renuncia­
tion of any ferious purpo[e of repealing thofe decrees. 
I think I might invoke the authority of the p;overn­
ment of the United States for denying to this Frolch de­
claration the effect of an abfoluk repeal, when lobferve 
that the period which they l'ave all( )\\'vd to [he BritiJh 
Government for revokillg our Order£ in Council ex­
tends to the 2d of February-an allowance wtHeh could 
hardly have been made if the revocation O.l the part of 
France had really taken place at the time to which that 
declaration purports to r~fer. 

In the abfence of any d,>claration of the BritiJb Go­
vernment to fuch an effeCt, there is a total fa;lure of 
all other evidence, 0; the Court were at lib~rtr to 
accept other evidence as f.:ltisfaCtory ~, thClt Cit> Fr(..~nch 
decrees had been revoked. If I wen~ driven ro de­
cide upon that evidence, independent of all evidence 

to 

I 
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to be regularly furnilhed by the Government under 
whofe authority I fit, I think I am bound to pro­
nounce that no fuch revocation has taken place, and 
therefore that the Orders in Council fubfift in perfea 
juflice as y;ell as in complete authority. 

It is incumbent upon mc', I think, to take notice of an 
objection of Dr. Herbert's, to the exijlellre of the Orders 
in Council-namely, that BritiJh fubjecrs are, not with­
ftanding, permitted to trade \'\"ith Francc, and that a 
blockade which excludes the fubjecrs of all other coun­
trie~ from trading with ports of the enemy, and at 
the fame time permits any accefs to thofe ports to the 
fubjecrs of the State which impofcs it, is irregular, 
illegal, and null. And I a:.;rcc to the pofition, that 
a blockade, impofed for the purpofe of obtaining a 
commercial monopoly for the private ad\"antage of 
the State which lays on fuch blockade, is illegal and 
void on the very principle upon which it is founded. 
But, in the firfl: place, (though that is matter of in­
ferior confideration), I am not aware that any fuch 
trade between the fubjecrs of this country and France 

is generally permitted. Licences have been granted 
certainly in no inconfiderable numbers; but it never 
has been argued that p~tr ticular Licences ,\"ould vitiate 
a blockade. If it \ .... ere material in the prefent cafe, 
it might be obferved, that many more of thefe 
Licences had been granted to Foreign {hips than 
to BritiJh ihips, to go from this country to Frana 

and to return here from thence with cargoes. 
But, fecondly, what fEll more clearly and gene­
rally takes this matter out of the reach of the objec­
tion, is the particular nature and charaCter of this 

Blockade of France, if it is fo to be charat1:erized. 
It 
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It is not an original, independent aCt of Blockade, 
to be governed by the common rules that belong 
fimply to that operation of war. It is in this infl:ance 
a counteraCting reflex meafure, compelled by the 
act: of the enemy, and as fuch fubjeCl: to other con­
fiderations arifing out of its peculiarly difl:inCtive 
character. France declared that the fubjeB:s of other 
States {bouid have no accefi to England; England, 
on that account, declared that the fubjeCts of other 
fl:ates ihould have no accefs to France. So far this 
retaliatory Blockade (if Blockade it is to be called) 
is co-extenfive with the r rinciple: Neutrals are 
prohibited to trade with Frai!tC, becaufe they are 
prohibited by FranC( fro:11 trading with England. 
England acquires the ri~ht, \vhich It would not 
otherwife possess, to prohibit that intercouri~, by 
virtue of the aCt of France. Having fo acquired 
it, It exercifes it to its full extent, wit!1 entire 
competence of legal authority: and lnving fo done, 
it is not for other Countries to enquire how far 
this Country may be able to relieve Itfelf further 

from the ~\r;:;reilions of that Enemy. The C2c[C is 
fettled between t!1em and Itfelf Ly the pr:nciple 
on which the intercourfe is proh!bited. If the COll­

venience of this country bef~)r(' this prohibition 
reqllir~d fome occafional intercourfe with the enemy, 
no jufiice that is due to other cou!ltries requires 
that fuch an intercourfe fhoulLi be fufpended on 
account of any prohibition impofed upon them on a 
ground fo totally unconneCted with the ordinary prin­
ciples of a common meafure of blockade, from which 
it is thus difl:inguilhed by its retaliatory character. 

The lafl: quefl:ion is, Are there any circumfiances 
addreifed to equitable confideration, that can relieve 

the 
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tLt' claimants from the penal effeB:s of thefe Orders? 
Certa:ll1y, irany cauld be urged that arofe from the 
conduct af d::r~ IJ;-itiJh Goyernmcnt !tfelf, they n~~;_Jlt 
IV uri~'-'ll \\"ith a pow(rful and even irrefifiible effeB: ; 
~)ut jf they f( )~md themfeh lS in the fraud of the enemy, 
or ilL tht' nl~Lppre;lenfions of the American Govern­
ment il1lL1L('~~ by (1C fLWd of the enemy, tlLY found 
llJ ~'Llim on the BriliJb Ga\,~:Er:.lel~[ or on BritiJh 
tribu:l<~L. In the ui.u..: ca1e they mua re[ort for redrefs 
to a quarter where, I fear, it is not to be found- to 
the Government of the e!lemy: in the other, where, 
I pre[.ume, it is to be found-to the Government of 
their own country. 

Upon the declaration of the American Government, 
I have already faid as much as confifis with the rcfpeCt 
which I am baund to pay to the declaration of a 
.Gj"I;,~;;l Government profefTedly neutral. The cufl:am­
houfes of that country, fay the claimants, cleared us 
out far France publicly, and without referve. They 
(lid fa; but they left the claimants to purfue all re­

'luifite meafures for their own fecurity, in expeCtation 
I prefume, that they would inform themfelves, by legal 
i;lquiry, whether the blockade continued to exifi, if its 
';::nnrinuance was uncertain. That it \vas perfectly un­
(:cn;lln in their own apprchenfions, is clear from the 
t:::D.0r of th,- i'c letters of infiruB:ions to the different 
malccr:-; of thefe veffels. In thefe Letters, which are 
f! i.lmerOUS, all is problematical between hope and 
L :H'-a contefi between the defire of getting £lrft to a 
tc·mpting llurket on the one fide and the pomble hazard 
of Briti)b capture on the other; and it is to be regretted 
that the c~\-~crnefs of mercantile fpeculation has pre­
vailed over the fenfe of danger. In fuch a fiate of 

mind, aCting upon circumfiances, the party mufl: un· 
derftand 
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derfland that he takes the chance of events-of ad­
vantage, if the event which he hopes for has taken 
place, and of 10fs if it has not. It is his own adventure, 
and he mufr take profit or lofs as the event may throw 
it upon. He cannot take the advantage with­
out the hazard of 10fs, uniers by reforting to Bri. 

) tiJh ports in the Channel, where certain information 
may be obtained, on the truth of which all profpecrs of 
10fs or profit may fafely be fufpended. On rhe Bri­
t~/h Government no refponfibility c~n be charged.­
They ,vere bound to revoke as foon as they were fatiso 
fled of the fincere revocation of the French decrees. 
Such fatisfaCtion they have not fignified, and I am 
bound to prefume that no fuch fatisfacrion is felt.­
\Vith refpeCt to the demand of \':arning, the orders 
themfelves are fuiI warning. They are the moll formal 
admonitions that could be given-and being given and 
unrevoked, they require no fubfidiary noticc. 

On the grounds of the prefent evidence, I ther,'­
fore fee no reafon to hold the claimants difchargcd; 
but I do not proceed to an ultimate clccif.on upon 
their interefrs, till I fee the effeCt of that additional 
evidence which is promifed to be produced upon the 
faa of the French retraCtation of their Decrees, faid 
to have been very recently received from Paris by 
the American Charge D'Affaires in this country. 
Having no official means of communicatio:! with 
Foreign Minifiers, I fhall hope to receive the ind 
formation in a regular manner, through tht. tr(mf~ 

million of the Britifh Offices of StatL'. 
I 

Final adjudication fufpended .. 

Printed by A. Strahan, 
Law l'rinter to ffi~ M3jefty. 
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