


COURT OF ADMIRALTY.

Thurfday, May 30th, 1811,

FOX anp OTHERS.

JUDGMENT.

IR William Scott.—This was the cafe of an Amcrican
veflel which was taken on the 15th November
1810, on a voyage from Bofon to Cherbourg. Tt is
contended, on the part of the Captors, that, under the
Order in Council of 26th April 180g, this fhip and
cargo, being deftined to a port of France, are liable
to confifcation. On the part of the Claimants it has
been replied, that the fhip and cargo are not confilca-
ble under the Orders in Council; firft, becaufe thefe
Orders have in fatt becomc extinét, being profefledly
founded upon meafures which the enemy had retracted;
and fecondly, thatif the Orders in Council are to be
confidered as exifting, there are circumftances of
equity in the prefent cafe, and in the others that fol-
low, which ought to induce the Court to hold them

exonerated from the penal effect of thefe orders.

In the courfe of the difcuflion a queftion has been
ftarted, What would be the duty of the Court under
Orders in Council that were repugnant to the law of
nations? It has been contended on one fide, that the
Court would at all events be bound to enforce the
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Orders iz Council: on the other, that the Court
would be boutl to apply the rule of the Law of Na-
,JtIOHS applying to the particular cafe, in difregard of
“the Orders in Council. I have not obferved, how-
‘ever, that thefe Orders in Council, in their retaliatory
.'chara&cr, Love been defcribed in the argument as at
.all repugnant to the Law of Nations, however liable
to be o defcribed if merely original and abftract; and
therefore it is rather to corret poflible mifapprehen-
fion on the fubject than from the fenfe of any obliga.
‘tion which the prefent difcuflion impofes upon me,
that I obferve that this Court is bound to adminifter
the Law of Nations to the fubjets of other countries
in the different relations in which they may be placed
towards this country and its government. This is what
other couatries have a right to demand for their fu';-
jets, and to complain if they receive it not. This is
Its unwritten law evidenced in the courfe of Its deci-
fions, and colletted from the common ufage of civi-
lized ftates, At the fame time it is ftrictly true, that
by the conftituzion of this country, the King in Coun-
cil poflefles legiflative rights over this Court, aad has
power to iffue orders and inftru¢tions which It is bound
to obey and enforce; and thefe conftitute the written
law of this Court, Thele two propofitions, that the
Court is bound to adminifter the Law of Nations, and
that It is bound to enforce the Kiiis’s Orders in Couns
cil, are not at all inconfiftent with each other; be-
caufe thefe Orders and Inftruétions are prefumed to
conform themfelves, under the given circumftances, to
the principles of Tts unwritten law. Theyarecitier direc-
_ tory applications of thofe principles to the cafes indicated
' in them-—cafes which thh all the faGs and circum-
| ftances
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ftances belonging to thom, and wihich conftitute their
legal charatter, could be but impericctly known to
the Court Itfelf; or they are pofitive Royulations,
confiftent with thofe principles, applying to matters
which require more exo¢t and definite rules than thofe
general principles are capable of furaifhing.

The conftitution of this Court, relativ bly to the le-
giflative power of the King in Council, is anclogous
to that of the Courts of Common Law relatively to
that of the Parliament of this kingdom. Thofe Courts
have their unwritten law, the approved principles
of natural reafon and juf’clr‘o—tu y have likewife the
written or ftatute law in Ais of Par hameut, which are
directoryapplications of the fame principles toparticular
fubjedts, or pofitive regulations confiftent with them, .
upon matters which would remain too much at large
if they were left to the impertet information which
the Courts could extra&t from mere general fpecula-
tions. What would be the duty of the individuals
who prefide in thofe Courts if required to enforce an
A& of Parliament which contradicted thofe principles,
is a queftion which I prefume they would not entertain
a priori, becaufe they will not entertain a priori the fup-
pofition that any fuch will arife. In like manner this
Court will not let itfelf loofe into fpeculations as to
what would be its dutx under fuch an emergency, be-
caufe it cannot, wuhout extreme mdecencyJ prefume
that any f fuch uch emergency will happen ; and it is the lefs
difpofed to entertain them, becaufe its own obferva.
tion and experience atteft the general conformity of
fuch orders and inftrutions to its principles of un-
written law.—In the particular cafe of the orders and
inftrutions which give rife to the prefent queftion,
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the Court has not heard it at all niaintained in argu-

ment, that as rctaliatory orders they are not confornt-
able to fuch principles—for retaliatory crders they are.
—They are fo declared in their own language, and in
the uniform language of the Government which has

~eftablifhed them. I have no hefitation in faying, that

they would ceafe to be Ju& if_they ceafed to be retalia-
tory; and they would ceafe to be retaliatory, from
the moment the enemy retracts in a fincere manner
thofe meafures of his which thev were intended to
retaliate.

The firft queftion is, what is the proper evidence for
this Court to reccive, under all the circumftances that
belong to the cafe, in proof of the fact that He bas
made a bona fide retrattation of thofe meafures. Upon
that point it appears to me that the proper evidence
{or the Court to receive, 1s the declaration of the State
Itfelf, which iffued thefe retaliatory orders, that It re-
vckes them in confequence of fuch a change having
taken place in the conduét of the enemy. When the
State, in confequence of grofs outrages upon the law
of nations committed by Its adverfary, was compelled
by a neccliity which It laments, to refort to meafures
which It ctherwife condemns, It pledged Itfelf to the
revocation of thofe meafures as foon as the neceflity
ceafes.—And ull the State revokes them, this Court is
bound to prefume that the neceflity continuestoexift; It
cannot, without extreme indecency, fuppofe that they
would continue a moment longer than the neceflity
which produced them, or that the Notification that
fuch mealures were revoked, would be lefs public and
formal than their firft eftablithment. Their eftablith-
ment was doubtlels a great and fignal departure from

the
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:he -ordinary adminiftration of juftice in the ordinary
tate of the exercife of public hoftility, but was jufti-
fied by that extraordinary deviation from the common
exercife of hoftility in the conduct of the enemy.
It would not have been within the competency of
the Court Itfelt to have applicd originally fuch rules,
becaufe it was hardly poflible for this Court to poflefs
that diftinét and certain information of the fads to
which alone fuch cxtraordinary rules were juftly ap-
plicable. 1t wuited therefore for the communication
of the fadts: It waited likewife for the promulgation
of the rules that were to be practically applied. For
the State might not have thought fit to att up to the
extremity of its richts on this extraordinary occafion :
It might, from motives of forbearance, or even of
policy unmixed with any injuftice to other States, have
adopted a more indulgent rule than the Law of Na-
tions would authorize, though it is not at liberty ever
to apply a harfther rule than that Law warrants.
In the cafe of the Swedifh convoy, which has been
alluded to, no order or inftruction whatever was iflued,
and the Court therefore was left to find its way te
that legal cenclufion which Its judgment of the
principles of the law led it to adopt. But certainly
if the State had iflued an Order that a rule of lefs
feverity fhould be applied, this Court would not have
confidered it as any departure from Its duty to a&
upon the milder rule which the prudence of the
State was content to fubftitute in fupport of Its own
rights. In the prefent cafe It waited for the commus
nication of the fa& and the promulgation of the rule.
It 1s Its duty in like manner to wait for the notification
of the fa&t that thefe orders are revoked in confe-
quence of a change in the condut of the enemy.
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The ediéts of the enemy themfelves, obfcure and am-
biguous in their ufual language, and moft notorioufly
and frequently contradiGted by His practice, would
hardly aferd It a fadsfaltory evidence of any fuch
change having aftually and fincerely taken place. This
State has pledoed itfeif to iake fuch 2 notification when
the folt boppens : It is pledged fo to do by Its public
Declarations—by Iis acknowledged interpretstions of
Law of Nations—Dy every att which can excite sn
univeita] expectation and demand, that It fhall redeein
fucha pledoes Is fuch an cxprduden reculiar to
tiis Court? molt vnousitenaMly nor. It is univer-

1 .
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fzllv felt and univerfelly cxprefied.  VWher cre the
expodictions fignified b the mericen Govornment
in the public correfirend nee rofrred to? not that
thote Orders would bocome flently extindt under the
witerpre tations of 1his Court, 1 ut that the Stote wou'l:d
refeind and revore them.  What is the cxpe@atien
exprefied m the nem reus private letters exiilited to
the Court amonglt the papers found on Loard this
clafs of vellels? not that the Brivifh Orders had ex-
pired of them{lves, Lut that they would be removed
and repealed by rubtlic authoritv. If T took upon
mylfelf to annililur. them by interpretation, 1 fhould
act in cppefition to the apprebenfion end judgment
of all portics cenceriicd—of  the individuals whofe
property is in cueftion, and of the American Govern-
ment lifelf, which is bound to prote&t them.

Allufion has been made to two or three cafes,
in which this Ceurt 1s {iid to have exercifed a
power of qualifying and moderating the general terms
of an Order in Council, as in the cafe of the Lucy,
Ta:dor, in which the general terms of the order,

i"jected to corfilcation all Ships transferred by the
enemy
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enemy to neutrals during the war, and yet this Court
held that thefe general terms did not extend to prize
Jbips {o transferred by the enemy. But what was the
ground of that interpretation? It was this—The
rule itfelf was adopted from the rule of the enemy,
and upon a principle of exalt retaliation; for it was
declared in the exprefs terms of the preambie of the
Order, that it was ju/2 to apply the fame rule to the
enenty which bewas in the hubir of rnlying to this country.
And when the Court found upon fitsfuctery evie
dence, that the enemy did not : p‘ rany {uch rule to
prize fbips, but fpecially exonneed them, It would
have pronounced, in direct coniradiction to the
avowed principle of the cuder [if= 'ii', :f It had not fol.
lowed the enemy in this cclinuw ﬂj aed diilinction.
It has likewife been urged t.zt czluos muy be found in
which the Court has prdum' iare uwuun, though
no fuch revocation has been promulszed.  And it is
certainly true that wheoie an eitvanal gnge in the
circumftances that occutiviicd the order hos, in effect,
extinguifhed its fubject matter, and th.t change of
circumftances has been publicly loclared by the State,
the Court has not thouslit it neceliary to wilt for a
formal revocation itfelf. [ the cufs of the Luiic Or-
der, by which, in compliance with the wiihes of Iis al-
lies in the war, the Government of this country grant-
ed an immunity from the moleftaton of capture in
that fea ; the Court held that order to be revoked
when the ftate had declared that moft of thofe States
to whofe applications, as allies, that indulgence had
been granted, had changed the chara&ter of allies for
that of enemies. It was quite unneceilary to wait for
fuch fpecial revocation when by the general declaration
of war all hoftilities had been authorized agaiuft them,

' A4 Admitting,
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Admitting, however, that there may be cafes of pre-
fumad revocation, does it follow that this is, with any
prorriety, to be confidered as one of thofe cafes? The
novelty of thefe Orders in Council—the magnitude—
the complexity — the extraordinary nature of the falts
to which they owe their origin—the attention which
they called for and excited both at home and abroad—
the pledges given by this State and accepted by other
States, all difqualify this Court from taking upon Itfelf
to apply a prelumed revocation in any fuch cafe.

Suppofinz, however, that the Court felt itfelf at
liberty to accept as fatisfatory other evidence of a
fincere retradtation of the French Decrees, what is the
amount of the evidence offered #—Nu edict—no public
declaration of repeal—no reference to cafes in which
the courts of that country have acted upon any fuch
revocation. The only cafe mentioned was that of the
New Oricans Packet, and it was brought forward in
fuch a way, fo void of all authenticity, and of all ac-
curate detail of particulars, as to make it hardly poflible
for me to allude to it with any propriety, and much
lefs with any legal effect. Whar the circumftances of
that cafe were, in what form, and under what autho-
rity, and on what account releafed, did not at all ap-
pear— Whether at all applicable to the prefent quef-
tion, whether a mere irregularity, or what was its real
character, the Court could not learn. This however
is matter of notoriety, that thefe Decrees are pro-
nounced fundamental laws of the French Empire—
that they were declared fo in their original formation
—and that they have been fince fo declared repeatedly
and recently— long fince the date of the prefent tranf-
actions. The declaration of the perfon ftiling himfelf

Duke
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Duke de Cadore imports no revocation ; for that de-
claration imports only a conditional retratation, and
this upon conditions known to be impoflible to be com-
plied with. It has been urged that the American Go-
vernment has confidered it otherwife, and has fo de.
clared it for the regulation of the conduct of the people
of that Country. If fuch is the fact, it is not tor me
to lofe fight of that refpect which is due to the acts of
a foreign government fo far as to queftion the propriety
of any interpretation which they may have given to
fuch an inftrument. But when the effect of iuch aa
inftrument is preffed upon me for the purpofe of calling
for my decifion, I muft be allowed to interpret it for
myfelf, and to act upon that interpretation. And to
me it appears, that the declaration, clogged as it is with
ftipulations known to be beyond the reach of all rational
hope of any poffible compliance, is in effect a renuncia-
tion of any fericus purpofe of repealing thofe decrees.
I think T might invoke the authority of the govern-
ment of the United States for denying to this Fronch de-
claration the effect of an abfolute repeal, when I obferve
that the period which thev !aveallowed to the Britifb
Government for revoking our Orders in Council ex-
tends to the 2d of February—an allowance which could
hardly have been made if the revocation oa the part of
France had reaily taken place at the time to which that
declaration purports to rcfer.

In the abfence of any d.claration of the Britifh Go-
vernment to {fuch an eﬁ"ec”t, there is a total falure of
all other evidence, (il the Court were at liberty to
accept other evidence as fatisfaltory”, that tie french
decrees had been revoked. If I were driven ro de.
cide upon that evidence, independent of all evidence

to
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to be regularly furnithed by the Government under
whofe authority I fit, I think I am bound to pro-
nounce that no fuch revocation has taken place, and
therefore that the Orders in Council fubfift in perfett
Juftice as well as in complete authority.

It is incumbent upon me, I think, to take notice of an
objection of Dr. Herber?'s, to the exiflcnce of the Orders
in Council—namely, that Briti/b {ubjetts are, notwith-
ftanding, permitted to trade with France, and that a
blockade which excludes the fubjects of all other coun-
tries from trading with ports of the enemy, and at
the fame time permits any accefs to thofe ports to the
fubjelts of the State which impolfes it, is irregular,
illegal, and null. And I agree to the pofition, that
a bleckade, impofed for the purpofe of obtaining a
commercial monopoly for the private advantage of
the State which lays cn fuch blockade, is illegal and
void on the very principle upon which it is founded.
But, in the firft place, (though that is matter of in-
ferior confideration), I am not aware that any fuch
trade between the fubjelts of this country and Fraace
is generally permitted. Licences have been granted
certainly in no inconfiderable numbers ; but it never
has been argued that pariicular Licences would vitiate
a blockade. If it were material in the prefent cafe,
it might be obferved, that many more of thefe
Licences had been granted to Toreign fhips than
to Britifh thips, to go from this country to France
and to return here from thence with cargoes.
But, fecondly, what f{till more clearly and gene-
rally takes this matter out of the reach of the objec-
tion, is the particular nature and character of this
Blockade of France, if it is fo to be chara&erized.
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It is not an original, independent a&t of Blockade,
to be governed by the common rules that belong
fimply to that operation of war. It is in this inftance
a counterading reflex meafure, compelled by the
alt of the enemy, and as fuch fubject to other con-
fiderations arifing out of its peculiarly diftinctive
chara&ter. [Irance declared that the fubjetts of other
States fthould have no accefs to England ; England,
on that account, declared that the fubjelts of other
ftates fhould have no accefs to France. So far this
retaliatory Blockade (if Blockade it is to be called)
is co-extenfive with the jrinciple: Neutrals are
prohibited to trade with Iraiicc, becaule they are
prohibited by Irance from trading with England.
England acquires the right, which It would not
otherwife possess, to prohibit that intercourte, by
virtue of the a& of France. Having fo acquired
it, It exercifes it to its full extent, with entire
competence of legal authority : and having {o done,
it is not for other Countries to enquire how far
this Country may be able to relieve Itfelf further
from the aggoreflions of that Inemy. The cafe is
fettled between tnem and Iifelf Ly the principle
on which the intercourfe is prohibited. If the con-
venience of this country before this prohibition
reqmrgd fome occafional intercouife with the cnemy,
no juftice that is due to other countries requires
that fuch an intercourfe fhould be fufpended on
account of any prohibition impofed upon them on a
ground fo totally unconneéted with the ordinary prin-
ciples of a common meafure of blockade, from which
itis thus diftinguithed by its retaliatory character.
The laft queftion is, Are there any circumftances
addrefled to equitable confideration, that can relieve

the
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the claimants from the penal effets of thefe Orders ?
Certanly, ifany could be urged that arofe from the
condu&t of \lie Fririfh Government Itfelf, they mizit
veurged with a powerful and even irrefiftible effect ;
vutii they found themfelves in the fraud of the enemy,
or in the nilapprelienfions of the American Govern-
ment indaced by tae frand of the enemy, they found
no clam on tiwe Lritfh Goviiement or on Britifh
tribunale.  In the e cate they muft refort for redrefs
tca quarter where, [ fear, it is not to be found—to
the Government of the enemy : in the other, where,
I prefume, it is to be found—to the Government of
their own country.
Upon the declaration of the American Government,
I have already faid as much as confifts with the refpect
which I am bound to pay to the declaration of a
foicizn Government profefledly neutral. The cuftom-
houfes of that country, fay the claimants, cleared us
out for France publicly, and without referve. They
did fo; but they left the claimants to purfue all re-
quifite meafures for their own fecurity, in expetation
I prefume, that they would inform themfelves, by legal
inquiry, whether the blockade continued to exift, if its
con:inuance was uncertain.  Thatit was perfectly un-
cortain in their own apprehenfions, is clear from the
tenor of thoie letters of inftrutions to the different
maizers of thefe veflels, In thefe Letters, which are
pamerous, all is problematical between hope and
t.nr—a conteft between the defire of getting firft to a
1mpting market on the one fide and the poffible hazard
of Britifb capture on the other; and it is to be regretted
that the casernefs of mercantile {fpeculation has pre-
vailed over the fenfe of danger. Infuch a ftate of
mind, a&ting upon circumftances, the party muft un-
derftand
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derftand that he takes the chance of events—of ad-
vantage, if the event which he hopes for has taken
place, and of lofs if it hasnot. It is hisown adventure,
and he muft take profit or lofs as the event may throw
it upon. He cannot take the advantage with-
out the hazard of lofs, unlefs by reforting to Bri-
tifh ports in the Channel, where certain information
may be obtained, on the truth of which all profpeds of
lofs or profit may fafely be fufpended. On the Bri-
tifb Government no refponfibility can be charged.—
They were bound to revoke as foon as they were fatis-
fied of the fincere revoeation of the French decrees.
Such fatisfaltion they have not fignified, and [ am
bound to prefume that no fuch fatisfaction is felt.—
With refpet to the demand of warning, the orders
themfelves are fuil warning. They are the moit formal
admonitions that could be given—and being given and
unrevoked, they require no fubfidiary notice.

On the grounds of the prefent cvidence, T ther -
fore fee no reafon to hold the claimants difcharged ;
but I do not proceed to an ultimate decifion upon
their interefts, till I fee the effe&t of that additional
evidence which is promifed to be produced upon the
fact of the French retraltation of their Decrees, faid
to have been very recently received from Paris by
the American Charge D’Affaires in this country.
Having no official means of communication with
Foreign Minifters, I fhall hope to receive the in-
formation in a regular manner, through the wanle

mifflion of the Briti/b Offices of Statc.

Final adjudication fufpended,

‘X
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