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HON. LEWIS CASS, OF MICHIGAN,

DELIVERED

IN THE SENATE OF THE UNITED STATES, AUGUST 3, 1852.
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A message having been received from the Presi-
dent in relation to the fisheries, on the coasts of
the British possessions, with ‘accompanying docu-
ments, and Mr. Cass having ‘moved-to refer the.
same to the Committeé on Foreign Relations—
Mr. CASS said : '

Mr. Presment: T have looked with some cars|

into this question of the fisheries since it was first

brought before us, and as there seems to me to be ]

some- important ervors prevalent, I desire to take
this 'opportunity, before the just causé of our coun-
try is pre_]udged to correct them.

The ocean, Wthh uhites, while it sepurates the
nations of the earth, is at once their highway, and
a liquid” field, whose abundant supply of food for
man, is among the most wonderfal, and beneficent
dispensations of Nature.  No nation can appropri-
ate it'to itself. - For the pmpose, of mutual conve-
nience and of proper internal -police; it' seems to
have been understood, that the authority of every
countiy mayscontrol thé shores of the ocean with-
in one mafine league, or three miles, of ité coasts,
But witlin this distance, vessels may navigate the
the-seas, though they ought not to violate the mii-
ticipal laws passed for.revenue and for other proper
purposes.

‘When the Umted States asserted thelrmdepend~
ence, and entered into negotiations with England
“for its recognition, the gquestion of the fisheries was

one of the most important, whose adjustment was|.

required: by the new relations, existing between the
two countries, . England contended that we were
in the condition ofany other foreign Power, and:

| capital. -

! arnple.

[ would accept none.

that, consequently, we had no rights bt anch as]

every nalion possessed by virtue of its sovereignty.
Qur revolutionary patriots ‘contended, and justly
and successfully, that the.colonists were among the
first to carry on the fisheries ; that they did ‘their
full share, and more, too, in defendmg and acqui-
ring thern {roin the French; and ‘that, as a portion
of the common: empire, which possessed them, they
had a right to enJoy thejr just proportion, as well
when separated, a8 while upited; - And we learn,
both {rom the traditional accounts-and from dlplo-
matic and historical docnments, that- in the very
darkest period of ‘the struggle there was no waver-

ing upon this point, but that our conscript fathers
held on to it with as much tenacity as their Roman
predecessors held on to the rights and honor of
Rome when the enemy was at the gates of the
That sturdy. patrios, John Adams, told
the story in his old age——and an eventful one’it is—
valuable “both.as an encouragement and as an ex~
It iscontained in a letter to William
Thomas, dated -

MoNTEZILLO, August 10, 1822,
Drar Sir+ The grounds and prineiples on which the third
| article of the treaty “of 1783 was contended for on our part,
and fimally, yielded o the part of the British, were these : First,

| that the Amcricans and the adventurers 1o America were the

first discoverers and the first practisers of the fisheries ; secondly,
that New England, and especially Massachusetts, had doné
moit in defence of them than ali the rest of the British empire ;
that the varfons projected expeditions to Canada, in which they
were defeated by British. negligence—=the conguest of Louis-
buig 1A "45—the'subsequent cunquest of Nova Scotia, in which
New Englard had expended ‘more'blood and treasure than all
therest of the British empire—were principally effected with a
special view to the security and protéction of the fisheries :
thiedly, that the inhabitanss jof . the United States had as clear
a rizht Lo évery branch of the fisheries, und to cure fish on land,
‘a8 the inkabitants of Canada or Nova Scotia ;- that the citi-

| zens of Boston; New York, or Philadelphia, had as clear a

right to those fisheries, and to-cure fish on land, as the juhabi-
tants of Londen, Iiverpool, Bristol, Gla:n'uw, or Dublin :
tourthly, that the third acticle was demamled as an ultimatum,
and-it- was deelared -that no treaty of peace should ever be
made without that article, . And when the British ministers
foand-that peace could not be made without that article, they
consented~~for Britain wanted peace, if p055|ble more th.m we
did : fifthly, we asked no favor, we requested no grant, and
‘We demanded- it as 4 right,-and we de-

manded an explicit acknow ledvment 01 that ughl. as an indis-
pensabl & condition of peace.”’

The war of 1812, and the peace’ that followed
it, left this important right in a disputed and pre-
carious condition. No arrangement could be made
at Ghent in rélation to it ; and the effort was closed
by the. peremptory declaration made on the 10th of
November, 1814, by the Amierican to the British
commissioners, “ that they were not authorized to
bring into discussion any of the rights or liberties
which the United States have heretofore enjoyed
in relation thereto, [the fisheries.] From their na-
ture, and from the peculiar character of the treaty
of 1783, by which they are recognised, no further
stipulation has been deemed necessary by the Gov-
ernment of the United States to entitle them to the
full enjoyment of all of them.”

After the peace, during some years, difficulties
and troubles arose, threatening serious consequences'




from the almost hestile  pretensions of the parties,
that finally led to the negotiations of Messis. Gal-
latin and Rush, which terminated in the existing
convention of 1818. >

There were strange claims in those days,as well
asnow. An effort was made to exclude us from
coming within twenty leagues of the colonial coasts;
though the act was finally disavowed by the British
Government, wheréver the design may have origi-
nated.’ '

And Mr. Monroe said, in his instructions to the
commissioners at Ghent, that the Administration
« had information,rom a guarter deserving atten-
tion,” that a deniand would be made t6 surrender
our right to the fisheries, to abandon-all ‘trade be-
yond the Cape of Good Hope, and to cede Liouisi-
ana to Spain.

« These rights,” said the Secretary, by order of
the firm and patriotic Madison, “ must not be
"brought into: discussion. If insisted onm, yeur ne-
gotiation will cease.” ‘ o

And even afier thie convention, a claim was made
to run a line from Cape Graiby to” Cape North,
gcross the whole northeast coast of Cape Br
not léss than- 6ne hindred milés, incldding wi
the tabooed region numerous bays and harbors..

The history of that period of pretension teaches
lessons that no independent State, mindful of its
own self-respect, or solicitous of the regpect of Lhie
world, should forget or disregard.. Those werethe
days of impressment, when British officets. took
whom thiey pleased from American ships, and when
1wo great belligerénts, animated with the spirit of
the highwayman, robbed us of our property wheré-
ever they could find it on the beean; each alléging
dsitsjustification, that:the other had;set the example.

Hereatter let us meet the fivt: intentional ifisult or |

injury=--by ititentional I mean éne directed or justi-
fied by a foreign Power—Ilet us meet it, as it should

of the nation. Submission and acquiescence will
conduct us only to.contempt and dishonor.

We learn from the report of the Commissioners
of 1818, that the important provisions'in the present
convention were the result of an ultimatum submit-
ted by them, and which was -folfowed by an ar-
Yangement., THat arrangement was.in some res-
pects different from- the treaty of 1783. By-that
trgaty the American fishermen were acknowledged
to have the right tofish on'the Grahd Bank and all
the other banks of Newfoundland, and also in the
Gulf of 8t. Lawrence, and at all other places in the
sea where the inhabitants of both countries were
at any-time before used to fish; and also on the
coasts of Newfoundland, and on the coasts, bays,
and creeks of all the other colonial possessions; and
the right to cure and dry fish on all the colonial
coasts except Newfoundland.

The new convention restricted the right to fish—
that is, to fish. within three marine miles of the
coasts—to the lines and points enumerated in that
instrument, and the right to dry fish on the coast
of Labrador, and to a portion of the coast of New-
foundland, which was substituted for a more éx-
tended recognition in the original treaty.

The consideration” on the part of the United
‘States for entering into this convention was the
amicable arrangement of a perplexing and danger-

ous question, which, while it was open, was at any
time liable to lead to. war, and the security.-of a
farge portion of the riglits elaimed by them; which
placed this great fishing.interest in-a prosperous
condition. The consideration on the, part of Eng-
land was the same permanent establishment of the
amicable telations of the two countriés;and the
relinquishment, by the United States ©of some part
of what they had previously claimed. - Each party,
therefore, surrendered’ something ‘to- the other—
rights and ¢laimg arising out of the relations they
had previously occupred, as portions of ‘one common
émpire. But their rights, as sovereign States, hav-
ing no reference to previous connexion, were

neither touched, nor designed- to be touched, by

this convention. . We'did not ask of England, nor
did she ask of us, the privilege. of fishing:in the
océan three marine miles from each other’s coasts.
No treaty. was needed for that, purpose, nor did
either Governmént dream- of -it. What we want-
ed was the enjoyment of a right we had possessed
since the' setflement. fof the éountry, to fish near to
the coast when necessary, without reference.to the

|| auestion_of jurisdiétion, and. to.dry the-fish-in pro-

per places ; and what:England -wanted was to re-
duce these claims within the narrowest limits she
could induce us to acdept ;-and. the result was the
existing arrangement.. ' "1 .7 .o )

We did not_get the, right to.fish on the geean
from England, nor from any other earthly power.
We.got it from Almighty God, and we inean to
hold on to'it, through the: whole extent of the great.
deep, now in the days of our strength, asour fathers
held on to it in'the days of our weakness. . Should
we abandon this attributg of independence, even in
any ‘extremity which human sagacity can foresee,
we should prove recreant, both to the glories of the
past and‘to the hopes of the future, to the deeds of

- | our fathers, and to the just expectations of our chil-
be met; by the armed hand; and by the whole force |

of the character of my

dren. I kmow -but litel
?i not reject, with indigna-

countrymuen if they woul

.tion, any proposition thus 1o tarnish their history

and to write their own dishonor upon it.

What, theu, I repeat, have we secured by the
convention.? “'The. right to take fish within three
imles, and he right to come ashore-to dry-then,
and thie right of shelter in certain ceasts, harbers,
creeks, and bays.. In what bays do we possess
rights? for there arises the controversy. )

.- This word bay, as a geographical designation, is
very indefinite in its application. Neither the
form, size, nor position of the various expanses of -

| water, to which it is applied, has any such strict.

relation as to give' to the térm a fixed definition.

' We have designated that great interior sea, under '

the AA‘rclic circle, named from the enterprising -
mariner, Hudson, as a bay, though with its vari-
ous indentations it extends through twenty degrees
of latitude, aud as mavy of longitude. And the
few miles at the mouth of the North river, forming
the harbor of New York, is equally entitled to the
same appellation. Baffin’s bay is another prodigi-
ous indentation of the ocean, covering, with Da-
vig's straits as far as Cape Farewell, a greater area
than the Gulf of Mexico and the whole Caribbean
sea. The Bay of Biscay—whose beadlands, ac-
cording to the new doctriie, may be said to be
near Brest, as my honorable friend from Louisiana



{Mr. SovLe). well knows, on the northeast, and |
Corunma’on the sowthwest, giving an arc of near
five ‘hundred miles—is anolher of these mighty
sheets of water with a comparatively hamble name;
and go is the Bay of Fundy, though less, and the
Bay of Chaleur, from both of which we are sought
to be'excluded.  The same uncertainty prevails as
to gulfs and seas, for we have them of all sizes and
forms, from the Gulf of Guinea and the Mediter-
ranean sea down to the Gulf of Patras, and to the
far-famed but diminitive Marmora, renowned in
history, but insignificant in geography.

Now, sir, it is preposterous to run a -line from
one prejecting point of these vast expansions to the

other, and elaim for the State which -holds. the

coast, even if it is the whole of it, exclusive juris-
‘dlctxon over great arms of the ocean, with thé right
"“to prevent any.other nation from enjoying them,
either for the purpose of fishing or of naviga-
tion.

That there are many land-locked indentations,
which constitute portions of the - territory of the
country-whose coasts surroand them, is indisputa-
ble.. It i not necessary to enter into the public
‘law, made such by general ‘consent, which rega-
lates that subject. No doubt cases may arise where

rights are claimed and resisted, which are hot easy |

of adjustment in consequence of the absence of
fixed principles. When such coniroversies occur,
they must take their own course of settlement.
:But, independent .of these general copsiderations,
applicable to the larger bays and gulfs of the fish-
ing region, there are others, which fix the meaning
of the word bay, as employed in the convention,
beyond reasonable doubt or dispute—beyond all
- cavil, but a determination to resort to interest
rather than to reason for the signification of a

_term. 'The convention, by indicating the use of
.the bays, sufficienily indicates their nature. They
.are for thé purpose of affording shelter, &c. Now,

what shelter can the storm-beaten mariner find in
the Bay of Fundy or in the Gulf of St. Lawrence?
Both of these seas are among the most dangerous

that our hardy seamen are compelled to encounter, |

whatever may be their pursuits, or wherever they’
“may range the ocean. They are proverbially peril-
ous and deceitful, and the right to find shelter upon
-their tempestuous waves would not be worth the
paper on which it might be written.
The Montreal Herald, indeed, in a late number,
while accusing the Americans of standing * upon
any advantages they may possess,” cuts this Gordi-
“an knot with great ease by the discovery and an-
nuaciation :that “ there is, after all, no real ground
. for considering thig as an insult; for the bays and
straitg, where the British men- of-war are stationed,
are as exclusively British as the British channel.”
Quite cool, this claim over the great highway,
which separates France from England, twenty-one
miles broad in its narrowest part. This is going
backward, indeed, to the days of Selden, the
advocate of this pretension, and to the reign of
Charles, who hoped to establish it. The know-
ledge and modesty of the editor are equally com-
mendable.
The bays of the convention are classed with
hatbors and creeks—a classification significative of
the object. They are defined as hays of his

]

Britanpic Majesty’s. dominiotis,” over which the
British Government has jurisdiction, as it bas over
the land ‘that encircles them. That such was the
understanding of our negotiators is rendered clear
by the terms Lhey employ in their report upon this
subjeet. They say, * it is in that point of view
that the: privilege of entering the ports for shelter
is useful;” &c.  Here the word * ports” is‘used as
a tlescriptive word, embracing both “the. bays . and
harbors within whlch shelter may be legally sought,
and shows the kind of bays comemplated by .our
framers of the treaty. And it isnot a little.curi-
ous that the Leglslﬂture of Nova Scona have ap-
plied the'same meaning to a similar term. Am act
of that Provinee was pasged March 12, 1836, with
this title: “ An.act relating to, the ﬁsherlgs in’
Province of Nova Scotia and the coasts and har-
bors thereof,” which act recognises the convention,
and provides for its execution under. the authority
of an. imperjal statute. It declares that harbors
shall include bays, ports, and creeks. Nothing can
show more clearly their_ opinion of the nature of
the shelter secnred,to the American fishermen.

The general views of; Messrs. Rush and Gal-
latin are shown in the following extract from their
report, and. I intreduce it because it has-an import-
ant bearing upon the whole subject before us:

Messrs..Gallatin ami Rush to the Secretary of Siate, Onta-

Der 20, I

Tt will also he’ percelved that we mslsted on thé LI?IUSE 17y
’\vhxch the Vnited Siates renopnced their right to the fisheries
rehnqlmhed by the | convenuon that clanse havlncr been gmit-
ted in the first British counter- pro]el: We insisted on it with
the view-=1lst: OF prs venting -any lmplluatlog-that the fishe-
ries secured to -us were a new grant, and of placing.the per-
manence of the rights secured and of those renounced’ precise-
ly on the same [botlnv 2d. Of its being expressly stafedythat
our-renunnciation extended only to the dlatance of three mll«.s
from the coast.  This Jast point was. the more impostant, as,
with the e\cephan of the fishery in open boats within, celtam
harbois, it appeared frous the commumication abovée mentioned,
that - the fishing grovnd on the whole .coast of Nova Scotin is
more than three miles from {he shores; whilst, on the contpary,
it is'almost umver:.a]ly close to the shore on the coast of Labra-
dor. - It is'in that pomt of view that the prlvxlege of ent.ermu
the ports far shelter is useful, and it is hoped that with vhat pro-
vision a_considerable portlon of the actual. fislieries on that
coast (of Nova | Scotia) wil uotwnhstandma the _repunciation,
be preserved.

Now, sir, it appears. to me,.on a care'ful review
of this whole question, that the conduct of England
is equally unfriendly and unjust. Indeed, I find it
difficult—I might almost say lmpossnble,—-to ascer-
tain her true motive, or-the length to which she: is
prepared to go; and more especially so, since her
(Government at home and her officers abroad have
heralded her proceedings to the world, the instruc-
tions of the Secretary of State and the orders of the
admiral having been equally communicated through
the' medium of the press, and aré now on their way
thfough Christendom. Where her prudence, afier
these disclosures, will prompt her 1o stop, or how
far in this dangerous career hei pride, or whatever
other motive dictates her course, may impel her on-
ward, I am at a loss to conjecture. Natjons, be+
fore they take such ground, and take it so openly,
should be very sure of their rights, and fixed in their
determination to maintain them. -My. Monroe was
equally puzzled in 1815, under not dissimilar ¢ir-
cumstances, and [ commend to attention the te-
marks in his letter to Mr. Adams, of July 21, of
that year:
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o Mr, Monroe to Mr..Adams, dated
July 21,1815,

" It can scarcely be presumed that the British Gévernment, af-
ter the result of the late experiment, in-the present state of Eu-
rope, and under its other engagements, can seriously contem
plate a renewal of hostilities. But it often happens with
nations, as well as with individuals, that a just.estimate of its
interests and duties is not an jnfallible criterion of its-conduct.
‘We ought to be. prepared at every point to guard against such
an event. You will be attentive to circumstances, and give us
timely notice of aiy danger which may be menaced. -
‘When the honorable Senators from Maine and
Massachusetts, (Mr. Hamrow and Mr, Davis,) at-
tributed the course of Frigland in this matter fo a
design to offect a reciprocity arrangement for her
colonies by a manifestation of energy and display
of force, I could not concur with them at all in the
opinion. I thought it was impossible that England
would hazard such an experiment upon our forbear-
ance, not to say timidity. . I could not believe, that
any British statesman could so far mistake our na-
tional charaeter, as to 'suppose that such a course
would extort our consent to any measure, whether
obnoxious or not. I thonght we had lived in the
world so long, and grown to be one of its great
powers, under eircumstances 8o often requiring en-
ergy and resolution, that no nation would regulate
its demands against us upon the presumption, even
if they were made with boldness, they would be |

Eztract of o letter fr

| treaty has been concei

[From the St. John Morning News. |

The recent movements. of the British. with respect to the
American fishermen, have caused some Sexisatson 1n the Uni-
ted States, and serious troubles, between the two Gov{érnments
are anticipated, conseguent ipon the striet interpretation of_tha
fishery treaty by Earl Derby’s government, Itisnotat all im-
probable that the determination of thi; Ministry 10 enforce the
ved with & view to the success of the ne-
goliations for reciprocal free trade, and that the American Gov-
ernment will be glad to make terms,

[From the Montreal Herald

Tag Fisueries Recrerociry.—The Aimpericans are al-
‘ways disposed to stand upon any advantages they may possess,
and refuse to yield fdvors to others; even \:thn ;h_em:%e]ves are
likely to gain Dy the bargain, swithout a distinct andapparent
compensation. When, alter abolishing the differentig) duties,
we asked The small return of recipiocity in raw materials, we
were immediately met with the guestion, what have you got (6
give in return? The fisheries were suggested by -lhe; Ameri-
cans as something that might be thrown in on our side; but
eventually they seemed to bave become impressed with the
conviction that, as they were enjoyipg them without avy for-
mal concession of privilege, they might as well still refuse what
the colonies asked. It was quite time lo show them that we
had something which we could withhold as well as they; and
thoagh we know not whether the desiré to obtain reciprocity
has not been one of the grounds for the present somewhat sud-
den action on the part ol the Imperial Government, we hald
that such a desive would be & perfectly legitimate ground for
such action. .

I understand, also, that similar views were ex-
pressed in Parliament during some gecent allusion

to this sublect. I trust, for the permamnent welfare

granted with the alacrity of fear. I am well aware,
that England, and other powers, indeed, have mea-
sured theit own rights for themselves, and have
compelled reluctant States to  do them jastice.
And this is, justifiable whete the demand is incontes-
table, and veuntary satisfaction becomes hopeless.
But this generally occurs with comparatively small
States ; for with powerful ones such a course would
be thé sighal of war. ButI did not believe we
were in this category in the estimation of the Brit-
ish administration, nor that the experiment would |
ever be made of firing a gun on the Potomac in
time of peace, to secure any demand whatever, be- |
cause such an act had succeeded on the Tagus. I
do not mean, that the display of an unusual force in
neighboring waters is as indicative of a belligerent
attitude as would be its appearance upoen our own
coast ; but it is well calculated to give offence, es-
pecially when coupled with the avowed determina-
tion of so turning the circumstances, as to procure
commercial arrangements which, it is not certain
we shall ever make.

Now, sir, recent statements in the colonial papers
justify the conjecture of the Senators from Maine
and Massuachusetts, and indicate pretily clearly one
of the objects of this new movement, I will refer
10 some of them :

[From the New Brunswicker:]

We have no doubt but an attempt will he made by the
American Government to obtain a medification of "the strict
letter of the fishery treaty between Great Britain and the Uni-
ted States; but failing, as we believe they ‘will, in this, they
will then offer as an equivalent reciprogity in certain articles of
domestic growth and produce for the privilege of fishing within

- the preseribed limits. ‘The unlimited sway which American
fishermeii bave heretofore enjoyed along our coasts, left them
Aittle or nothing to wish for.; and when these colonies wished a
rteciprocity in some of their staple articles, they were treated
with the utmost indifference, Our neighbors had so long tram-
pled upon our privileges, that'they imagined they had a perfect
* yight to our fishing grounds for their benefit. - Did they possess
such a valuable sonrce of wealth, British,subjects would not be
permitted to take a single fish. . ‘The’ stiictest surveillance
would be exercised te keep off all intruders. L

of both countries, that this effort, as a compulsory
means of effecting an arrangement, will be aban-
doned.

Apart from this conjecture—for i is only such—

what does England intend to do? 1 see it stated
in many of our journals, as a reason for sitting
still, that we do not know what is the exact object
of England. Well, sir, that is precisely one of our
most serious grounds of complaint, A great move-
ment is going on in a part of the ocean where we
have immense interests at stake. A powerful ar-.
mament has arrived there ; rumors are rife that a
new policy is to be adopted ; the British minister
here, and the British Secretary of State, and the
British admiral, talk of our ¢ encroachments ; «“ and
the whole tenor of the preparations show, that what
is thus termed is to be resisted ; and yet we have
no information, official or even authentic, as to
what England designs to do. ~ A very able and re=
spectable journal of this city, which 1 generally .
read with pleasure and often with profit, (the In-
telligence,) and for whose editors I have much per-
sonal regard, gives us the following information :
. Nor bas the present proceeding by the British authorities
been so sudden, or so entirely without notice, as seems to be
supposed. We are informed, upon the best authorily, that
about the 7th of this month the minister of Great Britain no-
tified our Government that measures had been adopted by the.
British Government to prevent the repetition of the complaints
which had so frequently been made of the ensroachments of
vessels belonging to citizens of the United States and of France
upon the fishing-grounds reserved (o Great Britain by the con-
vention of 1818 ; that urgent representations bad been ad-
dressed _to the Government of Great Britain by the governors
.of the British North American provinces in regard to those en-
crqachments,_ to .the effect that the colonial flisheries were most
seriously prejudiced ; and that directions had been given by
the Lords of the Admiralty for stationing off New Brunswick,
Nova Scotia, Prince Edward’s Island, and in the Gulf of St,
Lawrence, such a force of small sailling vessels and steamers
as should be deemed sufficient to prevent further infractions of
the treaty: . N

““'The minister of Great Britain at the same time also in-
formed our Government that it was the command of his Gov-
ernment that the officers grﬂployed npon this service should be
specially enjoinéd te aveid all interference with vessels of



friendly powérs, except when they were in the act of vielating
existing treaties ; ‘and on all orcasions to uvoid giving ground
of complaint by the adoption .of harsh or unpecessary.proced-

+ lrigs where circumstances -compelled the airest or seizure' of
sueh vessels.” .

I have no doubt but this is substantially correct.
Now, I disagree with the Intelligencer as to the
uge or friendly spirit of this communication. What
does it amount to as a. correct.means of judging
the true state of things, either present or prospec-
tive? What are these * encroachments?’ and
what is'this * infraction” thus to be foreibly pre-
vented? Fair dealing required we should be told ;
but the matter is involved in Delphic obscurity.

Do these complaints, thus to be remedied by one
of the parties alone, relate to palpable violations of
the treaty, which our Government would not de-
fend—such as fishing within. the clearly excluded
lunits, attempts to smuggle, or other indefensible
acts—or do they relate to the large open bays,
which we contend we have a right to enter, and
which is in fact, the only real subject in dispute 2

Sir John Packington, the British Secretary of
of State for the Colonies, in a letter to the colo-
nial governors, employs the same word * encroach-
ment,” and leaves us equally in the dark as to its
application. This is Lis letter :

Copy of a letter from Sir John Packington, Secretary of

State for the Colonies, to the govenors of the British North
American Colonies, dated
May 28, 1852,

Her Majesty's ministels are desirous of removing all gronnds |

of complaint on the part of the colonies in consequence of the
encroachments of the fishing vessels of the United States upon
those walers, from which they are excluded by the terms of the
convention of J818, and they therefore intend to despatch, as
soon as possible, a small naval force of steamers, or other small
vessels, to énforce the observance of Lhat convention.” *

In the meantime the colonial papers ave in rap-
tures, looking forward to the advent of a golden
age, by the adoption of their construction of the
treaty, and by the determination of the home Gov=
ernment to maintain it. = There is a prodigions
flourish of trumpets upon the occasion, and it is-ob-
vious, that every colonist believes that this large
force has been assembled for far more important
purposes that to watch smugglers or the common
trespasses of fishermen.

. Now, what are these “ encroachments” thus de-
nominated and denounced by the British Govern-
ment, and by their representative here? There
are not wanting the means of answering this ques-
tion.

For a series of years the colonial authorities have
complained of our fishernen frr fishing“in all the
large bags—in the Bay of Fundy, the Gulf of St.
Lawrence, the Bay of Chaleur, and elsewhere. In
1842 these complaints assumed quite'an imposing
appearance, and a resolntion passed the legislature
of Nova Scotia,embodying their supposed grievan-
ces in a distinet form, with a view to decisive ac-
tion. A case was stated by the governor, embrac-
ing all the points. they contended for, which was
iransmitted to the Government, with a request that
the opinion of the Advocate and of the Attorney
General might be taken upon the varions questions
propounded. Among these questions was the fol-
lowing: ) o .
. +43d. - Ts the distance of three mariné miles to be-computed
from the indents of the coasts of British A merica, or from the
extreme-headlands, and what is to be considergd a headland ¥’

5

There are*two curious facts in connexion with
this proceeding worthy of a passing notice.

The first is, that in the case stated by the Nova

Scotia Government it is asserted, that at the peace
of 1783 atreaty was entered into between the United
States of America and Great Britain, by which the
people of the former country obtained the right ¢ to
take fish on the Grand Bank,” &c. A greater his-
torical error could hardly be committed in this mat-
ter, which' the tieaty itself, as. well as all contem-
poraneous accounts, contradicts. What infleence
the statement may have had upon the subsequent
opinion, I kriow not. It certainly leaves but little
respect for the careful action of those, who prepated
the document. ) ,
" The second curious fact, though of a different na-
tare concerns the governor, (Lord Falkland,) who
gravely tells the Secrelary of State, while sending
him this paper that ¢ the people of the colony have
not been wanting .in efforts to repel the incursions
of the NaTIvEs of the United States upon these fish-
ing-grounds,” &e. - This dignitary seems to have
supposed that the aboriginal population yét posses-
sed our country, as the term natvies is’hy common
consent applied to the primitive inhabitants of a
region.

The case thus stated was referred by the home
Government to the Advocate and Attorney General,
who decided every point in favor of British, or
rather of colonial, interests. It is probably well for
the peace of the two countries, if the course of Eng-

|land is to be guided by the views of these function-

aries, that nothing more was asked ;gor T suppose
a negative upon such questions of naWbnal intérest
could have hardly been expected from these legal

expounders. On the main point the following was
the opinion :
¢9d, Except within certain defined limits to which the

query put to us dees not apply, we are of opinion that by the
terms of the. tieaty American citizéns are excluded from the
right of fishing wihin three miles of the coast of British Amer-

icas and that the prescribed distance of three miles is to be

measured from the headlands, or extreme points of tand next
the sea of the coast, or of the entrunce of the bays, and not
from the interior of such bays or inlets of the coast, and conse-
guently that no right exists on the pait of American citizens to
enter the bays of Nova Scotia, there to take fish, although the
fishing being within the bay may be at a greater distance than
three miles from the'shore of the bay, 4s we dre of opinion that,
the term headfand is used in the treaty to express-the part of
the land we have before mentiongd, excinding the interior-of
of'the bays and the inlets of the cousts!

“4th., By the treaty of 188 it is agreed that American eiti-
zens should have the liberty of fishing in the Guif of St. Law-
vence, within certain defired limits, in common with British
snbjects ; and such treaty does not contain any words negativ-
ing 1he right to navigate the passage of the Gut of Canse, and
therefore it may be-eowceded. that such right of navigation is
not taken away by that convention ; .but we have now atten-
tively considered the course df navigation to the galf, by Cape
Breton, and likewise the capacity and situation of the passage
of Canso, and of the British dominions on either side, and we
are of opinion that, independently oftreaty, no foreigh coun-
try has the rght to use or navigate the passnge of Canso ; and
attending to the.terms of the convention relating to the liberty
of fishery to be enjoyed by the Americans, we are also of opin-
ion that that convention did not, either expressly or by impli-
cation, concede any such right of using or navigating the pas-
sage in question, Woe, are alse of opinion that cast'ng bait to
lure fish in the track of any American vessels navigating the
passage wonld constitute a fishing within the negative terms of
the eonvention.”’

This decision goes for the whole ; but it is ac-

companied with two remarks litile creditable to-

those high juris_consults, and which shake our
faith in their opinion.



The first is, that « the term meaprLawD is used in
the treaty to express the part of the land we have
before mentioned,” &e. Unfortunately for their
aceuracy and their. reputation, the word. headland
is not to be'found in the treaty, from one end of it
to the other. .

The second drawback vpon their intelligence is
of a much graver nature, and utterly destroys ali
confidence in their views. They say, that  the
prescribed distance of three miles is to be measured
from the headlands, or extreme points of Jand next

the sea of the coast, or of the entrance of the bays,” |l

&c. Here we have two kirids of headlands—one
of the sea of the coast,and the other of the entrance
of the bays. The former expression, if it means
anything, means that from headland to headland
along any coast, however straight and however un-
broken such coast may be, resting uport the broad
ocean itself, a line may be drawn, and exclusive
jurisdiction claimed within it. . This is more than
the Nova Scetians asked, and moré than the law
officers of the Euglish Crown could give. It is
preposterons. The Bay of Fundy. is not named
specifically in this opinion, but it was evidently in-
tended to embrace it. Now, this bay is not within
the exclusive dominien of England, as part of the
coast belongg to Maifne ; and it has no marked en-
trance, nor any distinet headlands on the north-
eastern side, being almost a straight line, both in
Maine and New Brunswick. Itwants all the char-
acteristics of a bay, as defined in ‘this opimion. Lt
is, in fact, an open, exposed arm of the ocean, run-
ning along the coast of Maine more than one hun-
dred miles.' Geographers consider the Bay of
Fandy as separated from the Atlantic ocean by a
line from Cape Sable, on the southern coast of
Nova Scotia, to the islands in the Penobscot bay ;
and in the discussions respecting our northeastern
boundary, it was contended on the part of England,
-that the rivers east of Penobscot bay all emptied
into the Bay of Fundy. This diagonal line would
be little short of two hundred miles in length. Tt
ig impossible to he definite in such any inguiry;
but these facts indicate the great extent of  this
oceanic indentation, and how far it is from being a
sheltered sheet of water separated from the ocean
and protected from it by marked projecting™head-
lands. Tt averages probably about fifty miles in
width, and includes within, its circuit numerous
bays, such as Penobscot bay, Frenchman’s bay,
Passamaquoddy bay, and Machias bay, in Maine,
and the bay of Miues; Chignecto bay, and bay
Verte, in Nova Scotia and New Brunswick; to-~
gether with several others. Such an expanse of
waters is ‘geographiecally and politically a part of
the Atlantic ocean.

But, sir, this is a strange way of settling great
international questions of jurisdiction—by referring
them to the decisions of the law officers of a Gov-
ernment. Such questions involve the most import-
ant and delicate points of foreign intercourse, and
should be the subject of negotiation, not of legal re-
ference. i

We thus arrive, sir, at what the British authori-

ties consider the “ encroachment” of our fishermen, |

and, for which they have recently made provision.
No doubt occasional infractions of the. treaty occur,
which the ordjnary force in those regions is compe-

‘remains to be seen.

tent to pt)event or to punish. No oune defends such
acts, nor ‘will our Government make any reclama-
tion in relation to them. But the complaint of
throwing out offal ‘and furnishing bait to the fish,
and other grievances of a similar nature, are rather
small matters to bécome the subject of controversy
between two great nations, If the British colonists
would imitate the industry, and skill, and enter-
prise of our fishermen, it would be far better for
them, -than these eternal complainis because a
neighboring people seek to obtain a portion of that
beneficent bounty, which is offered to the:human
race. ‘Their proximity to the places of fishing and
their possession of the whole coast would give them
advantages, which ought to insure their superior -
success, if they ‘would put their shodlders to the
wheel, instead of calling fer help across the Atlan-
tic. And, hesides, the rigid pursuit of this object
where our fishermen are councerned, is in singular
and unfriendly contrast with the conduct of the
British Government, towards the French and Dutch
fishermen even in time of war. The former is
marked with a spirit approaching persecution,
while the latter is characterized by just moderation.
There is also a decided contrast between the
force now employed and the force called out upon
former and similar occasions. In 1817 one vessel
oily—the Dee—was ordered upon this kind of ser-
vice, when strong remonstrances were made by the
colonies. ) :
In 1836 Lord Glenelg informed the Governor.of
Nova Scotia, in answer to his representations, that
the British Minister at Washington had been in-
structed to ask the friendly co-operation of the
American Government, and to inform them that
one small vessel wonld be sent to Nova Scotia, and
angther to “Prince Bdward’s islands.” But times
have changed. Whether the change is to go on
[ Certainly a just comity would
have dictated a similar guarded course under exist-
ing circamstances. Here is an active; powerful
squadron close to our shores, and in waters where.
we have a deep interest, and to this day our-Gov-

ernment learn nothing of the real designs of that of

England. We have barren generalities leading
to no useful results, and report tells us that seiz-
ures are daily making, and that many more are
anticipated. o ' S

I have no doubt but that some of the Senators’
from. the Eastern States will give to the Serate full .
statistical details of this important branch of na-
tional indystry. T have been strack with its mag-
nitude from a statement recently made in the pa-
pers,-and which represents that we have 30,000
seamen, among the best in the world, and 2,000
vessels engaged in the varions branchés of the
fisherles. 'This is an interest that no just Govern-
ment can neglect, and one that would expose us to
the'severest reprehension of the American people,
should we neglect it.

The Gut of Canso, which is the passage from
the main ocean to the Guif of St. Lawrence; and
which ‘avoids a long detour round the island .of
Cape’ Breton, is also to be shut to us, as is that
great. gulf itself; if the decision of the law ‘officers
of England is to be carried, into effect. This pre-
tension opens some of the gravest maritime ques-
tions, as to patrow communications between vari-



ous arms of the sed, and as to the right of jurisdie-
tion-over largé expansions of the ocean. I shall
leave them for other iiiquirers,

There are two episodes, if I may so term theim,
in this drama, which ‘deserve a_brief retnark.

The first is the declaration of Liord Stanly, now'
Lord Derby, and the present head of the British
ministry, made in 1842, iii a lettér to the goverior
of Nova Scotia, acknowledging the receipt of the
case stated for the consideration of the Advocate
ind Attorney General, and twansmitting the de-
cision of those officers. The whole subject was
then before him, and he thus comnmunicates the de-
termination of the British Government:

,“ ‘Ye hqve, however, come to the conclhsicn, as regards the
fisheries of Nova Scotia, that the precantions tuken by he
Jprovincial legislature appear adequate, (alluding 1o the law De-
fore reférred to ;) and that such being practically acquiesced in
by the Americans, no further measures are required.”’

Now, - this- is significant enough. The home
Government refuses to endorse the exorbitant de-
mands of the colonies, even fortified, as they are,
by high legal opinions, and puts the whole case
upon:the question of the practical acquiescence of
the Americans. Now,no one will contend that at
any time~—then, or before, or since—did our Goy-
ernment or citizens practically, or virtually; or in
any other manuer, acknowledge this pretension to
exclude us from the great bays of that region ; and
of course such a claim is actually surrendered by
the terms of the declaration. The second assur-
ance is found in the admission ot Lord Aberdeen

to Mr. Everett that the Bay of Fundy would not |f

be shut to us ; and more distinctly in the despatch
of Lord Stanley to the governor of Nevia Scotia.
Here it is:

DowniNG STREET, 30tk Jlerch, 1845,
“To Sir William Colebrook :

Sir :-I have the honor to acquaint you, for your informa
tion and guidance, that her Majesty’s Government have had
under their consideration the claim of the citizens of the Uni-
ted States to fish in the Bay of Fundy—a claim which has
hitherto been resisted, on the ground that that bay is included
with the British possessions.

Her Majesty’s @overnment feel satistied that the Bay of
Fundy has been rightly claimed by Great Britain as a bay,
within the treaty of 1818; but they conceive that the relaxa-

tion of the éxercise of that right will be attended with mutval

advantage to both' countries—to the United States as con
ferring a material benefit to the fishing trade, and to Great
Britain and the United States conjointly and equally, by the
removal of a fertile source of disagreement between ‘them,
It has aceordingly been announced to the United States Gov-
ernment that American citizens would- hepnceforward be al
lowed to fish in any part of the Bay of Fundy, provided
they do not appréach, except in cases specified in the treaty
of 1818, within three miles of the entranceof any bay on the
coast of Nova Scotia or New Brunswick.

1 have, &ec., ! STANLEY.

P .
Now, Mr. President, I take it for gianted, that

no one, who knows the course of British statesmen,
and the instincts of the British people, upon all
questions touching territorial rights or interests, will
doubt for an instant, that this concession, as they
call it, but recognition as we consider it, was made
in the conviction, that the right was with us; at
any rate, in the full persuasion that the pretension

- of England was so doubtful, that they oughi not
to hold on to it. And, as Mr. Everett just]y re-
marks, the principle of this acquiescence applies
with equal force to the other larger bays, and par-
ticularly to the great estuary of the Si. Lawrence ;
and it is preity clear, that the Brirish ministers suf-

fered themselves to be driven from their. proper
course in the application of their own principle
elsewhere, in the other bays and waters, by the un-
reasonable clamor and remonstrance of the colo-
nies.

Now, sir, this acquiescence in our practical con-
struction of the treaty was an abselute swrrender
of the point in dispute ; and it is' too late -in the
day to recal the step. Nations cannot safely play
the game of fast and loose, of give ar¥l take at
pleasure, with one another, in the practical expo-
sition of their conventional arrangements. . It will
not do. Nothing is gained; on the contrary,
things are made worse by such temiporary recog-
nitions, to be resumed or changed,; when the oppo-
site party is most strongly convinced by time and
usage of its rights. England had just the same in-
terest in our exclusion from the great arms of the
ocean in 1845, which she has at this time; and
her surrender of the point then implies her own -
views of the case, and the seven: years, which have
since intervened, unquestioned, have been enough
to place our rights beyond dispute. '

An atternpt has been made to show a difference
between our rights and liberties—designations
first used in the treaty of 1783, and transferred
from that instrument to the convention of 1818—
and thereby to establish the pretension,that the one
is more indefeasible than the other.” And I regret
to see, sir, that this effort is countenanced by the
views. of some of our own journals—honestly [ have
1no doubt, but erroneously, I am satis I do not
suppose-that dn Englishman can b nd from
Johnny Groat’s house to the Lands End, who will
not firnily believe. in the claim of England in this
case, as he believes it in all others.” No man will
accuse the English people of a want of patrietic
ardor; .and it is rare, indeed, that their demands
upon foreign nations are not supported by the
almost unanimous sentiment of the country. I
wish we had a little more of this feeling—mnot
enough to blind us to the truth, but enough to ren-
der it a source of congratulation to find our govern-
ment ip the right. In looking back upon our past
history, I recolleet no ease, where we had not found
doubts dnd opposition’ among our own citizens in
‘our controversies with foreign powers. I hope this
case will yet prove an exception, as the right is so
manifestly with us, and that we shall be found united
in feeling and in action. Such an exhibition of
patriotism would be 'worth more and do more than
“an army.with banners.”

Now, sir, no man, it appears to me, can read the
letter-of Mr. Jolin Quincy Adams to Lord Batharst,
written, I believe, in 1816, without being satisfied
that our claims are not in the least affected, either
in their strength or duration, by the use of one or
| the other of those words, rights or liberties; and
the subject is placed beyond dispute by Mr: John
| Adams in the letter to which I have already re-
ferred, and in which he explains the origin of the
difference, and shows that it hiad no relation to the.
pretensions of the parties :

Fyurther extract from the letter of Mr. Jokn Adams
Jerred to.

“And the word ‘right’ was in the article as agreed to by the:
British  ministers, but they afterwards requested that the word
‘liberty’ might’ be substituted instead of right. They said it

before re-

amounnted le the same thing ; for liberty was right, and privi-
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1dce Was wzht but-the word Pight might be more displeasing
to the people of England than lz[mrzy, “and we: did ot think it
riecessary to contend for & word,’

And I cannot refrain from askmg the atlennon
of the Senatéto the @ble and 1meresung letter of
Mr. Stevenson, then our Minister in England, to
Lord Palmerston, dated March 27, 1841. It ig
written with great force and with a full knowledge
-of this whole subject, and ‘Mr. Stevenson success-|
fully combats what the Republic of this city well
terms the“preposterous pretension of England.

The dauvger and impropriety of transferrmcr the
course to be pursued in such delicate questions to
the colonial authorities, locally interested in the es-
tablishment of their own construction, is well-shiown |
in this letter ; and I-am glad to see that: Mr, Web-
ster, in some recent remarks at Marshfield, advan-
ces views similar to those of Mr. Stevenson. The
colonial legislatures are authorized to: pass laws and |
to: make regulations upon the matter, and these!
laws and regnlations carefully follow the words of .
the convention, biit in their administration, colonial 4
interests ‘are l\ept promiuently in view, zmd the i
prace of two great countries is put to hazard by -
pelty interesis, as exemplified in the complaints
about offal and fishiiig bait,

It

Mr. President, I said on a recent deccasion, and
1 repeat émphatically, that I desire no war with
England. Far from ws'and them—=from the world,
indeed—far be such 4 calamity. No-two countries

i on earth have strotiger inducements, moral and po-

litical, to remdin in amity with each otlier, than
bave the United Siates and Iingland,and wo'be to
either of them, which voluntarily changes the pa-
cific relations, that now ‘hold them togs-lh r. ' Bat,
sir, the way to avoid war is. to stand up firmly but
temperately er our clear rights. -Submission never
yet brought safety, and never will. To yield, whenl
clearly right, ig to abandon at ongéiour interests
and our honor, and to show to the world how the
finger of scorn can be best pointed atus. 1am one
among the feeblest of the sentinels placed tpon the
watchtowers of the: conirtry,.and perhaps. the .ohe
among all ethers, the tenure of whose interest in

|| our common property ‘is, from. my age, the most

precarious.  But I shall not cease to raise my voice
when [ believe danger: approaches, unmindful of the"
senseless charge so ofien made against me; that,

because I afm jealous.of the honor and rights of my
own country, I am therefore hostile:to all others.
1 shall defend myself against no such idle clamor.

TowERS, print.
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