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THE 

UPPER CANADA JURIST. 

COLONIAL DIVOp,CE . 

. Public attention has been directed with much interest, to 
the proceeditlgs which have taken place during the last 
~ession of the legislature on the subject of divorce, and as. it 
must be admitted that the law of divorce is;-.ne which affects 
some of our best and dearest interests, and as the power of a 
colonial assembly to legislate upon it, has been m,h ques
tioned, we conceive that an inquiry into the princIples on 
which such legislation proceeds in Great Britain, may be 
beneficially made; as upon their applicability to colonies 
possessing legislative powers, must depend the propriety 
and justice of colonial legislation. In all countries laws 
of divorce afford but a mournful remedy, and in England 
both the spiritual courts and the legislature interfere with a 
'Very unwilling spirit. Every facility is there given to 
marriage, consistent with a proper performance of the ceremony 
and the due prevention of fraud; and every attempt to dissolve 
the sacred tie is looked upC)n with suspicion and alarm, both 
from its effects upon the legitimacy of children, and the 
consequences of that legitimacy being impeached in the eyes 
of the world. It is in this spirit, that if a party seek to annul 
a marriage, or any of the obligations consequent upon it, 
every argument is weighed, and every device encouraged, in 
support of the union, and in bar of its alteration or dissolution. 
Not only collusion between the parties, but the want of clean 
hands on the part of the accuser, or forgiveness, express or 
implied, or even delay in prosecuting legal redress, create in 
themselves personal disabilities. If the injured husband or 
wife altogether"bmit to prosecute the right of divorce, the law 
never interferes, however flagrant the adultery may be. It is 
upon the same principle, that divorce is regarded as a mere 
personal cause of complaint, in which no third in4ividual, and 
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2 COLONIAL DIVORCE. 

not even the public, has any business to in,terfere. If the 
privilege be not claimed by the innocent party, ot'if it be 
abandoned before it be fully established, the marriage 
continues to subsist with all its rights and privileges, its obli
gations and consequences, undisturbed. The necessity of 
providing for the care and education of the young; the fear 
of affording scope to the selfish passions, and the danger of 
allowing the least possibility of separate interest to spring up 
between husband ll~d' wife, are unanswerable arguments 
for encouraging adherence to the contract of marriage, and 
discouraging its dissolution. From the very nature of man 
we are obliged ~o consider that the permanence of the bond 
of th~ union between husband and wife, must be calculated 
upon ratper from our weaknesses, than confided in from our 
virtues .. : Men are less likely to struggle against the obliga
tion, where they know thattJley cannot free themselves from 
it; and the fewer causes that are recognized in a state, as 
sufficient to serve for the dissolution of the marriage contract, 
the less likelihood is there of men being dissatisfied with their 
condition under it. If facilities are given for the severance of the 
marriage tie, pretexts can always be found to enable the parties 
to avail themselves of those facilities, and the state of society 
in the Roman empire, as described by Gibbon in the fifth 
volume of his history, is a true picture of the consequences 
that would inevitably ensue: "'passion, interest or caprice, 
suggested daily motives for the dissolution of ~arriage: a 
word, a sign, a message, a letter, the mandate of a freedman, 
declared the separation: the most tender of human connec
tions was degraded to a transient society of profit or plea
Slue. According to the various conditions of life, both sexes 
alternately felt the disgrace and injury: an inconstant spouse 
transferred her wealth to a new family, abandoning a numer
ous, perhaps a spurious progeny, to the paternal care and 
authority of her late husband: a beautiful virgin might be 
dismissed to the world old, indigent and friendless: but the 
reluctance of the Romans, when they were pressed to mar
riage by Augustus, sufficiently marks, tLat the prevailing 
institutions were least favourable to the males. A specious 
thetlry is confuted by this free and perfect experiment, which 
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d.emonstrates, that the liberty of divorce does not contribute to 
happiness and virtue. The facility of separation would destroy 
all mutual confidence, and inflame every trifling dispute: and 
the minute difference between a husband and a stranger, which 
might so easily be removed, might still more easily be forgotten)' 
In Cbristian communities, the force of relllion adds sanctity 
to the marriage bond. God is called to witness the civil 
contract, and ,.the vow spoken in the- :face of heaven is the 
ratification of the agreement made bdt'ore men. "It is a 
great mistake;" says Lord Stowell in his judgment in Dodson's 
report of the case of Dalrymple, "to suppose that because' 
marriage is a civil contract, it cannot therefore be a religious 
<me." From its consideration as a religious contract, has 
arisen the opinion of the indissoluble nature of the tie among 
many divines, and' by the Church of Rome it is~garded 
as a sacrament, and its inseparlble nature is settled and 
insisted upon by the Council of Trent. Si quis dixerit eccle
siam errare, cum docuit et docet se, matrimonii vinculum non 
poSle dissolvi se anathf!mD- sit. But though the Church of 
Rome pronounces against the dissolution of the marriage 
tie, it gives to the ecclesiastical judge the power of decree
ing a separation between man and wife, as complete as if 
a divorce were pronounced, in all but the power of marry
ing again; and surely this destruction of the whole matrimo
nial relation, is as inconsistent with the religious engagement 
of the parties to remain united for life, as the laws of the 
reformed and Greek churches, which allow the engagement 
to be annulled. "Separantur," says the canon law, "sed 
remanent conjuges;" but if they be separated a mensd et toro, 
they are surely almost as much released from each other as if 
the marriage were annulled. And, if the question be treated 
as one of expediency, it must be better for the interests of 
religion and society that the offending party should be 
punished, and the injured relieved, than that a perpetual 
separation should be decreed, which must place both on the 
same footing, and prevent the innocent from ever again 
entering into the marriage contract, which has been forfeited 
by no fault of theirs. And, as far as the religious part of the 
contract is concerned, there seems to be no just reason why, 
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when the vow solemnly pronounced before God is broken, 
the crime committed by the perjury should not discharge the 
innocent party from the obligation, which the civil contract has 
imposed. The commission of adultery is a direct violation 
of the vow; and to sanction the continuance of the marriage 
against the injured party afterwards, were to punish th~ inno
cent and not the guilty. We cannot but disapprove of the 
laws of those countries which allow a dissolution of the mar
riage contract upon reasons depending upon the mere will or 
disposition of the parties; but the law of England proceeds 
upon no such insufficient grounds. "There can be no ques
tion," says Lord Stowell in Proctor v. Proctor (2 Hagg. 
Cons. Rep. 296), "that the legal nature of the marriage 
contract in this country had its entire root in the ancient canon 
law of Europe; not, indeed, since the reformation, to the full 
extent of that law, which considered it an absolute sacrament, 
but to the extent of considering it in such case an act highly 
spiritual, consecrated by divine authority, and, as such, in
dissoluble by human power for any cause whatever;" and the 
same judge adds, in another part of the judgment, "It is 
notorious that this country, at the Reformation, adopted 
almost the whole law of matrimony, together with all its doc
trines of indissolubility, of contractS' 'per verba de pre senti et 
per verha de futuro', of separations 'a mensa et toro', and 
many others; the whole of our matrimonial law is, in matter 
and form, constructed upon it; some canons of our church may 
have varied it, and a higher authority, that of the legislature, 
has swept away some of the important parts of it. But the 
doctrine of indissolubility, remains in full force. The very 
practice of our legislature, in granting by special acts, particu
cular divorces in particular cases, affirms the indissolubility, 
as existing in the general law, and to be maintained by the 
courts in their dispensations of justice." The theory, there
fore, of the law of England, is according to the law of Roman 
Catholic countries; its practice agrees with that of the Re
formed and Greek churches; and although in Foljambe's 
case, (2 Burn's Eccles. Law, 496,) the spiritual court dissolved 
the marriage, yet since that decision, in the 44th year of 
the reign of Queen Elizabeth, no other similar decree haa 
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been made. The law of England, then, 'allows separation in 
three cases, by divorce a vinculo matrimonii, a mellsa et toro, 
and by the act of the legislature; the two former are obtained 
in the spiritual courts, the latter by legislative authority. 
The first is called a declaration of nullity, or that the marriage 
never existed in fact, and the grounds upon which it proceeds 
are common to the codes of all countries, and rest upon fraud, 
force or fear, so as to invalidate the consent of either party to 
the union, an existing union of either party undissolved by 
divorce or death, error regarding the individual or sex, 
insanity, idiotcy, impuberty, and relationship by birth or 
marriage, which in England cannot be nearer than the fourth 
degree by the civil law, and of the second by the canon law; 
the second is the release of the parties from the conjugal duties, 
or the necessity ·{)f living together, but without any sever
ance of the marriage tie; and the third is the complete rupture 
ofthat tie, so as to give to each party the right of contracting 
a second marriage, as if the first had never been solemnized. 
As in this country we have no ecclesiastical court, it is clear 
that neither divorce a vinculo, nor a mensa et toro, can be 
obtained, although in collateral proceedings, in which the 
question of the legality of a marriage, which might be dis
solved in England by a decree a vinculo in the spiritual courts, 
might come up, the courts here might perhaps look at the 
position of the parties, as if no form of contract had ever been 
entered into between them; as for divorce a mensa et toro, 
as that must be obtained in all cases by proceedings before 
the court, if compulsion be necessary, it certainly cannot be 
obtained here; and if such a separation is desired, it can only 
be by the consent of the parties themselves, and must rest 
entirely upon their own engagements. The forms or cere
monies which accompany marriage, in any particular state, 
must depend upon the laws of that state, and are of no force 
or validity beyond its limits, except as far as they are received 
in all countries in the world, as a test of the due performance 
of the contract. But the commune jus gentium, has given to 
those particular forms and ceremonies the same effect univer
sally, which is granted to the essential requisites of marriage. 
In Scrimshire v. Scrimshire, (2 Hagg. Cons. Rep. 417,) the 
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court say, "From the infinite mischief that must neces
sarily arise to the subjects of all nations, with respect to 
legitimacy, succession and other rights, if the respective laws 
of different countries were only to be observed as to marriages· 
contracted by the subjects of those countries abroad, it has 
become jus gentium, that is, all nations have consented, or 
must be presumed to consent, for the common benefit and 
advantage, that such marriages should be good or not, accor~
ing to the laws of the country where they are made. It IS 

of equal consequence to all, that one rule in these cases should 
be observed by all countries: that is, the law where the con
tract is made. By the observance of this law, no inconve
nience can arise, but infinite mischief will ensue from its 
neglect. If countries do not take notice of the laws of each 
other, with respect to marriages, what would be the conse
quence, if two English persons 8hould marry clandestinely in 
England, and that should not be deemed a marriage in France? 
might not either of them, or both, go into France and marry 
again, because by the French law, such a marriage is not good? 
and what would be the confusion in such a case! Or again: 
suppose two French subjects, not domiciled here, should clan
destinely marry, and there should be a sentence for the mar
riage, undoubtedly the wife, though French, would be entitled 
to all the rights of a wife by our law; but if no faith should 
be given t«;! that sentence in France, and the marriage should 
be declared null, because the man was not domiciled, he might 
take a second wife in France, and that wife would be entitled 
to legal rights there: and the children would be bastards in 
one country, and legitimate in the other." All marriages, 
therefore, which are contracted in any foreign country, accord
ing to the laws of that country, are valid in England, however 
repugnant to the genius and policy of her institutions; unless, 
indeed, such marriages in any way violate morality or religion, 
by sanctioning polygamy or incest. But there are also, in 
England, many forms and ceremonies connected with the con
tract of marriage, which are enjoined by acts of parliament, 
and their non observance may frequently render the marriage 
null and void; and many of these forms and ceremonies are 
required in this country. The more the contract of marriage 
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is guarded by ceremonies, introduc('d to pre'Vent the unwary 
of either sex from being made the dupes of profligates and 
knaves, the greater opportunity it may be said, in another 
sense, is given to the perpetration of villany and fraud, inas
much as it is easy to imitate forms, and by ostentatiously put
ting forth a pretended compliance with them, to accomplish 
at once the double purpose of putting the innocent off their 
guard, and of invalidating the rite. But Lord Stowell has 
observed in Hawke v. Corri, (2 Hagg. Cons. Rep. 289,) speak
ing of a wedding, at which it was supposed a false license had 
been used, "It seems to be a generally accredited opinion, that 
if a marriage is had by the ministration of a person in the 
church, who is ostensibly in holy orders, and is not known or 
suspected by the parties to be otherwise, such marriage shall 
be supported. Parties, who come to be married, are not 
expected to ask for a sight of a minister's letters of orders; 
and if they saw them, would not be expected to inquire into 
their authenticity. The same favourable principle might not 
unjustly be applied on behalf of an innocent young woman, to 
this ostensible minister, thouglt officiating in a private house, 
where the office is authorized, by the special license, to be 
performed with the same validity as in a church. And even 
if the license were false, it might perhaps be considered by 
some as likewise an arguable point, whether the same prin
ciple, which in favour of innocent parties, supports the acts or 
a pretended clergyman, might not be invoked to upbold the 
authority of a suppositions instrument of license, obtruded 
upon a. party deceived by so cruel a fraud; for it can as little 
be expected that a young woman should ascertain the authen
tioeity of the instrument under which her marriage is to pass, 
as the ordination of the minister who is to pass it. Upon such 
points I give no further opinion, than by saying that the 
court would listen, without impatience, to any argument 
(whether successful or not), which had fur its object, to pro
tect an innocent young woman from the effects of so detes
table a fraud." In England, then, the contract of marriage 
baving been once legally entered into, can only be dissolved 
in the life-time of the parties, by the act of the legislature, and 
the legislature never interfer('s to annul the contract, unles. 
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in cases of adultery. On the presentation of a petition fof 
leave to introduce a bill of divorce, (which usually originates 
in the House of Lords), an official copy of a separation a 
mensa et torQ, must be delivered at the bar of the house on 
oath. Upon the second reading of the bill, the petitioner must 
attend at the house to be examined touching any collusion 
with the other party. When the bill reaches· the Commons, evi
dence of the petitioner having obtained judgment in an action 
for damages, must be given in committee, or a sufficient reason 
shown why such action has never been brought, or has failed. 
Abcut the year HH 0, an order was made in the House of 
Lords, that a clause should be inserted in all bills of divorce, 
to prohibit the marriage of the adulterer with the adulteress: 
which is the rule of the civil law. But the order was only 
enforced in one instance, where the parties were within the 
prohibited degrees; a clause is usftally inserted in the bill, 
expressly enabling the petitioner to marry again; but though 
silence is preserved respecting the other party, this does not 
preclude the legality of that party's marrying with the associate 
in guilt, or with anyone else. Such are the principles upon 
which bills of divorce are entertained in the Parliament of 
the United Kingdom. The Legislature of Canada is empower. 
I'd by the Imperial Act giving Canada a constitution, to make 
laws for the peace, welfare, and good government of the 
province, not repugnant to the provisions of that act, or of 
any act of the Imperial Parliament, by express reference or 
necessary intendment applicable to the province. There is 
nothing, therefore, in the Constitutional Act, to prevent the 
legislature of this province, from entertaining bills for divorce 
for adllitery, and acting upon the same principles in passing 
laws for the dissolution of the marriage contract, that would 
be acted upon in England. The legislature of Upper Cana. 
da passed a divorce bill, and after being reserved for the royal 
assent, it ultimately became law, and there are certainly no 
less powers in the legislature of United Canada, than there 
were in the legislature of Upper Canada, before the union of 
the provinces. If the colonial legislature were to assume the 
power of dissolving the marriage tie for other causes than 
adultery, there can be little doubt that the law officers of the 
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crown in England, would advise that the royal assent should 
be withheld from such bUls, for no otber reason, than to pre
vent the conflict that would necessarily arise between the 
Imperial and Colonial laws, upon a subject, respecting which, 
both proposed to act upon the same principles. Too many 
difficulties have arisen out of the difference in the methods of 
obtaining divorce in England and Scotland, to allow us. to 
desire that divorce should be granted in the colonies for any 
other cause than adultery. In Scotland the courts have the 
power of granting an absolute separation of the marriage tie, 
a power that is exercised ill cases of desertion as well as of 
adultery; and it is no uncommon course for parties to resort to 
Scotland merely to obtain a divorce with less delay and expense 
than must necessarily be incurred by their prosecuting their 
remedy in their own country, or to obtain it for reaSODS which, 
in England, would be beld'insufficient to entitle them to the 
redress they sought. In Lolly's case, Russ. and Ry. 237, an 
Englishman by birth and domicile, after procuring a divorce 
of this kind from the courts of Scotland, married again in 
England, and was indicted and punished for bigamy. The 
law of tbis case is not altogether acquiesced in, but we are 
not aware that it has ever been overruled, although it has 
been severely commented on by Lord Brougham, and we see 
that there is thus a conflict produced between the laws of two 
neighbouring countries, the evils of which, in their worst and 
most aggravated form, caimot fail injuriously to affect the peo
ple of the whole British Empire; evils, which cannot be made 
to injure us, so long as the legislature confine the remedy of 
divorce, to the cases in which it is applied for in consequence 
of t'he commission of adultery. 

LAW AND FACT. 

The well known elementary rule "ad qUlestionem juris 
respondent judices, ad qUlestionem facti respondentjuratores," 
very clearly defines the provinces of the court and of the jury. 
However intimately connected questions of law and fact may 
be by legal definition or allegation, although the terms of the 
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issue to be tried involve both, yet upon the trial, the distinc· 
tion is usually made without confusion or difficulty; the power 
and duty of the jury being confined and invited wholly to the 
question of fact, and their decisions being expressed, either 
simply by means of a special verdict, to which the court after· 
wards applies the law in giving judgment, or being embodied 
in a general verdict; in which case, although such verdict 
comprise matter of law, as well as matter of fact, as where 
they find a defendant guilty of a conversion, or a criminal 
guilty of theft, their office is still confined merely to the facts. 
In delivering a verdict which contains matter of law, they act 
only according to the direction of the court, that the facts 
if proved, constitute a conversion in law in the one case, or a 
larceny in the other. So far, the application of the general 
rule is plain and clear; nor could it be well otherwise, so long as 
tbe functions of a jury are confined to the finding of mere facts, 
as distinguished from such conclusions as will presently be 
noticed. Doubts which arise whether a particular question 
be one of law or fact, as contradistinguished from each othert 
seem to concern only such general conclusions from facts as 
are essential to a conclusion in law, but which do not them
selves depend upon the application of any rule of law. It 
will be proper to premise a few remarks upon the origin of 
such questions. The administration of the law consists in 
annexing defined legal consequences to defined facts. The 
facts so defined must be expressed in terms of known popular 
meaning, or be capable of translation into such terms by virtue 
of legal interpretation. If technical expressions were not 
so convertible into ordinary language, they could not be 
explained to a jury so as to enable them to apply those expres
sions, and embody them in a general verdict; nor c('uld the 
court, a special verdict being found by a jury, detailing facts 
in ordinary popular terms, determine their legal value. But 
where facts are numerous and complicated, the law cannot be 
defined by an enumeration of particular and minute facts and 
circumstances, but yet may be capable of sufficient definition 
by means of conclusions drawn from facts, however compli
cated they may be. Thus, the right may be made to depend 
on the question or conclusion, whether an act has been done iil 
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reasonable time, whether due and reasonable caution has been 
used, or due and reasonable diligence exerted; for such ques
tions or conclusions, although not the subject of testimony by 
eye or ear witnesses, are capable of ascertainment, in a popular 
sense, by the aid of experience and knowledge of ordinary 
human affairs. One consideration then presents itself, how 
these questions stand in relation to the general elementary 
rule concerning questions of law and fact; whether all such 
.coRclusions are to be referred either to the judge or the jury: 
and if not exclusively to either, how the distinction is to be 
determined. Such questions seem to be properly questions 
or conclusions in fact: they are conclusions or judgments 

. conceming mere facts, founded by the aid of sound discretion 
upon experience and knowledge of the ordinary affairs of life, 
and of what is usual or probable in the course of those affairs. 
Such conclusions are formed, and the relations which they 
determine exist, independently and without the aid or appli
cation of any rule of law. What is reasonable or unreasonable, 
ustial or unusual, diligent or negligent, probable or improbable, 
is the same, be the legal consequences annexed what they may: 
such consequences may be altered at the will of the legisla
ture, while those conclusions and relations remain unchange
able. A conclusion or judgment in law always involves the 
application of some rule of law, that is, the annexation of some 
legal artificial consequence to an ascertained state of facts; 
but those now under consideration, are wholly independent of 
any legal rule or definition: the very absence of any such rule 
or definition constitutes the necessity for resorting to them; for 
when the law defines what is reasonable, diligent or probable, 
the conclusion by any other rule, or according to any other 
mode of judging, is immaterial. In the absence of any such rule, 
the conclusion, so far from being founded on any legal rule or 
judgment, is one of the foundations on which the legal con
clusion is built. When, therefore, conclusions concerning facts, 
but which are essential to a legal judgment, are expr~ssed 
in popular terms, the sense of which is not controlled or 
restricted by any legal rule or authority, they must, it seems, 
be regarded as conclusions in fact. And where such terms 
are used, but are to a limited and partial extent restricted 
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by technical rules, they must of course, to the extent to which 
they are so limited, be questions of law; but beyond ~bose 
limits, must still be understood in their natural and ordmary 
sense as conclusions in fact. And therefore, when a doubt 
arises in any such case, whether the question or conclusion be 
one of fact or law, the real question seems to be, whether 
there exists any rule or principle of law which controls or 
limits the plain and natural import of the terms, and so con
verts what is apparently a question of fact for the jury, into a 
question of law to be governed by the technical rule. It may 
not perhaps be deemed irrelevant in this place to observe, that 
the same reason does not exist for abstracting matters of fact 
from the decision of the judge, which applies to the exclusion 
of a jury from the decision of matters of law: the latter rule 
is properly founded on the presumed incapacity of jurors so 
to decide. Judges, on the contrary, are qualified in an emi
nent degree, to decide on matters of fact; in consequence of 
their knowledge and experience in ordinary affairs arising from 
forensic habits and long practice. At present, however, the 
question is not whether the general elementary rule be founded 
in consummate wisdom, but as to the proper application of the 
rule, consistently with its principle; and however desirable it 
might possibly be to refer to the judge, and not to the jury, 
those conclusions which seem to us to be mere conclusions in 
fact, the advantage cannot be attained without violating the 
general elementary rule in one branch, when in the other, 
which confines the decision of matters of law to the judgment 
of the court, it seems to have been inflexibly applied. The 
construction of all acts df parliament, of all written instru
ments which possess any artificial or legal force or authority, 
and which do not operate simply as mere evidence, tending to 
the proof of a fact, belongs undoubtedly to the court. The 
inspection of all records, and of all matters determinable by 
such inspection, is also a matter peculiar to the decision of the 
court. It falls also within the province of the court to decide, 
in all litigated cases, whether the particular facts alleged in 
order to establish a claim or charge, are sufficient to satisfy 
the general terms or requisites of the law on which the right 
or liability depends. So it is for the court in all cases to 
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decide on questions of variance, and to determine whether the 
facts which are proved, or which the evidence tends to prove, 
satisfy the averments on the record, and which are put in issue 
by the pleadings. So it is a well established rule, that ques
tions occurring collaterally in the course of a trial, are deter
minable by the court, although they involve questions of fact. 
For, as has been already intimated, even an encroachment on 
the elementary rule, in referring matter of fact to the decision 
of the court, when it is essential to a decision in fact, is not 
so much open to objection, as an enlargement of the functions 
of the jury, in referring any question of law to them, would 
be; the ordinary exclusion of the former being founded prin
cipally on considerations of legal economy and convenience, 
not on incapacity. Thus, all questions as to the competency 
of witnesses, the reception of secondary evidence of the con
tents of a written instrument on proof of the loss of the 
original, of evidence of a declaration made by a party in extre
mis, are to be decided by the court, and not by the jury. The 
last of these instances involves the consideration of a simple 
fact, of a nature peculiarly fit for the consideration of a jury
the belief of the declarant that his dissolution was impending. 
This, however, and such other facts as are usually for the 
decision of the courts, in order to warrant their interlocutory 
judgments, are generally so simple as regards proof, and in 
their own nature so little subject to conflict, that they form 
no material exceptions to the general rule. The numerous 
decisions upon the question of reasonable time, accord mainly 
wlth the general elementary rule, and with the positions above 
advanced; in the absence of any special rule applicable to 
particular cases, the conclusion is one of mere fact, to be made 
by a jury. The law cannot prescribe in general, what shall 
be a reasonable time, by any defined combination of facts; 
so much must the question depend upon the situation of the 
parties, and the minute circumstances peculiar to individual 
cases, which from their multitude and variety, are incapable 
of such a selection as is essential to a precise and particular 
law. If a man has a right by contract to cut and take crops 
from the land of another, it is obvious that the law can lay 
down no rule as to the precise time when they shall be cut 
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down and removed: all that can be done is, to direct or imply 
that this is to be done in a reasonable and convenient time; 
and this must necessarily depend on the state of the weather 
and other circumstances, which cannot, from their nature and 
multiplicity, form the basis of" any legal rule or definition. 
The question as to reasonable time was much considered in 
the case of Eaton v. Southby, Willes, 131. The plaintiff in 
replevin pleaded to an avowry, justifying the taking of goods 
as a distress for rent in arrear, that he took the growing crops 
in execution, and afterwards cut the wheat, and let the same 
lie on the premises, until the same, in the course of husbandry, 
was fit to be carried away; and that the defendant distrained 
the same before it was fit to be carried away. It was objected 
by the defendant on demurrer to this plea, that the plaintiff 
ought to have set forth how long the corn lay on the land 
after it was cut, that the court might see whether it was a 
reasonable time or not. But the court decided that the objec
tion was untenable: for though in Co. Lit. 56, b., it is said 
that in some cases the court must judge whether a thing be 
reasonable or not, as in case of a reasonable fine, a reason
able notice or the like, it would be absurd to say that the 
court must so judge in a case like the present; for if so, it 
ought to have been stated in the plea, not only how long the 
corn lay on the ground, but what weather it was during that 
time, and many other incidents which it would be ridiculous 
to insert in a plea. And the court was of opinion that the 
matter was sufficiently averred, and that the defendant 
might have traversed it if he had pleased, and then it would 
have come before a jury, who, upon hearing the evidence, 
would have been proper judges of it. In Bell v. Wardell, 
Willes, 202, the defendant pleaded in justification to a decla
ration in trespass, a custom for the inhabitants of a town to 
walk and ride over a close of arable land at all seasunable 
times; the plaintiff replied de injurid, and the defendant 
demurred. The court held that seasonable time was partly 
a question of fact, and partly a question of law; and that as 
the custom was laid, if it were not a seasonable time, ihe jU&
tification was not within the custom; and that though the 
eourt may be the proper judges of this, yet, in many <:ases, it 
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may be proper to join issue upon it, that is, in such cases 
where it does not sufficiently appear on the pleadings wheth('r 
it were a seasonable time or not. Before a pr('cise and defi
nite rule had been established on the subject, it was held that 
the qu('stion as to reasonable notice of the dishonour of a bill 
of exchange, was one of fact for the consideration of a jury. 
And in Fry v. Hill, 7 Taunt. 397, it was held, that where no 
established rul~ of law prevails, the question whether a party 
has been guilty of laches in not presenting a bill payable at 
sight, or a certain time aft('r, was a question for the jury. So 
likewise, whether tithes have been removed within a reason
able time.-Facey v. Hurdom, 3 B. & C. ~13. And the same 
point in the removal of a distress.-Pitt v. Shew, 4 B. & A. 
206. And although the question whether a particular cove
nant was an usual covenant in a lease, might at first view 
seem to be of a legal character, yet it has been held to be one 
proper for determination by a jury.-Doe v. Sand ham, I T. 
R. 705. Upon inquiries concerning homicide, where the 
question arises whether the party charged used due and 
reasonable care to prevent mischief, it is ordinarily one for the 
decision of the jury.-Fost. 264, 265. There are numerous 
decisions and dicta to the effect that reasonable time TTUly be 
a question of law, and that it is a question of law in all cases 
where any such rule has been laid down, and perhaps also in 
all cases where a rule warranted in legal principle can be laid 
down. The former general position is so notorious, that the 
instances require no particular attention; it being clear in 
principle, as has been already observed, that expressions of 
known popular meaning used in the definition of a right or 
liability, must pri'l'Ttd focie be understood in that sense; and 
that whenever that meaning is controlled by a legal rule, 
which either alters or limits the sense, or renders the case 
an absolute and peremptory exemption to the general elemen
tary rule, defining the provinces of the court and jury, the 
technical rule must prevail. Questions as to reasonable fines, 
customs and services, have frequently been held to be for the 
decision of the court. "Quam longum (tempus) esse debet 
non definitur in jure, sed pendet ex discretione j usticiariorum :" 
and this being said of time, the like, says Lord Coke, may be 
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said of things uncertain, which ought to be reasonable; for 
nothing that is contrary to reason is consonant to law.-Co. 
Lit. 56, h. A reasonable time for countermanding a writ was 
held to be a question of law.-l B. & P. 388. In many 
instances, where no doubt could exist upon the question of 
reasonable time, whether it were to be referred to one tribunal 
or another, the courts have, of their own authority, decided 
the question; there being in truth no such doubt as to justify 
the trouble and expense of a trial by the country, and the 
merits being so clearly in favour of .the determination one 
way, that a finding by a jury on the other, would have seemed 
to be extravagant. Power having been given to the lessor's 
son, to take a house to himself on coming of age, it was held 
that he was bound to make his election within a reasonable 
time; that a week or a fortnight was reasonable; a year, un
reasonable.-Doe v. Smith, 2 T. R. 436. The court held on 
demurrer to a plea justifying an imprisonment on suspicion of 
felony, that the detention of the prisoner for three days, 
to give the prosecutor an opportunity for collecting wit
nesses, was an unreasonable time.-Wright v. Court, 4 B. & C. 
596. In Stodden v. Harvey, Cro. Jac. 204, six days were 
held to be a reasonable time for removing the goods of a lessor. 
by his executors after his death. In Hunt v. Royal Exchange 
Assurance Company, 5 M. & S.47, five days were held to be 
too long after intelligence of the loss, before notice of aban
donment was given. The terms negligence and gross negli
gence, are terms of popular import, and involve conclusions 
drawn from conduct and circumstances which ordinarily are 
mere conclusions in fact, being independent of the applica
tion of any rule of law. The question of negligence is there
fore one which is usually left to the jury; but the question 
may be one of law, and is so where the case falls within any 
settled rule or principle of law; and where no such rule or 
principle is applicable, the conclusion seems to be one of mere 
fact. A medical practitioner is bound to exercise a reason
able and competent degree of art and skill; and in an action 
against such a person by a patient, for damages arising from 
improper treatment, it is for the jury to decide whether the 
injury is attributable to the want of that degree of skill.-
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Lanphier v. Phipos, 8 C. & P. 475. In an action against an 
attorney, for negligence in the conduct of a cause, it is a 
question for the jury, whether the defendant has used reason
able care; and it was so left to them by Abbott, C. J., in 
Reece v. Rigby, 4 B. & A. 202. This, it is observable, is a 
strong instance of the extent to which such questions are to 
be regarded as questions of fact. A question as to the conduct 
of a cause by a legal practitioner, might at first sight appear 
to be rather a matter for legal consideration than a question 
for "lay gens." Where the master of a vessel filled the 
boiler of a steam-engine with water, at night, in winter, and 
a frost ensuing, the water was frozen, and a pipe burst, and 
the water, in consequence, escaped and did damage; it was 
held, that the jury were warranted in finding that the loss was 
occasioned by the negligence of the master, and not by the 
act of God.-Siordet v. Hall. 4 Bing. 607. In an action by 
a merchant, against his agent, for negligence in not insuring 
goods, Lord Mansfield directed the jury generally, that if they 
thought there was gross negligence, or that the defendant had 
acted mald fide, they should find for the plaintiff; otherwise, 
for the defendant.-Moore v. Mourgue, Cowp. 479. But 
conclusions of this description, like all other general conclu
sions, may be governed by rules and principles so far as they 
extend. If mice eat the cargo, and thereby occasion no small 
damage to the merchant, the master must make good the loss, 
because he is guilty of a fault; yet if he had cats on board, he 
shall be excused.-Abbott on Shipping, 241. Wherever any 
promise, duty or course of conduct, whether express or implied, 
is prescribed by law, the mere omission to perform it, must 
in point of law, amount to negligence, without any conclu
sion of negligence in fact. Whether particular acts or 
conduct occasion nuisance or hurt to another, is also an 
ordinary conclusion of fact, independently of any law 
which gives a remedy for, or punishes the author of, such 
nuisance or hurt. And in this popular sense these terms are 
usually to be understood, where essential, by definition or 
otherwise, to a legal claim or liability without any legal 
restraint or limitation. But if a new market be erected near 
to, that is, within twenty miles of, a pre-existing legal market, 
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and be ·held on the same day, the conclusion that the former 
is to the nuisance of the latter, has been deemed to be a mere 
conclusion or inference of law. But it may be within that 
limit, and yet not necessarily be a nuisance; "et poterit esse 
vicillum et infra predictos terminos et non injuriosum."-Com. 
Dig. Market, c. 3. It is, in such a case, a question for the 
jury, whether the new market be to the nuisance or detri
ment of the owner of the pre-existing market or Dot. But if 
the new market were erected beyond the limit of twenty miles, 
the law would not infer that it was a nuisance, though held OD 
the same day. We shall hereafter examine the general rule 
as applicable to questions of malice and probable cause. 

THE TESTATUM WRIT ACT. 

This act is considered, by mOISt of the profession residing in 
the country, to have made an exceedingly beneficial alteration 
in the law; as they will be enabled, by its provisions, to retain 
in their own pockets, a large portion of the fees which they 
have been yearly paying to their agents in Toronto; and may 
hope to have their proceedings very much facilitated by its 
prOVISIOns. There can be no doubt, that the mere filing the 
prrecipe for the testatum writ, and issuing the writ thereon, can 
just as well be performed by the attorney in the country, as 
by his agent in town, and therefore we can see no objection to 
the first clause of the act; but we think that it would have been 
much better, and more convenient for the profession, as well 
as much more advantageous for the public, to have carried on 
all· the subsequent proceedings at Toronto, as heretofore. 
The first and second clauses of the act provide: 

1. That it shall and may be lawful for the clerk of th~ crown, 
from time to time, and he is hereby required, to supply his 
deputies in each and every district of Upper Canada, with the 
original and testatum writs of metme and final process, excepting. 
writs against lands and tenements, and that the same shall and 
may be issued by such deputies in any district, in the same 
manner as may be done in the principal office at Toronto. 

2. That the notice on the copy of mesne process to be 
served on a defendant or defendants, shall be in the form 
already by law provided; and that all proceedings upon any 
suit so instituted in any district, shall be continued and carried· 
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on in such district, to final judgment: Provided always, that 
the service of papers shall be made upon the defendant or 
defendants, or, if he or they appear by attorney, then upo.n 
such attorney, at his office, in the usual mode, or upon hIs 
agent at Toronto, according to the existing practice of the 
Court of Queen's Bench: Provided always, that the Court of 
Queen's Bench, or any judge thereof, in chambers, on making 
all order to change the venue in any suit, may order the papers 
in such suit to be transmitted to and filed in the office of the 
clerk of the crown, at Toronto. 

It will be observEd, that the second clause is not confined 
to suits commenced in an outer district, by testatum writ, but 
applies to all suits; and will have the effect of entirely doing 
away with the rule of court, Mich. Term, 4 Geo. IV.: "Where 
the attorney, in any cause depending in this court, resides 
without the district where the action is brought, all notices 
and demands, and other papers or pleadings, to be served on 
such attorney, shall be deemed regular by being put up in the 
crown office in the district wherein such action is brought, 
unless such attorney have a known agent in the same district; 
in which case, service on the agent shall be required." By 
the operation of this clause, where the defendant resides in 
the district where the action is commenced, and appears by 
an attorney in another district, all proceedings in the suit 
must be served either upon that attorney at his office, or upon 
his agent in Toronto; but cannot be served by affixing in the 
crown office in the outer district, as they might have been 
under the rule of court. In nine cases out of ten, where the 
defendant appears to a testatum writ by an attorney of another 
district, the papers in the cause will be served upon thc town 
agent, and if he wishes to be satisfied of the regularity of the 
proceedings, he must send to the office in the outer district, 
and experience great delay and trouble in procuring the 
necessary information. The object principally desired by 
the country practitioner would have been gained, if the deputy 
clerks of the crown had been empowered to issue testatum 
writs, the appearance of the defendant, and all the subsequent 
proceedings in the cause, being filed in the principal office; 
and no confusion would then have taken place, nor would the 
difference in outlay to agents, which would hardly ever have 
exceeded five shillings in an ordinary suit, be considered of 
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any importance, in comparison with the delays and difficulties 
which it will soon be found will be attendant upon the new 
form of proceeding. 

3. It shall and may be lawful, for such deputy clerk of the 
crown in each district, to tax the costs, and enter final judg
ment in all suits commenced within such district where a 
cognovit shall have been executed, and also in cases of non. 
pros., and where judgment shall be final in the first instance; 
and to issue an original or testatum writ of .fieri facias, or capias 
ad satisfaciendum, according to the practice of the Court of 
Queen's Bench: Provided always, that it shall be lawful for 
either party, in any suit, to sue out a rule from the principal 
office at Torcnto, for the taxation of costs in such said suits 
by the master. 

The first difficulty that appears in this clause, seems to arise 
from the words "within such district, where a cognovit shall 
have been executed;" and must turn upon the construction 
put upon the word "where," whether it shan apply to place, 
or be read" in case." If it should be held to apply to place, 
then both the commencing the suit, and the giving the cog
novit, must happen in the same district; and the defendant, 
who desires to save costs, be driven to make a journey, perh~p8 
from one end of the province to the other, to effect that object, 
instead of being allowed to confess the action, as formerly, in 
the district where he resided, and have his confession trans
mitted to the plaintiff's attorney. He must now, too, be put 
to the additional expense of a suit, as a confession cannot be 
taken, and judgment entered upon it, in an outer district, 
until after "suit commenced;" whereas, as the law stood be
fore, no suit was necessary. But the greatest difficulty springs 
from the proviso: it shall be lawful for either party "to sue 
out a rule from the principal office at Toronto, for the taxa
tion of costs in such said suits by the master." But who ever 
heard of such a rule '( How is it to be obtained, and what is 
to be its effect? The master can grant a rule to be present 
at taxation, but this is to be a rule of a different nature; but 
whether side bar, or without counsel's signature, or only by 
judge'S order, is left entirely to conjecture. But if it be 
issued, is the service of a copy to stay the entry of judgment, 
until the costs are taxed, or cause the transmission of all the 
papers to Toronto for the entry of judgment there, or may 
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the plaintiff enter his judgment in the outer office, if he 
chooses to forego his costs? All these are nice questions, and 
may require another statute to be passed, to settle them satis
factorily. 

4. The deputy clerk of the crown, in each district, shall 
transmit to the office of the clerk of the crown, at Toronto, 
all judgments by him entered, and the papers thereto belong
ing, immediately after entering the same; and upon reeeipt 
thereof, such judgments shall be entered of record, and 
docquetted in the principal office. 

5. It shall and may be lawful for the clerk of the crown at 
Toronto, in all cases pending in the said court, where papers 
are transmitted to him without any charge thereon, to receive 
and file all such papers in the same manner as if the same 
had been taken to the said office by the attorney or agent of 
the attorney requiring the same to be filed. 

6. All alias and subsequent writs of final process, and all 
writs against lands, shall be sued out in the office.of the clerk 
of the crown at Toronto. 

7. The office of such deputy clerk of the crown in each 
district, shall be held in the court-house of each district, if 
room shall be provided for the same therein; and such deputy 
shall not be a practising attorney, or im articled clerk to any 
practising attorney. 

S. In all cases where a writ shall have been sued out of the 
office of any deputy clerk of the crown, for any district east 
of the Home District, into any district westward thereof, or 
from such deputy in any district west of the Home District 
into a district eastward thereof, the time for filing an appear
ance, and for pleading, replying and rejoining therein, shall 
be extended to twelve days, any existing provision to the 
contrary notwithstanding. 

The second clause of the act gives the form of notice to 
appear under the King's Bench Act, which is within eight 
days after the return of the process; this clause, we suppose, 
is intended to extend the time to twelve days after the return 
day; but as the act is silent as to the time from which the 
twelve days are to commence, we are left to conjecture this, 
in the same manner as we are to conjecture that the extended 
time allowed for pleading, replying and rejoining, means after 
demand made, in the several instances. 

9. It shall and may be lawful, for each and every such 
deputy clerk of the crown, to issue rules upon the sheriff, 
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coroners, or elisors of his district, for the return of any mesne 
or final process. 

This clause gives power to the deputy clerk of the crown, 
to issue the rule, but does not authorize the sheriff, &c. to 
return the writ to his office; the return must be made to the 
crown office, at Toronto, as formerly. 

CASES IN TIlE ENGLISH COURTS. 

JUDICIAL COllDlITTEE OF THE PRIVY COUNCIL. 

(Present, Lord BnOUGIIUI, Lord LANGDALE, the MASTER of the ROLLS, Vice
Chancellor Sir JAS. K"IGHT BRUCE, the Right Hon. Dr. LUSHINGTol'l, 
and the Right Hon. Mr. PE>IBERTON LEIGH.) 

JOHN COUNTER, Appellant, v. Jon" "i\lcPHERSON, SAMUEL 
CRANE, and ALEXANDER FERGUSON, Respondents. 

Where appellant had entered into a contract to demise certain premises for a 
term to the respondents, and previously to the commencement of the term to 
repair the old premises and build a new warehouse; and the respondents 
entered accordingly at the day agTeed upon, but before the appellant had :com
pleted the building and repairs, and before the lease was execnted, and a fire 
soon after destroyed the premises: Held, that the respondents were not hound 
to execute a lease and rebuild the destroyed premises, the appellant not having 
completed his contract, and that till such completion the premises were at hie 
risk. (a) 

This was an appeal from a decree of the Executive Council 
of the province of Canada, bearing date the 20th day of Feb
ruary, Il::143, whereby the decree of the Court of Chancery for the 
province of Upper Canada, pronounced by the Vice-Chancel
lor, and bearing date the 9th day of December, 1841, was re
versed, and the bill of complaint of the present appellant was 
dismissed with costs. The object of the suit, which was insti
tuted by the present appellant on the 27th day of J Illy, 1840, 
was the specific performance of an alleged agreement entered 
into between him and the present respondents for a lease, to 
be granted by him to the re8pondents for five years, from the 

(a) As to the decisions at law on this subject, see the case of Walton v. 
Waterhouse (2 Wms. Saund. 421, and the notes). 
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lst of April, 1840, of a wharf and warehouses in the town of 
Kingston, which after the 1st of April, 1840, but before the 
appellant had duly performed the agreement on his part, were 
destroyed by accidental fire. By the agreement, which appears 
to have been only partially reduced into writing, the appellant 
was under a~ obligation to erect, according to a plan agreed 
upon, a new warehouse upon part of the ground to be demised, 
and to put the old stores or warehouses into repair; and the 
amount of the rent was to be determined with reference to 
the amount of the appellant's expenditure in erecting the 
new warehouse. One of the principal grounds of the resist
ance, on the part of the respondents, to a specific performance 
of the agreement insisted on by the appellant was, that at the 
time of the fire the appellant had not completed the building 
and repairs, which, according to the alleged agreement, he 
had agreed to execute; and was not therefore in a condition 
to call upon the respondents to accept a lease, or to execute a 
counterpart, containing the usual covenants to repair, and for 
payment of rent. The agreement was contained in a series 
of letters between the appellant and respondents. The counsel 
for the appellant were, Bethel and Shaheen; for the respondents, 
Kindersley, G. Turner and E. J. Lloyd. The case was some 
time ago argued at great length on both sides; and the j udg
ment of the Lords of the Privy Council was delivered on 
Monday last, by Mr. PEMBERTON LEIGH. As the judgment, 
which is of great length, contains a review and history of the 
whole case, and of the arguments on each side, the judgment 
only is reported. 

JUDGMENT. 

In this case a bill was filed by the appellant in the Conrt 
of Chancery in Canada, seeking the specific performance of 
an agreement entered into by the respondents. The Vice
Chancellor made a decree in favour of the plaintiff. From 
this decision the respondents appealed to the Governor
General in Council, who reversed the decision of the Vice
Chancellor, and dismissed the plaintiff's bill, with costs. 
From this order the present appeal is brought. The terms 
of the agreement between the parties are to be collected from 
a ·correspondence which began in the month of August, 1839, 
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and terminated on the 3rd of January, l840. That these 
letters constitute a valid agreement is not disputed by the 
respondents, although it has been contended on their behalf 
at the bar that the contract is one with respect to which a 
court of equity ought not to interfere, and that the parties 
should be left to their legal rights and remedies. The case 
appears to be this :-The appellant was the owner of a wharf 
and three stores at Kingston, in Upper Canada. Upon part 
of the property the appellant carried on what is called a "for
warding business." One of the stores was in the occupation 
of a Mr. Jackson, and another in the possession of the respon
dents, under a sub-contract with a public company, who had 
taken a lease from the appellant, and whose interest would 
expire on the 1st of April, 1840. In this state of circum
stances, the respondents entered into a negotiation for a lease 
of the whole of the premises for a term of five years from the 1st 
of April, 1840. After much discussion, it was finally agreed 
between the appellant and respondents, that the appellant 
should put in order the existing stores, and should build a new 
store, or warehouse, according to a plan referred to in the 
correspondence, but not proved in the cause; that these works 
should be completed by the 1st of April, 1840, and that the 
respondents should then take a lease for the term of five yean 
from that day, at a rent of 2501. per annum, if the sum 
expended by the appellant in the erection of the new build
ings should not exceed 6001.; and if the sum so expended 
should exceed 6001., then at an additional rent, calculated at 
the rate of 12 per cent. upon the excess. Possession of the 
whole of the property was to be delivered to the respondents 
on the lst of April, 1840, and they were to engage to restore 
the premises at the end of the term in as good a condition as 
that in which they were when possession was taken. It 
appears, also, that the appellant was to relinquish his "for
warding business" in favour of the respondents. In pursuance 
of this arrangement, the building of the new warehouse was 
commenced, but when the 1st of April arrived, it is admitted 
on all hands, that the warehouse was far from being completed, 
and the evidence shews, in our opinion, that the necessary 
repairs to the old buildings had not been done; and as to 
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part of these buildings had not been commenced. No com
plaint, however, or at all events no objection to the comple
tion of the contract, was made on that ground by the respon
dents, and if time was of the essence of the contract, we have 
no doubt that all right of objection on that score was waived 
by them. They continued in possession of that part of the 
premises which they previously held, which, but for the con
tract, th'ey should have given up on the 1st of April, and the 
works in progress were continued with their approbation. In 
this state of things, on the 1st of April, 1840, the rights or 
the parties stood thus. 'nle appellant was bound by his con
tract to perform his agreement by putting the old stores in 
order, and completing the new building in reasonable time; 
and upon this being done, the respondents were bound to 
accept a lease according to their agreement. But they could 
not be required to accept a lease until the works were done, 
nor could the rent, until that time, be ascertained. If the 
appellant refused to perform the works~ or neglected to do so 
Within a reasonable time after notice, the respondents would 
be at liberty to put an end to the agreement. The obligation 
on the defendants to accept the lease was conditional on the 
appellant's putting the premises into the state in which he had 
contracted to demise them to the respondents. The waiver 
of the respondents extended not to the works being done, but 
only to the time within which they were to be completed. 
After the 1st of April the appellant accordingly continued 
the works which had been begun, and commenced repairs 
upon the old buildings; but while the works were in progress 
an accident occurred which has given rise to the present litiga
tion. On the 18th of April, 1840, a fire broke out upon the 
premises, which destroyed or materially injured all the stores. 
The appellant insisted that the respondents, at their own 
expense, should rebuild and restore what had been destroyed 
or injured, and accept a lease on the terms of their agreement. 
This the respondents refused to do, and on the 27th of July, 
1840, the present bill was filed. It is material to attend to 
the allegations of the bill, and the relief sought by it, in order 
to understand the real nature of the question, and of the only 
question which it raised. After stating the correspondence 
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and some other matters with respect to which there is nO 
dispute between the parties, it alleged that" tlle respondents, 
in the month of April, 1840, entered into possession of the 
premises, and continued in possession up to the time of filing 
the bill." It stated tuat, "in the same month of April, part of 
the premises were destroyed by fire, and odler parts materially 
injured thereby, and that the appellant had applied to tIu!' 
respondents specifically to perform their agreement, and to 
accept a lease upon the terms of such agreement, and to 
rebuild and repair the said premises accordingly," which they 
refused. After some charges, not material to the present pur
pose, the bill charged, "that the said warehouse was erected 
and fit for occupation, on the 1st day of April, or within a 
few days thereafter, and that the respondents llad actually 
taken possession of the said warellOuse for many days before 
the same was burnt down and destroyed, and had actually 
caused the inside thereof to be boarded up or lined for the 
reception of wheat in bulk, and had erected, or were erecting, 
machinery to convey wheat in bulk to the npper stories, 
whereby the appellant was prevented from completing the 
said warehouse. And tIle bill charged that the respondents 
received goods as custom-house warehousemen after the 1st 
of April, 1840, and deposited the same in the said warehouse, 
and also deposited therein a considerable quantity of flour, and 
not less than 4,000, 3,000, or 2,000 barrels, and accepted, 
took and retained the possession of the key of the said ware
house." These allegations, though not perhaps in all respects 
quite consistent with each other, appear to amount to this, 
that previously to the fire, the appellant had substantially per
formed his agreement, by erecting and making fit for occupa
tion the new warehouse; and the bill accordingly contained 
no suggestion of anything remaining to be done in that 
respect by him. The prayer of the bill was, that the said 
agreement might be specifically performed and carried 
into execution, and that the said respondents might be 
decreed to accept a lease of the said premises from the 
said appellant, and to execute to the said appellant a 
counterpart thereof upon the terms of the aforesaid agreement, 
the said appellant being ready and willing and thereby oft'er-
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ing to execute such lease, and in all other respects to perform 
his part of the said agreement; and that an account might be 
taken, by and under the direction and decree of the court, of 
all sum and sum~ of money paid, laid out, and expended for 
or on aecount of the said improvements, and that in the said 
lease the rent of the said premises might be fixed and deter
mined at the said sum of 2501., and together with an addition 
thereto, at the rate of 12 per cent. per annum, upon such sum 
of money as should appear to have been expended upon the 
said improvements over and above the said sum of 600l.; and 
that the said respondents might be decreed to repair and 
rebuild the said premises, and to enter into all the usual and 
necessary covenants, and to keep and leave the same in good 
and sufficient repair, and for general relief. The respondents 
denied that they had ever taken possession of any part of the 
property under the agreement, and they insisted that they 
were not bound under the circumstances either to rebuild the 
stores or warehouse, or to accept any lease with that obliga
tion. Upon a record so framed, the substantive question 
between the parties was this-which of them was to suffer by 
the fire which had taken place; and unless the appellant was 
justified in requiring the restoration of the property by the 
respondents at their own expense, he was not entitled to any 
relief upon his bill. With respect to the only questions of fact 
in dispute, namely, the condition of the buildings when the 
fire took place, and the acceptance of possession by the res
pondents, the parties went into evidence the result of which 
appears to us to be as follows :-We think that, after the 1st 
of April, the possession remained very much as it had done 
before; the respondents continued in the occupation of that 
portion of which they were previously in possession, although 
their old title to such possession had ceased. The appellant 
remained in possession of that part which he held, and a part 
seems to have been unoccupied. The old buildings had not 
been repaired, and the new warehouse was so far from being 
completed and fit for occupation, that at the time of the fire it 
had neither doors nor windows, the floor of the second story 
was not laid, and that of the first was not complete. On the 
other hand, it appears that the delay had arisen in part from 
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some alterations in the plan which had been suggested by the 
respondents, to which the appellant had assented, provided 
they were done at the expense of the respondents. Of the 
unfinished building (as far as any possession could be had of 
it), both the appellant and the respondents seem to have had 
the use, by placing under the shelter of the roof such goods 
as they found it convenient to deposit there. Upon this state 
of the record and of the evidence, the Vice-Chancellor pro
nounced the following decree:-That the agreement contained 
in the letters set forth in the bill, and bearing date the 19th 
day of August, !l839, the 29th day of August, 1839, the ~oth 
day of August, 1839, the 1st day of January, 1840, the 2nd 
day of January, 1840, the 3rd day of January, 1840, and the 
3rd day of January, 1840, ought to he carried into execution, 
save and except the putting in order of the stores therein 
mentioned before the commencement of the lease thereby 
agreed to be executed, which was waived by the defendants, 
and did decree the same accordingly: and it was ordered that 
it be referred to the Master of the said court to inquire and 
state to the said court what amount was expended by the 
plaintiff on the new buildings in the pleadings mentioned, 
beyond the sum of 600l.; and it was further ordered, that a 
lease should be executed by the appellant to the respondents, 
of the premises in question in the said cause, for the term of 
five years from the 1st day of April, 1l:l40, at the yearly rent 
of250l. and 12 per cent. per annum on such sum as the said 
Master should find to be expended by the plaintiff on such 
new building as aforesaid beyond the sum of 600l.; such lease 
to contain a covenant ~n the part of the defendants for the 
payment of the said rent during the said term, and to restore 
the said premises at the expiration thereof in the same plight 
and condition as the same were at the commencement of the 
lease, and such other provisions as should be conformable to 
the said agreement, save as aforesaid; and the said respondents 
were to execute a counterpart of the said lease, and they were 
thereby enjoined from shewing in any action at law that such 
lease was not delivered on the day of the date thereof. And it 
was further ordered, that the said lease should be settled by 
the Master in case the parties should differ about the same, 
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and that the respondents should pay unto the appellant, or his 
ilolicitor~ the costs of the said suit, to be taxed by the said 
Master. An appeal was brought by the present rt;spondents 
egainst this decision, to the Governor-General in Council, 
who, on the 20th of February, 1843, reversed the decree, and 
dismissed the bill, with costs. The propriety of this last order 
we have now to consider. The case was argued on both sides 
before us with great ingenuity and ability. On the part of 
the appellant it was contended, that he was entitled to have 
the buildings restored by the respondents to the condition in 
which they were when the fire broke out; but as upon the 
evidence it was impossible to argue that the appellant had 
completed the works which he had contracted to perform, it 
was admitted, that after the respondents had restored the 
buildings to their imperfect state, the obligation of completing 
them would rest with the appellant. The appellant's claim 
was rested on -the principle, that a party who has entered into 
a binding contract for the purchase of an estate, becomes in 
equity the owner of it, and is entitled to any profit, and sub
ject to any loss which may afterwards occur to it; and it was 
said that in this case, although the period at which the works 
were to be done had passed before they were completed, yet, 
that the respondents having waived any objection on that score, 
the contract was still subsisting, and the principle was to be 
applied. The case of Pain v. Miller, (6Ves.), was particularly 
relied on. In that case the defendant had contracted for the 
"purchase of a house; the house was destroyed by fire after the 
period had passed within which the title was to be made out 
and the contract completed; but further time to make out the 
title had been allowed ·by the purchaser, who had accepted it 
before the fire took place, and, under these circumstances, the 
purchaser was held bound to pay his purchase-money. The 
"more familiar cases of the purchase of a life annuity, and the 
annuity dropping before the assignment, and the purchase of 
estates held upon a life, and the life dropping, were also 
referred to. (Mortimer v. Capper~ 1 Bro. 156; and Kenny 
v. Wixham, 6 Mad. 355.) We have carefully examined these 
cases and"several subsequent authorities on the same subject, 
the last of which is Vesey v. Ellgood (3 Drury & Warren, 76)· 
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Of the general doctrine so stated we apprehend that there is 
no doubt; but the question is, whether that principle, or any 
doctrine to be found in any of the authorities, maintains the 
appellant's claim in this case. In ordinary cases of absolute 
and unconditional contracts, the risk is the risk of the pur
chaser, because that which is the subject of the risk is in 
equity considered to be the property of the purchaser. But 
treating the contract to take a lease as a contract to purchase, 
the warehouse was never in that sense purchased by the 
lessees until it was completed by the lessor; and until that 
had been done, therefore, it was not the property of the 
lessees. They had never contracted to take an unfinished 
warehouse; they had never engaged to do any repairs, or to 
accept or restore any unfinished or dilapidated buildings; and 
although after the 1st of April, 1840, the contract was still 
binding in equity, provided the appellant performed it on his 
part, yet until he had so performed, no obligation attached on 
the lessees. They could not object that the lessor had not 
performed his engagement within the time limited, but they 
had a right to require that he should perform it before they 
were called on to accept a lease. They were to. receive a 
complete building at the commencement of the term, and to 
restore a complete building at the end of it, and to pay a rent 
calculated upon the amount of the expenditure. The accident 
of the fire interrupted and delayed the completion of the work, 
but it could not relieve the appellant from his obligation to 
complete it. It was said that this case was decided by the 
judges of appeal upon some rules acted upon by courts of 
common law, but inconsistent with the principles of courts of 
equity. We 'are not aware that upon the main question in this 
case there could be any difference between the decision of a 
court of law and a court of equity. The question is, was it 
or not incumbent on the appellant to repair the old buildings 
and complete the new before he could require the respondents 
to accept a lease according to their agreement? If he was so 
bound, there is, in our opinion, nothing in the circumstances 
of this case which could relieye him from that obligation. 
The fire could have no such effect, nor would the circumstance 

. that the delay in the completion of the building was in part 
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attributable to the appellant's compliance with the sugges
tion,s of the respondents. The contract, in equity, was sub
sisting, although by the omission of the appellant to complete 
his part of it by the time stipulated, it might have become 
void at law; and if the appellant had been willing to restore 
the buildings, the obligation of the respondents to accept a 
lease might have been differently determined in law and in 
equity. But the construction of the contract, or the liability 
of the appellant within some time to perform what he had 
engaged to .do before he called upon the respondents to accept 
a leaset was not at all altered. Had our opinion upon the 
main question been different from that which we have found, 
it would have been necessary to consider several points of 
great importance which have been discussed at the bar, and 
in particular, as has been contended on the one hand, that the 
court ought so to modify the relief prayed by the bill, or could 
so modify it, as to do substantial justice between the parties; 
or whether, as has been insisted on the other hand, having 
regard to some of the terms of this contract, the alleged want 
of mutuality of remedy, and the difficulty (or as it has been 
called, impossibility) of placing the parties by any decree in 
the situation in which they ought by the contract to stand, 
the appellant should have been left to any legal remedy which 
he might have. The view which we take of the rights of the 
parties makes it unnecessary for us to enter into any discus
sion of these questions, further than as an examination of the 
relief which it has been proposed to ask appears to us to elu
cidate the principle upon which our decision is founded. It 
was said that there were two modes in which substantial jus
tice might be done; one was by decreeing a lease to be exe
cuted, dated on the 1st of April, ]840, containing covenants 
by the appellant to repair and complete the buildings, and by 
the respondents to keep in repair and restore them at the end 
of the term, and it was said that there would then be a sub
sisting lease, and an action against the appellant for the non
performance of his engagement to build and repair. But, in 
the first place, the respondents never entered into any such 
engagement, they never agreed to accept the appellant's co
venant to do the work after the commencement of the term; 
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Bnd if they had, the obligation on the appellant to complete 
the building, notwithstanding the fire, would have remained 
precisely the same. Another mode suggested was this; that 
the lease should be dated as on the day of the fire, and that the 
respondents should be considered as taking the premises as 
they stood before the accident on that day, and should under
take, by some covenant, an obligation to restore them to that 
condition; and that the appellants, on the other hand, should 
covenant to complete them when restored. Now, it is obvious, 
that this is to impose upon the parties a contract .which they 
never entered into, either by expression or implication; and 
although where a binding contract is subsisting, the comple
tion of which, in its exact terms, becomes impossible through 
accident, without any default of the party seeking relief, a 
court of equity will struggle with points of form, it cannot, 
for that purpose, alter the substance of the agrf~ement, or 
impose upon either party obligations totally different from 
those which by the agreement, he had contracted to perform. 
In this case there is no reason why the court, upon any 
principle of moral justice, should at all desire to inter
fere. Both parties are equally innocent; and the only 
question is, upon which of them the loss arising from an 
inevitable accident is to fall. The claim to relief has accord
ingly been very fairly rested in argument by the appellant, 
upon the general principle that the buildings, when the fire 
took place, were, in equity, the property, and therefore stand
ing at the risk of the respondents. For the reasons assigned, 
we are of opinion that this principle is not applicable to the 
case, and that the decision appealed from is right, and must 
be affirmed. With respect to the costs, as there have been 
conflicting decisions below, the case was very naturally 
brought here by appeal; but we think that, upon the main 
question, the respondents have, from the beginning, been 
right; and that some material allegations of the bill, which 
must have been within the knowledge of the appellant, are 
directly contradicted by the evidence; we do not think, there
fore, that there is any reason for excepting this case from the 
ordinary rule, and we think that the appeal must be dismissed 
with costs. 
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THE INSOLVENT LAW. 

In the first number of THE CPPER CANADA JURIST, we 
published an article on the subject of Imprisonment for Debt, 
and we then called attention to a law that had heen recently 
placed on the statute book, abolishing arrest in execution, 
and making various other changes in the mode of pursuing 
remedies between creditor and debtor; a law that we pro
phesied it would soon be found necessary to repeal, or 
very materially modify, as many of its provisions would be 
discovered to be almost impracticable. Its repeal has now 
taken place, and no part of it is embraced in the new law, 
except the form of affidavit to arrest on original process, and 
that is so modified, that the creditor is obliged to swear only 
to his debtor's intention to leave Upper Canada, instead of 
swearing to his belief of his intended departure from Canada, 
which deprived the creditor of the power of arrest, even 
though he might be well aware that it was his debtor's design 
to leave the Upper part of the province to reside in the 
Lower, with the very determination of defrauding him of his 
debt if possible. The obnoxious act has been superseded by 
the Insolvent Debtor's Law, which has introduced a new 
system into the province, which we have every reason to 
believe will be found on the whole highly beneficial in its 
operation; though we think that in many matters of detail 
advantageous alterations might be made. In all right and 
rational legislation upon the duties and liabilities of parties, 
arising Ol1t of failure to perform their contracts and engage
ments, the first and most important object will always be, to 
diminish the loss and inconvenience which the creditor is 
made to suffer through the insolvency of the debtor, and to 
place him as nearly in the position, in which by his engage-
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men is with his debtor he ought to stand, as the altered cir
cumstances of the debtor will permit; and this being effected, 
care must then be taken that no greater amount of suffering 
shall be allowed to fall upon the debtor, than may be necessary 
to give the creditor satisfaction, in such degree as it may be ob
tained from the debtor's property, and may prevent the encou
ragement of imprudence, fraud or dishonesty in others in the 
contraction of debts. In Upper Canada, as in England, the 
measures that have been introduced at varions times into the 
legislature on the subject of debtor and creditor, have not been 
framed in accordance with this principle; and indeed there 
has been no attempt at systematic legislation, for at one time 
we see a bill becoming a law, which has no object in view but; 
providing a more stringent remedy for the creditor than he 
had before; and at another, as a kind of balance of power, an 
act receiving the sanction of parliament, with ample provi
sions for relieving the sufferings of the debtor, but with little 
or no consideration for the safety of the creditor. It was for 
the want of attention to this principle, that we were so strenu
ous in our objections to the now-repealed act for abolishing 
imprisonment in execution for debt, and our first objection to 
the law by which it has been repealed is, that it has not 
repealed all the existing laws relating to insolvency, and 
reduced the hitherto conflicting legislation to one graduated 
system. There are several statutes in force in Upper Canada, 
by which insolvent debtors in custody, both on original and 
final process, are enabled to obtain relief by a weekly money 
payment from their creditors, unless it is made to appear to 
the court that they are withholding their property, or have so 
disposed of it for some fraudulent purpose, that the creditors 
cannot make it available as a means of payment. These 
statutes should have been repealed by the new law, and the 
whole subject of insolvency placed within the same jurisdic
tion; while at the same time the extended remedies given 
against property in England by the act of 1 & 2 Vic.,·c.llO, 
might have well been made a part of our law. Arrest on 
execution has been restored, and may now be made in ~e 
same manner as under the old King's Bench Act, with the 
exception of the form of the affidavit of debt, where the arrest 
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is founded on the presumed intention of the debtor to evade 
payment of his debt by leaving Upper Canada, and we think 
that it is better that the law should be placed on this footing. 
The common law commissioners in England recommended 
the abolition of arrest, both on mesne and final process, but 
their recommendation was not adopted as to the latter, 
because it was probably considered that no writ of fieri facias 
or other process could be effectually brought to bear upon 
property which the debtor had invested in the names of others, 
or which though standing in his own name, was placed in 
foreign funds and securities, wholly without the reach of 
process from the courts, and that therefore the fear of the 
suffering and disgrace of imprisonment must still be left as a 
means of enforcing that payment from debtors which might be 
sought for in vain from their sense of justice. We do not 
pretend to deny that great evils would not arise from an 
unrestrained power given to the creditor over the debtor's 
person, but the former insolvent acts prevented any great 
abuse of the power, and the new law gives a most summary 
and effectual remedy against it, by the proceedings that may 
be taken before the judge or commissioner. By the act, 
which is 8 Victoria, ch. 9, four classes of persons are entitled 
to be relieved from actual, and protected against impending 
imprisonment. The description apvlied to the first class of 
persons relieved and protected from imprisonment is, "any 
person not being a trader within the meaning of the statute 
now in force relating to bankrupts." The description of the 
second class is "any person not having been such trader 
before the passing of the said act." The description of the 
third class is, "any person having been a trader before the 
passing of the said [bankrupt] act, but excluded from the 
operation thereof." And the description of the fourth class 
iii, "any person, being such trader, but owing debts amount
ing in the whole to less than 100/." The first and fourth 
classes of persons are of the same descriptions, except in the 
fourth class that the sum of 100/. is substituted for 300/., as 
those brought within the operation of the insolvent acts in 
England, 5 & 6 Vic. ch. 116, and 7 & 8 Vic. ch 96, and the 
second and third classes are introduced in consequence of tlle 
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Bankrupt Act having no retrospective force, and its provisions 
not extending to cases of bankruptcy or insolvency before it 
was passed. Many of the imperfections in the Insolvent Act 
might have been easily avoided, by a more careful examination 
than seems to have taken place of the provisions of the 
English Insolvent Acts above referred to, and from which 
most parts of our act have been closely copied. In one class 
of cases the judge or commissioner appears to have no power 
to relieve, under circumstances in which it cannot have been 
intended to withhold relief. Where a trader is indebted in 
1001. to parties who are indebted to him in any amount less 
than that sum, the actuaL amount of debt owing from him will 
be 1001., although the available amount may not be more than 
501., or even 201. or 101. In this case the trader would most 
probably not be considered entitled to the benefit of the 
Insolvent Act, though no fiat could issue under the bankrupt 
law. And a question may also well be raised, whether a per
son who has contracted debts while a trader, but who has 
ceased to trade before the presenting of his petition, is entitled 
to the benefit of this act as a non-trader, though as the discon
tinuance of the trade, whether bonafide or resorted to solely 
with reference to this act, would not exempt the party from 
the operation of the bankrupt law, or deprive him of the 
advantage which that law affords; and as the intention of the 
legislature seems to have been to restrict the insolvent law to 
the cases of persons who could obtain no relief under the 
bankruptcy law, it may be presumed that the act would not 
be available to him. The trader who applies for his discharge, 
or who seeks for protection under this act, must be a person 
owing, in the whole, debts to a less amount than 1001. An 
allegation to this effect is contained in the trader's petition, 
but no mode is prescribed for testing the truth of the allega
tion, nor is there any provision, except an indictment for 
perjury upon the affidavit, as to the consequences of such an 
allegation being shewn to be untrue. If it should be dis
covered at any time that the debts of the trader did in fact 
amount to 1001. at the time of presenting the petition, then 
all the proceedings before the judge or commissioner will be 
void, as the case was not within their jurisdiction; and cer-
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tainly such a contingency might have been easily provided 
for, by directing that the decision of the judge or commis
sioner upon the first examination, should be so far binding, 
as to legalize all conveyances &c., under the interim and final 
orders of protection, and should be incapable of being im
peached, except by a proceeding before the judge or com
missioner by whom the order was granted. This is the 
more necessary, as a debt might exist which the debtor might 
have considered entirely inoperative; as, for instance, a debt 
barred by the Statute of Limitations, because that statute 
does not extinguish the debt, which remains as before, but 
only takes away the remedy by actiun; and as there is no limit 
set to proving the proceedings under the insolvent law null, 
they may be disturbed under such circumstances at any dis
tance of time. The debtor, whether in custody or at large, 
who comes within the description applied to anyone of the 
four classes mentioned above, is entitled to be discharged from 
custody or protected against arrest, unless as to the latter the 
arrest is made linder a judge'S order, upon the presentment 
of a petition in the form prescribed by the schedule to the act, 
and the granting of an interim order of protection, whether 
the facts contained in the petition are true or false. No 
notice is required to be given to the party at whose suit the 
debtor is in custody, though a notice must be give to one
fourth in number and value of the petitioner's creditors. 
There is no reason, indeed, for requiring notice, either where 
a suit has been commenced, or where no legal proceeding has 
been taken, since, supposing it to be given, the judge or 
commissioner has no power under the act to inquire into the 
truth of the matters alleged, when the discharge or order for 
protection is applied for. When, therefore, the petitioning 
debtor sees reason to apprehend that any material statement 
will be successfully impugned, he has only to content himself 
with the opportunity afforded him by the interim order of pro
tection, to remove himself and his property into the United 
States or els~where, out of the reach of his creditors and the 
jurisdiction created by the act, before the day appointed for. 
his examination, and thus save both judge, comm,issioner and 
creditors the trouble of taking any further proceedings against 
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him. This is again legislating contrary to the principle 
which we stated at the commencement, and which is the only 
true principle on which legislation between debtor and cre
ditor ought to proceed. The indulgence is all granted to the 
debtor; the security of the creditor is not regarded even for 
a moment, and yet the evil would have been easily remedied, 
by providing that the petitioner if in custody should remain 
there, or if at large, should give security for his appearance, 
or place himself in the custody of the court until the exami
nation had taken place. The judge or commissionl'r is em
powered to direct, in the final order, that some allowance 
shall be made for the support of the petitioner out of hi, 
estate and effects. By this is meant that the petitioner is to 
be supported out of an estate once his, but which has been 
transferred to his creditors in satisfaction of larger amounts 
due to them. It is a tax for the support of the insolvent, to 
be levied exclusively upon those who have already suffered 
by his insolvency, instead of throwing the burden of his sub
sistence on his friends or the public. This is borrowed from 
the English bankrupt law. In France, and other continental 
countries, the allowance of maintenance to the insolvent and 
his family, depends upon the decision of a majority of the 
creditors; though, if that decision is favourable, the amount of 
the maintenance, and the mode of affording it, is left to the 
authorities: yet in those countries there. is no bankruptcy 
fund as there is in England, and as there might be here, and 
out of which the allowance might be taken without harshness 
to the debtor or injustice to the creditor. Upon obtaining the 
final order, the petitioner is protected from actions for debts 
contracted by him before the time of filing his petition; and, 
on the other hand, all property acquired by the petitioner 
after the order, may, under certain conditions, be made 
available for the payment of his debts. This seems to be a 
much more convenient course than that provided by the 
Roman law of cessio bO'lWTUm, through which Cresar sought and 
obtained popularity among the poorer citizens. The Lex 
Julia protects from imprisonment the insolvent debtor not 
chargeable with fraud, who withdraw, himself from his pro
perty (cedit bonis), or in other words, abandons it to his 



THE INSOLVENT LAW. 39 

creditors. This law of cession, which has been adopted with 
respect to non-traders in Scotland, France, and nearly all the 
continental states, after taking the debtor's present property, 
protects his person, but leaves him open to actions, and also 
to executions against his after-acquired property, at the suit 
of individual creditors, both old and new. The system intro
duced by the act is also preferable to the continental law of 
bankruptcy, under which, unless there be a composition 
(concordat) the bankruptcy is worked by distributing the 
effects, leaving the bankrupt after the final dividend liable to 
the action of each creditor for the unsatisfied portion of his 
claims, 8I\d it is also preferable to the system introduced by 
~e English law of bankruptcy. By the first section of the 
act, the petitioner must have rellided "twelve calendar months 
in the district" in which his petition for relief or protection 
is presented, but out of what period of his life the twelve 
calendar months are to be taken no where appears. The 
legislature may have intended, and from the form of the 
petition, we presume did intend, that the twelve months' 
residence should be next before presenting the petition, but 
all thill intention has not been expressed, there can be no 
doubt that any twelve months, though not consecutive, wilJ 
be sufficient, and that they might be, for anything that 
appears to the contrary, the first twelve months of his exist
ence. Neither is it necessary that the petition should be 
presented to the judge or commissioner of the district in 
which he ill residing at the time his petition is presented, as 
the act only reqJlires that the petition should be preferred 
before the judge or commissioner of "the district wherein he 
may have resided twelve calendar months," and the peti. 
tioner complying with the other requisites of the statute as to 
notice, &c., may be living at one end of the Upper Province, 
and his petition may be presented to a judge or commissioner 
at the other. The petition is required to be signed by the 
petitioner in the presence of a person described as attorney 
or "agent in the matter of the said petition." It may be 
presumed, from the frequent use of the word" agent," when 
Cj)upled with the word" attorney," as denoting an attorney 
who acts for the attorney immediately -,"oyed by the client, 
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that the agent referred to in this form must be an attorney, 
and such has been the construction that the insolvent com
missioners have put upon the ·same form of attestation under 
the insolvent acts in England, because they have felt the 
inconvenience that would almost inevitably arise from allowing 
insolvents to be in the hands of persons, over whom no 
salutary controul could be exercised. After the expiration of 
the time allowed by the interim order, or any renewal thereof, 
the petitioner who has been discharged from custody under it, 
may be again taken in execution. It is not stated whether 
fresh process must issue in such a case. There seems to be 
no reason why the sheriff should not be empowered to retake 
the petitioner, or his property, if they can be found, upOQ 
process already executed, unless such process has been 
returned. By the 17th section of the act, it is enacted, that 
when the assignee accepts a lease, or an agreement for a 
lease, to which the petitioner is entitled, " the said petitioner 
shall not be liable to pay any rent accruing after the filing of 
his petition, nor be in any manner sued after such acceptance, 
in respect of any subsequent non-observance or non-performance 
of the conditions, covenants or agreements therein contained." 
According to strict grammatical construction, the word " sub
sequent" would refer to the acceptance, whereas in practice 
it ought to refer to the filing of the petition; as there can be 
no reason why liability to conditions, covenants and agree
ments should continue longer than liability to rent. The 
extent of the protection afforded by the final order under the 
29th and 31st sections does not seem to be very clearly or 
properly defined. The 29th section protects the petitioner 
against the claims of indorsees or holders of negotiable secu
rities, but it contains no provisions in respect of the claims of 
parties, who as drawers, indorsers or acceptors, may be called 
upon to pay the amount of bills, for which the petitioner may 
be ultimately liable. The 31st section enumerates several 
species of debts which are to disentitle to the benefit of the 
act, and these seem to have been copied from the English 
acts without much consideration. There is no mention made 

. in this section of damages for a malicious prosecution, nor the 
costs of a vexatious·dffence, nor is the petitioner excluded by 
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fraudulent preference. A voluntary preference may be 
It'gally fraudulent, without involving moral guilt; but it may 
exist in a form quite as odious as fraud in contracting a debt. 
A judgment for a malicious trespass is one cause of exclusion, 
but as the statute by which a judge certifies a trespass to be 
malicious is not in force in this province, it is difficult to 
understand how that cause of exclusion can apply. A breach 
of trust is also a cause of exclusion, and this is properly so, 
where the breach of trust is fraudulent, or for the personal 
benefit of the trustee, but it will have equal effect in excluding 
him from the benefit of the act, where, to save the cestuique 
trust from ruin, he has, at his own personal risk, advanced 
money upon leasehold security, &c., where he was authorised 
only to take freehold security. The act contains no provision 
respecting the property of the petitioner in case the final 
order is refused; and· the imperial act 5 & 6 Vic., ch. 116, 
was open to the same objection, which was, however, removed 
by 7 & 8 Vic., ch. 96, which, upon such refusal, revested the 
property in the petitioner, subject to the acts done by the 
assignee. This we consider quite as objectionable as the 
omission in the former statute, as there can be no reason why, 
after an adjudication that the petitioner is not entitled to 
his discharge, the property remaining in the hands of the 
assignee should not be applied in a rateable diminution of the 
liabilities which he has improperly incurred. Our objections 
to the Insolvent Act are merely against what appear to be 
errors in detail, which can easily be remedied by an amending 
act in the next session of the legislature, when the suggestion 
that we have thrown out for the entire repeal of all the old 
insolvent acts might also be adopted. We shall probably 
revert to this act at a future opportunity, as our object is to 
assist, as much as is in our power, in carrying out the impor
tant principle to which we have referred in the commencement 
of this article-a principle which we are convinced everyone 
must believe it is most necessary to keep in view, in making 
alterations in the existing laws of debtor and creditor. 

G VOL. II. 
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LAW AND FACT. 

Ma1ice, in the ordinary popular sense of the term, means 
simply an evil disposition of mind to cause misery, hurt or 
suffering. The law, however, distinguishes between malice 
in law, and malice in fact. Malice in law, imports a legal 
inference, but it is one which is made by the law whenever a 
hurt or damage is wilfully done without any lawful authority 
or excuse. It is founded, therefore, on that which is ordina
rily mere matter of fact-the wilful doing of a hurtful act, 
which is prohibited to be done except where the law sanctions' 
the doing. The adjudication, therefore, that any act is 
maliciously done, in a legal sense, involves the conclusion 
that the law does not sanction the act. It frequently, how
ever, happens, that the law does not prohibit the doing of an 
act altogether, although its tendency may be to cause hurt or 
annoyance, but only sub modo: as where it is not done b01la 
fide, but on the contrary, with the disposition to occasion hurt, 
pain or suffering; that is, where it is done of malice in fact, 
or malice in the ordinary popular sense of the term. Thus 
the law prohibits the malicious publication of a writing hurtful 
to the character of another person: if such a writing be in 
4act published wilfully, and moreover without anything to 
warrant or excuse the act, malice is a mere inference of law 
from the facts; but if the publication had been on an occasion 
which would have furnished an excuse, provided the act were 
done bond fide with a view to the occasion, then the question 
being as to the existence of an actual malevolent design to 
injure, would be a question of malice in the ordinary popular 
sense of the term. In all such cases, the question of malice 
in law, involves the question of malice in fact. A peculiar 
and technical meaning is annexed to the term malice in the 
law of homicide. By constructive malice, or malice in law, is 
meant (according to Mr. Justice Foster) that the fact has been 
attended with such circumstances as are the ordinary symptoms 
of a wicked, depraved and malignant spirit, and carry with 
them the plain indications of a heart regardless of social duty 
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and fatally bent upon mischief. ThE' words of this description 
seem to be too indefinite to furnish any certain rule or test for 
mere legal decision; and, expressed as they are in popular 
terms, they would rather seem to describe matter of fact for a 
jury, than matter of law for the court. It must, in every such 
case, be an important and material question, in point of natu
ral justice, whether the accused did not wilfully place the life 
'of the deceased or some other person in jeopardy by a wilful 
act or unlawful omission. If he did so, the case seems pro
perly to fall within the description of one regardless of social 
duty, fatally bent on mischief. If he did not so wilfully put 
life in peril, it is difficult to suppose any case which would 
properly fall within this description of malice. It may be 
observed that this doctrine of constructive malice, which thus 
makes tbe inference of malice to be one of law, to be drawn .y the court from the circumstances, without any inference in 
fact as to the mind and disposition of the accused in doing the 
·act, has not been free frOID inconvenience in practice; and 
that in solDe instances the ·court, for want of such a conclusion 
in fact, has been unable to pronounce any judgment. The 
-question of fraud admits of a distinction analogous to that inci
dent to malice, viz., fraud in law and frdud in fact. It was 
'Observed by Lord Ellenborough, in the case of Doe v. Man
ning, 9 East., 59, tnt fraud or covin is always a judgment of 
law upon the facts; but a fraudulent intention is usually a 
~uestion of fact. Upon an issue taken generally on an alle .. 
gation of fraud it is a question of fact, and there being in sucL. 
case no fraud in fact, there is none in law; per. Buller, J., ill 
Pease v. MarlGw, 5 T. R., 80. Whether ,the taking of a tene-
ment was hi fraud of the laws relating to settlements of the 
poor is a questiOD of fact; so also, whether a bill of exchange 
was obtained by fraud.-Grew v. Bevan,3 Stark., N. P. C., 
134. The cases which have been referred to, and many others 
which might be cited, seem for the most .part to consist witlt 
die positions already adwDced, it remains to advert to a class 
of cases in respect of which much doubt has been expressed. 
In actions for malicious prosecution, it is well known that the 
negation of probable cause is essential to the maintenamre of 
the'action, and the diftieulty has been to,detemline:whetber 
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this is a question of law or fact. As to the term probable 
itself, it is no doubt one of known popular meaning; and if we 
look to the nature of the inquiry which this conclusion in
volves, it is one to which the powers of a jury are well 
adapted, and which are exercised by juries in analogous cases. 
It is one of the most important duties of the jury to decide 
whether the probabilities raised by the evidence in criminal 
cases be sufficient to warrant a verdict of guilty, and in other 
instances to determine on which side the probability prepon
derates. It is seldom, indeed, that questions of probability can 
be measured by any legal rule or test, or are capable of any 
other decision than by the sound sense and discretion of those 
who enquire. The existence of all those circumstances which 
tend to crimination are undoubtedly matters of fact; and the 
law has no better means of fixing the precise point where the 
force of such evidence shall be sufficient to warrant a prose
cution, than it has for determining by rule, what shall be 
sufficient to warrant a conviction. Where, indeed, any rule 
of law intervenes, and perhaps where any such rule can be 
laid down, that rule must prevail, as in all analogous cases. 
According, however, to several modern authorities, the ques
tion, in the absence of any such rule, is a conclusion of fact 
for the jury. In Davis v. Russell, 5 Bing. 354, the judge 
directed the jury to consider, whether the circumstances 
afforded the defendant reasonable gruund for supposing that the 
plaintiff had committed a felony, and whether in his situation 
they would have acted as he had done: and the court held, 
that the direction was substantially correct, and Best, J., 
observed, that it was for the jury to say whether they believed 
the facts, and if they believed them-whether the defendant 
was acting honestly. In Beckwith v. Philby, 6 B. & C., 637, 
Littledale, J., directed the jury to find for the defendants, if 
they thought on the whole that the defendants had reasonable 
cause for suspecting the plaintiff of felony. And Lord Ten
terden said, whether there was any reasonable cause for sus
pecting that the plaintiff had committed a felony, or was about 
to commit one, or whether he had been detained in custody 
an unreasonable time, were questions of fact for the jury. 
In Macdonald v. Rook, 2 Bing. N. C. 217, it was held that 
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the judge was warranted in leaving the question of want of 
probable cause to the jury, that question depending upon a 
chain of facts; and Tindal, C. J., observed, there are some 
cases, no doubt, in which a judge may be expected to tell the 
jury, whether or not a defendant had probable cause for pro
ceeding against a plaintiff, as in case of a threatening letter 
or the like; but where the probable cause consists partly of 
facts and partly of matter of law, a judge would be warranted 
in leaving the question to the jury. In James v. Phelps, 
II Ad. & EI. 453, the defendant had prosecuted the plaintiff 
under the stat. 7 & 8 Geo. IV., ch. 30, sec. 6, for maliciously 
and feloniously obstructing a mine, and the plaintiff was 
acquitted on the ground that he effected the obstruction under 
a claim of right by his employer, and by the employer's 
direction. It appeared in the evidence on the trial of the 
action, that there had been disputes between the defendant 
and the employer on the subject before the obstruction, and 
that the defendant knew from the plaintiff that the obstruction 
was intended as an assertion of the employer'S alleged right. 
The judge at the trial nonsuited the plaintiff, but it was held, 
on motion to set aside the nonsuit, by the Court of Queen's 
Bench, that the judge was wrong in nonsuiting in such a case, 
that the question was one for the jury; and a new trial was 
granted.. Lord Denman, in giving judgment, said, " Malice 
is a question that must go to the jury. The question whether 
there be or be not reasonable or probable cause may be for the 
jury or not, according to the particular circumstances of the 
case." It is clear, however, in the first place, that the ques
tion of probable cause is subject to several legal rules. The 
question as regards the defendant is, whether he had probable 
cause to excuse or justify what he did; and the existence of 
facts which alone, if known and acted upon, would warrant the 
conclusion of probable cause, cannot support it, if they were 
unknown to the defendant, or though known, if he also knew 
other facts which shewed that there was in truth no probable 
cause.-Sir Arithony Ashley's case, 12 Co.·92. So in an 
action against a magistrate for a malicious conviction, the 
question is not whether there was in fact probable cause for 
convicting, ,but whether he had probable cause for convicting.-
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Burley v. Bethune, 5 Taunt. 580. There are also authorities 
which shew not merely that probable cause is a conclusion of 
law in particular instances, but generally, however numerous 
and complicated the facts may be. In Johnstone v. Sutton, 1 
T. R. 545, it was said, that the question of probable cause, ill a 
mixed question of law and fact; that whether the circumstance. 
alleged, to shew it probable or not probable, existed, i. 
matter of fact; but that whether, supposing them to be true, 
they amount to probable cause, is matter of law. In Davis v. 
Hardy, 6 B. & C. 225, which was an action for a malicious 
prosecution for embezzlement, the judge nonsuited the plain
tiff, and the court refused to set the nonsuit aside. In Black
ford v. Dodd, 2 B. & Ad. 179, the action was brought by the 
plaintiff, an attorney, against the defendant, for a maliciQUS 
prosecution, on a charge of sending a threatening letter. 
which was produced and read at the trial; the judge non
suited the plaintiff, on the ground that there was reasonable 
and probable cause for preferring the indictment; and the 
Court of Queen's Bench held, that the nonsuit was correct; 
that the evidence did not raise a question for the jury. There 
are also many other cases where the court has decided on the 
question of probable cause, many of which were capable of 
decision as matters of law, falling within the rules noticed in 
the case of Panton v. Williams,2 Q. B. 169. In this case, 
it appeared that Panton ,had indicted Williams, and two others, 
for having forged a will; Williams, after an acquittal, brought 
an action for a malicious prosecution; Panton pleaded not 
guilty; and on the trial, a great mass of evidence was prg .. 
duced, as to the existence of probable cause. Lord Denman, 
before whom the cause was tried, having summed up the 
evidence, directed the jury that it was not a question gf law, 
in a case of that sort, whether there was reasonable and pro
bable cause, but that it was altogether a question of fact, for 
the jury. The counsel for the defendant tendered a bill of 
exceptions on this ruling, and the jury found for the plaintiJf, 
300/. damages. Tindal, C. J., on giving judgment, thus 
expressed himself: "Upon this bill of exceptions, we take 
the broad question between the parties to be this: whether. 
in a case in which the question of reasonable or probable 
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cause depends, not upon a few simple facts, but upon· facts 
that are numerous and complicated, and upon inferences to be 
drawn therefrom, it is the duty of the judge to inform the 
jury, if they find the facts proved, and the inferences to be 
warranted by such facts, the same do or do not amount to 
reasonable or probable cause, so as thereby to leave the ques
tion of fact to the jury, and the abstract question of law to the 
judge; and we are all of opinion that it is the duty of the 
judge so to do." With respect to the inferences drawn from 
the course of pleading, according to the older cases, it is 
observable, that such authorities do not by any means prove 
that the question of probable cause is always, and in the 
absence of any specific rule or principle, adequate to the 
decision, to be regarded as a question of law, but only that 
such a rule or principle was applicable in the particular case. 
It seems however to be pretty clear, that formerly all conclu
sions as to what was reasonable or the like, were considered·to 
be questions of law for the decision of the court, and of course 
the pleadings were framed accordingly, and they now prove 
no more than that such questions are dealt with as questions 
of law. Lord Coke seems to have argued, all laws must be 
relUlonable, and therefore, what is reasonable is matter of legal 
determination:· this is however by no means a necessary, or 
as it seems, a just inference; it consists not only with reason, 
but' with law, that matter of fact should be decided by a jury: 
this is what the great elementary rule which we have chosen 
for our text requires; and the question resolves itself ulti
mately into this-whether the conclusion of probable cause 
be in its own nature one of fact or of law. According to the 
older authorities, the questions not merely of reasonable and 
probable cause, but of reasonable time, and other such con
clusions; seem as already intimated, to have been regarded as 
questions of law. The rule has already been adverted to
"quam longum esse.debet· (tempus) not definitur in jure sed 
pendet ex discretione justiciariorum." And this position as 
to reasonable time was to be also applied to all things uncer
tain which ought to be reasonable; for nothing that is con
tiWry 00 reason is consonant to law. It was therefore held 
that any such question should be determined by the judges, 
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in order that legal consistency and unifonnity might be pre
served. The difficulty attending this doctrine, and the incon
venience which must necessarily result from a multiplicity of 
legal decisions on matters so uncertain as to excbtde legal 
definitions, had been then experienced but in a small degree 
in comparison with that which has been felt in modern times. 
It was then, and has afterwards been, as it seems, too hastily 
inferred, that because reasonable time has in particular 
instances been deemed to be a question of law, it was to be so 
treated in all. In the case of Darbishire v. Parker, 6 East. IS, 
Lawrence, J., expresses himself to that effect, because in the 
case of Tindal v. Brown, I T. R.167, the jury found merely the 
circumstances. It has been already seen that this general doc
trine has been shaken by many more recent authorities. Lord 
Coke's comment on the very case mentioned in the text of Lit
tleton, sec. 69, is materially impugned by modern authorities. 
It is there laid down generally, that "executors shall have rea
sonable time to take the goods of their testator from his mansion; 
and this reasonable time shall be adjudged by the discretion of 
the justices before which the cause dependeth, for reasonable
ness in this case belongeth to the wisdom of the law." A court 
would, no doubt, in the present day, under particular circum
stances, prono11I1ce upon such a question without the aid of a 
jury: they might hold that an hour was too short, a year too 
long a time to be reasonable; but in a case of real doubt the 
question would probably be considered to appertain to ajury. 
Several authorities have already been cited which militate 
against the more ancient doctrine. In Tindal v. Brown, t() 
which Lawrence, J., refers in Darbishire v. Parker, the court 
held that there was sufficient foundation for layi7I!J dcrwn a 
legal rule, then but imperfectly established, as to giving notice 
of the dishonour of a bill of exchange. Lord Mansfield there 
observed, that" what is reasonable notice is partly a questieD 
of fact, and partly a question of law. It may depend in some 
measure on facts, such as the distance which the parties live 
from each other, the course of post, &c., but whenever a rule 
can be laid down with respect to this reasonableness, tho1 should 
be decided by the court, and adhered to by every one for the sake of 
certainty. 
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Lord Mansfield does not say that reasonable time ought 
always to be an inference of law from the facts, but only that 
it is to be such where a rule of law can be laid down as to reason
ableness. So, according to the judgment of Lord Kenyon, 
in Hilton v. Shepherd, and Hope v. Alder, 6 East. 14 & 16, 
where no acknowledged rule or principle of law defines the 
limits between reasonable and unreasonable, the question 
seems to be for the jury under all the circumstances of the 
case. In Smith v. Doe demo Lora Jersey, Abbott, C. J., said, 
"I conceive that, in this as well as in all other cases, courts 
of law can find out what is reasonable, and that in some cases 
they are absolutely required to do so. In many cases of a 
general nature, or prevailing usages, the judges may be able 
to decide the points themselves; in others, which may depend 
upon particular facts and circumstances, the assistance of a 
jury may be requisite." General as these observations are, 
they are available to shew that the learned judge did not 
consider such questions to be exclusively questions either of 
fact or of law; and they clearly tend to shew the distinction 
between cases where a general rule can be laid down by reason of 
the generality of their facts, or an actually existing usage which 
requires only legal sanction to be a law, and all others, which 
depending on a multitude of special facts and circumstances, 
are for the decision of a jury. As it appears to be clear from 
the decisions and dicta to which we have referred in the course 
of the preceding observations, that the more ancient doctrine 
on this subject cannot be now generally sustained, we cannot 
but regret that it was found to be necessary to decide the 
case of Panton V. Williams upon authorities deemed to be 
incontestable, without much consideration whether the ques
tion of probable cause was in its own nature to be regarded as 
one of fact or of law, or whether the rule as there laid nown 
was to be considered as generally applicable to all general 
conclusions from facts of the like description, or as founded on 
considerations peculiar to the particular class. We propose 
to conclude with a few observations as to the comparative 
advantages or disadvantages likely to result from referring 
such conclusions to one of these modes of decision rather than 
the other, and on the question which Murse best consists with 
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the important elementary rule on the subject,. disregard of 
which would probably be attended with much inconvenience. 
There can be no doubt that where a plain practicable rule can 
be laid down for the decision of such questions, although it be 
of an arbitrary and artificial character, as in the case of pntting 
an end to a tenancy by a six months' notice to quit, instead 
of leaving reasonable notice in each case to be decided upon 
its own circumstances, ac'cording to the ancient practice; or 
that of substituting a general rule as to the time of giving 
notice of the dishonour of a bill of exchange, in place of a 
decision on the peculiar facts of each case, such a rule is use~ 
ful and beneficial. It is plain, on the other hand, that to refer 
such questions to the decision of the court, when they depended 
on a multitude of facts and circumstances too numerous, and 
of too complicated a nature to be susceptible of any definite 
and convenient rule, would be attended with incenvenience;. 
legal, but almost imperceptible distinctions would be multi
plied to an excessive and indefinite extent. Dnder such cir~ 
cumstances, uniformity of judgment would be impracticable, 
and many conflicting decisions would necessarily result. 
Whenever the court decided upon circumstances, the decision 
would become a precedent and rule of law; and as each 
decision would afford room by comparison for a great number 
of distinctions, the obvious effect would be to multiply prece-< 
dents to an inconvenient and unlimited extent. On the other 
hand, by abstaining from legal decision, except in cases where 
some decisive rule or principle of law is clearly applicable, and 
by adopting, in others, the inference of the jury in point of 
fact, substantial justice is administered, and the law is relieved 
from the perplexity occasioned by nice and subtle distinctions. 
The practice of referring the question of probable cause to 
the court in all cases, although no rule or principle of law be 
applicable, is open to much objection. A class so constituted, 
is in truth, as regards the general elementary rule, of an 
anomalous character. Described, as every such conclusion is, 
in popular terms, and capable of being decided in that sense 
by a jury, it is primilfacie a question of fact: it would seem 
therefore to be anomalous to deal with it as a question of law, 
where there was no law to govern it, although undoubtedly 
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whenever any such rule is applicable, the popular sense of the 
term merges in the legal sense, and the elementary rule 
applies as in other instances of applying a legal rule. It 
would be necessary, in pleading it as a defence to an action of 
trespass, to state all the circumstances which might possibly 
be necessary to enable the court to draw the conclusion. It 
might be requisite therefore, in some instances, to set forth on 
.the record a great body of circumstantial evidence, consisting 
of those varied and numerous combinations of minute circum
stances, which tend in evidence to a conviction on a criminal 
.charge. Trials on such charges are often very long, and upon 
an action for a malicious prosecution, it would, in a doubtful 
ease, be as impolitic to omit the allegation of any circumstance 
tending to criminate the plaintiff, as it would be to omit proof 
of it in evidence on the trial of an indictment. The question 
of probable cause frequently depends on evidence as to iden
tity, similarity of handwriting, tracing of footsteps, &c., and 
sometimes not merely on the fact of similarity, but on the 
extent and degree of similarity; an adequate and correct 
statement of which on the record, in order to enable the court 
to judge of the effect which such evidence ought to produce 
on the mind of the prosecutor, would be impracticable. The 
practice of referring any such class of questions to the court, 
would be to impose on the latter the frequent burthen of 
deciding in the same cause many questions of this nature, in 
order to meet the state of facts that might ultimately be found 
by the jury. When the number of witnesses, and of facts and 
circumstances, were great, much labour would thus be incurred 
in exhausting all the different combinations which might pos
sibly result, and precedents would be accumulated to an incon
venient extent. It is indeed necessary, in ordinary cases, 
that, to enable a jury to find a general verdict, the court should 
state the law, to enable them to apply it to the facts: this, 
however, requires only an exposition of the known existing 
law, which governs the right or liability in question, and 
seldom requires that such multiplied phases of the case should 
be exhibited to the jury, as would be necessary for their in
struction as to a general conclusion, such as probable cause, 
when it was governed by no general law; but the effect of 
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each combination of facts depended on the mere discretion of 
the court. It may perhaps be said, that although the ordinary 
rule may be that reasonable time and other such conclusions, 
should be for the jury; yet, that in particular instances, such 
as that of probable cause, the question may, by a positive rule, 
be for the decision of the court, as of matters arising collate
rally in the cause. It is obvious, that if this were so held, it 
would still amount only to a dispensation with the rule, or to 
an exception from it in respect of the particular class of cases. 
The questions or conclusions thus referred to by the court, 
would still, when they were not governed by any rule of law, 
be in their own nature questions of fact, which, in analogous 
cases, could be. decided by the jury, and the functions of the 
court and jury would be in great danger of being confounded. 
It would seem better that all conclusions of a general nature, 
as to matters of fact, where no known or positive rule of law 
can be applied to them, should be decided upon by a jury, a 
tribunal which, if not the best for the decision of matters of 
fact, is one which tends to keep questions of law and fact 
distinct from each other, and to prevent the evil consequences 
which the confusion would entail, not the least of which would 
be much uncertainty, much vexatious litigation, and of course 
farge additions to the already daily accumulating mass of con
flicting and frequently unsatisfactory decisions. 

CASES IN THE ENGLISH COURTS. 

MARTIN v. GRANGER. 

2 DowL & Lown. 26S. 
The affidavit in support of a motion to set aside process served in a wnmg 

county, stated tha~ the process had been served more than two hundred yards 
from the boundanes of the proper county: Held, sufficient, without adding 
that there was no dispute as to boundaries. . 

A rule had been obtained by Cha;rmell, Serjt., calling upon 
the plaintiff to shew cause why the copy of the writ of sum
mons issued in this action should not be set aside for irregu-
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larity. The affidavit upon which the rule was granted, stated 
that the defendant had been served at Garraway's Coffee 
House, in the City of London, being a place more than two 
hundred yards from the boundaries of the county of Middle
sex, with a copy of a writ of summons issued into that county. 
. Dowling, Serjt., shewed cause. The affidavit is insufficient. 
It ought to have stated the place to have been more than two 
hundred yards from the boundaries, and also that there was no 
dispute as to boundaries; Webber v. Manning (a). [Maule, J. 
-When the place is near the boundaries of another county, 
it may be necessary to swear that there is no dispute about 
them; but surely there can be no occasion for such an allega
tion, when the defendant positively swears that the place is 
more than two hundred yards from the boundaries of the 
proper county. Ti7Ulal, C. J.-The argument would be the 
same, if the place were five miles off.] 

Channell, Serjt., contra. Where the party making the 
affidavit, merely states his belief that the place is more than 
two hundred yards from the boundaries, he ought to add that 
there is no dispute about the boundaries; otherwise he might 
be stating his belief on a disputed point. Here, however, he 
swears positively that Garraway's Coffee House is more than 
two hundred yards from the boundaries of the county of Mid
dlesex; Harrison v. Wray (b). 

PER CURIAM. 

Rule absolute. 

TOWNSON V. JACKSON. 

2 Dow!. & Lown.369. 

In an action for goods sold, &c., the particulars of demand stated the action to 
be brought" to recover the sum of 37/., the balance of an account of 108/ . .. 
(giving no credit for any specific sums.) The defendant pleaded as to 5i., 
parcel, &c., a set-oft'to that amount. Held, that it was a question for the jury 
to say, whether the balance claimed meant a sum, after giving credit for the 
51. set-oft'. 

This was an action for goods sold and delivered, and for 
money due on an account stated. The defendant pleaded the 
general issue and payment, to the whole declaration; and as 

(4) 1 Dow!. 24. (b) 1 D. & L. 366: See S. C. 11 M. & W. 815. 
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to the sum of 51., parcel of the moneys in the declaration, a 
set-off. 

The particulars of demand stated the action to be brought 
"to recover the sum of 371., being the balance of the following 
account;" then followed various items for goods sold, amount
ing to 1081., but no credit was given in express terms for any 
sums which rertuced the 1081. to 371. 

At the trial before Pollock, C. B., at the last assizes at 
Appleby, the plaintiff proved by the admission of the defen
dant, that a balance of 371. odd was due. The defendant 
proved his set-off of 51., and contended that the set-off was 
pleaded to so much of the balance claimed by the particulars, 
and that therefore the 51. should be deducted from the 371. 
The learned judge left it to the jury to say whether the 
balance claimed, meant a sum after giving credit for the set
off. A verdict was found for 371. 

Atkinson moved for a new trial, on the ground of misdirec
tion, and submitted that the learned judge ought to have 
decided as a question of law that the set-off was pleaded to 
the balance. He cited Eastwick v. Harman (a), Tuck v. 
Tuck (b), Reg. Gen. Trin. T. I Vict. (c). 

POLLOCK, C. B.-It was proved at the trial that the parties 
met together, and that the defendant then admitted a balance 
of 371. to be due. I thought it was a question for the jury, 
whether the set-off was taken into consideration, when the 
defendant admitted the balance. The rule of court is, that a 
defendant need not plead payment of a sum for which credit 
is given in the particulars; but still it must be an open ques
tion for the jury to say, whether a balance exists upon the 
whole account between the parties. Lamb v. Micklethwaite 
(d) is quite decisive of this case; the only difference is, that 
that was a case of payment, this is one of set-off. Where a 
party demands a balance, without stating how that arises, if 
the defendant plead payment, the plaintiff may show that in 
his balance, credit has already been given for the sum 
pleaded. A set-off is not even within the rule of court, and 

(0;) 8 Dow!. 399; See S. C. 6 M. & W. 13. 
(6) 7 DowL 373; S. C. 5 M. & W. 109. (c) 8 A. & E. 280. 
(d) 1 Q. B. 400; See S. C. 1 G. & D. 136; 9 DowL 531. 
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~o the difficulty does not arise; but supposing it did, Lamb v. 
Micklethwaite is a decisive authority, that though a defen
dant ought not to plead payment of a sum for which credit is 
given; yet if he pleads payment, when the plaintiff claims a 
balance, it is a question for the jury, to say whether or not in 
such balance, credit has not already been given for the sum 
pleaded. Divested of technicalities, tIle matter stands thus: 
the plaintiff says, "You owe me 1 001. on the balance of ac
count;" the plaintiff says, " I have paid 501., and have a set-off 
to the amount of another 501." At the trial, the plailltiff 
proves, by the admission of the defendant, that 100[. is due 
upon the balance of account: the defendant then proves pay
ment of 501., and a set-off of another 501.; the plaintiff then 
calls a witness to prove that the 501. paid and the 50l. set-off 
are both included in the balance. 

PARKE, B.-A set-off is not within the operation of the 
rule; consequently, when the plaintiff says that he claims a 
balance, he only means to say, he is willing to take that sum; 
but he is at liberty to prove any part of his demand, and is not 
bound to prove the extent of his demand. For instance, if he 
claims 1001., and says that he is willing to take the balance 
amounting to 371. odd; if he proves any part of the balance, 
he is entitled to a verdict. When he gives credit in this form 
in the particulars, he only means to say, " I am willing to 
take that sum stated as the balance." The plea of set-off was 
to part of the 100[. demanded, not to the 371. demanded. My 
lord was quite right in leaving it to the jury to say, whether 
or not the set-off had not been taken into account when the 
defendant admitted the balance. It is perfectly settled that 
the new rule does not apply to cases of set-off, but only to 
cases of payment.-Rowland v. Blaksley. (a) Independently 
of that question, supposing the pleas of set-off and of payment 
to stand 011 the same footing, this particular does not give 
credit for any specific sum set off or paid; but only claims a 
balance. 

Rule refused. 

(a) 1 Q. B. 403; S. G. 2 G. & D.734. 
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BROWN v. NELSON. 

2 DowL & Lown. 405. 

Where a cause, and all matters in difference, are referred to an arbitrator, who 
is to make an award, the costs of witnesses, &c., attending before him are 
costs of the reference, and not costs of the calise. 

This was an action against a surveyor for negligence in 
superintending certain repairs, alterations, and additions to a 
rectory house. The declaration contained three counts, and 
there were several pleas, upon which issues were joined. The 
cause, and all matters in difference, were referred by a judge'. 
order to an arbitrator, the costs of the cause to abide the 
event, and the costs of the reference and the award to be in 
the discretion of the arbitrator. The arbitrator found all the 
issues for the plaintiff, and assessed the damages at 280/. He 
also found that there were no matters in difference between 
the parties, other than the several causes of action in the 
declaration mentioned, and directed that the costs of the 
reference should be borne by each party in equal moieties. 
The master allowed the plaintiff the costs of the pleadings as 
costs in the cause; but refused to allow him more than a 
moiety of the costs of the witn~sses before the arbitrator, his 
attorney's charges and counsel's fees; on the ground, that such 
expenses were to be considered as costs of the reference, and 
not costs in the cause. 

Fish moved for a rule, calling on the defendant to shew 
cause why the master should not review his taxation. The 
costs of maintaining the issues before the arbitrator, must be 
considered as costs in the cause. In Mackintosh v. Blyth (a), 
the arbitrator omitted to certify as to the costs of the 
reference, and it was held that they followed the verdict. 
[Pollock, C. B.-The certificate of an arbitrator is a totally 
different matter, for in that case all expenses are considered 
to be expenses in the cause. But where there is a reference 
to an arbitrator, who is to make an award, all proceedings 
before him are proceedings in the reference, and not in th~ 
cause.] The case of Tregoning v. Attenborough (a), is in 
point. There, in an action of trover, a verdict was taken 

(/I) 7 Bing. 733; See S. C., 5 M. & P,453; 1 DowL 225. 
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for the plaintiff for the full amount of the goods converted, 
the plaintiff consenting to take them back in reduction of 
damages, suhject to the determination of an arbitrator under 
an order of Nisi Prius, as to the amount of the deterioration; 
the amount, together with the costs of the cause, to be paid 
by the defendant; it was held, that the expenses of the wit
nesses before the arbitrator were costs in the cause. Taylor 
v. Gordon (a), may seem at variance with the position con
tended for, but in that ease,' there was a reference of matters 
dehors the cause, and that fact is relied on by Tindal, C. J., 
who says, "Here a very large field of inquiry was opened 
before the arbitrator, quite independent of the question at 
issue in the cause." But in the present case, the arbitrator 
has expressly found, that there were no matters in difference, 
except those in the cause. 

POLLOCK, C. B. - If the arbitrator intended that the 
plaintiff should ha,'e these costs, he ought to have awarded 
them. 

PARKE, B.- Costs in the cause are costs up to the time 
of the reference. 

Rule refused. 

WALTON V. MASKELL. 
2 Dowl. & Lown. 410. 

A declaration stated tbat one J. "'as indebted to tbe plaintiff in 171. lIs., and 
tbereupon, in consideration that tbe plaintiff would, for and on account of the 
said sum, accept the joint and several promissory notes of J. and one E., for 
payment of 171. lis. six months after date, and would tberehy give time to J. 
for payment of tbe said deht; tbe defendant promised to pay the sum of 
17L 118., if the said promissory note were not duly honoured and paid. It 
then averred the acceptance of the note, and the non·payment of it when due, 
although tbe said J. and E. were afterwards requested so to do; and notice of 
the premises to tbe defendant; and alleged for hreach the non·payment of 
171. lis. hy tbe defendant. The plea traversed the request to J. and E. 
Held, on demurrer, that the plea was had. The giving a bill .. for and on 
account," of a deht is. prima facie, an agreement to forhear enforcing pay
ment of the debt, until the bill he due. 

Assumpsit: the declaration stated, that before and at the 
time of the making of the promise, &c., one J. Johnson was 
indebted to the plaintiff, in a large sum of money, to wit, 
]71. lIs.; and thereupon theretofore, to wit, on, &c., in con
sideration that the plaintiff, at the request of the defendant, 

(4) 9 Bing. 570; See S. C.2 M. & Scott, 725; 1 Dow!. 720. 

VOL. II. 
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would, for and on account of the sum of 171. ] Is., so due and 
owing from John~on, accept and receive of and from Johnson, 
and one J. G. Elptrick, the joint and separate promissory 
note, in writing, of the said Johnson and Elptrick, bearing 
date the day and year aforesaid, whereby Johnson and Elp
trick, jointly and separately, promised the plaintiff, six months 
after the date thereof, to pay to him, the plaintiff, or his order, 
the sum of In lIs.; and would thereby give time to Johnson 
for the payment of the said debt of 171. lls., until the said 
promissory note should become due and payable, according to 
the tenor and effect thereof; the defendant did then gua
rantee and promise the plaintiff to pay the sum of ] 7/. lIs. to 
the plaintiff, if the said promissory note for that amount was 
not duly honoured and paid by Johnson and Elptrick, or 
either of them, when the same should become due and pay
able, according to the tenor and effect thereof. I t then 
averred, that the plaintiff, confiding -in the said promise, did 
then accept and receive the said promissory note, of and from 
Johnson and Elptrick, for and on account of the said sum of 
171. ] h., so due to him from Johnson as aforesaid, and did 
give time to Johnson for payment thereof, from thence until 
hitherto. That although the said promissory note afterwards, 
and before the commencement of this suit, to wit, on, &c., 
became due and payable according to the tenor and effect 
thereof; and Johnson and Elptrick were then, to wit, on the 
day and year last aforesaid, requested by the plaintiff so to 
do; yet that Johnson and Elptrick have not, nor hath either 
of them, paid the said sum of 17/. lIs. in the said note 
specified, or any part thereof, to the plaintiff; and the said 
note hath been from thence hitherto, and still is, in the 
hands of the plaintiff, overdue, and unpaid; of all which 
premises the defendant then,_ to wit, on the day and year 
last aforesaid, had notice, and was then requested by the 
plaintiff to pay him the said sum of 17Z. lIs.; but the 
defendant hath not paid the same, or any part thereof. Plea: 
That the plaintiff had not requested Johnson and. Elptrick, 
modo et forma. General demurrer, and joinder therein. 
The plaintiff's points for argument were, that the plea is 
no answer in law; for that it was not necessary in law to 
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make any request to the said Johnson and Elptrick for the 
payment of the amount of the note j that as makers of the 
note, they were liable and hound to pay the same, without 
an y requL'st. The defendall ts gave notice of the following 
objectiolls to the declaration. That the defendant was only to 
be liable, if the note WefL' not duly honoured and paid, an 
expression which implies that the holder was to present the 
note, and no presentment is averred. That the request ought 
to have been made by the holder, and when the note was due: 
neither of which points are averred. That the plaintiff was 
only to give time "thereby," (i. e. by taking the note) until 
the note bEcame due j and he does not state that he gave 
timE', by taking the note; and he does by the word ., hither
to," aver that he gave time for too long a period. 

Knowles, in support of the demurrer. Hitchcock v. Hum
frey (a) is an authority to shew that the plea is had. There 
the defendant guaranteed the payment of goods supplied, "in 
consideration of the plaintiff extending the credit already 
given to his son, and agreeing to draw upon him at three 
months:" the defendant pleaded that the bill was not duly 
presented for payment, and that he had no notice of non
payment. Tindal, C. J., in delivering judgment, says, "This 
turns upon the question, whether one who guarantees the due 
payment of a bill, drawn upon a third person for the price of 
goods supplied to him, stands in the same situation as if he 
were in fact the drawer of the bill: for if such be his true 
position, then undoubtedly he is not liable to an action, unless 
there has been a duE' presentment of the bill, and he has had 
due notice of dishonour. But I can find no case that at all 
warrants that position. On the contrary, Warrington v. Fur
bor (b),and Swinyard v. Bowes (c), are authorities to shew, that 
one who is no party to a bill is not entitled to notice of its 
dishonour." The Court called upon 

Martin to support the plea. First, the request is a material 
and traversable averment. The contract of a guarantor has 
always been construed strictly, and his liability does not 
arise, except upon performance of a condition precedent. 

(a) 6 Scott, N. R., 540; See S. C. 5 M. & G., 559. 
(6) 8 East, 242. (c) 5 M. & S. 62. 
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When a person guarantees the payment of a bill of exchange 
or promissory note, he understands that the bill or note 
requires a presentment for payment. This promissory note 
is payable to order, and there is no allegation that it was in 
the hands of the plaintiff at the time it became due. Suppose 
the bill had been indorsed over by the plaintiff, can it be 
supposed that the defendant is bound to search out the holder? 
[Parke, B.-Your argument only goes to shew that the defen
dant has made an improvident bargain: he ought to have 
specified the place of payment.] The word" dishonour" has 
a technical meaning, and implies that the bill has been duly 
presented. [Parke, B.-That is as against the drawer.] There 
is no reason for putting a different construction on the word 
" dishonour," in the case of a party liable on the face of the 
bill, and of one liable on a collateral undertaking. The 
meaning of the word is explained in Lewis v. Gompertz. (a) 
[Pollock, C. B.-The plea traverses the request to pay. In 
an action against the parties themselves, the allegation of a 
request is mere form.] It is conceded, that when a party is 
primarily liable to pay, an allegation ofrequest is unnecessary, 
the action itself being in law a request; but in this case the 
defendant only undertakes to pay if the bill be not duly 
honoured. The word "duly," means a non-payment on . 
request. Secondly, the declaration is bad for want of an 
averment that the note was presented for payment. A party 
whose debt is secured by a bill of exchange or promissory 
note, stands in a different situation from creditors holding 
other securities.-Hansard v. Robinson. (h) If the bill or 
note be lost, he cannot recover, and the party paying a bill or 
note has a right to the possession of it. The declaration is 
also defective in this; that the consideration stated is not that 
the plaintiff would give time; but that. he would accept a 
promissory note, and" thereby" give time. 

POLLOCK, C. B.-J am of opinion that the plaintiff is 
entitled to the judgment of the court. With respect to the 
last objection, the declaration expressly shews not only that 
the plaintiff did give time by receiving the note; but that he 

(4) 6 M. & W. 399. (6) 7 B. & C.9(}; 9 D. & R. S60. 



WALTON V. MASKELL. 61 

received it under circumstances, which compelled him to give 
time; the case of Kearslake v. Morgan, ((1) having decided 
that a creditor, who rectives a negotiable illstrument " for and 
on account" of a debt, is presumed to have receil'ed it in 
present satisfaction, and the receipt operates as a suspension 
of the remedy on the debt. As to the other question, it 
chiefly turns upon what the parties meallt by the words 
" duly honoured and paid" -whether they illtended anything 
more than the mere tautology, without any specific or definite 
meaning; or whether they meant" honoured," by being pre
sented on the day whell the note was due, or "paid" at any 
time afterwards. I cannot help thinking that the word 
" honoured" meant that the note should be presented at any 
time; and if "paid" at any time, the defendant should be 
discharged. The real question we have to decide is, whether 
the averment of a request has a different meaning in a decla
ration against the maker of a note, and in a declaration 
against a guarantor. It means the same thing in both cases, 
and it would be inconvenient to hold the contrary. As 
against the makers of the note, the allegation would be mere 
form, and it would be sufficient to say that they had not, nor 
had either of them, paid the sum of money in the note speci
fied. If sufficient as against them, it would be equally so 
against the guarantor. The contract in substance is, that the 
defendant guarantees that the makers of the note shall pay 
according to its tenor and effect, and they are bonnd to find 
out the holder and pay him. Inasmuch, therefore, as a pre
sentment and request are immattrial, there must be judgment 
for the plaintiff. 

PARKE, B.-I am of the same opinion. The first question 
is as to the validity of the plea. The declaration is on a 
guarantee, and states that in consideration that the plaintiff 
would receive the promissory note of two per~ons, and thereby 
give time for the payment of a debt, the oefendant promised 
to pay the debt, if the note were not duly honoured. It then 
proceeds to aver, that before the commencement of the suit, 
the note became due and payable according to its tenor and 
effect; and although the makers were requested so to do, they 

(a) 5 T. R. 513. 
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did not pay it; of which the d~fendant had notice. The plea 
traverses the request. Now, a request is quite immaterial, 
unless the parties to a contract have stipulated that it shall be 
made; if they have not done so, the law requires no notice or 
request; but the debtor is bound to find out the creditor 
and pay him. It is clear, that the defendant is bound to 
pay the amount of the note when due and dishonoured; 
unless there be some condition precedent on the part of the 
plaintiff which has not been performed. Then it is argued, -
that the condition precedent is, that the note should be pre
sented for payment; but it seems to me, that the words 
"honoured" and" paid" are tautologous, and simply mean, 
that the note shall be paid when it becomes due. What I am 
reported to have said in the case of Lewis v. Gompertz (a), 
coupled with the facts of the case, is perfectly correct. There 
is no doubt that a merchant reading the plea in that case, 
would necessarily conclude that the bill was presented when 
due. A request is not necessary to charge the maker of a 
note,-:-he is bound to pay it when at maturity, and is bound 
to find out the person in whose hands the note then is. Upon 
this contract, the word "dishonour" means nothing more 
than the words "not duly paid." As to the other point, the 
giving a bill "for and on account" of a debt is prima fhcie 
an agreement to forbear enforcing payment of the debt, 
until the bill become due. I am, therefore, of opinion that 
the plea is bad, and that the declaration is good. 

GURNEY, B., and ROLFE, B., concurred. 
Judgment for Plaintiff. 

JOYNES v. COLLINSON. 
2 Dowl. & Lown. 449. 

An a~davit in sup~rt ?f ,a ~Ie for security for co~ts, stating that the plaintift' 
res~des o~t ,of the ~urlsdlctlon of the ~ou~t, as th.s deponent is informed and 
belteve,s, IS IDS\l~Clent: and such applicatIon being discharged on account of a 
defective affidaVIt, cannot afterwards be renewed upon an amended affidavit. 

Temple had obtained a rule, calling on the plaintiff to shew 
cause why he should not give security for costs. The rule 

(a) 6 M. & W. 399. 
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was obtained on the affidavit of the defendant, which stated, 
"that he has been illformed, and vcrily believes, that the 
residence of the plaintiff is at Glasgow, in the kingdom of 
Scotlalld; and that he now, as this deponent has been 
informed and verily believes, resides there, out of the juris
dictioll of this court." 

Pashlt'y sbewed cause. The affidavit is insufficient. In 
ArcMold's Practice, (a) it is said, "tbat when the affidavit 
proceeds upon the information and belief of the dcponent, 
it should shew from what source his information is derived, 
and upon what his belief is founded." It is no answer to a 
rule for judgment as in case of a nonsuit, that the plaintiff 
"has been informed, and believes," that the defendant is in 
insoh'ent circumstances.-Symes v. Amor, (b) Mann v. Wil
liamson. (c) And Salldys v. Hohler, (d) expressly decides, 
that, in order to obtain a rule for security for costs, it must 
be positively stated tbat the plaintiff is resident out of the 
jurisdiction, and" belief" to that effect is insufficient. This 
affidavit would be satisfied by the fact of the defendant 
having told a third person to come and inform him that the 
plaintiff resided abroad. 

Temple, in support of the rule. Where a deponent speaks 
to a fact, wllich must necessarily be more in the knowledge 
of the other party, it is wfficient to depose upon his" infor
mation and belief." 

PARKE, B.-According to the books of practice, that is not 
enough. There can be no difficulty in making a positive 
affidavit; for the defelldant has only to take out a summons, 
to be furnished with the plaintiff's residence. 

Rule discharged, with costs. 

The defendant, having subsequently delivered pleas, 
obtained an order from a judge at chambers, requiring the 
plaintiff to give security fo~ costs. 'Hereupon, 

Pasltley obtained a rule to rescind the order, with costs, 
on the ground that the motion having been once made, 

(a) p. 1018, 7th ed. (b) 8 Dow!. 773; S. C. 6 M. & W.814. 
(c) 8 Dow!. 859; S. C. 7 M. & W. 145. (d) 6 Dow!. 274. 
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and refused, the defendant had no right to bring it forward 

again. 
Temple shewed cause; and contended that dIe application 

was not the same, being on an amended affidavit. 
PARKE, B.-The rule has already been disposed of on the 

ground of the defect in the affidavit, and the court ought not 
again to entertain the motion. If the court ought not to do 
so, much less ought a judge at chambers. There is a rule 
of the Court of King's Bench, Hilary Term, 3 Jac. I, 
which orders, "that if any case sllall first be moved in Court, 
in the presence of the counsel of both parties, and the court 
shall then thereupon order between those parties; if the 
same cause shall again be moved, contrary to that rule so 
given by the court, then an attachment shall go against him 
who shall procure that motion to be made, contrary to the 
rule of the court so first made: and that the counsel who so 
moves, having notice of the said former rule, shall not be 
heard here in court in any cause in that term in which that 
cause shall be so moved, con trary to the rule of court in form 
aforesaid. 

Rule absolute. (a) 

(a) Tidd's Prac. 506, 9th ed.; Cooper v. Jagger, I Chit. Rep. 445; PhilliJll 
v. Weyman, 2 Chit. Rep. 265; In re Hellyer v. Snook, Ibid.; and The Queen 
v. The Great Western Railway Company, ante, Vol. I, p. 874; See also Withers 
v. Spooner, ante, Vol. l.p. 17; S. C. 6 Scott. N. R. 692; 5 M. & G. 721. 
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UPPER CANADA JURIST. 

CHITTY ON PLEADING. 

Chitty's Treatise on Pleading and Parties to Actions; with Second 
and Third rV/UIIlCS, containing Modern Precedents of Pleadings 
and Practical Sutes. In:3 vols. The seventh Edition, cor
rected and enlarged, by aenry Greening, Esq., of Lincoln's 
Inn. S. Sweet and Y. & R. Stevens & G. S. Norton, Lon
don; and Andrew Milliken, Grafton Street, Dublin. 1844. 

Mr. Chitty's work on pleading has been now so long before 
the profession (the first edition lmving appeared in 1808), its 
merits and, may we add, its deficiencies are so well known, 
that it would be out of place were we, in noticing a new 
edition of it, to do more than touch incidentally upon the work 
itself. We shall therefore confine ourselves to the labours of 
the learned editor of this edition, giving him credit where 
credit is due, and not sparing censure where censure is 
deserved: as we hold it to be the bounden duty of the 
reviewer to exercise his calling without fear or favour, and 
more particularly in reference to new editions of works which 
have earned for themselves a professional reputation and 
standing, because such editions, if imperfect, afe a wrong to 
the professional world, being as it were false lights to lure 
them to destruction. 

Anyone who has paid the least attention to the progress of 
pleading law must be fully aware that a new edition of the 
above work was not uncalled for. It has been observed with 
considerable truth, that the law is in a transition state, and if 
this observation be true generally, how much more correct 
does it become when applied to the law of pleading, which 
has within the ,last ten years been so extensively altered by 
new acts and rules and the decisions thereupon, that the old 
pleader finds himself in a new world of " nice point andcher-

K VOL. I. 
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ished technicalities;" his former crotchets banished from 
Westminster, his many counts cashiered, his favourite general 
issue superseded by special pleas, and his rare skill in sham 
pleading a despised knowledge, bringing his "actions," if 
exercised, but to an untimely end, or himself into the laby
rinth of special demurrers, which is, as all pleaders know, a 
kind of golgotha, where there are more skulls than brains. 

This (the seventh) edition professes to be a corrected and 
enlarged edition, and the learned editor in his preface states, 
"that he has endeavoured to interfere as little as possible 
with the text of the author, and has not (he believes), except 
in the instances mentioned in the preface, made any important 
alteration without the authority of an act of parliament, a rule 
of court, orthe decision of a common law court or judge." The 
learned editor then notices the alterations which he has made 
in the text, which he states will be found" to consist princi
pally in striking out those portions which were more historical 
than useful in practice; such as the account of the ancient 
numerous and perplexing modes of commencing personal 
actions; the parts relating to bailable process, and the old 
forms of commencing declarations, as well as the account of 
the defence admissible under the general issue before the 
Pleading Rules of Hil. T. 4 Will. IV. contained in the 
seventh chapter of the last edition;" in the place of which he 
says he has endeavoured to give the present law and practice, 
using of course as much of the old material as he found 
applicable to the subject. The learned editor further observes, 
that "As to the notes to the first volume, it would be super
fluous to observe on the labour which must necessarily have 
been bestowed on this part of the work," and says "he can 
only hope that the correction of the references and the inser
tion of the names of the cases, will be considered an improve
ment, and that the other additional matter will be found of 
considerable use and value." As regards the second volume 
-the learned editor claims a new arrangement of the forms of 
commencements of declarations in actions in inferior courts, 
and in actions removed from such courts to the superior ones, 
which in the former editions were intermixed with the com
mencements of declarations in actions originally'brought ill 
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the superior courts, but in this are separated; he also claims 
to have expunged the forms of affidavits to hold to bail, intro
duced in the last edition, but now rendered useless, and to 
have given in their place forms of particulars of demand, with 
notes containing references to some of the most recent deci
sions on the subject; and further, he claims to have struck 
out such forms as have become useless in consequence of 
recent statutes, and to have corrected some few decided to be 
defective, and to have given new forms where rendered abso
lutely essential by changes in the law. The learned editor 
claims, too, to have supplied an acknowledged deficiency in 
the forms of counts on promissory notes and bills of exchange 
contained in the second volume of former editions, by the 
addition of nearly sixty new forms, and to have inserted vari
ous new forms of conclusions in debt, and to have given in the 
notes references to forms of a special nature introduced in 
reported cases, which he has abstained from inserting at 
large, in order not to increase the bulk of the work. The 
learned editor also states that he has made considerable addi
tions to the notes of the second volume, which he believes will 
be found of great use to the practitioner. As regards the 
third volume, the principal alterations are stated to be the 
striking out those forms which have been decided to be bad, 
as amounting to the general issue, or as included in a common 
traverse, and the introducing new forms selected from reported 
cases, gi ving the references to such casps in the notes. In 
conclusion the learned editor observes, "When it is consi
dered that the work has been accomplished in a comparatively 
short space of time, and that since the last edition was pub
lished a completely new system of pleading has been carried out 
in practice, and consequently more numerous and important 
decisions pronounced on the subject than in double the same 
space of time in any other period of our legal history, I hope 
I may be permitted to ask for myself that indulgence in 
respect of inaccuracies which the learned author himself 
experienced through so many editions and during so many 
years." 

We llave been thus particular in distinguishing as to what 
the learned editor lays claim in this edition, that we may not 
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visit upon him sins of which he has not been guilty. It would 
be an easy matter, were we so disposed, to point out the 
faults and omissions in the design and arrangement of the 
original work, and then to censure Mr. Greening for not 
having remedied them. This, however, would not be fair, as 
we should then (to use a legal expression) be travelling out of 
the record, and blaming this gentleman as to matters with 
which he has not professed to deal. If, therefore, the learned 
editor has done that which he in his preface professes to have 
done, with due skill and diligence,-if he has corrected, 
enlarged and altered the text in those places where alteration 
was rendered essential by new statutes, rules of court or cases, 
-if he has corrected the former references and added such 
new notes as time has rendered necessary,-and if in the 
second and third volumes he has weeded and pruned and 
added to the various forms and notes in the manner alluded to 
in the preface, then we assert that in bestowing this edition 
upon the profession he has bestowed upon them a boon of no 
mean worth, and has deserved at their hands a reward corres
ponding in value to the extent and arduous character of his 
labours; for we consider that any gentleman who publishes 
for the advantage of his professional brethren, either a new 
work upon an intact subject, or a new edition of a standard 
old work, deserves well at their hands, provided in the former 
case the work is of standard excellence, and that in the latter 
case the new edition is equal in character to the original work, 
bringing it down to the period of such edition, and is not 
merely a reprint, with large pretensions but slight merits, 
rich in preface but poor in cases, extremely well executed as 
regards type and other mechanical appliances, but ill-per
formed in the departments where mind and industry should 
have appeared. 

We have perused this edition with considerable care, anxious 
to extend to the learned editor that indulgence which he 
solicits in respect of inaccuracies, could we do so consistently 
with an honest judgment. We well know the labour attendant 
upon thE! editing efficiently a work of this sort, treating as it 
does upon a multitude of matters, many of themupon abstruse 
subjects, and involving a mass of fresh material, arising out of 
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new cases, which requires the greatest industry to interweave 
with the original text. In the present case, the new decisions 
have been, as we have before hinted, unusually numerous and 
important. And we are sorry to be obliged to state that, as 
regards the first volume, the learned editor has not introduced, 
or in any way referred to, many of great authority, intimately 
bearing upon the subject-matter treated of. Had these omis
sions been few and far between, we should have extended to 
them the indulgence craved in the preface; but when we find 
them so numerous as serioll,ly to compromise the value of the 
work, we are in duty bound not to pass them over in silence; 
and however painful it may be to ourselves, and still more 
painful it must be to the learned editor, we are compelled to 
give an unfavourable judgment upon this edition. It is by 
no means what it ought to be; nor is it that which the profes
sional public had a right to expect in a new edition of this 
work. 

That we may not be considered as condemning without 
cause, or wantonly pronouncing an unfavourable judgment 
without sufficient warranty, we shall proceed to notice some 
of those omissions which have forced us to this opinion. At 
page 12, where the right of a covenantee not executing a 
deed to sue thereon is discussed, the case of Aveline v. Whis
son, C. P. 2L L. J. R. 58, is omitted, and the important cases 
of Cardwell v. Lucas, 2 M. & W. II L; and Gooch v. Good
man, 2 G. & D. 159, are merely noticed incidentally in a 
note; the principle upon which those decisions turn, and 
which it would have been of advantage to the student at least 
to have explained, not being touched on. At pages 133, 1:34, 
where the subject is again introduced, Aveline v. Whisson is 
certainly quoted in a note, and a little more light is thrown 
upon the subject; but in neither the one place or the other 
are the cases quoted in such a way as to be intelligible to any 
one not well acquainted with the subject. At page 4 is discussed 
the very important question whether or not an entire stranger 
to the consideration can sue upon a simple contract. Mr. Chitty, 
although it is difficult to collect accurately the full extent of 
his meaning, the whole of the passage bearing upon this subject 
being (as we conceive) studiously obscure, evidently leans to 



70 CHITTY ON PLEADING. 

the opinion that a stranger to the consideration might sue 
upon a simple contract when the contract was made for his 
sole benefit; and he cites some old cases in support of that 
view. Now we venture to assert that no legal proposition is 
more clear, than that an entire stranger to the consideration 
cannot sue upon a simple contract. The old cases upon the 
subject, and they are numerous, are collected in Viner's 
Abridgement, and the great weight of authority even there is 
against a stranger to the consideration so suing. In more 
modern times, the question has been beyond doubt, it being 
laid down as well settled in 2 Saund. 137 d, note b, citing 
Bourne v. Mason, I Vent. 6; and Crow v. Rogers, I Stra. 
592; and in the late case of Price v. Euston, 4 B. & Adol. 
433; 1 Nev. & M. 303, the same principle was adhered to; 
besides, we conceive the reason of the rule to be plain; a 
simple contract is a nudum pactum, without consideration to 
support it; and it is consequently, a nudum pactum as regards 
any party suing thereon, who cannot bring himself within the 
line of the consideration, but is a stranger thereto. The only 
exceptions to the rule are bills of exchange, promissory 
notes, cheques, and other cases, where by statute the assignee 
of a chose in action may sue in his own name. At pages 
33 & 66, where the right and liability of a married woman to 
sue and be sued in certain cases as a feme sole are djscussed, 
the distinction drawn in the case of Barden v. Keverberg, 
2 M. & W. 61, between the wife of an alien enemy and an 
alien ami, is not alluded to, that case being merely named in 
the note (at page 66) without further notice. Now at page 66 
it is stated in the text that "a woman by birth an alien, and 
the wife of an alien, cannot be sued as a feme sole, if her 
husband has lived with her in this country, although he has 
left her here and entered into the service of a foreign state." 
This text is not now correct. The rule, as laid down by the 
above case of Barden v. Keverberg, is, that the wife of an 
alien enemy may be sued as a feme sole, because the wife of 
an alien enemy cannot lawfully be in England; but that th~ 
circumstances of the husband being an alien ami, who has 
never been in England, semble, does not render the wife liable 
as a feme sole, because a wife is only l~ble as a feme sole on 
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account of her husband being abroad, when he is civiliter mor
tuus, which an alien ami is not. The text, therefore, required 
modification, and the distinction between the wife of an alien 
enemy and an alien ami might well have been noticed. At 
page 41, where an agent's liability to be sued personally on a 
contract made by him in those cases in which he has exceeded 
the authority given him by his principal is treated of, two 
most important cases upon the subject are altogether omitted, 
viz. Wilson v. Barthrop,2 :\1. & W. 863, and Smout v. Ilbery, 
10 M. & W. 1. The last case is quite a leading authority, 
having defined in what cases he is or is not so liable, as it may 
be collected from it that he is in like manner liable when he 
exceeds his authority, whether he has fraudulently misrepre
sented his authority with an intention to deceive; 01" knowing 
he had no authority, has, notwithstanding, made the contract 
as having such authority; or bona fide believing tlmt he has 
such authority vested in him, when he had in fact no such 
authority, has simply entered into the contract in mistake 
of his own powers: and the reason given for such liability in 
these cases is, that in all of them he equally commits a wrong; 
in the two first knowingly, and it! the last, by representing as 
true that which he does not know to be true, even though 
he does not know it to be false, but believes, without sufficient 
grounds, that it will ultimately turn out correct. The case 
also decides that an agent who exceeds his authority is not 
liable personally, unless guilty of some fraud, or unless he 
made some statement knowing it to be false, or represented 
as true that which he did not know to be so, omitting at the 
same time to give to the party contracting with him such 
information as would enable him to judge of the agent's 
powers equally with himself. Again, at page 4~, in noticing 
what is such an appropriation by an agent of money received 
by him to be paid to a third party, as destroys the right of the 
party ordering it to be so paid to countermand his order, and 
sue the agent for money had and received to his use, the cases 
of Lilly v. Hayes, ] N. & P. 26, and 5 A. & E. 548, and 
Walker v. Rostron, 9 M. & W.411, both bearing materially 
upon the question, are omitted. 

At page 47, the lia~ility of a lunatic upon his contracts is 
mentioned. The text amounts to just two lines and a half, 
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and there is only one calle cited in the note, viz. Baxter v. The 
Earl of Portsmouth, 5 B. & C. 170. Now as the question 
has been much discussed and elucidated since the last edition 
by the cases of Tarbuck v. Bispham, 2 M. & W. 6; Dane v. 
Viscountess Kirkwell, 8 C. & P. 679, and as there are many 
other important cases upon the subject, in addition to the one 
case cited, either an alteration and enlargement of the text, 
or a note illustrating the cases, would have been desirable, 
inasmuch as the effect of leaving the matter as it at present 
stands is to compel the practitioner to go to other works for 
his information, this being so very bare as to be of no service. 

At page 48 the law as to the liability of a retired partner 
for the old debts of the firm is laid down, and we find that 
the old text is left in statu quo, for which a single authority 
is given in the note, viz. David v. Ellice, 5 B. & C. 196, an 
authority so much shaken as virtually to be overruled by the 
later cases of Thompson v. Percival,3 Nev. & Man. 167, and 
5 B. & Ad. 925; and Hart v. Alexander, 2 M. & W.484. 
Parke, B. in the latter case observing, "in David v. Ellice, 
the retired partner was held liable; but the court was substi
tuted for a jury in that case, and I much doubt whether twelve 
merchants would have determined it as the court did. The 
authority of that case, as well as of Lodge v. Dicas, has been 

much shaken by Thompson v. Perciva1." How is it, we inquire, 
that the above authorities, with Kirwan v. Kirwan, 2 C. & M. 
626; Thomas v. Shillibeer, 3 C. M. & R. 12H; S. C. 1 M. & 
W. 124; and Wilson v. Bailey, 2 Scott, N. R. 115, are not 
introduced, authorities that have rendered the text inapplicable 
to the law as it now stands, and that contain the law upon the 
subject? Can we, in the face of omissions such as these, 
giving damning evidence of want of attention or want of 
knowledge, say that the editor has performed his duty well, or 
that the edition is a valuable one? Again, in treating of the 
liability of dormant partners at page 49, the case of Beckham 
v. Drake, 9 M. & W. 79, is not in any way noticed. 

At page 51, in note (q), it is laid down that "the court will 
not permit the striking out the names of one or more defen
dants to cure the defect" of a misjoinder of too many defen
dants in an action ex contractu. This is the old note, and 
unfortunately is not correct, as since the last edition the case 
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of Palmer v. Beale, 9 Dowl. P. C, 529, which is not at all 
noticed, has been decided, the marginal note of which is, that 
"where a plaintiff has made too many persons defendants, the 
court will, previous to trial, allow the name of one to be struck 
out of the proceeding's subsequent to the writ, on payment of 
costs, the remaining defendants being allowed to plead de 
novo." 

At page 55, in touching on the liability of the consignor 
and consignee for freight, the cases of Sanders y. Vanzeller, 
2 G. & D. 2-i-i; Coleman ". Lambert, 5 1\1. & W. 51)2; Sir 
John Tobin, Knight, v. Crawford, 5 ]\1. & "-. 2:J.1: and Amos 
v. Temperley, 20 Law Jour. Rep. 183, are omitted. 

At pages 57, 123, and 131, it is state',! in the text that debt 
will not lie against the assignee of part of the land demised 
by a lease, but only against the assignee of the whole: this is 
much too broadly stated, as debt lies against the assignee of a 
part of the land for the lelioll' term; 2 Saund. 182, note 1. 

At page 62. it is asserted that where a promise made by a 
bankrupt to pay a debt harred by his certificate is conditional, 
that, semble, it is not sufficient for the creditor to declare upon 
the original promise, but that he must declare specially. This 
position is incorrect, as it is proper to declare upon the original 
promise, though the plaintiff must prove performance of tbe 
condition in evidence. The same rule holds good in the case 
of a conditional promise, to take tbe case out of the Statute of 
Limitations; and the reason is, because wllell the cOIldition is 
once performed the promise becomes an absolute one to pay 
the original deht. and may be treated accordingly: In·ing y. 

Veitch, 3 .;\I. & W. 90, 1l0-1l2. This eaSl' migbt have been 
referred to, and quoted with advantage. 

At page 63 it is said, "that a certificlltc under an Irish com
mission of bankruptcy, though it be since the Union, is no 
discharge of a debt e"ntraded in England." Tllis is the old 
text of the sixth edition, and the authoritics given are the 
same as those quoted in that edition. Since then, however, 
the case of Fergusson Y. Spencer, 2 Scott, ;\. R. 22!1, and I 
Man. & G. 987, has been published, which decides "that a 
certificate under the Irish Bankrupt Act, 6 & 7 Will. 1\'. c. I-i, 

operates as a bar as well of debts due from the bankrupt in 
L YOL, I/. 
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England or Scotland as of those incurred by him in Ireland;" 
being just the reverse of that which is in this edition stated to 
be the law • 
• In referring to the statute II Geo. IV. & I Will. IV. c. 47, 

(the late act relating to heirs and devisees,) at p. 60, it is not 
noticed that the act is confined to wills, & c. made by persons 
then (at the time of the passing of the act) in being, or there
after to be made by any person whatsoever, (see sect. 2.) It 
does not in any way affect the wills of parties who died before 
the p~ssing of it. 

At page 73, where the rule is laid down as to the right of 
partners to sue jointly for slander of their joint interests, the 
case of Harrison v. Bevington, 8 C. & P. 708, is omitted. 

At page 81, where it is laid down "that a party may support 
trover or trespass against his assignees, if he were not liable 
to the fiat," no mention is made of the 5 & 6 Vict. c.I22, s. 54, 
which provides that no official assignee shall be personally 
liable for any act done by him or by his order or authority in 
the execution of his duty as such official assignee, by reason 
of the debt, trading, and act of bankruptcy, or either of such 
matters, being insufficient to support the adjudication. 

At page 88, the case of Wright v. Maude, 10 M. & W.527, 
which bears upon the matter treated of, is omitted. 

At pages 91 and 92, where the important question of a 
master's liability for the acts of his servant when driving a 
carriage or other vehicle, is discussed, the case of Lamb v. 
Palk,9 C. & P. 629, is omitted. 

At page 92, the old text, that "where the owner of a car
riage hired of a stable-keeper a pair of horses to draw it for a 
day, and the owner of the horses provided a driver, through 
whose negligent driving an injury was done to a horse belong
ing to a third person, the court were equally divided in opinion 
upon the question, whether the owner of the carriage was 
liable to be sued for such injury," is retained, though the 
question has since been decided, and is now beyond doubt: 
true it is, that in a note it is mentioned that the question has 
been since decided, and the cases are given, but neither in the 
text or the notes is noticed the leading case upon the subject, 
of Maclaughlin v. Pryor, 4 Scott, N. R.655. Again, since 
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the sixth edition, several cases have been decided as to how 
far a master is liable for the acts of a person he is bound by 
law to employ, or who exercises an independent calling, such 
as licensed drovers and pilots: there are the cases of Lucy v. 
Ingram, 6 M. & W. 302; Milligan v. Wedge, 4 P. & D. 714; 
Rapson v. Cubitt, 9 1\1. & W. 710, &c. &c., all laying down 
or elucidating important principles upon an interesting branch 
of the subject, which it is not too much to expect that the 
editor should have noticed in this edition; yet they have no 
place therein, not even in a note, and a person trusting to this 
edition for his law would consequently be quite unconscious 
that the circumstance of the person employed being employed 
by compulsion of law, or of his exercising an independent 
calling, could in any way affect the question. 

At page 92, in treating of the liability of a sheriff for the 
act of his bailiff, the case of Smart v. Hutton, 8 A. & E. 568, 
note, is omitted, and the distinction between a special bailiff 
and another is not noticed, it being stated generally that a 
sheriff is liable for the misconduct of his bailiffs in the course 
of the execution of their duties, whereas in the case of a special 
bailiff, he is not so liable; Ford v. Leche, 1 N. & P. 737; his 
responsibility in such case only commencing when the prisoner 
is delivered into his actual custody. 

At page 113, in stating that assumpsit will not lie to recover 
back money paid to redeem goods dis trained damage feasant, 
the case of Cowne v. Garment, I Scott, 275, is omitted. 

At the same page, in stating that assumpsit lies upon foreign 
judgments, it is not noticed that it lies upon Scotch decrees, 
and the late cases of Cowan v. Braidwood, 2 Scott, X R. 138, 
and Russell v. Smyth, 9 M. & W. 810, and 1 Dowl. N. S. 929, 
are omitted. And at page 113, where the same subject is 
again touched on, though it mentions that assumpsit lies upon 
Scotch decrees, yet the above case of Cowan v. Braidwood is 
omitted, and the case of Russell v. Smyth is only cited in a 
note, it being a case well worthy of more full notice, inasmuch 
as Parke, B. in his judgment lays down "a principle," which, 
wherever found in the common law, should not be lost sight 
of, as principles in this branch are so scarce and so entirely 
the exception, and small points so rife and so much the rule, 
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that where met with, they should be cherished as gems of some 
price-Parke, B. lays it down that "when the court of a 
foreign country imposes a duty to pay a sum certain, there 
arises an obligation to pay, which may be enforced in this 

country." 
Again, at the same page, in note (n), the Tithe Act is mis

quoted as cap. 44 instead of 74. 
Again, at the same page, in touching upon awards, the late 

case of Hoggins v. Gordon, 2 Gale & D. 656, deciding that 
an arbitrator may maintain an action of assumpsit upon an 
express promise to pay him the costs of a reference, is omitted, 
so that in this unfortunate page there are no less than four 
errors of commission and omission. 

At page 114, the old text is unaltered, and now erroneous. 
It states that the executor of a tenant for life may recover a 
proportion of the rent up to the day of the death of his tes
tator, where the tenancy determined on his death, "though, 
where the tenant held under a lease granted in pursuance of 
a leasing power, the remainder-man must sue for the whole 
rent on such lease." This distinction has been got rid of by 
the statute 4 Will. IV. c. 22, s. 1, which enables an executor or 
administrator to recover such proportion of the rent in all 
cases, whether the leases were made by the life tenant and 
determined with his life, or whether, being under a power or 
otherwise, they do not so determine. 

At page 115, it is said that "where a party has different 
securities of different descriptions for the same debt or demand, 
and from the same person, he must found his action on that 
security which is in law of the higher nature and efficacy." 
This rule is much too broadly laid down, as if such security 
of a higher nature have been taken, not in satisfaction of the 
lower one, but as a collateral and additional security, the 
lower one is not merged, and an action will lie upon it not
withstanding the higher security, and so if the higher security 
be void. 

The cases of Davies v. Davies,9 C. & P. 87, and West, 
clerk, v. Turner, clerk, I N. & P. 612, are not anywhere 
noticed, either under the title of assumpsit or elsewhere, nor 
is the late case of Ritch v. Russell, 3 Gale & D. 198, men-
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tioned, which decides that a physician may recover on an 
express contract to remunerate him for his attendance. 

At page I :24. in treatill~ of the action of debt for the arrears 
of an annuity, the case of Randall v. Rigby, 4 ;\1. & W. and 
6 Dowl. P. C. 650, is omitted. 

At page 1:2.'). it is statl'll, that "upon the proceeding by 
scire facias upon a recognizance of bail, the bail are not liable 
to the costs of the scire facias, unless they ({/'jiear and plead 

thereto." This is the old text, and was the law, but it has 
been altered by the statute 3 & 4 Will. n'. c. 4:2, s. 34, which 
gives the plaintiff his costs in scire facias on a judgment by 
default, as well as after plea pleaded, or demurrer joined. Of 
this alteration no notice whatever is taken. 

At page I :2~), it i, stated that judgment in the plaintiff's 
favour in debt, is final at common law in all cases. This is 
Dot correct. Thus, in debt on the statute of Edward the Sixth 
for tithes, and in debt for foreign money, there must be a 
writ of inquiry, :2 Saund. 107 a, Dote b. 

At page 1.:>:2, in treating of nonfeasance, and whether case 
will lie for a nonfeasance founded upon a contract, the cases 
of YouHg Y. Tewson, 8 C. & P. 55, and Boorman y. Brown, 
2 Gale & D. 793, are omitted. The last case, which was 
decided upon error in the Exclic(luer Chamber, may be con
sidered a leading authority upon the vexed question, whether 
an action of tort will lie for a nonfeasance, amounting merely 
to a breach of contract. 

At page 164, where the law as to whether trover will lie for 
fixtures is mentioned, the late cases upon the point, in which 
the question has received much elucidation, are merely quoted 
in a note. This however is better than the omission of them 
altogether, though they throw so much Dew light upon the 
matter, that it would have beeD still better had the learned 
editor diffused its rays a little for the benefit of his readers. 

At page 175, in treating of the right of one tenant in 
common to bring trover against another, the following passage 
(being the old text) occurs: "It seems to be questionable 
whether the mere sale by one of two joint owners of a ship, is 
a sufficient conversion to enable his companion to maintain 
trover against him, for such sale could not in law affect or pass 
more than the interest of the seller." In the note to this pas-
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sage .the case of Farrar v. Beswick, 1 M. & W. 68~, is simply 
named, though in that case there are some valuable observa
tions by Parke, B., on the point, he having observed, "I have 
always understood, until the doubt was raised in Barton v. 
Williams, 5 B. & Ald. 395, that one joint tenant or tenant in 
common of a chattel, could not be guilty of a conversion by a 
sale of that chattel, unless it was sold in such manner as to 
deprive his partner of his interest in it; a sale in market overt 
would have that effect." The distinction therefore (there is 
little doubt) is between a sale in market overt and not in 
market overt, the former being such a destruction in law as 
entitles one joint tenant or tenant in common to maintain 
trover against his fellow; the latter giving no such right, not 
amounting to a destruction of the thing in common, because 
a sale not in market overt does not alter the right of property 
therein. 

At page 181, where the question of damages in trover is 
discussed, the late case of M'Leod v. M'Ghie, 2 Scott, N. R. 
604, is omitted, and nothing is said as to the effect of a return 
of the goods converted before action on the amount of damag
es. While treating of trover, we may observe, that the case 
of Whitmore v. Robinson, 8 M & W. 463, and Skey v. Car
ter, II M. & W. 571, the great importance of which it is 
unnecessary to enforce, are not alluded to, although at page 
J 73 we find that in note (e) the 2 & 3 Vict. c. 29, is quoted, 
" as rendering valid executions bona fide executed and levied 
before the date and issuing of the fiat, notwithstanding a prior 
act of bankruptcy, provided the execution creditor had not at 
the time notice of any prior act of bankruptcy committed by 
the defendant." Now here was a tempting opportunity for 
the mention of the above cases, which it is a mystery to us 
the learned editor could resist. We are satisfied he must have 
had a hard struggle with himself to do so, and had most cogent 
reaSOTl8 for the omission. Be that however as it may, we 
take it that the profession would have been more gratified had 
he deferred his own feelings on the subject to theirs, and 
introduced the cases. 

The case of George v. Chambers, 11 M. & W. 149, is not 
noticed in treating' of replevin. 

At page 186, in reference to whether trespass will lie for 
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an assault committed out of the Queen's dominions, the case 
of Glyn v. Sir William Houston, 2 Scott, N. R. 548, is 
omitted. 

At page 207, it is laid down that "tf('~pass is the proper 
form of action, if there be a misnomer in the process, which 
has not been waived, though it be executed on the person or 
goods of the party against whom it was in fact intended to be 
issued." Now here the case of Fisher Y. l\fagnay, 3 Dow!. 
N. S. 40, is omitted; the above is the text of the sixth edition, 
since which the case has been published. In tlmt case, which 
was an action of trespass for false arrest, brought against the 
sheriff by the plaintiff in the name of F. W. F., the defendant 
pleaded a justification under a ca. sa. issued on a judgment 
obtained against the plaintiff. At the trial the writ produced 
authorized the arrest of F. F., and it appeared that in the 
original action the plaintiff was so described, and that he had 
taken no means to procure the correction of his name, but 
that he had sworn an affidavit therein, in which he described 
himself as F. W. F., sued as F. F. Held, that the plea of 
justification was supported by the production of the writ, and 
of evidence of the identity of F. W. F. and F. F., and that 
the issue of the identity of the plaintiff, and the defendant in 
the former action, was sufficiently raised by the plea, without 
any averment that the plaintiff was known as well by one 
name as the other, and that the plaintiff having omitted 
to take advantage of the misnomer in the first action, had 
precluded himself from raising any objection on the ground 
of the misstatement of his name in the writ. 

At the same page (207) it is said, when an officer arrests 
without warrant, "that trespass is the remedy against the in
former, if there were no warrant, although it appears that 
some person had committed the offence, and it be one for 
which an arrest might legally be made without a warrant, 
provided there was not reasonable or probable cause for charg
ing the plaintiff with having committed the offence." The 
late cases of West v. Smallwood, 3 M. & W. 418, Hopkins v. 
Crowe, 7 C. & P. 373, and Wheeler v. Whiting, 9 C. & P. 
262, are here omitted, and the rule as laid down, is not cor
rect. The law is, that if the informer participates in the 
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arrest, he is liable in trespass, if the arrest be wrongful; but 
if he merely makes a statement to the officer, but does not 
participate in the arrest, if he leave it to the discretion of the 
officer to arrest or not, and he arrests, the informer is not lia
ble in trespass, though the arrest be wrongful; the remedy 
against the informer (in those cases where there is any) being 

case. . 
We are, however, fatiguing our readers by this painful 

enumeration of instances, or if we chose to deal in pleading 
phrases, we might aptly call it this assignment of errors. And 
as our only object in citing them at all was to show that we 
were not actuated by any malice prepense against the learned 
editor or the work itself, but that our opinion was founded 
upon the merits or rather demerits of this edition, and upon 
them alone, we consider that we have done enough in this way 
to make out our case, and shall therefore abstain from further 
notice of specific defects; suffice it for the above object, that 
we have shown the omission of above fifty important cases in 
207 pages of the first volume. In the face of these omissions, 
it is impossible for us to come to any conclusion other than 
that we have arrived at, especially as the same want of atten
tion and omission of cases, though in a modified degree, runs 
through the remaining portion of the first volume, which, being 
the volume that comprises the treatise portion of the work, is 
perhaps the one of tIle greatest general importance; the second 
and third volumes, comprising the forms, being of utility 
chiefly to the pleader by profession, though occasionally to 
the other branches of the profession as books of reference. 

Of the second and third volumes we are happy in being 
able to speak in much more fayourabl~ terms than of the first 
volume. And if we may be allowed to express an opinion 
upon the subject, we should judge that by far the greater 
portion of the time and care devoted to this edition has been 
bestowed upon these volumes. We find more careful revision, 
and more copious and useful notes. Had the same attention 
been paid to the first volume we meet with here, we should, 
instead of using the sword, have perhaps been enabled to 
present the laurel; as it is, however, the errors of the first 
volume' are so serious, both as to number and quality, in 
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consequence of its not being brought down to the present time, 
that they more than counterbalance any improvements or 
merits contained in the last two volumes, and cast their taint 
upon the whole edition, the two last volumes, without the first, 
being of value to a comparatively small number of practition
ers. As a whole, therefore, we must pronounce this edition 
a decided failure; and, in the name of the profession at large, 
must charge upon the learned editor the having done them a 
grievous wrong in putting forth an almost useless edition of 
a standard work, and thus depriving them, for some time at 
least, of a more perfect edition; as, until this is in a measure 
sold off, another edition is more than we dare expect. 

B. 
-Law Magazine. 

SIR EDMUND SAUNDERS'S REPORTS. 

The Reports if the most learned Sir Edmund Saunders, Knight, 
if seve1'a1 Pleadings and Cases in the Court if King's Bench 
in the time if Charles the Second. Edited by John Williams, 
Serjeant-at-Law. The Fifth Edition by John Patteson, 
Esq. (now one of the Judges of the Court of Queen's 
Bench), and Edward Vaughan Williams, Esq. The Sixth 
Edition by Edward Vaughan Williams, Esq. London: 
Benning & Co. 1845. 

THE Terence of reporters, as Saunders was happily termed 
by the great Lord Mansfield, may be said to have met with 
a Bentley for his annotator in the person of Mr. Vaughan 
Williams. The terse, concise and simple elegance of the 
Latin classic was not more richly illustrated-the curiosa 

filicitas of his sentences not more dexterously set off, and 
embellished-sometimes even overlaid-by the copious 
learning of the slashing critic, who selected those luminous 
pages for his text, than have the dramatic reports of our legal 
classic, with their clear simplicity and exquisite precision, 
been adapted to the use of the modern student, by the exercise 
of an erudition at once extensive and profound, a judicious 
arrangement of new materials, and a discriminating choice of 

M VOL. II. 
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topics the best calculated to initiate the pleader in the doc
trines and mysteries of his great master. 

Whilst Mr. Williams equals, however, the mighty Aristarch 
in the learning, diligence, accuracy and acquirements essen
tial to the due discharge of his labours as editor, he is free 
from the defects which marred the character of the ancient 
scholar, without a single particle of his arrogance, rashness, 
or conceit, and may be trusted by the student, as a sure 
interpreter and safe guide. 

The reports of Saunders were printed originally in folio 
in the year 1686 in the Norman French, when Jeffreys and 
the other Judges gave the imprimatur to their publication. 
A modern reader of the majority of reports would not loudly 
complain were such an imprimatur necessary now; he might 
not even feel excessive disappointment though they were 
printed in the same uncouth jargon, or in a similar unwieldly 
form. From its clear method and judicious choice of topics 
the work has formed ever since a pass key to open the treasures 
of the science-the text book of the pleader, what the Black
letter Bible with its marginal references was to the theologian, 
or Euclid to the geometrician. A new edition was called 
for in ) 722, and printed in the octavo size. It was a happy 
thought of Serjeant Williams, at the distance of more than 
a century from the original publication, himself a distinguished 
pleader and the pupil of Baron Wood, to illustrate with his 
mature knowledge and daily experience the then state of 
practice and pleading, and to comment on the lucid text in a 
series of detached disquisitions varying in their length and 
frequency by no fixed standard, but in the way his judgment 
deemed best to elucidate the law, as it was then interpreted 
and administered. To use his own words: "It occurred to 
the editor that if he could further recommend this book by 
making it a kind of introduction to the rules and doctrine of 
pleading, applied to practice, he should be employing his 
leisure time usefully to the profession, and advantageously to 
himself. With this view he has translated the entries into 
English, and, in order to induce the student to read them 
with attention, has to many of them subjoined notes, in which 
he has endeavoured to explain from authorities the grounds 
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and principles upon which the rules are founded; has in some 
instances illustrated those rules by practical examples, and 
has pointed out the difference, when any such exists, between 
the present manner of pleading, and that which is used in the 
entry. When a note was begun, he was tempted to investi
gate the whole subject in the best manner he was able, from 
a hope at least, that a full discussion, though it much increased 
his labour, would be found more useful to the student, than 
mere references to cases, unaccompanied with any introduc
tory observations." His able efforts at explanation and 
guidance were approved by a fourth edition in 1809, and 
admirably seconded afterwards by l\Ir. Justice Patteson and 
the son of Serjeant Williams, who completed the fifth edition 
in 1824. "They added all the cases which had been decided 
since the last edition upon the subjects treated of in the 
former notes; and some few notes upon subjects not before 
discussed, which appeared to them to be connected with the 
matters contained in these reports." More than twenty years 
have elapsed since then; the two most memorable decades 
in the history of the law, far more replete with judicial and 
legislative improvement than even the memorable epoch of 
Charles II.'s reign, which preceded the publication of the 
reports in the text. Were the amount of these changes and 
additions determined by their weight and bulk alone, they 
would be deemed most considerable. Nine quarto volumes 
of Ruffhead's Statutes at Large-as great a number as the 
whole series from the ninth of Henry III. to the beginning of 
the reign of George III.-have bet'n since heaped upon the 
already unwieldly mass of legislation. Twenty-nine volumes 
of reports by Barnewell and Cresswell, Barnewell and Adol
phus, and Adolphus and Ellis, have been accumulated to a 
series still "stretching to the crack of doorn," not to mf'ntion 
the labours of the duplicate, often triplicate, sets of reporters 
in each court. But the real importance of these legislative 
reforms and judicial decisions cannot be duly estimated by 
weight and rule, or measured out by statistics. Since the 
former edition of this work a completely new system of plead
ing has been introduced-matured-perfected, requiring 
increased ability in the draftsman, and additional wariness ill 
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his instructors. The Administration of Justice Act, II Geo. 
IV. & I Will. IV. c. 70, gave a plenary power to the judges 
of making orders, which in six months might have the force 
of laws, and they wisely exercised the discretion entrusted to 
them by framing rules in Trinity Term, 1831, and Hilary 
Term, 1832, to assimilate the practice of the different courts 
-to abolish useless forms and empty verbiage-to render 
the proceedings in an action more clear, and precise, and 
definite-to accelerate the determination of the cause, and 
to diminish its costs to suitors. There may have been occa
sional harshness in the manner in which ajudge has exercised 
his arbitrary will at chambers, limiting the plaintiff to a single 
count, and the defendant to one plea, when the exigencies of 
the case at the trial required a greater latitude of statement, 
but the general effect has been, beyond question, certainty, 
economy, and dispatch. By limiting the plaintiff to one 
count for each distinct cause of action, and the defendant to 
one plea for each separate ground of defence, each party is 
compelled to ascertain and state his case with accuracy and 
precision, divested of any superfluous allegations, which his 
proofs may be inadequate to support, and yet sustained by 
averments which may have been anxiously introduced in 
order to .meet the scrutiny and objections of his adversary. 
When several counts or several pleas upon the same principal 
subject-matter could be adopted-when the same fact might 
be varied in shape or form at pleasure, it mattered little to the 
pleader that parts of his pleadings were incorrect; he was 
not bound to concentrate his case, and he sought refuge from 
the consequences of his ignorance of the facts, or of their 
legal operation, in the diversity and variety of his claims or 
defences. (a) 

To exhibit pleading in its new and well-adjusted shape, 
attired as it has been in a novel garb, required the tact and 
facility of a practised and dexterous hand, and with such it is 
no idle compliment to say that Mr. Williams has always in
vested his subjects. We may instance the following clear 
and practical comments upon nice points of pleading. 

(a) JO&. Chitty's Introduction. 
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" As an example of the proposition contained in the above 
note, that every traverse must be of matter of fact, and not of 
law, it may be mentioned, that where the declaration states 
certain facts, and then proceeds to allege that a duty on the 
part of the defendant arose therefrom, the defendant cannot 
plead, by way of traverse, that it was not his duty as alleged; 
for that would be a traverse of a mere inference of law, and 
therefore bad. 3 Bing. i\. C. 33-1, Trower Y. Chadwick; 
3 Scott, 699, S. c.; 5 A. & E. 647, Cane v. Chapman; I 
Nev. & P. 104, S. C. And it should seem that, properly 
speaking, the rule as to a virtute C/!jlls not being traversable, 
is but another example of this proposition; the reason for the 
rule being, that the virtute cujus only collects the matter 
alleged before, and draws a conclusion from it, and then being 
mere matter of law, it is not traversable. And in this point 
of view the rule is fully sustained by modern authorities, 9 A. 
& E. 29::!, Dangerfield v. Thomas; 1 Perro & Dav. 287, S. 
C. Therefore, it if were alleged that A. was in custody of 
the sheriff at the suit of B., and that C., who had a judgment 
against him, delivered a ca. sa. against him to the sheriff, 
whereby he became and was in custody of the said sheriff 
at the suit of C., a traverse that he thereby became in custody 
at the suit of C. would be clearly bad; because the law says 
in such case he does become in the sheriff's custody at the 
suit of C. (see I Q. B. 5::!5, Barrack v. Newton), and the 
traverse therefore would be a traverse of a mere matter of 
law. 10 Bing, 193. But although an allegation of a mere 
result of law is not traversable, yet an allegation, compounded 
of law and fact mixed, may be traversed. 6 A. & E. 482, 
Ransford v. Copeland; I Perro & Dav. 671, S. C.; II A. & 
E.529, Drewe V. Lainson; 3 Perro & D. 245, S. C.; 8 Mees. 
& W. 1, Rutter V. Chapman. For example, an allegation in 
a plea that a company were illegally associated to more than 
the number of six as bankers, is traversable. 6 A. & E. 
482. And accordingly it is now settled that a virtute cujus, 
where it is mixed with matter of fact, and does not put in 
issue a mere conclusion of law, is traversable. 4 Bing. 729, 
Lucas V. Nockells; 2 Y. & J.304; 1 Moo. & P. 783, S. C.: 
to Bing. 158; 3 Moo. & Sc. 627; 7 Bligh, N. S. 140, S. C. 
in Dom. Proc. Thus, ifin an action of trespass the defendant 
pleads in justification a seizure of goods as sheriff by virtue 
of a writ ofji. fa., the allegation of the seizure of the goods 
by virtue if the writ is not a matter of law, but of fact, and is 
therefore traversable. Lucas V. Nockells, ubi supra; 8 A. 
& E.872, Carnaby V. Welly; ] Perro & D. 98, S. C. And 
by a replication to such a plea, admitting the writ, and adding 
de injuria absque residuo causa, the plaintiff may raise the 
question of fact, whether the sheriff seized by virtue of the 
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writ or not; and may show under that traverse that the acts 
of the defendant were not really done under or in execution 
of the writ, but for another purpose under another claim, and 
that the writ and the proceedings under it were a mere colour 
and contrivance to get possession of the goods. Lucas v. 
Nockells, ubi supra; I Bing. N. C. 387, Price v. Peck, per 
Tindal, C. J.; I Scott, 217, S. C." (a) 

But the diligence and research of Mr. Vaughan Williams 
are not restricted to points of pleading alone. Upon all the 
collateral topics of law and practice, to which the commen
taries of the former editors have been directed, there have 
devolved so many and such important statutory enactments, 
as to form a new era in legislation: the series of acts which 
bore the respected name of Lord Tenterden,-the acts for 
limiting the period of undisturbed possession, and facili
tating transfers, of real property; the Will Act, the Copyhold 
Act, the Prescription Act, have produced most extensive'and 
salutary reforms, and have been followed by more numerous 
and weighty decisions, than in tenfold the same space of time 
during a.ny other period of our legal history. 

Equally great, if not greater, changes have swept over the 
form, and constitution, and doctrines of the common law. 
Not to mention the vast alterations in the criminal law, the 
poor law, the law of the constitution from the Reform and 
Municipal Corporation Acts, as generally inapplicable to the 
subject of the present work, what an expanse of improvement 
has been opened by the law for abolishing arrest on mesne 
process, for allowing amendments in the record, and in
creasing arbitrations by preventing parties from revoking 
their submission; by those very useful and important statutes 
3 & 4 Will. IV. c. 42, s. I, and I & 2 Vict. c. 100, enabling 
the judges by any rule or order to make such alterations in 
the mode of pleading as to them may seem expedient; by the 
law of interpleader, entitling the sheriff to relief against 
doubtful claims; by the law which affords to ju~gment
creditors more effectual remedies against the real and personal 
estates of their debtors; by directing writs of trial to the 
sheriff for sums under 201.; by preventing delays to creditors 

(a) VoL i. 23 a. 
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from frivolous writs of error; by the Attorneys' and Solici
tors' Act; by the Act for the Confirmation and Prolongation 
of Patent Rights; by the law of Tithes, and the law of Libel. 

To render the text of Saunders correct, and the former 
commentaries intelligible, it became absolutely necessary 
that the present editor, from the affillence of his common
place book, should furnish a copious accompaniment of cor
rective, and supplementary, and explanatory notes, at the 
foot of almost every page. 

"Qurecunque in foliis descripsit 
Dig-erit in numerum." 

Of the ample measure "pressed down and running over" 
with which he has illustrated and explained these progres
sive amendments, the following forms an excellent specimen; 

"In some of the cases above cited, and likewise in the sub
sequent cases of Young v. Timmiw" J Cr. & J. 331, and Hor
ner v. Graves, 7 Bing. 735; 5 ~I. & P. 768, S. C., the judges 
appear to have considered that adequacy of consideration was 
essential to support a contract in restraint of trade. But later 
authorities have repudiated this doctrine, and have c,tahlished 
that the court cannot inquire into the extent or adrqlLllcy of the 
consideration; 6 A. & E. 438, Hitchcock v. Coker; 1 N. & P. 
796, S. C.; 6 A. & E. 959, Archer v.Marsh: ~ X & P. 56:!, S. C.; 
3 M. & W. 5·t'), Leighton v. Wales. The law HOW is, that total 
restraints of trade are absolutely bad; and that all restraints, 
though only partial, if nothing more appear are presllmed to 
be bad. Therefore, if there be simply a stipulation, though 
in an instrument under seal, that a trade or profession shall 
not be carried on in a particular place, without any recital in 
the deed, and without any averments showing circumstances 
which rendered such a contract reasonable, the illstrument is 
void; 11 M. & W. 665. But if there are circumstances 
recited in the instrument, (or probably, if they appear by 
averment,) it is for the conrt to determine whether the con
tract be a fair and reasonable one or not; and the test appears 
to be whether it is prejudicial or not to the public interest; 
for it is on grounds of public policy alone that these contracts 
are supported or avoided; Ibid. Partial restraints of trade 
in the instance of the disposing of a shop in a particular 
place, with a contract on the part of the vendor not to carry 
on a trade in the same place, (which is in effect the sale of a 
good-will), and in that of a tradesman, manufacturer, or 
professional man, taking a servant or clerk into his service, 
with a contract that he (the servant or clerk) will not carry 
on the same trade or profession within certain limits, h!lve 
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been supported as being, not injurious to trade, .bu~ rather 
securities necessary for those who are engaged In It; pro
vided the limits within which the restraint is to operate are 
not unreasonable; for, where the restraint is larger than the 
protection of the person with whom the contract is made can 
possibly require, such restraint must be considered as unrea
sonable in law, and the contract which would enforce it must 
be therefore void; 7 Bing. 743; 6 A. & E. 454; 2 M. & Gr. 
32,33; 5 M. & W. 561; 11 M. & W. 667. In the appli
cation of this latter test, twenty miles round a place has been 
held a reasonable limit in the case of a surgeon; 2 Chitto Rep. 
407, Hayward v. Young: London, and one hundred and fifty 
miles round, in the case of an attorney; 4 East, 190, Bunn 
V. Guy. Five miles from Northampton Square, in the 
county of Middlesex, in the case of a milkman; 2 M. & Gr. 
20. Proctor v. Sargent; 2 Scott, N. R. ~89, S. C.; and Lon
don in the case of a dentist; 11 M. & W. 653, Mallan v. 
May. But in the last case a restriction of carrying on the 
business in ' London or any of the towns or places in England 
or Scotland, where the plaintiffs or the defendant on their 
account might have been practising before the expiration of 
the said service,' was held unreasonable, and therefore void 
as to the latter part (though the former part, as to not prac
tising in London, was valid, and not affected by the illegality 
of the latter). It must further be observed, that the principle 
on which restraints of trade, partial in point if space, have 
been supported, has not been applied to restraints general in 
point if space, but partial in point if time; for that which the 
law does not allow is not to be tolerated because it is to last 
for a short time only. Therefore, a restraint in the case of 
a coal-merchant's town traveller and clerk, that he should not 
follow or be employed in the business of a coal merchant for 
nine months after he should have left the service, was held 
void; 5 M. & W. 548, Ward v. Byrne. So a covenant by 
the lessor of a brewery, that he would not, "during the can
tinuance if the demise, carryon the business of a brewer, or mer
chant, or agent, for the sale of ale in Sheffield or elsewhere 
or in any other manner howsoever be concerned in the said 
business," was held void; I M. & Gr. 195, Hinde V. Gray; 
1 Scott N. R. 123, S. C. (But see contra, 3 Beav. 383, 
Whittaker v. Howe, in which case Lord Langdale, M. R., 
held, that an agreement by a solicitor for a valuable consi
deration not to practise as a solicitor in any part of Great 
Britain for twenty years was valid.) Further authorities 
confirming the doctrines above stated will be found in 3 Y. 
& J. 318, Wickens v. Evans; 3 Bing. 322, Homer V. Ash
ford; II Moo. 91, S. C.; 2 M. & W.273, Wallis V. Day; 3 
M. & W. 545, Leighton V. Wales. The question whether 
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the contract is unreasonable or not is for the court and not 
for a jury; 11 1\1. & W. 653." (a) 

And again: 
"A~ to the right to set do~-spears or other engines for 

destroying dogs in the pursuit of game, see 7 Taunt. 489, 
Deane v. Clay tOll; ~ l\Ltrslt. 577, S. C., and I B. Moore, :!03, 
S. C., in which case the Court of Commoll Plt'<ls was divided 
in Opll1lOlI. (The Court of Excht'quer haH' lately decided in 
favour of the ri;.\'ht; 8 ~Il'l's. & W.78'2, Jordan v. Crump.) 
And as to man-traps and spring-guns, see 3 B. & A. 304, 
Holt v. Wilkes, in which it wa~ holden that a person having 
notice that spring-gulls were set in a wood, and nevertheless 
trespassing in it, could not maintain an action for an injury 
sustained from them. But the general question was not set
tled. (The action was afterwards held maintainable in a case 
where the plaintiff had no notice that the gun was set, on the 
principle that setting spring ~'uns without notice was an 
unlawful act, independently of th.· statute 7 & 8 Geo. IV. c. 18 
(which had passed in the interval between the commencement 
of the action and the argument); 4 Bing. 628, Bird v. Hol
brook; 1 ~1. & P. 607, S. C. Some doubt ltas been enter
tained whether that principle was correct; 1-\ ~Il'l's. & W. 789. 
The statute, however, has made the setting or placing of spring 
guns, man traps, or other engines calculated to destroy human 
life, or inflict grievous bodily harm, with intent that or whereby 
the same may destroy human life or inflict grievous bodily 
harm (except in a dwelling-house at night), not merely an 
unlawful act, but a misdemeanor. (See further on this sub
ject, 1 Q. B. 37, Lynch v. Nurdin. (b))" 

The task must have been one of no slight difficulty to inter
weave with the notes a clear exposition of the law as it stands. 
upon the various topics which these multifarious, judicial and 
legislative reforms have explained or qualified, reversed or 
confirmed. Sometimes the labyrinth has been too intricate 
and tortuous for the skilful commentator to find a clue; con
fusion too much confounded for even his acumen to extract a 
clear principle, or decide ex cathedra what is the law. Unable 
to discover a safe resting place for the anxious inquirer from 
this conflict of adverse decisions, Mr. Williams, a sort of duc
tor dubitantium, is thus compelled to confess his perplexity 
and disappointment. 

" But the defendant may prove under the general issue in 
mitigation of damages, rumours previously current. 2 Camp. 

(a) Vol. ii. 156 a. (b) Vol. i. 84 a. 
N VOL. II. 
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251, Lord Leicester v. Walter. It was determined by the 
Court of Exchequer in 11 Price, 235, Jones v. Stevens, that 
evidence of the plaintiff's general bad character was n~t ad
missible in mitigation of damages under the general Issue, 
(and the court seemed to deny Lord Leicester v. Walter to 
be law.) Nevertheless, it is mentioned in 2 Stark. Ev. 642, 
note (e), 3rd ed., that in Mawby v. Barber, Lincoln Summer 
Assizes, 1826, Lord Tenterden admitted general evidence of 
the plaintiff's bad character, and that such evidence was also 
received by Lord Denman after consulting Park, B., in 
Moore v Oastler, York Spring Assizes, 18.'36, and by Colt
man, J., in Hardy v. Alexander, Liverpool Summer Assizes, 
1837. The distinction above taken by Chambre, J., appears 
to have been disregarded by Lord Tenterden in Mawby v. 
Barber, Stark. ubi supra. And yet, in an action of slander 
for imputing felony, with a count for maliciously charging 
the plaintiff with theft before a justice, to which the defendant 
pleaded the general issue and also pleas in justifieation of the 
slander, averring that the charge of felony was true, his 
lordship held that evidence of general good character was not 
admissible for the plaintiff, and observed that if such evidence 
was admitted then the defendant must be allowed to go into 
evidence to prove that the plaintiff was a man of bad charac
ter. R. & Moo. 305, Cornwall v. Richardson. So that the 
law on the subject appears to be very unsettled." (a) 

In this unsettled and unsatisfactory state several depart
ments of the law may be expected for some period to remain. 
The hand of the legislative and judicial reformer having 
been at least as active in pulling down as in building up, in 
demolishing as in re-constructing. 

"Diruit, redificat, mutat quadrata rotundis." 
Meantime, extreme circumspection is necessary to prevent 

stumbling between the ruins of the former, and the rising 
buildings of the modern, system. 

Instead of reconciling the old state of the law WIth the new, 
and guiding his readers over a ground almost impeded with 
innovations, the present editor might have abbreviated the 
amount of his labours by expunging from the work all the 
learning that had been rendered nugatory, and :the notes 
that were become obsolete-and by rejecting disquisitions on 
subjects that had lost with the process of amendment their 
practical interest. This plan would have rendered the work 

(a) Vol. i. 131 a. 
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of more instant utility as a companion in court, would have 
given it the charm of ready access to a practitioner, and 
enabled him to ascertain that, which in general form's the 
height of his ambition-what the law actually is on any given 
subject, not what it was or what it ought to be. This method 
would have been accompanied with a diminution in bnlk, 
which, in the estimation of the majority, who incline to the 
truth of the proverbial axiom, "a great book a great evil," 
might be considered unmitigated good. Indeed it must be 
conceded that the limit on the title-page of these ponderous 
but valuable tomes "In two volumes" is a legal fiction! 

It would have saved the constant foot-note after a learned 
commentary on scire facias; "but the law in this respect has 
been altered by statute 1 Will. IV. c. 70, s. 8."(a) The begin
ner would not have been tantalized after reading some excel
lent antiquarian lore on the courts of Great Sessions in Wales 
by seeing, when he glanced below, "these courts were abolished 
by statute 1 Will. IV. c.70, s. 14." (b) The constant "But 
now" -" But see," recur with fearful frequency, though to 
these amendments we cannot apply the saying that, "But is 
a malefactor." 

In one instance, where the serjeant had revelled in a learned 
disquisition upon the question of nine returns between the 
teste and retufII of the summoneas ad warrantizandum, had 
proved conclusively that the tenant cannot vouch in an assize, 
and had shown how the statute of Gloucester provides for 
foreign voucht'rs by tenants impleaded for lands in London, 
&c.,--the son feels himself compelled to add, after re-printing 
all this obsolete learning, in a sort of mournful postscript, 
" In consequence of the abolition of real actions by statute 
3 & 4 Will. IV. c. 27, the learning of the note above has lost 
much of its importance."(c) Flat contradictions might also 
have been spared, e. g. first note: "The better opinion seems 
to be, that in debt for rent eviction may be given in evidence 
under the general issue." Second note: "Since the new 
rules it must be pleaded." And again, " In a declaration for 
libel, if the words are in a foreign language it is saftr net to 

Ca) VoL ii. p. 71 a. (b) Vol. ii. p. 101 b. (e) \"01. ii. part I, p. 32. 
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translate the words." Note second: "But it should seem that 
it would now be held necessary to set out a translation in the 
declaration. 3 Br. & B. p. 201." There can be no doubt 
that a translation must be set out, or the declaration would be 
bad on general demurrer. 

Notwithstanding those objections, which seem so plausible 
in statement, we have arrived at an honest conviction that 
the method pursued by Mr. Vaughan Williams is the most 
useful, as the most generally instructive, the safest and best. 
The main design of the work was to teach the. student and 
pleader in chambers at the commencement of their career, 
and they would be only half taught were the view of the 
former state of the law and a retrospect of the changes it has 
undergone omitted. In order to understand the full force 
and effect of the new rules, it was necessary to show the 
exact manner in which they have operated on the preceding 
system; that a full comparison might be instituted between 
new forms of pleading and the old it became essential to trace 
and contrast principles, and thus enable the learner to as
certain for himself how far they are now more distinctly 
developed and more consistently applied. It would be diffi
cult to conceive abetter course of discipline than the review 
of conflicting decisions, which may thus be instituted, and the 
patient investigation of the reasons to which a lawyer is in
vited, why they were given and why they were overruled. 

An objection equally plausible may be started, that the 
learning is too exuberant. After citing forty-five cases to 
prove that the consideration to support an assumpsit must 
move from the plaintiff-must be such as he has the means of 
performing, or causing to be performed-must not contravene 
any rule of the common law, the express provisions of any 
statute, or the general policy of the law, and must not be 
contaminated with any illegal transaction, the learned editor, 
weighed down with forty-five cases, appears to have thought 
that he had bestowed his tediousness beyond all bounds of 
moderation, and adds, "see also the cases collected, ante, vol. i. 
p. 309, b. c., note (6)" Armed for the task as patient re
viewers, we turned back with some misgiving to this erudite 
note, and found there comprised only forty-one more cases, 
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and extracts from two statutes. It mig-ht be considered 
expedient to conceal the whole length of his ascent and toil 
from the student at starting, lest perceiving what Alps on 
Alps were to arise, he should lie down in despair. An imper
tinent doubt will perforce intrude, whether it is necessary to 
collect and bind together a fasciculus of all the cases that have 
ever been decided, when the subsequent decisions are pro
nounced on the authority of the preceding. The ohjection 
seems in some degree founded on a true principle of criti
cism, first applied by Bekker and Poppo, that the authority 
of a reading does Bot depend on the number of l\ISS., for if 
out of twenty J\I SS. agreeing in any reading, nineteen can 
be proyed to haye been copied from the twentieth, the reading 
does not rest on the autllOrity of twenty, but of one. If the 
later decisions were indeed pronounced without assigning 
reasons, this crowding of the page with case on case would 
be open to just animadyersion: but as a general rule, the 
authorities are examined and commented on, and some doc
trine is suggested in the argument or judgment to which the 
student may usefully refer. This copiousness of citation, 
l'embarras des richesses, can scarcely be dispensed with at a 
time when more deference is paid to authority than to prin
cipII', nor can it be a good ground of complaint against an 
elementary work, that all the sources of information are 
pointed out. There may be, and doubtless is, mischief in 
this multiplication of reported cases, but for this admitted e,"il 
the editor of Willia~s's Saundprs is not responsible. Approv
ing of the plan of his work, we can bestow unqualified praise 
on its execution; the one being as free from inaccuracy as 
the other from real defect. KOlle but those who have perused 
the present with the former editions in their hands, can arle
quately appreciate the care with which mistakes haye been 
corrected, omissions supplied, references yerified, new ('ases 
introduced, and doubtful points suggested for consideration. 

We have minutely collated the first volume with one of the 
preceding editions, in which, we believe, all the authorities 
are carefully noted up, and have ascertained very few omis
sions; errors and mistakes there are comparatively none. 
The few following additioHs might be made with advantage; 
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Page 28.-unless limited, a plea is taken to be to the whole 
declaration. 3 Ad. & E. 699; 2 M. & W. 72. 

Page 33 (a).-Trott v. Smith, 10 M. & W.453, where a 
demand was held necessary. 

Page 336.-" Duly requested." These cases should be 
noticed. Even after verdict the word" duly" will not supply 
the place of a material averment. Everard v. Paterson, 2 
Marsh. 304, and Williams v. Germaine, 7 B. & C. 468. 

Page 67 (b).-Note of Serjeant Williams, "But it seems 
it is not necessary that the plaintiff should swear to the truth 
of his debt," there should be added, I M. & G. contra. 

Page 84.-To the note Vere v. Lord Cawdor and another, 
11 East. 568, holden that a game-keeper could not justify 
killing a dog which was pursuing a hare in his lordship's 
manor, add, see I & 2 Will. IV. c. 32, s. 10. 

Page 103 (a).-Text. The court said that the replication 
in this case was well concluded, quod mirum videtur. The 
reporter's wonder is now confirmed, see Thorne v. Jenkins, 
12 M. & W. 614. 

Page 154.-Add at the end of the note, As to an action 
for money obtained by fraud on a life policy, where the funds 
of the insurance society are invested in the names of the 
trustees, according to the trust deed, and they executed the 
policy, Lefevre v. Boyle, 3 B. & Ado!. 877. 

Page ~28.-Where a plea states a parol agreement, it will 
not be intended that it was under seal. 2 M. & G. 405. 

Page 236.-Add, It is necessary that a parol agreement 
between landlord and tenant, to determine the tenancy, should 
be acted upon in order to be effectual; 2 Camp. 103; 2 Starkie, 
379; 8 Taunt. 270. The landlord's putting a bill in the 
window is not sufficient; 3 Esp. 2:l4. 

Page 264, note (I).-It is held, that a consideration exe
cuted, and part, as in the present case, of the service performed 
by the plaintiff for the testator, in his life-time, for several 
years then past, is not sufficient to maintain an assumpsit, 
unless it was moved by a precedent request and so laid. To 
this sentence there might be added, "Not so where the con
sideration is executory;" 2 C. M. & R. 48. Not necessary 
that a precedent request should be laid in all cases, e. g. an 
action for money lent; Victors v. Davies, 12 M. & W.7Se. 
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. Page 346.-Case of Beadsworth v. Torkington, I Q. B. 782. 
Since the Municipal Boundary Act it is a variance to claim 
the right for resiants within the borough, instead of the ancient 
limits. 

We have only discovered one reference to be wrong, at 
p.28. In the reference to Chitty on Pleading, vol. i. p.5II, 
it ought to be p. 453. The reference might now and then 
be more neatly put; at p. 57, where the statute 8 & 9 Will. III. 
c. II, s. 8, is cited about summoning a jury before the justices 
of assize, and the note is added, see statute 3 & 4 Will. IV. 
c. 42, s. 16, post, p. 58 g, n. (i); instead of all these mystical 
letters, would it not be better and shorter to say at once, before 
the sheriff? 

A clear and full index to the notes is given, which will be 
found in the exigencies of practice of extreme value. There 
is a mistake under the head of Bankrupt-Assignees of, where 
the author says, "Statute 2 & 3 Vict. c. 29, does not protect 
an execution on a judgment on a warrant of attorney." On 
referring to the statute it will be found that the execution is 
protected. It may be doubted whether the editor is not in 
error in the following note: "As to whether the simple fact 
of possession is conclusive evidence, and constitutes a complete 
title in all cases against a defendant, who is a mere wrongdoer, 
as it does in actions of trespass to real property, see 7 M. & W. 
312, Elliott v. Kemp. per Parke, B."(a) The learned editor 
appears to have overlooked the case of Brown v. Dawson, 4 P. 
& D. 355, confirmed by the case of Williams v. Hughes and 
others, Trin. T., Q. B., not yet reported, that the simple fact 
of possession is not conclusive evidence of title, and that a 
mere trespasser cannot, by the very act of trespass, imme
diately and without acquiescence, give himself what the law 
understands by possession against the person whom he ejects. 

In the note upon Convictions, vol. i. 262 d, the following 
dictum is no longer law: "However, it has of late been held, 
that if it appear on the conviction that the evidence was given 
on the same day that the defendant appeared an.! pleaded, the 
court will presume that it was given in his presence; 3 Burr. 

(4) Vol. ii. 47 f. 
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] 785, R. v. Aickin; In re Tordoft, Carrow's Sessions Cases, 
vol. i. p. 179. It is only a trifle, we confess, but as this is 
the work of a scholar, we hope to see Cam. Scacch. erased 
from the 7th edition, which will probably be soon called for. 
Instead of this gallipot Latin, if we are to have a dead lan
guage, let it be abacus or tabula lusoria, which would sound 
less harshly, and scarcely more pedantic,-but better than all 
"Exchequer Chamber," in good honest English. 

These are the few defects-the scattered weeds in a large 
field-which a diligent search has enabled us to collect; and 
we show them with the less scruple, as their want of impor
tance, and fewness of number, lead irresistibly to the convic
tion that this is an excellent and most elaborate edition of an 
excellent work,-a reprint of the great classic in pleading, 
auctior atque emendatior, alike worthy of the author and 
editor,-deserving the very favourable reception it has met 
with from the profession, and rivalling the care, accuracy, 
and research which Mr. Vaughan Williams expended upon the 
Law of Executors.-Law Magazine. 
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HINTS AS TO THE EXAMINATION OF WITNESSES. 

I. Hints to Witnesses in Courts of Justice. By a Barrister. 
London: 1815. 

2. Quintilian's Institutes of Oratory, Book 5, Chap. 7, concern
ing Witnesses; containing his Rules for their judicious Exa
.mination and Cross Examination. Translated with Notes, ~c. 
By William M. Best, Esq. of Gray's Inn, Barrister at 
Law. London: 1836. 

THE treatment of some of the witnesses (neither the most 
reputable nor disinterested of mankind) at Courvoisier's trial, 
has been the means of giving shape, body and expression to 
a grievance, or supposed grievance, time immemorial sus
tained by the public at the hands of the practising members 
of the bar. Seldom, if ever, within our recollection or in our 
presence, has the effect of forensic habits on mind and man
ner been discussed, without some one expatiating on the 
recklessness with which counsel are wont to wound the feel
ings of witnesses, though the murmurs were neither general 
nor loud enough to justify us in volunteering either apology 
or reproof. At length, however, they have swelled into 
something very like an outcry, and it becomes necessary to 
consider whether the profession or their alleged victims are 
to blame. 

The tracts named at the head of this article appear well 
calculated to throw light on this inquiry, and we have accord
ingly rescued them from the neglect and oblivion to which 
on their first appearance they were un deservedly condemned. 
The first is from the pen of Mr. Baron Field, now judge of 
the Vice-Admiralty Court of Gibraltar. The second is the 
chapter to which Blackstone alludes when he speaks of Quin
tilian as laying down "very good rules for the examination 
of witnesses viva voce." 

o VOL. II. 
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Mr. Baron Field thinks that the annoyance experienced by 
witnesses is principally attributable to their own awkward
ness, confusion, inaccuracy, and conceit; and it may be as 
well to consider, in the first instance, to what extent this opi
nion is founded upon truth. 

He starts by roundly charging the public with a culpable 
degree of indifference and consequent inexperience regarding 
judicial proceedings: 

"Ever since it has been my lot to attend courts of justice, 
I have been of opinion, that he who would devote half an 
hour to the drawing 'up of a few Hints to Witnesses, who for 
the most part, have never been in a court of justice in their 
lives before, would save those courts a great deal of ever
lasting admonitory trouble, and would, in that regard, confer 
no small benefit upon the profession and the public. Whether 
it proceeds from the smallness and inconvenience of our 
courts of justice, or from a want of forensic curiosity, I know 
not; but it is a fact, that in London particularly, nobody 
goes into a court of justice, unless he has business there. In 
Ireland, I am informed, the courts are frequently attended by 
all orders of the public, out of mere rational curiosity, and 
that it is rare to meet with an Irishman who cannot discuss 
the talents of the leading barristers. In England, when a 
man is subprenaed as a witness, he generally has to make 
his debut in a court of justice; and the bar and the court are 
put to the never-ending and still-beginning trouble of drilling 
the witness into a testifying attitude, voice, and phrase; half 
of which trouble might be saved, if people would but conde
scend to think they may pick up some useful information in a 
court of justice, and that there is more common sense in a 
trial at law than good men would suppose. This absenting 
themselves from courts of justice is in no case so apparent 
and flagrant, as when the public are called upon to serve as 
jurors. For an Englishman who is liable to act as a juror, 
never to have been in a court of justice before, (as I have 
seen many jurors who have not,) is as monstrous as for a 
Christian never to have been in a church; and I could men
tion many glaring instances of ignorance in such jurors of the 
very fundamental principles of the constitution and the 
dearest rights of Englishmen. If common jurors are taken 
from a class of society, from which education, and reading 
upon the subject of trial by jury, must not be expected, 
surely it cannot be too much to ask them to attend the courts 
now and then, and observe what will be expected of them 
when it shall come to their turn to act as jurors. This 
unusedness to be present in a court of justice is in nothing 
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so palpable as in the total ignorance which witnesses betray 
even of the forms of an oath, as to taking the book in their 
ungloved right hand and kissing it, or of addressing the judge, 
whom the vulgar and unhabituated generally call "Sir," 
instead of "My Lord,"-a mistake quite as ill-sounding and 
ill-bred as that of the poor ignorant country witness, who 
calls the barrister" your Lordship." But if witnesses will 
persist in refusing to go into court till they shall actually 
receive conduct-money thither, let them at least commute the 
trouble and time of such an attendance for the sum of one 
shilling in hand well and truly paid to my booksellers, before 
the delivery of these presents, and let them improve the 
few following well meant Hints. " . 

The reason why English courts of justice are not attrac
tive is obvious enough. The business is transacted in a quiet, 
matter-of-fact, unostentatious manner, with strict attention to 
the subject under discussion. There are no dramatic or me
lodramatic displays; no shedding of tears, no appeals to 
heaven, no premeditated bouts of sparring with witnesses. 
Even when a cause of the exciting order is set down for trial, 
it is hardly ever possible to ascertain beforehand when it will 
actually come on; and a matter of the highest moment, 
which has been a standard topic in the newspapers for weeks, 
may be disposed of, parenthetically as it were, by a mystical 
telegraphic communication between the bench and the bar, 
whilst an action for a grocer's bill is going off or one for a 
linendraper's coming on. 

An Irishman lounges into a court of justice, partly out of 
sheer idleness, and partly from that affectation of dialectic 
cleverness which pre-eminently distinguishes him. He has 
the national character for quickness to support, and attends 
to take a lesson in repartee or blarney from his favourite 
"counsellor." But the advantage of the habit, as regards 
either the administration of justice or the individual, is pro
blematical at best; and we believe it must be admitted, that 
the use to which an Irishmen applies his practical knowledge 
in this walk, is not to tell a plain story without confusion, but 
to bother the examining counsel and elicit a roar from the 
galleries. With all due deference to the Vice Admiralty 
judge, we prefer the Englishman with his ill breeding and 
hesitation-his ungloved hand and Sil·-to the glibness, dex
terity and unhesitating effrontery of Pat. 
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Mr. Field continues: 

"I. And, first, I always said tl1at if ever I published such 
a pamphlet as this, I would place in the very head and front 
of it, in capital letters, these words-' SPEAK OUT 
LOUDLY.' The experience of the whole bar will unite 
with me in saying, that the purposes of ju~tice would be be~
ter furthered, if these words were even to displace the admom
tions aO"ainst bearing false witness, which are inscribed upon 
the w:lls of some of our courts of justice. There is no 
phrase so constantly in the mouths of both the bench and the 
bar as this; insomuch that if the court finds it necessary to 
employ an usher to command silence in the spectators, they 
ought also to employ a sort of blowpipe to insure audible ut
terance in the witness. This lowness of tone in witnesses 
does not arise so much from diffidence, as from an unusedness 
to pitch the voice for public speaking. Here is another of 
the evils of not previously attending the courts. If witnesses 
would do so, they would find that whispering, or even con
versing, witnesses are no witnesses at all, and might, as the 
judges are irritated to say every day, just as well stay at home. 
Never having been in a court of justice before, a witness 
comes into the box as if the court were a private room; and 
when he is asked the first question, which would perhaps 
inquire into the nature of his Christian name or situation in 
life, bows and answers in a most well-bred whisper. Now his 
name and quality are doubtless exceedingly familiar to 
him; but unfortunately, the judge does not know the various 
branches and callings of all his numerous family, however 
'unknown' it may 'argue himself.' And there are besides 
twelve gentlemen sitting at some distance, called ajury, who 
form a convenient (not to say a necessary) branch of our courts 
of judicature; and, as the counsel iterate all day long these 
gentlemen must hear all that witnesses say. " 

A very useful suggestion, but by no means so easy of prac
tical application as is supposed. A man or woman who has 
never had occasion to address a formal audience of any kind 
(and unless the lady belonged to the Society of Friends and had 
sometimes been moved by the spirit, one does not see how 
she should), is stuck up in an elevated box or pulpit, and 
expected to detail occurrences, or reply to a series of compli
cated inquiries, in the precise key and at the exact rate of 
utterance best adapted for twelve gentlemen in one part 
of the court to hear, and another gentleman in another part 
of the court to copy; though the art or habit of carrying on 
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a narration or train of thought in a loud evenly-pitched tone, 
is one of the grand attainments of rhetoric. Surely, if any 
thing beyond yes and no is required, those repeated injunc
tions to speak up must militate sadly against the main object, 
which we presume to be the elucidation of the truth. A 
witness may hesitate and even contradict himself, as Lord 
Listowell and Mr. Charles Ross blushed, from innocent em_ 
barrassment; and it is far more important to be able to watch 
the natural working of the features and inflexions of the voice, 
than to have a got-up statement clearly recited by an indivi
dual duly exercised in the most approved style of giving tes
timony, or be bawled at by some unhappy wight reduced by 
constant goading to the last stage of bewilderment. 

We know full well the extent and provoking character of 
the inconvenience, but it is rather aggravated than alleviated 
by irritability; and if the witness, instead of being harshly 
rated at the commencement, were allowed a few moments to 
recover himself and get accustomed to the sound of his own 
voice, and were then told quietly that it was necessary to 
speak louder, the desired object would be much more fre
quently and much more satisfactorily obtained. Mr. Baron 
Field, however, will have it that the entire blame lies with the 
chief sufferers, and endeavours to account for their pertinacity 
on an hypothesis more ingenious than just. 

"II. The great mistake of witnesses, and the chief cause 
of their not raising their voice above conversation-pitch, is 
that they will not impress their minds with the conviction 
that they are called upon to give their evidence as a matter 
of business only. The court does not sit for the pleasure of 
hearing them converse with the counsel, let the manner and 
matter of witnesse~ be ever so interesting. The witness 
should leave all his bows and undertones in the drawing-room, 
counting-house, or counter, from whence he came; and should 
consider himself, from the first moment of his entering the 
box, as the dictator of necessary and material evidence, to be 
recorded by the judge who presides at the trial; he should 
never for a moment suffer himself to forget that his lordship 
writes down every answer he gives; and therefore when he 
bows to the question, whether his name be John Nokes, in
stead of proclaiming that 'it is'-what does he? Can his 
lordship hear a bow? or if he could, is he to record it among 
his notes by hieroglyphics? Really those who are to give a 
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verdict upon oath, according to the evidence,:must have more 
than a bowing acquaintance with the facts of the cause." 

Pleasure, indeed! We believe nineteen witnesses out of 
twenty would say with Lord Ellenborough, when an eminent 
conveyancer asked when it was their lordships' pleasure that 
he should proceed with his argument-"pleasure is altogether 
out of the question." They know very well, that they are on 
serious business, and what is play to others is often death to 
them. Those bows and undertones generally betoken any 
thing but gratification or self-complacency. 

But there is another bad consequence: 
" Besides, if witnesses in courts of justice are suffered to 

degenerate into conversers with barristers, they will be apt 
to forget that they are testifying upon oath; and though their 
minds may be sufficiently upright to preserve them from 
direct falsehood, whether they are speaking upon their oath 
or not, yet when they are suffered to lose sight that they are 
bearing witness under a solemn engagement to tell 'the 
whole truth, and nothing but the truth,' and are permitted 
to descend into conversation, they will naturally argue and 
fence, and colour, and conceal, and give way to bias, and 
blind themselves through interest. It is not in human nature, 
when off its guard of the sanction of a judicial oath, to refrain 
from these infirmities; and therefore it becomes important 
that the witness should never be suffered to forget himself for 
a moment, by the slightest deviation from an audible tone of 
responsive deposition. If any proof were wanting of the 
truth of my remark, as to this conversational mistake of 
witnesses, I would adduce the phrases 'upon my honour,' 
and 'my dear sir,' which are often in their mouths, and which 
shew a complete forgetfulness that they are' giving evidence' 
upon their oaths, and 'to the court and jury.' " 

It is astonishing that so acute an observer, and generally 
just a thinker, as Mr. Field, should alloy his valuable sug
gestions by such fallacies. The inference drawn from the 
casual use of the phrase" upon my honour," is about as con
clusive as that drawn by Bishop Thurlow from his brother's 
frequent appeals to the Redeemer when suffering from the 
gout, which he adduced as evidences of the chancellor's 
belief in Christianity. A strong interest, stimulus, or excite
ment of any kind, causes conventional forms to be forgotten 
or disregarded; and we should be the more inclined to believe 
a witness from his being hurried unconsciously into his habi-
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tual tone, manner, and character. In the case of a made-up 
story, the only chance of eliciting the truth is to make the 
witness forget himself. 

The next suggestion is one which cannot be too frequently 
impressed. 

"III. If witnesses were never to permit themselves to in
dulge in this conversational style, they would not be so apt, 
upon adverse or cross-examination, to fence, as the practice is 
called at the bar: and one of the most serious and important 
assurances I would give them is, that they never will gain 
any thing for their cause or their credit by this practice. 
The court, the bar, and even the jury, are too well used to 
the artifices of witnesses to be imposed upon for a single 
moment, by the most dexterous parrying in the world; and 
a fencing witness will injure his friend's case more by such 
demeanour than he will benefit it by all the partiality and 
reserve of his guarded and unwilling evidence. The court 
and jury have at least enough of common sense and know
ledge of the world to make due deduction from the credit of 
such a witness; for long experience of the value of viva voce 
testimony has taught them that the manner of witnesses is 
often more important than the matter; and their demeanour 
is always justly taken into consideration and appreciated in 
estimating their credibility, upon which it is, and not upon 
the mere strength and extent of their swearing, as it appears 
upon paper, that the verdict of the jury depends. A wit
ness cannot therefore more effectually damn a friend's case 
than by costiveness, as it is expressively called, and pugnacity 
on the one hand, or by eagerness and overleaping on the 
other. I remember seeing a pert woman overthrow a whole 
pile of evidence by a flippant snappishness of the former kind 
-a fighting with every question; and she flounced about, 
and looked round for applause at the end of every retort, till 
Lord Ellenborough told her 'not to throw herself about as if 
she was in estimation, for there was nobody admiring her.' " 

Almost the only recorded instance ill which pertness and 
flippancy met with any positive success or applause, was 
during the inquiry into the alleged malversations of the late 
Duke of York as commander-in-chief, when the notorious 
Mary Anne Clarke played off a succession of airs and im
pertinencies to the amusement of the younger members, and 
the occasional confusion of her interrogators. 

Courts of justice, however, are constituted very differently 
from popular assemblies, and a pert flippant witness is pretty 
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sure to throw discredit on the cause-much more what Mr. 
Field calls a fencing witness, who generally combines dis
honesty with conceit. Provincial wits, male and female, are 
carefully to be eschewed, and we should think little of an 
attorney's discretion who should insert one of them, without 
an emphatic note of caution, in a brief. Mr. Field gives a 
specimen: 

" As an example of the latter species of evidence, I would 
adduce a witness in a horse cause, to prove that the horse 
was not injured, who frisked into the box, and before there 
was time to administer the oath to him, repelled the dignity 
of being called a veterinary surgeon, by rapping out-'I'm 
not one of your ranting, flaunting, flaring, harum scarum 
tearum fellows: I'm one of the old school, taught by nature 
and experience. The horse is not a glass of gin the worse.' 
The noble and learned judge here rebuked him for talking 
of glasses of gin. The witness changed his expression
, I tell you he is not a drop the worse.' Sir William Garrow 
then examined him-' You are one of the old school?' Witness 
-' Yes; I've known you a long time.' 

"Of this damning kind are witnesses who prove too much; 
for instance, that a horse is the better for what the consent 
of mankind calls a blemish or a vice. The advocate on the 
other side never desires stronger evidence than that of a 
witness of this sort: he leads the witness on from one extra
vagant assertion in his friend's behalf to another; and, 
instead of designing him to mitigate, presses him to aggravate, 
his partiality, till at last he leaves him in the mire of some 
monstrous contradiction to the common sense and experience 
of the court and jury; and this the advocate knows will de
prive his whole testimony of credit in their minds. Such is 
all that witnesses gain by partiality, by favour and affection, 
and by combating with truth. He who is not for truth is 
against it, and against him will the belief of the jury be shut." 

Witnesses of this sort often do an infinity of mischief to 
the cause, by speculating on the drift of the question or the 
effect of the answer, which they will then modify in such a 
manner as, in their opinion, the circumstances may require. 

Mr. Field says tha~ the reason most witnesses give their 
evidence in so slovenly a manner is, that they will not apply 
their minds to the matter in question, and he seems to think 
that a good deal of their listlessness and indifference might be 
cured by making it worth their while to attend. They receive 
little or no remuneration, and the consciousness of having 
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done their duty is hardly strong enough to compensate for the 
sacrifice of time and comfort. 

"This is a very unpatriotic feeling; and the evil to which it 
gives birth should be remedied (wherever it can) by a pre
vious examination of his witnesses, on the part of the attornl:'Y 
in the cause. Here is the reason why women and children 
are so much better witnesses than men: they are seldom called 
upon to act as sllch, and business is a rarer thing to them: they, 
therefore, (particularly children) have a vaster idea of its, and 
consequently of their importance; and they shall have recall
ed to mind all the circumstances of their testimony, and shall 
have ruminated upon what they shall depose, long'before they 
come into court. This is no more than what every witness 
ought to do; and sllch a preparation would greatly conduce 
to the better administration and dispatch of justice." 

The truth is, most of the particulars to which witnesses are 
called to speak made no impression at the time, and the won
der generally is, not that they recollect so little, but that they 
recollect so much. Moreover, clearness of perception is a 
very rare quality; and both dates and facts have a strange 
tendency to mingle and get confounded in the minds of most 
of us. 

Children are good witnesses, because they speak without 
premeditation. Women are not good witnesses, except on 
topics coming peculiarly within their own sphere of observa
tion; for they do not live and act under the same habitual 
responsibility for the truth of their statements as men, who 
are liable at all times to be called to a severe account for an 
inaccuracy. The author of "The Adventures of an Attor
ney" agrees with us in both these points: "Of all witnesses 
in an honest cause, an intelligent child is the best; of all 
witnesses in any cause, a woman is the worst, unless she 
happens to be very pretty and engaging, for then she will 
answer the purpose, whatever it be, most successfully." 

Mr. Field repeats the often repeated caution to witnesses, 
.. Don't tell 'Us, Sir, what he told you." (a) 

But as none are more apt to transgress the rule than pro
fessional witnesses, it is clear that the transgression is not the 
result of ignorance, but the perhaps inevitable consequence 

(a) The Pleader's Guide. 
p VOL. II. 
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of men carrying their ordinary modes of expression into the 

witness box. 
The constant war which both judge and counsel are com-

pelled to wage against this habit, not unfrequently presents 
itself in a ludicrous point of view, to the lay spectator, and 
few of the jokes in Pickwick have told better than his carica
ture of Mr. Justice Starleigh correcting Sam Weller. 

"Now, Mr. Weller," said Serjeant Buzfuz. 
"Now, Sir," replied Sam. 
"I believe you are ill the service of Mr. Pickwick, the 

defendant of this case. Speak up, if you please, Mr. Weller." 
"I mean to speak up, Sir," replied Sam; "I am in the ser

vice 0' that 'ere gen'l'man, and a wery good service it is." 
"Little to do, and plenty to get, I suppose?" said Serjeant 

Buzfuz, with jocularity. 
"0 quite enough to get, Sir, as the soldier said ven they 

ordered him three hundred and fifty lashes," replied Sam. 
"You must not tell us what the soldier or any other man 

said, Sir," interposed the judge, "it's not evidence." 
" W ery good, my Lord," replied Sam! 

(To be continued.) 

POINTS IN PLEADING AND PRACTICE. 

NO. V.-AIDER AND AMENDMENT OF DEFECTIVE PLEADINGS. 

The case of Beasley qui tam v. Cahill, in which judgment 
was arrested by the Court of Queen's Bench last term, in an 
action on the statute of Henry the Eighth, against buying dis
puted titles, and in which it was strenuously argued, that the 
defects which were alleged against the declaration, were not 
of a nature to prevail after verdict, has called our attention to 
the subject of aider of defective proceedings, a subject which 
is of considerable importance to every pleader and practitioner, 
as any step in a cause, from the declaration to the writ of error, 
may be more or less affected by it. Aider must not be con
founded with arrumdment: the latter is a permission given by the 
court out of favour, to alter and amend in a pleading something 
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that is admitted to be defective or erroneous. Aider on the 
contrary is not ex gratia, but is an assistance, by custom and 
inference, granted ex debito justitif2 to pleadings, which, if 
rigidly construed, would be held imperfect. 

There are two kinds of aider, by common law, and by sta
tute. Aider at common law, was, first by the original writ; 
secondly, by pleading over; and thirdly, by verdict. 

First, Aider by the original writ, was where a declaration 
contained an imperfect statement of the nature of the action, 
which, however, appeared correctly described in the original 
writ, which was recited in the beginning of the declaration, and 
regarded as part of it. Thus, in an action of trespass, where the 
declaration omitted to state the offence to have been committed 
"vi et armis," the presence of these words in the recital of the 
original writ was held to supply the deficiency (a). But, as 
it is no longer usual or necessary thus formally to recite the 
original writ in the declaration, this mode of aider is virtually 
abolished. 

Secondly, Aider by pleading over. It is a well known 
principle of pleading, that each party is required to put his 
case on the record with clearness and precision. Verba for
tius accipiuntur contra proferentem; and, generally speaking, 
omissions and imperfections are not to be supplied by inference 
or intendment in favour of the party pleading. But as the 
only object in establishing this rule was, to elicit the precise 
point in dispute from the conflicting statements of the parties, 
so as to be able to refer it to the proper mode of trial, and as 
of course it is a matter of indifference to the tribunal how that 
point is ,ascertained, so as it is ascertained, the rule in question 
has received a qualification, and many pleadings or state
ments which would be held imperfect if objected to on 
demurrer, are cured or aided, if the opposite party, instead of 
demurring, replies in such a manner as to render the meaning 
of the former pleading clear and intelligible; the imperfection 
or omission in which is thus ratified, as it were, by the self 
acting power of the pleadings alone. (0) In furtherance of this 

(a) Com. Dig. Pleader, c. 12, 8S. 
(b) Com. Dig. Pleader, c. 85, E. 37; Co. Lit. 303, b; Stephen. PL 159; 1 Chit. 

Pl 671, sEd. 
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principle, it has been established as a rule, tlJat all defects of 
mere form, and such as could not be taken advantage of on 
general demurrer, are cured by pleading over.(a) But it is 
not easy to say how far this principle extends when the fault 
in the pleading is of a substantial kind. In Banham's case,(b) 
Lord Coke expressly lays it down, that" when a declaration 
wants time or place, or other circumstance, it may be made 
good by the bar; so of the bar, replication, &c.; but that 
when the declaration wants substance, no bar can make it 
good; so of the bar, replication, &c.; e. g., the defendant 
pleads agreement, but does not shew satisfaction: the replica
tion denies the agreement, this does not aid the bar;" and he 
cites several cases from the year books in support of his 
positIOn. So in Badcock v. Atkins, (c) which was an action 
of slander for saying, "Thy father (innuendo the plaintiff) hath 
stolen six sheep;" but the declaration neither stated that they 
were spoken to the plaintiff's son, nor that the plaintiff's son 
was present at the speaking: it was held not to be aided by 
a plea in justification put in by the defendant, and this on the 
ground that a declaration deficient in substance cannot be 
aided by the plea, and there are several other cases in the 
books to the like effect. (d) 

These authorities, however, only shew, that when the first 
pleading is essentially faulty, and the second only impliedly, 
and by inference admits the case sought to be established by 
it, but that even taken both together, they do not shew on 
the face of the record a complete cause of action or ground of 
defence (as the case may be) in the party pleading, the doc
trine of aider cannot apply. Thus in Bonham's case, where 
the fault in the plea was the shewing award without satisfac
tion, which is no defence at all, the traverse of the award does 
not shew (otherwise than by a rather v:olent inference) that 
there ever was any satisfaction; and consequently there is no 
defence developed on the record. But it is a very different 
matter where the second pleading expressly puts on the 
record the fact omitted by the opposite party. Thus for 
instance, in an action for taking a hook, where the plaintiff 

(a) 3 Wils. 297; 2 Salk. 519; 8 Co. 120, b; 6 Mod. 136; Bac. Ab. Pleas, &c. 
(b, 8 Coke, 120, b. (c) Cro. EL n6. (d) Butt's case,7 Coke, 25 .• 
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omitted to state in the declaration that it was his hook, or even 
that it was in his possession at the time, and the defendant on 
plea justified the taking the hook out of the plaintiff's hand, the 
declaration was held to be aided by the plea. (a) And if a 
deed be incorrectly set forth in the declaration, the fault is 
cured by the defendant's setting out the deed on oyer, and 
pleading non estfactum.(b) From these and similar cases, the 
best modern authorities consider the true rule to be, that a 
defect in substance cannot be cured by pleading over, when 
the subsfquent pleading only aids the defect by implication; 
but that when it expressly states the fact, which ought to have 
been alleged by the adversary, it is otherwise. 

Thirdly, Aider by verdict is another mode of aider known 
to the common law. This seems properly a branch of the 
doctrine of legal presumption, and helongs to that class called 
by Mr. Starkie "presumptiones juris et de jure", or presump
tions of mere law. (c) Its meaning is strictly this, that after 
a verdict has been given by a jury, the law in order to sup
port their finding, will presume many statements of matters, 
which are imperfect on the face of the record, to have been 
duly corrected and rendered complete by proof at the trial. 
The principle on which this description of aider is founded, 
cannot be better expressed than in the clear and forcible 
language of Serjeant Williams, (d) which bas been quoted with 
approbation by Stephen, in his work on pleading. (e) "Where 
there is any defect, imperfection or omission in any pleading, 
whether in substance or form, which would have been a fa.tal 
objection on demurrer, yet if the issue joined be such as 
necessarily required proof on the trial, of the facts so defec
tivelyor informally stated or omitted, and without which it is 
not to be presumed tlJat either the judge would direct the 
jury to give, or that the jury would have given the verdict, 
such defect, imperfection or omission is cured by the verdict." 
The extent of this rule is also well described in the case of 
Jackson v. Pesked; <.r> "when a matter is so essentially neces
sary to be proved, that had it not been given in evidence the 

(a) 1 Sid. IS4; Steph. PI. 159. 
(c) 3 Stark. Ev. 1241. 
(e) Page 161. 

(b) 1 Chit. PI. 433. 673. 
(d) 1 Wm. Saund. 228, ani. 
(f) 1 M. & S. 234. 
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jury could not have given such a verdict, then the want of 
stating that matter in express terms in a declaration, providing 
it contains terms sufficiently general to comprehend it in 
fair and reasonable intendment, will be cured by a verdict; 
and where a general allegation must in fair construction 80 

far require to be restricted, that no judge and no jury could 
properly have treated it in an unrestricted sense, it may 
reasonably be presumed after verdict, that it was so restrained 
at the trial." And in Hitchins v. Stevens, (a) it is said, 
"Whensoever it may be presumed that anything must of 
necessity be given in evidence, the want of mentioning it on 
the record will not vitiate it after verdict." 

These descriptions contain within them all the rules and 
all the exceptions on the subject. The defective matter must 
be such, that its correction by proof may be implied by fair 

and reasonable intendment (b), from the allegations on the record, 
coupled with the verdict. The issue and the verdict together 
are to be regarded, and from their united effect the intendment 
arises. The issue must be looked at, because it is not neces
sary that anything should be proved, unless it be expressly 
stated on the record, or be necessarily implied from the facts 
which are stated (c); the verdict mnst be taken into considera
tion, because it must have been given for the party in whose 
favour the presumption is raised; for it is in consequence of 
such verdict, and in order to support it, that the court puts 
so liberal a construction on the allegations contained on the 
re(lord. The cases in illustration of these principles range 
themselves under the following heads: (d) 

1. Omission of that which was necessary to be proved, or 
the party could not have recovered, is aided by verdict (e); 
Of, in other words, if the substance of the action be alleged, 
the omission of the necessary incidents to that substance will 
not vitiate. A few instances will illustrate this. In an action 
()f debt for rent by the grantee of a reversion, no attornment 
was alleged, but it was resolved good after verdict; for, if the 

(a) T. Raym. 487. 
(b) 1 M. & S. 237; 1 T. R. 145; 1 Chit. PI. 673. (c) Ibid. 
(d) See the cas~s collected in Com. Dig. Pleader, C. S7, E. 38 ; 1 Saund. 

228, a., n. 1; 1 Chit. PI. 673; Sheph. 160, n. f. 
(e) 4 Burr. 2018; 2 Shaw, 233; 1 Salk. 365. 
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plaintiff had not given attornment in evidence, he would have been 
TWTISUited (a). So, if the grant of a reversion or other here
ditament, which lies in grant, be plE:aded, without alleging 
that such grant was made by deed, the imperfection is cured 
by the verdict finding that the grant was made (b). So where 
a feoffment is pleaded, but no mention is made of livery, it 
would be implied after verdict, "because it makes a necessary 
part of a feoffment." If the plea to a declaration on a bill of 
exchange state that there was no consideration given, but 
without shewing the circumstances with particularity, the 
defect is aided after verdict (c). 

2. Surplusage and repugnancy are thus cured (d); as if the 
plaintiff declare in trover that, on the 4th of March, he was 
possessed of goods, and that after, viz., on the 1st of March, 
they came to the defendant's hands, the latter date will be 
rejected. 

3. Ambiguous and informal expressions are also aided, and 
must afterwards be taken to have been used in that sense 
which will sustain the verdict. Thus, where in trover a decla
ration was for goods, chattels andjixtures (enumerating merely 
moveable articles), general damages having been assessed on 
the whole declaration, it was held that the word "fixtures" 
would not necessarily be taken to mean things affixed to the 
freehold; for, by Parke, B., "the verdict having been found 
generally, we must intend them to have been fixtures attached 
to other things, which were in themselves moveable"-Sheen 
v. Rickie (e). And the same point, in an action of trespass, 
has been lately adjudged in the court of Queen's Bench here, 
in the case of Meyers v. Marsh-not yet reported. So in 
libel, where one of the paragraphs complained of ran thus :
"We again assert the cases formerly put by us on record; 
we assert them against A. S. and A. H. (the plaintiff), and 
they are such as no gentlemen or no honest man could resort 
to;" it was held, after verdict for the plaintiff, that these 
words imputed a charge of misconduct against the plaintiff, 
and not merely an assertion in contradiction of him-Hughes 

(a;) T. Raym. 4S7. 
(c) 4 Tyr. 472. 
(e) 5 M. & W. 175. 

(6) 1 Saund. 228, a., n. 1. 
(d) Bull N. P. 321 ; ero. Jac. 96; 4 B. & Ad. 739. 



112 POINTS IN PLEADING AND PRACTICE. 

v. Rees (a). The limits and qualifications of the general rule 
of which we have been treating next demand our attention. 
Where there is no room for a fair and reasonable intendment 
from the verdict and issue, the defect of course will not be 
cured; and this is the case in the following instances :-

I. Where the gist if the action is omitted, or is defective in 
itself. A defective statement of title may be aided; but a 
statement of a defective title, or the omission of title, is always 
fatal (b). Where a party states the cause of action inaccu
rately, it is a fair presumption, after Ycrdict, that it was duly 
proved; because, to entitle him to recoyer, all circumstances 
necessary in form or substance to complete it must be proved 
at the trial; but where he totally omits it, there is no ground 
for presumption, as he need not prove it at the trial (c) Thus, 
in an action on the case, brought by one entitled to the rever
sion of a yard and well, to which the declaration stated an 
injury to have been committed, but omitted to allege that the 
reversion was in fact prejudiced, or to shew any grievance 
which in its nature, would necessarily prejudice the reversion, 
the court arrested the judgment after a verdict had been given 
for the plaintiff (d). So in an action for keeping a mischievous 
bull, where there was no scienter alleged in the declaration, 
judgment was arrested, the court observing, they could not 
intend its proof at the trial, for the plaintiff need not prove 
more than was in his declaration-Buxendin v. Sharp (e). And 
in our Court of Queen's Bench, where an action was brought 
for a malicious arrest, made under the old law, but after the 
union of the Upper and Lower Provinces; and the plaintiff 
averred that the defendant not having any reasonable or pro
bable cause to be apprehensive that the plaintiff would leave 
the province of Canada without satisfying his debt, made the 
affidavit and arrest, the judgment was arrested after verdict 
for the plaintiff, because it was a sufficient justification for the 
defendant, if he was apprehensive that the plaintiff would 

(a) 4 M. & W. 204. 
(b) 1 Saund. 228, n. I; Sheph. PI. 161; I Chit. PI. 681; 3 T. R. 25; 1 M. 

& S. 236; 4 B. & AI. 655; 2 T. R. 470; 4 B. & C. 555; I T. R. 141-146; 
4 T. R. 472; 2 N. & P. ~14; 5 M. & W. 283; Cowp. 826; Salk. 360; 2 Doug. 
683; 2 Burr. 1159; 3 Wils. 275. 

(c) 2 Doug. 683. (d) 1 M. & S. 234. (e) Salk. 662. 
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leave Upper Canada, and under his declaration the plaintiff 
was not bound to prove more than he had alleged (a). So, in 
the same court, in a qui tam action, under the 32nd Hen. 
VIII., ch. 32, against the purchaser of an alleged pre
tended title, the declaration was held bad in arrest of judg
ment, because there was no scienter alleged on the part of the 
defendant of the want of possession for a year next before the 
bargain made, of the seller or any of them, under whom she 
claimed, according to the exception in the statute, although 
it was alleged that the right was a pretended right, and that 
the defendant knew it (b). If, in an action on a bill of 
exchange, demand on and refusal by drawee, or notice of non
payment (when such averment is necessary), be omitted, it 
is fatal after verdict (c). So in an action against an heir, on 
the bond of his ancestor, if the declaration omit to state that 
the ancestor in his bond bound himself and his heirs, the 
omission is not cured by verdict (d). Also, in assumpsit, if 
the promise alleged does not appear to be made on good con
sideration, it shall not be aided (e). 

2. The court, in order to support a verdict, will never make 
an intendment which is inconsistent with the allegations in the 
record(f); or, in other words, if the verdict falsify the plead
ing, no presumption will be raised in its favour. Thus, in 
conspiracy, if it find all but one not guilty (g); or, if a declara
tion expressly shew that a condition precedent was not per
formed by plaintiff, and state matter which is no excuse for 
the non-performance, it will be bad after verdict (It). 

3. When the imperfection or omission, though in form only, 
is in some collateral part of the pleading, that was not in issue 
between the parties, so that there is no room to presume that 
the defect was supplied by proof, a verdict does not aid it at 
common law, but it would almost in every instance be aided 
now by the statutes of jeofails. 

Such was the extAnt of the doctrine of aider at common 
law, but it was soon found very insufficient to prevent justice 

(a) Thompson v. Garrison, Easter, 5 Vic. 
(6) Beasley qui tam v. Cahill, not yet reported. 
(c) Doug. 679; 7 B. & C. 468. (d) 2 Sannd. 136, 137, a. 

- (e) 1 Salk. 364. (f) 3 T. R. 17,25.26; 6 T. R.710. 
(JJ) 1 Saund. 230. (h) 6 T. R. 710. 

Q VOL. II. 
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being defeated by objections of form. Its defects were prin
cipally these: 1st, Although all errors of mere form were held 
to be aided by pleading over, still objections which now 
would be deemed matters of form, were by the pleaders and 
courts in those days considered matters of substance, and con
sequently not aided. 2nd, Errors in a pleading were not 
aided when the adversary demurred: that is, objections of 
form might, on demurrer, be taken to previous pleadings on 
the record, and the justice of the case perhaps utterly defeated. 
3rd, The doctrines of aider by pleading over, or by verdict, 
were manifestly inapplicable where judgment had been 
allowed to go by default. 4th, Assuming the pleading and 
record to have been originally drawn up correctly, the whole 
was liable to be defeated by errors or misprisions of the clerk 
or officer in transcribing the pleadings. In order to remedy 
these evils, numerous statutes have been passed from time to 
time, and which are known by the name of the Statutes of 
Amendments or Jeofails, the latter word being derived from 
the French J' ay faille, and was an expression used by the 
pleader of former days, when he perceived a slip in his pro
ceedings. These statutes have all been expressly introduced 
into Upper Canada, by the 24th section of the 2d Geo. IV. 
ch. I, commonly called the King's Bench Act, and are as 
follows: 14 Ed. Ill. ch. 6; 9 Hen. V. ch. 4; 4 Hen. VI. ch. 3; 
8 Hen. VI. ch. 12, 15; 32 Hen. VIII. ch. 30; 18 Eliz. ch. 14; 
27 Eliz. ch. 5; 2J Jac. I. ch. 13; 16 & 17 Car. II. ch. 8; 4& 
5 Anne, ch. 16; 9 Anne, ch. 20; .') Geo. I. ch. 13. The 
effect of these statutes is to be considered after general de
murrer, and after verdict. 1st, After general demurrer: By 
stat. 37 Eliz. ch. 5, after demurrer joined and entered in any 
action or suit in any court of record, the judges shall give 
judgment as the very right of the cause and matter in law 
shall appear unto them, without regard to any imperfection, 
difect or want of form, in any writ, return, plaint, declaration or 
other pleading, process or cause of proceeding whatsoever, 
except those only which the party demurring shall specially 
and particularly set down. The chief difficulty that arose on 
this statute was, the distinguishing between matters of form 
and substance; and many defects which are now deemed to 
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be mere form, were then held not to be aided by the statute, 
such as the omission of "vi et armis," &c. To remedy this, 
the statute 4 & 5 Anne, ch. 16, directs, that after demurrer 
joined in any court of record, the judges shall give judgment 
according as the very right of the cause and matter in law 
shall appear unto them, without regarding any imperfection, 

. omission or defect in any writ, return, plaint, declaration and 
other pleading, process or cause of proceeding whatever, 
except those only which the party demurring shall specially 
and particularly set down as causes of the same; notwith
standing such imperfection, &c. might heretofore be taken as 
matter of substance, and not aided by 27 Eliz., so as sufficient 
matter appear on the pleadings, on which the court may give 
judgment according to the very right of the cause; also, no 
exception shall be taken for an immaterial traverse, default of 
pledges, &c., or default of alleging the bringing into court 
any deed, &c. mentioned in the pleadings, or any letters tes
tamentary, &c. for omission of vi et armis, and contra pacem, 
for want of hoc paratus est verificare, or per recordum, or of prout 
patet per recordum, but the court shall give judgment without 
regarding such imperfections, &c., except the same shall be 
specially set down and shewn for cause of demurrer. The 
provisions of this statute are extended to proceedings on penal 
statutes, by 4 Geo. II. ch. 26, sec. 4. 

2nd, After verdict: The statutory provisions on this head 
are well stated in Chitty's Pleading, (a) "Judgment shall not 
be stayed or reversed by reason of any mispleading, lack of 
colour, insujficient pleading, or jec!fail, or other default or negli
gence of the parties, their counsel!ors or attornies, want c!f 
form in any writ, declaration, plaint, bill, suit or demand, 
lack of averment of any life, so as the person be proved to be 
alive, want of any profert or omission of vi et armis, or contra 
pacem, mistaking the christian or surname of either, party, 
sums, day, month or year, in any pleading, being right in any 
writ, plaint, roll or record preceding, or in the same roll or 
record wherein the same is committed to which the plaintiff 
(or more properly the defendant) might have demurred, and 

(a) 1 Vol. 682. 
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have shewn the same for cause; want of averment of hoc est 
paratus verificare or (idem) per recordum, or for not alleging 
prout patet per recordum, or want of a right venue, so as the 
cause were tried by a jury of the proper county where the 
action is laid, or any other matters of a like nature, not being 
against the right of the matter of the suit, nor whereby the issue or 

trial is altered." 
These statutes are by 4 & 5 Anne, ch. 16, sec. 2, extended 

to judgments entered upon confession, nil dicit, or non sum 
informatus. On the statutes of amendments and jeofails 
generally, it is right to remark, lst, that no defect in sub
stance whatever is cured by any of the latter, (a) although, if 
it arose from the misprision of the clerk, it might come under 
the provisions of some of the former. 2nd, That although an 
informal issue will be aided by the statutes, yet an immaterial 
issue is still fatal; (b) for if the issue is immaterial, so must 
be the verdict. In such cases the proper course is, to move 
for a repleader. (c) 

The whole of the law on this important subject may be thus 
summed up:-

1. All merely formal defects are aided at common law, 
either by pleading over, or by verdict; and under the statutes 
of jeofails, either by verdict, general demurrer, or suffering 
judgment to go by default, &c.; so that now no merely formal 
defect can be made a ground of objection after verdict. 

2. Defects of substance are in general fatal, subject to the 
following exceptions: first, an error of substance may be 
aided by pleading over, when the subsequent pleading ex
pressly, and not by inference, puts on the record the fact 
necessary to render the defective pleading good; secondly, 
by verdict, when the defective part does not form the very 
gist of the action, and is not in a matter collateral to the issue, 
and when the making the intendment is not inconsistent with 
the record, or the finding of the jury; thirdly, when the error 
has arisen from the mistake or misprision of the clerk. 

(a) Doug. 63; ero. Car. 13. 
(c) Steph. PL 108. 

(b) 2 Saund.319, e. D. 6; 2 Chit. PL 654. 
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1. DALRYMPLE V:DALRYMnE, 2 Hag. C. R. 54. 
2. THE QUEEN V. MILLIS, 10 Cia. & Fin. 534. 
3. CATHERwood V. CASLON, 13 M. & W. 261. 

The three cases which we have placed at the head of the 
present article, exhibit as singular an instance of fluctuation 
in legal opinions, as our juridical history has ever witnessed. 
In the first, we see a doctrine asserted by a judge, whom 
the Lord Chancellor has proclaimed ,. the most learned eccle
siastical lawyer of his age." The doctrine is accepted and 
maintaiIJed, for thirty years, by a succession of the brightest 
ornaments of the bench and bar, temporal as well as spiritual; 
when, lo! in the second case, we find it dividing the legal 
oracles of the House of Lords: and in the third the Court of 
Exchequer feels bound to repudiate it altogether! 

The point, on which these very eminent and learned per
sons have differed, is whether or not, by the common law of 
England, the presence of an episcopally ordained minister be 
essential to the validity of a marriage. It is not now essential 
in England by statute; but the statutes of this class (with 
some special exceptions) do not extend to marriages contracted 
on or beyond the seas. Such marriages, it has been held, if 
valid by the law of the place of contract, are valid by the law 
of England. But there are thousands of her Majesty's sub
jects, of all ranks and degrees, now living, whose marriages, 
or those of their parents, were contracted where there was 
either no ascertainable law in force, or none but the common 
law of England, and where the ministration of an episcopally 
ordained minister could not be had, or if attainable would 
have been refused by the parties being members of the Church 
of Scotland, or other Protestant dissenters. Weighty, indeed, 
must be the judgments, which would brand as concubines the 
pure-minded women, who have for years trusted to the sanc
tity of unions so formed; and would statnp bastardy, with all 
its legal incapacities, on their innocent and unsuspecting 
offspring! If such be indeed the existing law of England, it 
is a disgrace to the age, and should be altered without a 
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moment's delay. If it be 110t the law, lIS little time should 
be lost in clearing up doubts, which must cause grievous pain 
to susceptible minds. 

It is admitted, on all hands, that the solution of the problem 
in question is only to be found in the history of the law, and 
accordingly most praiseworthy industry has been exercised, 
in exploring the receptacles of legal relics, and dragging forth 
from the dust of ages the long-forgotten monuments of bar
barous legislation,-"Juvabit," says Bacon, "etiam antiquitates 
legum invisere; non abs re fuerit legum prreteritarum mutatio1U!s 
et series consul ere et inspicere." Far be it from us to repro
bate the philosophy of this 86th aphorism! But, alas! the 
history of the law forms amongst us, at the present day, no 
part of legal education! It is otherwise on the continent. In 
the universities of Paris, Berlin, Gottingen, Heidelberg, Jena, 
Tubingen, Leipsic, Erlangen, Bonn, Friburg, &c. &c. special 
courses of lectures are given on the history of law in general, 
on the history of law universal and comparative, on the history 
of the Roman law, on the history of the French law, on the 
history of the German law, on the history of the European 
constitutional law, on the history of judicial laws, and, in 
short, on almost every branch of juridical history. Deprived 
of such aids, we must find our way, as well as we can, through 
the" mutations and series" of our by-gone laws; ever remem
bering, that all great changes in the constitution of society, 
or in the frame and tendencies of the public mind, infallibly 
draw after them corresponding modifications of the national 
jurisprudence. 

Before we attempt, however, to investigate any problem, 
we must clearly understand its terms. If we would decide on 
the validity of a marriage, we must first know what the word 
"marriage" means. A familiar household word, no doubt it 
is: and yet it is used in many different significations. In 
ancient Rome, there were no less than three different kinds 
of marriage-Coifarreatio, Coe'mptio and Usus, with reference 
respectively to the religious, the civil, and the natural bond 
of union. So among the Jews, there were the Pactionis lillel
ius, the Nummuli actio and the Coitus. Again, marriage in 
Turkey admits of polygamy. The law of Scotland considers 
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marriage to be a contract purely ri"il: the' Church of England 
deems it a spiritual act: and the Church of Home entitles it 
a sacrament. If in argument the major proposition relate to 
one of these significations, and the minor to another, the con
clusion must needs be illogical. 

Now, there is a most important distinction in our own law
books, namely, that between marriage de jure, and marriage 
dejildo. This we shall here endeavour to elucidate; because 
we think it will serve to reconcile authorities, which have 
been deemed contradictory; and because the distinction seEms, 
at times, to have be'en lost sight of, in arguments of great 
consideration and solemIlity. 1\Iarriage de jllre is, in our 
understanding of the term, strictly and properly an act which, 
according to the law and practice of courts competent to decide 
on its legal ,oalidity, is held conclusively to bind a man and wo
man to each other as husband and wife. Marriage de facto, as 
distinguished from marriage de jure, is, in our apprehension, 
an act which, according to the law and practice of conrts com
petent to decide on it, as a matter of fact, is held prima facie 
to bind the parties together as married persons, until other
wise determined by lawful authority. Judgments on marriage, 
considered in this latter aspect, are, it is manifest, of an inter
locutory character, in their origin; though circumstances, 
which will be explained in the sequel, may give them (as the 
civilians say) "the force and effect of a definitive sentence in 
writing." 

The great and frequent changes of opinion, which, in the 
lapse of ages, the public mind of England has undergone, in 
regard to the sanctity and civil importance of the matrimonial 
union, account, in some degree, for that confusion and uncer
tainty, in which the laws concerning marriage have of late 
appeared to be enveloped. The only way, to find a clue to 
this labyrinth, is to begin with the earliest distinct traces of 
the matrimonial jurisdiction, and follow with caution the 
changes which it underwent. We say emphatically the dis
tinct traces; for we mean at once to discard two vague clauses 
in ordinances ascribed to Edmund, a Saxon king, an,{ Lanfranc, 
a Norman archbishop, which are alleged to have rendered the 
blessing of a priest essential to the validity of a marriage, in 
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the 10th or 11 th century. The authenticity of these obscure 
fragments of legislation is altogether doubtful: and in a pam
phlet, which appeared pending the discussions in Millis's 
case, (a) it was shown, that if genuine, they prove nothing as 
to the essential validity of the marriage bond, at any time; 
that whatever they prove, they are not known to have been 
ever received as law, in any court; and that if so received 
before the 13th century, the effect now ascribed to them was, 
from that time, directly contrary to the law and practice of 
the only courts competent to entertain the question. 

The pamphlet just mentioned, proves that the foundations 
of the matrimonial law of Engl~nd, as it has existed for seven 
or eight centuries, were laid in the establishment of the Eccle
siastical Courts by William the Conqueror; and it reviews the 
history of those courts, so far as regards the jurisdiction of 
marriage. Of this survey we shall give a brief sketch; but 
shall divide it, with a view to our present inquiry, into five 
periods, beginning respectively with the establishment of the 
courts,-the formation of a body of laws for their guidanc(',
the Reformation,-the Toleration Act,-and the Marriage 
Act of 1753. 

I. By a mandate of the year 1085, William removed the 
Bishops from the civil courts, and gave them in England, as 
they had long before enjoyed on the continent, an exclusive 
jurisdiction in spiritual concerns, among which marriage then 
held an undisputed eminence. During the whole of this first 
period, therefore, marriage de jure was exclusively under the 
ecclesiastical jurisdiction. In what way marriage de facto was 
then considered, does not distinctly appear; but we may 
reasonably conclude, that the limits between the two jurisdic
tions were much the same as we find them in the age imme
diately succeeding. 

II. The second period began about the middle of the 
twelfth century, when the canon law received a systematic 
form in the decretum of the monk Gratian, as the common law 
to a certain extent did, in the treatise of Glanvil. In the fol-

(a) A letter to Lord Brougham, on the opinions of the judges in the Irish 
marriage ca5es, by Sir J. Stoddart, LL.D. &c. 1844. 
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lowing century appeared the authoritative Decretals of Pope 
Gregory IX., and the valuable productions of Dracton and 
Fleta, and from these sources we have a clear "il'IV of thc 
matrimonial jurisdiction in both its branches, tit' Jure allq de 

facto. 
First, as to marriage dejure. The key to all difficulty, on 

this subject, is to be found in the religious opinions of an ago" 
eminently, and (as we now think) blindly religious. The 
Ecclesiastical Court ,"as not a court of the kiJlg', or of the civil 
state: it was" Curia Clzristiallitatis," the court of the Christian 
community, governed by the bishop as spiritual pastor, with 
an ultimate appeal to the bishop of bishops, the pope. The 
law of the court was not "the King's Ecclesiastical Law" 
(a phrase invented by the servile parliament of Henry VIII.) 
-it was "the Law of Holy Church," set forth, not in statutes 
of kings or parliaments, but in decrees of popes, and canons 
of councils, and these again resting 011 the doctrines of theo
logians. 1'0\\', the great leading doctrine of the theologians 
of that day was, that marriage was a sacrament, which it is ~till 
held to be by all Roman Catholics. In the 13th century, this 
doctrine was received, as a matter of}litli, by the whole com
munity; the necessary consequence of wllieh was, that the 
existence and validity of a marriage could only be determined 
by the law of the church: and accordingly we find Arehbi",hop 
Arundel, in 1408, expressly denouncing it as heresy to hold 
any doctrine concerning marriage contrary to the law of the 
church, "as set forth in the decretum and decreta Is ;" the punish
ment of heresy, on relapse, being, at that time, to be burnt 
alive. (a) 

The law of the Church, "as set forth in the decretum and 
decretals," was, that "marriage is contracted by consent 
alone" -" that solemnities ought to be observed, but are not 
of the substance of marriage "-and that" though they be 
not observed, still the marriage holds good."(h) The church, 
indeed, from the earliest times reprobated unsolemn marria'J'es 
• b 

In the strongest terms: it represented them as, morally 
speaking, no better than fornication or adultery; bllt it 

(a) Stat. 2 Hen. IV. ch. 15. (b) Decretal, 4. I. I. &c. &c. 
R VOL. II. 
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thought that those, whom God had joined together, man 
could not put asunder; and therefore, far from even pro
nouncing them null and void, when once contracted by com
petent persons, it held them valid, to the full extent of voiding 
a subsequent marriage with another person, though the first 
had been quite secret, and the second public, solemn, blest, 
and consummated. This is authoritatively laid down in a 
decretal of Pope Gregory IX. (A.D. 1230), which was cited 
verbatim by Lord Brougham in Millis's case. Well might 
Lord Denman ask, how any ordinance of the 10th or 11th 
century, supposing it had declared a marriage void for want 
of a priest's benediction, could continue to be received as 
law by an English Ecclesiastical Court, in the face of this 
decretal. 

Unsolemn marriages, then, were dejure valid, but irregular. 
They were more or less irregular (and consequently more or 
less discolIntenanced by all courts), in proportion as they 
omitted more or fewer solemnities. The cases doubtless were 
rare, in which all solemnity was omitted; because few persons 
would, in those days, wantonly brave, to that extent, the cen
sures of the church, the disfavour of the law, and the odium 
attached to such conduct by public opinion. Of these few 
cases, too, the records, which have come down to us, are of 
course much fewer. Still it does so happen that we have 
notices of two cases, on the very point of this decretal cited 
by Lord Brougham. One, of the 13th century, is to be found 
in Coke upon Littleton. (a) "A. contracts per verba de prlE

senti with B., and has issue by her, and afterwards marries C. 
in facie ecclesire. B. 1 ecovers A. for her husband, by sentence 0) 

the ordinary." The otber, of tbe 14th century, was quoted 
from tbe rolls of the province of York. "John de Steinbergh 
made a contract cum copula with Cecilia de Portynton, and 
afterwards married Alicia de Crystyndome in facie ecclesire: and 
on suit brought by Celicia, the Ecclesiastical Court pro
nounced the marriage with Alicia fuisse et esse invalid urn, and 
adjudged John in virum legitimum Cecilire." Here, observes 
the Lord Chancellor, in The Queen v. Millis, "the marriage 

(a) 33 a. n. 10. 



MARRIAGE DE JURE AND DE FACTO. 123 

with Alicia is pronounced not only to he, but to have been 

void, agreeable to the rule of the Ecclesiastical Court, that 
when a marriage, voidable by reason of precontract, is annulled, 
it is annulled ab initio." 

The Ecclesiastical Courts not only had jurisdiction on the 
validity of marriage de jure, but that juri,rliction was exclusive. 

This again is struIIgly, ably, and clearly put by the Lord 
Chancellor,-" It must always be remembered (says his lord
ship) that the Spiritual Courts were the sole judges of the law
fulness of lIIarria:!,'e, where that question was directly in issue." 
"The discus,ioll wlJether there be marriage or not (say both 
Bracton and Fleta) belong-s not to the secular, but to the 
eccle,iastical judge." (a) \Yhen, therefore, a question, directly 
putting- ill is,ue the 1I!llLt of marriage, arose in the King's Courts, 
they referred it to the bishop, to certify whether the marriage 
was lawful or not. In all such cases, the rule of the King's 
Courts was, "that judgment must be given according to the 
ordinary's certificate;" and when so given it was conclusive 
against all the world. For instance, in a case of alleged kts
tardy, where the bishop had certified the marriage of the 
parents to be lawful, "the effect of this proof of legitimacy 
(says Bracton) is) that when once it is proved, and a judg'ment 
,~'i\'en accordiu!.('ly in the Kill!.("s Court, the individual slmll be 
held legitimate always against all persoIJ';." (Ii) And so it was 
ruled A.D. ):309. (c) Su much for marriage de jill'£', as deter
mined by the Spiritual Courts, and recognised and carried 
info full effect by the King's Courts. 

How, and to what extent, marriage de facto came to fall 
under the jurisdiction of the common la\V, is no\V to be 
explained. The lay judges, though they trembled to imad .. 
the spiritual sanctuary, were active and astute enough, in 
maintaining and extending their o\Vn jurisdiction over tem
poral concerns, in the name, and hy the authority and POW('\ 

of the temporal sovereign. In the first place, therefore, they 
prohibited the Eccles'astical Courts from holding plea de laico 

fiodo. (d) Secondly, they would not allo\V the bishop to cer
tify marriage without a reference to him for that purpose 

(0) Br. 5, 19, I; I. 6,39. 
(c) Y. B. 3 E. 2 .\1. T. 53. 

-------

(b) Br. 5, 19, i. 
(d) Glanvil. 12, 2 \. 
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from the King's Courts. (a) And, thirdly, they would not 
make such reference, when the right of marriage was not 
directly in issue, or when the certificate might affect a person 
deceased, or otherwise incompetent to make defence. It 
must be remembered, that though marriage itself was deemed 
spiritual, the incidents to marriage, such as legitimacy, dower, 
tenancy by the courtesy, &c., were creatures of civil institu
tion, and on this domain the churchmen strove in vain to 

encroach. (b) 
There were two classes of cases, in which the right of mar

riage not being directly in issue, the King's Courts allowed a 
presumptive proof of marriage, founded on acts in pais, to 
entitle the parties to certain temporal privileges. Where the 
presumption arose from cohabitation and reputation, it was 
called marriage in possession; where it arose from an act of 
public betrothment, it was called marriage in fact. It would 
seem that the common law had laid down no positive rule, as 
to the kind or degree of publicity or solemnity necessary to 
the proof of a marriage in fact; or else that the rule had 
varied at different times. A certain degree of publicity, and 
a certain degree of solemnity would naturally be required. 
Some persons perhaps may have thought, tllat the ceremony 
should be performed in a church or chapel, or at a church 
door; others, that a mass should be sung, or a benediction 
uttered, or a ring used; whilst others again may have been 
willing to dispense with all these, provided only that the 
party were not on his death-bed. One thing, however, is 
certain, that the rule recently suggested, which renders the 
presence of an episcopally ordained minister essential to the 
validity of a marriage, is to be found nowhere in the law
absolutely nlJwhere/-in no reported judgment, in no text-book 
or commentary, in no dictum of any judge, scarcely in any 
argument of counsel! If deemed necessary, it was plainly 
not sufficient, in the cases of Foxcroft (c) and Del Heith, (d) 

I a)2 Rol. 589, 1. 50. 
(b) About 60 years before the Statute of Merton, Pope Alexander III. 

c~aimed to. deci.de on the legitimacy. of an English lady, but was compelled to 
give up ~hlS pomt, as tempo:al, retammg, nevertheless, his spiritual jurisdiction 
on marrzage. See Observatwns on Lord Cotle1!ham's Opinion, pp. 19, 20. 

(c) Roll. Ab. 359. (d) 34 Ed. 1. 
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for the former was married by a bishop, and the latter by a 
priest, and yet the sons, in both cases, were held illegitimate; 
though, for aught that appears, both marriages might have 
been certified to be good by the ordinary, if reference had 
been made to him for that purpose. These were cases of 
bastardy. Now it is plainly laid down both by Bracton and 
Fleta, that if the party asserting his adversary's bastardy put 
it on the ground, that the father of the latter never married 
the mother, or that their marriage was unlawful, this was a 
question of marriage de jure, and was sent to the bishop; 
but if he put it on the ground, that he was born hefore his 
father's marriage, or begotten by another man, the right of 
marriage was not in issue, and the trial must be by a jury (a). 
Hence the distinction afterl\'ards found in the books, between 
general and special bastardy, to the latter of which classes 
these cases evidently belong. 

The circumstance, which has rendered the cases of Foxcrcft 
and Del Heith (with some similar ones) such stumbling-blocks, 
in the investigation of the Matrimonial Law, is simply this
the decisions have been supposed to be given on marriage de 
jure, when they were really given on marriage de facto. In 
Del Heith's case it was clearly so; for the suit was on a writ 
of ejectment: and it is said "it was asked, at the trial, whe
ther any espousals were celebrated between his parents in the 
face of the church, and because it was not proved that John 
Del Heith was ever married to Katherine in the face of the 
Church, the jury found, that the plaintiff had no right to the 
lands." The question whether the private marriage, which 
was admitted to have taken place, was valid or void, was one 
to which the jury were totally incompetent, and on which 
they did not pretend to offer an opinion. 

The King's Courts allowed different issues to be sent to 
trial, according to the nature of the suit. When the suit 
touched the right of marriage directly, they allowed the issue 
"ne unques accouple en loial matrimonie," to go to the bishop: 
when it concerned only a marriage in fact, or in possession, 
an issue "Feme ou nient sa feme" (or the like) was sent 
to a jury. (b) The rules of evideuce and procedure in the two 

(a) Br. 5, 19, 1; Fie. 6,39. (b) Y. B. 18 Ed. 3, A.D. 1344; and39 Ed. 3, A.D. 1365. 
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courts being so totally different, it is obvious that the decision 
of a jury, on the one issue, could in no degree affect that of a 
bishop on the other; far less could a verdict on a marriage de 
facto serve as a "test" of the validity of a marriage dejure: not 
to mention that the tests themselves might produce the most 
opposite results. "A marriage might be lawful as to the 
succession, and unlawful as to the action of dower." (a) On 
the other hand, a marriage dejure, valid, but irregular, might, 
in consequence of that irregularity, be disallowed, in the 
King's Courts, as insufficient de facto to entitle the parties to 
the particular civil right in question; for (says Lord Stowell) 
"the common law had scruples in applying the civil rights of 
dower, and community of goods, and legitimacy, in the cases of 
these looser species of marriage."(b) But this could not affect a 
decision of the Ecclesiastical Court on the validity of such a 
marriage. "Rights of property, (as he elsewhere says) have 
nothing to do with marriage considered as to the vinculum."(c) 

Marriages de facto, then, might, according to circumstances, 
have been valid or void de jure. But we find a furtller distinc
tion made by common law writers between marriages void and 
voidaUe, which, according to Blackstone, turns on the nature 
of the disability to contract marriage; and he divides those 
disabilities into canonical and civil: the first comprising pre
contract, consanguinity, affinity, and personal infirmity; the 
second including a prior marriage, want of age, want of reason, 
and want of consent of parents. These distinctions are not 
very philosophical; since the last was neither canonical nor 
civil till 1753, and the preceding three, which he calls civil, 
are equally canonical. We shall therefore attempt another 
explanation of the matter. The term voidable is equivocal: 
in common parlance it would seem to signify something essen
tially valid, but capable of being made void for the future: 
here, on the contrary, it is applied to something apparently 
valid, but capable of being declared void from the beginning. 
Take, for instance, a case of consanguinity. Rolle says, "If 
a man marry his mother, they are husband and wife till the 
the marriage is dissolved:" and for this, he quotes a judgment 

(0) Fleta., 5, 28. (II) 2 Hag, 67. (c)-l Hag. 236 
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in the year book of 1430. Now, what court ruled thi~? A lay 
court, incompetent to decide on the validity of any marriage 
dejure, and which intended merely to decide, tllat the parties 
in this particular case were entitled to certain rights, on the 
presumption, ex foelo, that they had contracted a valid marriage. 
:Moreover, the presumption itself was pronounced defeasible, 
which at that time was inconsistent with marriag-e de jl/re, 
because that was deemed absolutely indissolllhie. I\ow, sup
pose these same parties had gOlle before a competent court; 
what would have been the language there held? The court 
would ha\"e said, .. You are not husband and wife, and un'a 

were so; your pretended marriage is no marriage at all: it 
was a nullity ab initio." So, in one of the cases of pre-con
tract before mentioned, the court said, in substance, "You, 
Johu de Steinberg-h, never were really married to Alicia: a 
mere 'show or effigy of marriage' passed between you; but it 
could not be a marriage de jure; for you were, at that time, 
the husband of Cecilia; and a christian man cannot be at the 
same time the husband of two win-s." ::\Iureonr, the com
mOll law itself treated such a marriage, when dissol\'ed, as 
having been \'oid ab initio; fur it deprived the second wife of 
dower, and bastardised her issue ;(a) which it could never have 
done if the right of the one had been vested, and the status of 
the other fixed, by solemnization. 

The real and only distinction, at the time of which we are 
speaking, between the classes since called void and voidable, 
was a distinction in the practice of the common-law courts. 
Both classes were essentially void by the canon law, to 
which they were both subject; but the circumstances of some 
marriages afforded a presnmption in their favour, which was 
held sufficient at common law, until rebutted by the sen
tence of a competent court. These marriages were called 
voidable, and until avoided were necessarily treated as valid. 
But others could offer, on the face of them, no such presump
tion. Marriage, being a contract, could not be even pre
sumably good, if made between parties incompetent, by defect 
of age or mental sanity, to contract at all. Whether or not 

(a) 2 Co. Inst. 93. 
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they were so defective, was not a spiritual question, but a 
physical fact in pais, of which the country could judge quite, 
as well or better than the pope: and when the verdict of a 
jury had determined it in the negative, there was an end of 
the matter, in a court which professed only to deal with mar
riage de facto. The judgment on such a verdict, though (as 
we have said) in strictness merely interlocutory, with reference 
to the right of marriage, came to have the force and effect of 
a definitive sentence; because the verdict itself could not well 
be gainsaid in any court. The same reasoning would apply 
to a marriage under duress, though on that point some seem 
to have doubted. (a) The question of disability by a prior 
(solemnised) marriage was still more disputed. In a suit for 
dower in 1365, one of the judges appears to have thought 
that prior marriage was a question only fit for the Court 
Christian; (b) and in a case of bastardy in 1440, the same 
point being mooted, the report ends "qzt<:ere legem." (c) But 
finally it was left to be tried by a jury, (d) probably because 
the presumptions from each solemnity being equal, the former, 
in point of time, must necessarily prevail, in a contract for 
life. It is obvious, however, that the second marriage is not 
absolutely void; for if the former be declared null by a com
petent court, the latter, if properly contracted, must be valid.(e) 

(To be continued.) 

(a) 1 RoL 340, L 20. (b) Y. B. 39. E. 3, 15. 
(c) Y. B. 19, H. 6.32. (d) 1 RoL 340. L 13. 
(e) Cooke v. Browning, Arehes, A.D. 1812. 
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The rest of Mr Field's pamphlet is occupied with matters 
of a technical kind, regarding the rights of witnesses to their 
expenses, the modes of compelling their attendance, &c. &c., 
which are beside our pr~sent purpose, though not unworthy of 
consideration, when this branch of law comes to be brought un
der the consideration of the legislature, or of a board authorized 
to give it the complete revision it is pretty generally admitted 
to require. At the same time, we should find it no easy task 
to suggest a remedy for the principal defects-the insufficient 
remuneration for loss of time, and the difficulty of inflicting 
an adequate penalty for wilful or even fraudulent non-atten
dance. 

In strictness, none but attorneys and medical men can claim 
a compensation for their time, though a practice has grown 
up of making other witnesses an allowance on this score. For 
example, at the last Guildhall sittings, a witness claimed some
thing for loss of time, and Lord Denman so far entertained 
the claim as to enter into the question of its reasonableness. 
But such allowances must be jealously watched, or they will 
rapidly degenerate into bribes. Every body knows that sur
veyors, and (we regret to add) scientific witnesses, may be 
had in any quantity, and on either side of any given question 
of value or opinion, by whoever chooses to bid up to their 
price. 

On the first blush of the question it would seem that the 
party ought to enjoy the privilege of summoning what wit
nesses he stands in need of, and that he himself must be the 
sole judge of the necessity. If he were obliged in each indi-

s VOL. II. 
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vidual instance to prove the materiality of the expected evi
dence, it is obvious that he might be put to great inconve
nience or suffer serious damage; for a prudent litigant will 
come prepared to meet every combination of circumstances 
that might reasonably be expected to present itself. On the 
other hand, it is hardly politic to place the time and comfort of 
any (the most occupied or most distinguished) members ofthe 
community at the mercy of any wrongheaded, quarrelsome, or 
turbulent person who happens to be afHicted with a diseased 
love of notoriety. We remember one case, a prosecution for 
blasphemy, in which the defendant, by way of shewing the· 
divided state of opinion on theological subjects, actually sub
prenaed the heads of all the religious persuasions he could 
hear of, and when the day of trial arrived, these found them
selves all shufHed up together in the waiting room-the Arch
bishop of Canterbury and the High Priest of the Jews being 
of the party. Lord Brougham knew better, and when Mr. 
Dicas subprenaed him, stayed away. There was an applica
tion for an attachment, but, as it could not be made to appear 
that he was able to s.peak to any material point, the court 
declined to interfere. 

Mr. Best was induced to translate Quintilian's chapter con
cerning witnesses, with the view of supplying a chasm left by 
law-writers; who, he says, have paia little or no attention to 
the art of examining witnesses, from an opinion that it can be 
acquired by practice and experience only. This opinion is 
better founded than most of those advanced by what are called 
practical men-a title absurdly enough appropriated by com
Illon consent to those who are incapable of generalising; but 
still something may be done to facilitate the acquirement by 
laying down rules or suggesting topics; and it is a fact, well 
worthy of grave reflection, that almost all that can be done 
in this way has been done by a Roman writer who flourished 
in the first century of the Christian era. Aristotle's Rhetoric 
includes nearly every useful precept in oratory; and nearly 
every useful precept regarding witnesses, which can be laid 
down beforelland, will be found in this one chapter of Quin
tilian. 

His advice as to the best mode of impeaching their credit 
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is commonplace enoug-h, but throws considerable light on 
manners. 

" But a severer battle is to be fou,,.ht wht:'n the witlll'SM', 
appear in pcrson. Speeches aririress~ri to the j urig-eil, and 
qUl'stions put to themselves, are alike made use of both to 
impeach their testimony and to support it. First, in specches, 
it i~ usual to declaim both in commenriation of proof by 
);Jeans of witnesses, and in derog'ation of it. The followillg
are the common places on this subject. It is contenderi, on 
the one hand, that no proof can be more satisfactory than the 
assertions of inriividnals who riepose to facts within their own 
knowledge; while, on the other, all those temptations and 
motives, which so often indnce men to ,give false testimollY, 
are enumerated, in order to cause the witnesses, who have 
been produced, to be disbelieved. We next proceed to impeach 
the testimony of the witnesses more particularly,-still, how
ever, in such a wa)', as to include many under one head of 
objection; for it is well known that orators have at times 
treated with contempt the evidence of whole nations, anri at 
others condemned entire classes of testimony-such, for 
example, as hearsays-on the grollnri that the individuals 
deposing are not themselves witnesses of the transactions in 
dispute, but merely repeat the words of others who have not 
been swom; ag-ain, in prosecutions for extortion, inriividuals, 
who swear that they paid the accused the money in question, 
should be looked on as parties to the cause, and not as \\'it
nes'('~. Sometimes each witness is attacked separately; in 
most orations where this course is adopted, it is made part of 
the main defence, but is sometimes the subject of a distinct 
speech, as it was in the case of the witness Vatinius." 

He proceeds to press an injunction of his master, Domitills 
Afer, whose books are unfortulJately lost. 

"He most wisely taught his pupils, that every orator 
should, in this part of his profession, (a maxim which doubt
less applies generally,) make it his first care to become fami
liarlyacquainted with all the facts of the case. How this 
knowledge is to be acquired shall in its proper place be 
explained. It will supply him with materials for questioning, 
and, as it were, furnish his hands with weapons. It will also 
enable him, in his opening speech, to prepare tIlt:' minds ,Of the 
judges for the testimony to be produced. For every advo
cate should in his address comment 011 the evidence about to 
be given by his own and his adversary's witnesses, since any 
statement of facts has weight or not with the person to ",hom 
it is giV(,ll. according as he i~ predisposed to believC' 01' di"be
lieve it." 
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It is astonishing how very few of our best advocates do 
master their facts, although there is a splendid living example 
of the extraordinary power that may be acquired by doing so. 
He, however, ordinarily reserves the knowledge, thus pain
fully acquired, for his reply, when he brings circumstance 
after circumstance to bear in a style which cannot fail to 
inspire the highest admiration in all capable of appreciating 
this kind of intellectual excellence. But, in his openings, 
he certainly errs constantly and we believe wilfully, against 
the precept of Quintilian,-to prepare the mit;lds of the jury 
for the coming testimony by commenting on it. Our own 
impression is, that every material point in the case should be 
so far touched upon in the opening as to give the desired bias 
and prepare the jury for the meditated gloss or colouring, but 
slightly and, if possible, even parenthetically, so as not to 
suggest topics of defence. 

In the Roman tribunal, witnesses were of two classes: such 
as appeared voluntarily, and such as were summoned by the, 
judges. 

"In the case of a voluntary witness, the advocate who 
introduces him can always know beforehand the testimony he, 
comes to give, and seems, for that reason, to lJave the easiest 
task to perform when called on to examine. But even here 
ta~t and caution are requisite; and measures must be taken to 
counteract the effects of timidity, unsteadiness, or indiscretion 
on the part of the witness, should he display such. For the 
opposing advocate often succeeds in confounding the witness, 
and leading him, as it were, into a trap, where, if caught, he 
does more harm to your cause, than his evidence, given stea
dily and unshaken., would have served it. Your witnesses 
should, therefore, be well exercised out of court in the evi
dence which they are to give, and you should try them with 
the various questions which are likely to be put to them by 
the other side; by which means they will either be rendered 
capable of standing firm when examined in court, or, should 
they be at all shaken in their testimony, the advocate by 
whom they were produced can, by a judicious re-examination, 
regain for them their former credit." 

The attorney who understands his business will take good 
care to put his own witnesses t.gh a trying cross-examina
ti,on, and would do well to insert in his brief not merely their, 
answers to his questions, but the remarks suggested by thei:t; 
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mode of answering. Still it by no means follows that they 
will tell the same story upon oath; and, as a general rult>, we 
should say that the evidence of the lower order of witlll's~e" 
turns out weaker, and that of the higher order stronger than 
was anticipated. The reason is obvious; the lower order, 
regarding attendance as a holiday, wish to be subprenacd, and 
the higher order do not. 

The next passage is curious: 
"But even though the story our witnesses tell us be 

consistent in itself, we must still be on our guard against 
treachery on their part; for we frequently di~('over that they 
have been suborned by the opposite party, and, after having 
promised that their testimony shall be altogether in ollr favour, 
tell things on the trial which make the other way, and which 
they seem to the judges rather to confess than depose to. We 
should therefore inquire into their reasons for wishing to 
injure the opposite party; nor should it content us to learn that 
enmity has existed between him and them; we should ask if 
that still continues; besides, they might wish to make their 
conduct on this very trial a means of reconciliation with him; 
we should also consider if it is likely that they have been 
bribed, or if, aft!'r all, they may not repent of their intention 
of giving evidence in our favour. But if it is necessary to be 
on our guard even when our witnesses are only going to 
depose to facts which really occurred, and which they know, 
much more is it so when pet-pie promise to gin' false testi
mony in our favour: for not only are such more likely to 
repent of their original intention, but there is less reliance to 
be placed on their promise, and should they even persevere 
in their purpose, are more easily overthrown." 

This has been frequently adduced to show Quintilian's want 
of principle and the low state of morality existing amongst 
the advocates of Rome, who, it is inferred, thought themst>lves 
fully at liberty to use the testimony of witnesses who were 
confessedly hired to swear falsely. Mr. Best can find no 
better apology for him than one strongly resembling that 
wggested by a French writer on cookery for .:\1. Corcellet, 
who was wont to use artificial means to give his geese a liver 
complaint: 

De son estomac il faut distinguer son creur. 

Just so Mr. Best says that we must distinguish between 
the intellect and the moral sense of Quintilian, and urges that 
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we may benefit by the critic's advice without copying his 

malpractices. 
Great caution is recommended when the witness shows an 

undue degree of eagerness. The best course then is to avoid 
putting questions which would bring him directly to the point, 
and if possible lead him to mix up the required statement 
with indifferent matters. When once made, no opportunity 
should be afforded him for repeating it. Quintilian's notions 
of cross-examination differ very little from those of a modern 
practitioner: 

" But when the witness you have to deal with is one of 
those who will not disclose the truth until he cannot help it, 
the advocate's greatest art is required in order to wring it 
from him. There is only one way of accomplishing this, 
which is, by questioning him about matters which lie at a 
distance. For he will give you such answers as he thinks 
cannot make against the cause he wishes to favour; then, from 
the various matters he has thus been got to admit, you may 
place him in such a situation as to be unable to deny those 
facts which he is unwilling otherwise to make koown. For 
as in our opening address we frequently bring together scat
tered arguments,-each of which seems in itself to make 
nothing against the accused, but, by putting them all toge
ther, we prove the fact charged,-so, in like manner, we 
should ask a witness of this description a great many ques
tions about the circumstances which preceded and followed 
the main transaction, as also about the time and place of the 
occurrence, the character of parties, and such like, in order 
to try to make him light on some answer which will either 
compel him to confess what we want him to tell us, or contra
dict what he has said already. Shonld this not occur, it will 
then be manifest that he is unwilling to speak about the mat
ter in dispute; and we must then proceed fo examine him 
about others which are extraneous to it, in order to try if we 
can catch him even in that way. Besides, we should prolong 
his examination on the material facts of the case, for this rea
son, that as a witness of this kind will seize every opportunity 
of colouring his evidence in favour of the accused, even more 
than is requisite for his exculpation, the judges observing this, 
will be induced to suspect him, which will have the effect of 
rendering his examination quite as injurious to the accused as 
if he had disclosed the whole truth against him." 

The present chief justice of the Queen's Bench is reported 
to have once spoken of "the vulgar practic~ of cross-examin
ing every witness;" and it must be owned that no practice is 
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more ahsnrd. The majority even of our leading advocatl", 
when they ha\'e no materials for cross-examination, no npw 
facts to elicit, and no ground for disbelieying' the statement, 
will notwithstanding persevere in compelling the witlll's!; to 
repeat himself, in the vain hope of pushing- him into an incon
sistency; though their own observation must have taught most 
of them, that trifling discrepancies are uniformly disregarded 
by jurymen, and that the experiment almost always ends in 
bringing (lut the adverse filcts more strongly ag-ainst their 
clients. The mystic power attached by the public to cross
examination exists only in very rare and exceptional cases. 

There is wisdom in the following maxim: 
,. To pass on to the second case we put; suppose the advo

cate does not know how the witness is biassed towards the 
accused; he should endeavour to find this out by a cautious 
and step-by-step examination, as it is called, and lead him on 
gradually to the answer he is desirous of eliciting. But inas
much as artful witnesses are to be met with, who answer at 
first to your entire satisfaction, in order to be able afterwards 
to tell what makes against you with the greater appearance of 
truth, the wary advocate should always dismiss a suspected 
witness while his testimony is favourable." 

The art of stopping at the proper moment is one of the 
highest 1110ment,-in the speech, the evidence, or the general 
conduct of the case; for en~ry fresh witness, new question, or 
additional statement, is a source of peril, and ought not to be 
lightly hazarded. No first-rate advocate, who has courage 
and independence enough to act upon his own judgment, will 
overlay his case; but too many, we fear, act upon the prin
ciple frankly avowed by the late ';\1r. M., who stated that 
he always made a point to call all the witnesses in his brief. 
"Did you never lose your cause by so doing!" " Often; 
but Ill'ver my client." There is no doubt that clients (both 
attorneys and parties) arc dissatisfied unless their whole array 
of witnesses are regularly polled out; but, on the other halld, 
it should be remembered that (taking the narrowest and most 
interested view of the question) general reputation attrads 
business, and that general reputation is influenced both by a 
man's ordinary system of tactics and his success. 

"We next proceed" (continues Quintilian) "to consider the 
course which the defendant's advocate should pursue ill his 



136 EXAMIN;\TION OF WITNESSES. 

examination. And here the great thing is to know the kind 
of witness you have to deal with. For if you observe him to 
be of a timid disposition, work upon his fears; if you see Uiat 
he is a weak man, try to entrap him; should he be of a pas
sionate temper, get him into a rage; is he vain-glorious? then 
puff him up; or, if he appear verbose, entice him on to make 
him say something inconsistent with his direct testimony; but 
when you see that the witness is a prudent and steady man, 
either dismiss him instantly with the insinuation that he is 
surly and hostile to your cause, or in preference to trying to 
shake him by examination, throw out some short observation 
to the court against his testimony; or if the opportunity pre
sent itself, turn him into ridicule by some pleasantry; or if 
any thing can be said against his character, attack his credit 
with the tribunal by commenting strongly on his misconduct. 
We sometimes meet with witnesses who to much uprightness 
of character join great diffidence, and we should not handle 
them roughly, for such persons may be frequently softened 
by gentle treatment, when any petulant attack would only 
exasperate them against us. 

"Now the advocate's line of examination may either relate 
to the matters in dispute, or be directed to extraneous sub
jects. When of the former class, let him follow the course 
we have already laid down for the prosecutor, and begin by 
asking questions about matters which lie at a distance, and 
can excite no suspicion in the witness as to his object in ask
ing them, and then frame his subsequent questions by the 
answers given; by which means he will frequently succeed 
in bringing unwilling witnesses into such a situation as to be 
able to wring from them what may be of service to his cause. 
Our schools, it is true, neither give their scholars any instruc
tions, nor require any exercises from them, in this art; and 
the talent in question is rather the result of natural acuteness, 
or is acquired by practice. But if it be required to give an 
example of its exercise, I must refer you to the Dialogues of 
the Socratic Philosophers, and especially those of Plato, 
where you see such an ingenious course of examination 
adopted, that although the answers given are for the most part 
happy enough, still the matter is brought to the conclusion 
which the interrogating party wished. It sometimes fortu
nately happens that the account which the witness gives is 
inconsistent with itself; at other times (and this latter is of 
more frequent occurrence), different witnesses give irrecon
cilable statements; but these, which are in general the result 
of chance, can also be brought about by an ingenious course 
of examination." 

"But above all tliings the advocate should be circumspect 
in the way he puts his questions, for witnesses often retor"t 
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with much repartee, and the fceling of thc auditory is in 
general greatly in their favour. He ~lJ()uld al~o, a~ much 
as he possibly can, employ words in COllllllon u~(', in ordcr 
that the individual under examination (who is generally an 
illiterate lwrson) may unden.;tand the (!u",tion, or at least be 
deprived of the power of ~ayillg' that he does not, a thing 
which makes the advocate appear not a little ridiculous."-

We have already said that witnesses who come prepared to 
show off their wit, generally cut a bad figure; but if they 
attempt nothing of the sort, and the repartee obviously flows 
naturally and is suggested by the occasion, it is fatal to the 
examining counsel; as when Bearcroft, addn·ssing a 1\11'. Yan
zellan-" \Yith your leave, Sir, I will call you for the sake 
of shortness, J\Ir. Van." "And with your leave, Sir, I will 
call you for the same reason, Mr. Bear." Still better, if the 
retort be unintentional or the result of simplicity, as when 
Lord Brougham, examining a gentleman as to facts within the 
knowledge of his wife, asked "Pray, Sir, is Mrs. Thompson 
here?" "x D." "x o! I hope Mrs. Thompson is well?" "Quite 
well, I thank you, I hope Mrs. Brougham is the same." The 
bystanders assert that the witness spoke with the most perfect 
bonllOmme; but if he had studied all his life under Horne 
Tooke (the only professed puzzler of judges and counsel who 
succeeded,) he could not have given a more effectual damper 
to the flippancy of his assailant. 

We have reprinter! these pas~a~l'S, and connected them with 
a few random observations of our own, merely in the hope of 
inducing reflection on the topics; for much more may be sug
gested than said regarding them. \Yith the general rules or 
(as the ancient rhetoricians called them) the common places 
in his mind, the youn,\" practitioner \vill proceed with much 
greater confidence and effect, than if he had nothing better 
than his own limited experience for a guide; 111lt nothing 
short of long observation, and some actual practiee in courts 
of justice, will enable him to acquire the c0I1Yentional tact and 
readiness necessary to bring" nell the most brilliant natural 
talents into play. Even the strict tecllllical rules can only be 
learnt in this manner. Thus a leading question, according to 
the books, is one which suggests the answer; but snch a ques
tion is invariably permitted unless it ~ugt("f'~t~ an all~wer 

T VOL. II. 
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regarding the precise matter in dispute. " I wish that objec
tions to questions as leading might be a little better considered 
before they are made. In general no objections are more 
frivolous." So said Lord Ellenborough, and much time is 
certainly wasted by not putting leading questions, but the 
evil cannot be corrected unless a higher degree of mutual 
confidence can be established amongst the members of the bar. 
We regret to say, that it would not invariably be safe to suffer 
a departure from the strict rules of evidence, under the con
fidence that no unfair advantage would be taken. In fact the 
eagerness of competition, and the absence of any olle acknow
ledged superior, have introduced an extent of conventional 
trickery extremely detrimental to the time of the public and 
the character of the profession. "Win your cause, honestly 
if you can, but at all events win it," is the word. 

A correct knowledge of this rule of evidence, by the way, 
might be of considerable use to the attorneys (many of them 
clever accomplished men) who attend the revising barristers' 
courts. They constantly begin by asking whether the voter 
has occupied. When the objection does not turn on occupa
tion, the question is allowed; but then they almost always 
insist on beginning in the same manner when the sole point 
for decision is, whether the individual has occupied or not. 
It is quite useless to explain that the question is not simply a 
leading one, but requires the witness to swear to a legal con
clusion. They reply that they have always been in the habit 
of putting it; and if you persevere in stopping them, they 
assume a look of injured innocence during the remainder of 
the day, and probably show you up in the county newspaper 
for an unconstitutional attempt to limit the franchise. 

We have one more caution to add. Both bench and bar 
ought really to bear in mind that they have no well-founded 
authority over witnesses, and that they might be made to look 
exceedingly foolish by a man of clear perceptions and strong 
nerves, resolved on following his own mode of statement. 
"Don't tell us this, Sir," and " We d.on't want to hear that, 
Sir," may be all very fine so long as the present vague unde
fined apprehension can be kept up, but suppose the witness 
were to turn round and say: "I have sworn to speak the 
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whole truth, and I am ready to do so; but I will not state it 
in a garbled fashion to please any body; nor give what you 
call a direct allswer, when I know that a false impression 
might be conveyed by it; nor say that a thing is either black 
or white, when in my opinion it is grey." Is there a judge 
upon the bench who would dare to commit? '" e rather think 
not. The prescriptive threat would be found ahout as for
midable as the ~peak('r's, to l/(l/I/e the memb('r who should 
prove contumacious. .. Ant! what would happ('n if you should 
name me, i\Ir. SI','akl'f," s<tid an orator whu had heen some
what uncerelllolliuusly put down during Sir Flctcher Norton's 
dynasty. "The Lord in Heav('n only J.\.IIOWS," was the mut-
tefl:'d yet distinctly audible reply. H. 
-Law Bl(/:!(/:illc. 

MARRIAGE DE JURE AND DE FACTO. 

(Continuedfrom page 12.~ of last Number.) 

II l. The third period of our historical survey begins with 
the Reformation. What change did that gr('at event make in 
our matrimonial law? Did the leg'islature take from the 
Ecclesiastical Courts the j urisdiSdion of marriage de ,illn!? 
On the contrary, it declared that all causes of matrimony 
appertained to the spiritual jurisdiction. (a) Did it abrogate 
the canon law previously rec('in'" in those court~, respecting 
marriage? On the contrary, it declared that sHcl1 canons as 
were not contrary to the laws of the land, shuuld cOlltiuue in 
force. (I,) An attempt inde('c\ was made to abrogate, in part, 
the decretal of Gregory IX. above mentioned, as "an unjust 
law of the Bishop of Rome." (c) "This statute," says the Lord 
Chancellor, "was pointed agailJst the illjll~tice of dissolving 
by reason of precontract a marriage ~olelJ1l1ized in facie ecclesiCE, 
and after consummation between t:le pMl;r~; but it lift tlu' 
law, where there !tad been no CUIISIlII/JllatlOn, as it stood bifOre;" 

(a) Stat. 2~ Hen. VIII. c. 12. 
(c) 32 Hen. VIII. c. 38. 

(b) Stat. 25 lIen. VIII. c. 19. 
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and very early in the reign of Edward VI., the statute was 
repealed, and the law restored to its former state. 

Accordingly, the Ecclesiastical Courts continued to hold 
contracts per verba de prcesenti valid marriages, and public 
solemnizations with a third person, after such a contract, mere 
nullities; and the common law courts continued to recognise 
such judgments as lawful, and sufficient to convey titles to 
lands and goods. All this is clear from Bunting's case,·(a) 
which was merely the converse of the case in the thirteenth 
century, above cited from Coke upon Littleton. Here, A., 
the man, cOJltracted with B., the woman. She afterwards 
publicly married C., and cohabited with him; but on suit in the 
Ecclesiastical Court she was restored to A., and the marriage 
with C. was declared void ab initio: and on the ground of this 
sentence the common law court held a son, whom she subse
quently had by A., legitimate. In the very next year (1587), 
occurred the case of Edward Hampden's daughter, whose 
marriage was dissolved causa prcecontracti'ts. (b) Shortly after 
these cases, Swinburne wrote his Treatise on Spousals-" a 
work (says the Lord Chancellor) of great learning." He lays 
it down, in the most precise terms, that a consent de prcesenti 
is in truth very matrimony; that the parties to it are husband 
and wife, in respect of the substance and indissoluble bond of 
marriage; and that though one of them should afterwards 
marry a third person, in the face of the Church, and consum
mation should follow, yet the first contract is good, and shall 
prevail against the second marriage;" and he cites to this 
effect various passages of the decretals, as being part of the 
canon law binding in England. This same canon law, as to 
marriage de jure, continued unaltered, except by the Common
wealth ordinance of 1653 and the statute relative thereto, for 
the remainder of this period. Attempts were made in vain to 
correct it by the Reformatio Legum Ecclesiasticarum in 1550, 
and by bills to restrain clandestine marriages, in 1666, 1667, 
1677, and 1685; but none of these measures ultimately affected 
the general jurisprudence of the country. 

IV. We come then to the Revolution of 1688.-The law 

(a) 4 Co. 29, a. (b) 2 Co. Inst. 93. 
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of marriage de jure remained the same, from this epoch till 
1753. Attempts indeed were made to restrain clandestine 
marriages by bills brought in to parliament, in 1689, 1690, 
1691,1696,1697, 1718, and 17:3.); but they all failed. The 
books of strict authority in eecll'6ia~ticallaw, published during 
this period, were those of Ayliffe and Oughton, who both 
follow the doctrines of :-;willi,urne. As to tllC practice of the 
ecclesiastical courts, it is frequently alluded to, as matter of 
notoriety, in the common law discussions of the time. Lord 
Holt, in JCSSOIl'S casc (.\. D. 170:3,) and in Wi~more's case 
(A. D. 170.),) distinctly statl's it to be such as we have des
cribed,; (a) and the same was so asserted, without dispute, in 
Holt v. 'Yard (A. D. 17:1~). (Ii) It has been erroneously sup
posed to have been ruled differently in Haydon y. Gould, 
(A. D. 1710), (c) but there the regularity of the marriage only 
was in issue, not its mlirlity; and it was held (though the 
Ecclesiastical Courts seem afterwards to have relaxed that 
strictness), that an irregular marriage (ex. gr. in a Sahhatarian 
congregation) would not entitle a party claimillg' under it to 
an administration, which was expressly demanded as a "right 
due by the eccle,i<lstieal law," and properly so descrihed; for 
though regulated by various statutes, it was derived from the 
ancient jurisdiction of the ordinary. The judgment no doubt 
was grounded on the rule, "frustnl Ecclesiffi auxilium implorat, 
qui ejus contempserit authoritatem." (d) This rule, however, 
did not prevent a party who had contracted a valid but 
irregular marriage, and was therefore in contempt, from 
offering to purge the contempt by a regular solemnization. 
Accordingly, we find a Quaker woman alleging a contract de 

p7'(Esenti, and citing- the man to solemnize.(e) So, on a marriage 
contract per vcr1i!l de prccscllti, between Jews, and a suit to 
compel solemnization, the libel was admitted, but thc proof 
failed; (f) so, where the parties had rE'ad the words of the 
English ritual, but not in the presence of a clergyman, it was 
established as a marriage, and solemnization decrecd. 0) 

(a) 2 Salk. 437. (b) 2 Stra. (1:17. 
(c) 1 Salk. 119. (d) Sanchez, iii. 42,2. 
(e) Haswell v. D,,,Igsho!J. Deleg. 17~O; L .. tt('1' to Lord Brougham, w. 
(I) Da ('osta v. Yill"r,·"I. 173:1, 1 Ifa.e:. C. It. 242. 
(y) Leeson v. FitZllI"Llrie,'. Ikleg. 17:32; Letter to Lord Brougham, 59; Oll

servations Ull Lord Cuttellitam'ti opinion, 56. 
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Sir E. Simpson, at the conclusion of this period, thus briefly 
sums up the law as then practised: "The canon law received 
here calls an absolute contract ipsum matrimonium, and will 
enforce solemnities according to English rites;" (a) and Lord 
Hardwicke shows its recognition by the common law,-"Where 
a marriage is in fact, or in a contract in prcesenti, or in a suit 
for restitution of conjug-al rights, a sentence in the Ecclesias
tical Court will be conclusive, and bind all; but not if given 
in a collateral suit." (0) 

How far a marriage of Dissenters may have been allowed 
as a marriage de facto, previously to this time, is somewhat 
doubtful. But the Revolution, which now occurred, caused 
one of those mighty changes in the frame of English society, 
which could not fail to leave deep traces on the lIational juris
prudence. Among its first and most distinguished fruits was 
the Toleration Act, stat. 1 W. & 1\I. sess. 1 c. 18. Protestant 
Dissenters were for the first time, constitutionally recognized, 
as entitled to full protection in the peaceful exercise of their 
religion, and could not be prosecuted in an Ecclesiastical 
Court for not conforming to the Church of England. Two 
years after this, the bill of 1690 to restrain clandestine mar
riages was brought in, which, for the first time in Parliamen
tary legislation, proposed to make all such marriages void. It 
was thereupon moved, "that the act should not extend to the 
marriages of Quakers," clearly implying that, but for the pro
posed law, their marriages would be good either dejure or de 
facto. The bill indeed dropt; but soon afterwards occurred 
the case of Hutchinson v. Brookbank (A. D. 1694). (c) Hutch
inson and his wife had been married in tIle face of a dissenting 
congregation, and were afterwards libelled in an Ecclesiastical 
Court, for fornication. They thereupon applied for a prohibi
tion, suggesting that their marriage was protected by the Tole
ration Act, and leave was given them to declare in prohibition, 
which clearly showed, that the court inclined in favour of their 
suggestion. The King's Court, therefore must at least have 
regarded it as a marriage de facto; and though the matter 

(a) Scrimshire v. ScriImhire, 1752,2 Hag. C. R. 400. 
(b) Roach v. Garvan, 1748, 1 Vcz. 157. (c) 3 Lev. 376. 
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apppars to llan' tlropt, yet its impn·ssioll was vC'ry dft'ctual; 

fur we Ilt'\'l'r aftC'rwartls ll('ar of allY attempt by the El'l'ksias

tical Courts to disturb married dissC'nkrs, on such a pretext, 

pither before or after "tat. :27 Geo. II I. e. 4-1., which only 
proteets pprsons lall/ltlly man-iel\. 

An act of 1I.:r) , (a) ,lIln~rts to ,. llIarria!.!;C's or prctendC'd 

marriages" of Quakers and JC'\\'s; aud declart's, that thC'y 

shall be of the sall1P for('(' and dt"l·et, as if the act had not 

heen made. Hpre ag'ain we han' an evidt'nt implication, that 

some of tltt'1ll at I,'ast llIay have oC'en good, either dejure or 
de facto. 

In WigmorC"s casC' (.\. D. ] 705), tl]('re was an Anahaptist 

marriage, on whil'h the wifC' slIed in the Spiritllal COllrt for 
alimony, and the King's Court rt'fllsed to prohibit. My 

Lord Holt g-an' a ~troll!.!; opinion, that thi, .. was a valid mar

riage dejllre, ant! he ct'rtainly did not intimate, that he would 
not have held it ,~'(lod dei,dll. 

Fielding'S casC', w 11 ich oceurfl·d in the same year, (b) was 

one of bigamy, for wiJich offence (according to Coke) an 

unavoided marriage ,ft. jildll supports the indictmC'nt. In the 

disputed marriage, there WilS no reglilar solemnization. A 

sort of cerrmony indeed was performed by a RIIlIlish priest; 
but the judge did not rest the legality of tlte marriage 011 

that fact alone. IIp merely ml'ntione(1 it as one If the "irc/lIII
stances, from which the jury might inf,'r a marriage dejitcto, 
as he prohably would haye done, had a minister of any other 

communion intervened. Illdeed, after the indulgence givl'n 

by the Toleration Act to protestant disH'lIters, it wOlild have 

been strange to refuse to their mini~t('rs a pri\'iIP.!.!;l' concedpd 

to Romish priests, few of whom cOllld at that timp he in the 

kingdom without incurrillg the guilt of treason. Yet strange 

to say, this very case of Fielding Sl'l'lI1S to he the sol,· 

authority (except the obscure fragments of Edmund and 

Lanfranc) for holding cpisl'IIl'ld ordination to be the test of a 

lawful marriage! In ] 710 occurred the above-mentioned 

case of a Sabbatarian marriage, in which, tllOngh the Eccle

siastical Court refused the husband administration, yet it 

(a) Stat. 6 & 7 Will. III. c. 6, s. 63. (0) 14 St. Tr. 1327. 
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was said, "the wife, who is the weaker sex, and the children, 
who were in no fault, may entitle themselves to a temporal 
right by such a marriage." If so, it was clearly, by law, a 
marriage de facto. (a) 

In 1718 another bill was brought into the House of Com
mons, to prevent clandestine marriages; and on this occasion 
a clause was agreed to by the whole House, "that the act 
should not extend to prejudice the marriages of Quakers, 
solemnized by Quakers, between Quakers." One branch of 
the Legislature, then, at least, recognized those marriages as 
including a public solemn betrothment, and conveying some 
legal rights, which would seem, on principle, to be all that is 
essential to a marriage de facto. And indeed we find it laid 
down about this time in a work of repute, that a marriage de 
facto, or in reputation, as among the Quakers, hath been allowed 
by the temporal courts to be sufficient to give title to a per-
sonal estate." (b) 

V. We now reach the fifth period of the Matrimonial Law. 
Lord Hardwicke's bill was enacted in 1753. We shall not 
here dwell on the inconsistencies and iniquities of that act. 
They have been fully set forth in one of the pamphlets before 
referred to. (c) Happily, it has ceased to disgrace our statute
book; and we shall only observe, that by rendering all mar
riages in England null, which were not solemnized according 
to its enactments, it gave to the common law courts a con
current jurisdiction on marriage de jure. Our present concern, 
however, is not with the cases under the act, but with those 
exempt from its mischievous operation; viz. those of Scotch 
marriages, marriages between Quakers and between Jews, 
and marriages solemnized beyond the seas, including those on 
the sea, and in Ireland. 

The Scotch marriages were treated on the same principles 
as those beyond the seas, which we shall presently consider. 

Jewish marriages, both before and after the act, were 
probably considered as governed by a foreign law (namely, 
that of the Hebrew people); of which law the courts received 
evidence, as of a matter of fact. 

(a) Haydon v. Gould, nt sup. 
(c) Letter to Lord Brougham, p. 67. 

(b) Wood's lost. b. I, c. 6. 
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The marriages of Quakers require more particular exami
nation. "The case of the Quakers," says the present Lord 
Chief Justice of the Common Pleas, "is certainly one which 
it is difficult altogether to dispose of." The Lord Chancellor 
says, "It is of difficult solution." And Lord Cottenham says, 
" I have felt the fact, that such marriages have been recog
nized in several cases, very difficult to be explained." Now, 
this difficulty does not seem to strike Lord Brougham, Lord 
Denman or Campbell. They all think it clear that the act 
contemplates the marriages of Quakers as good. Let us look 
then at the provisions of the act. Sir Nicholas Tindal sug
gests, that the exception of the marriages of Quakers and 
Jews, "amounted to a tacit acknowledgment by the legisla
ture, that a marriage solemnized with the religious cere
monies which they were respectively known to aclopt, ollgltt 

to be considered sufficient." But other seets were known to 
adopt religious ceremonies fully as much entitled, as those 
of Quakers and Jews, to the favour of the legislature; for 
instance, the Sabhatarians, who usecl the form in the Com
mon Prayer-hook, excepting the ring: it could not, there
fore, be from any consideration of the ceremonies, that these 
two classes of marriages alone were deemed valid. Besides, 
the statute does not say they shall be valid: it only applies 
to them a well-known formula-" this act shalillot extend" to 
such and such marriages. It would be a pE'rfE'ctly novel 
mode of construing that formula, to read it, "this act shall 

extend to certain mttrriages heretofore void, and shall render 
them henceforward valid." The section immediately pre
ceding says, "this act shall not extend to any marriages of 
the Royal Family." Did any body ever dream, that mar
riages of the Royal Family were void before the act, and 
were made valid by the act? The only intelligible expo
sition of the clauRe in question i~, that it leaves the marri,lg'es 
of Quakers exactly as they were. If, therefore, we find this 
class of marriages uniformly r~cognised as valid after the act, 
we must conclude that they were helll so (either de facto or 
de jure) before the act; but before tlJe act they were not 
legally distinguishable from other marriages of protestant 
dissenters; therefore before the act all marriages of protestant 

U VOL. II. 
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dissenters must have been heM valirl, eitller de facto or de fure, 
If, again, we are askerl, why Qual<ers were more favoured 
by the act than otller dissenters, we fear no better reason can 
be given than their unbending firmness. A Presbyterian, 
or an Anabaptist (it may have been thought) would submit 
to be married in a church,-a Jew, or a Quaker, never. 

That Quaker marriages have been recognised in several 
cases since the act, is notorious; and, as Lord Cottenham 
candidly admits, "it is impossible not to feel the importance 
of tllat fact." In tile very year 1753, an Anabaptist mar
riage, which, being before the 25th of March, 1754, could 
llOt be affected by the act, was allowed as' the ground of a 
suit for criminal conversation, in Woolston v. Scott, coram 
Denison, J., at Thetford, and a verdict obtained for £500. 
Ou this case Buller, J., obscfYes, "It has been doubted 
whether the ceremony must not be performed according to 
the rites of the Church; but as this is an action against a 
wrong-doer, and not a claim of right, it seems sufficient to 
prove the marriage according to any form if religion; as in the 
elise of Anabaptists, Quakers, or Jews."(a) Now, this is only 
saying, in other words, "As against a wrong-doer, in an 
action of tort, a marriage DE FACTO, without tlte presence if an 
episcopally-ordained minister, was held, before Lord Hard
wicke's act, and should still he held, sufficient. Accordingly, 
a Quaker marriage was held sufficient, in a like action, as 
cited in 1776 by WillES J., in Harford v. Morris. (b) And 
again in 1829, in Deane v. Thomas."(c). So, as to personal 
property, "Widowers and widows," says Lord Campbel1, 
" being Quakers, and the children of Quakers, llave received 
administration in the Ecclesiastical Courts; and in cases of 
intf'stacy, have succeeded to personal property according to 
the Statute of Distributions." So," in tracing a title to real 
property," adds his lordship, ~'no objection has ever been 
Plade, on the ground th!J.t it had been in a Quaker family; 
and no doubt has existed that the eldest son of a Quaker 
lDarriage would take, hy descent, lands of which his father 
died seised in fee simple." So in a devise pf lands in IJ'l!-

(a) Buller, N. P. 28. (b) I Hag. C. R. Ap. 9. (c) 1 Moo. & Mal. N. P. 361. 
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land, (a) Lord Chancellor Manners held, in It1:!.!, that Quaker 
marriages were meant to be included in the Irish Statute 
21 & 22 Geo. III. e. 25, which was a declaratory act for the 
removal of any douuts which might have arisen conccrning 
marriages between protestant dissenters, and applicd to all 
such marriages thcretofore entered into, or that s!lolllrl there
after be entered into, ami declared and enacted that they 
should be, and uc held good and valid, to all intents and pur
poses wlmtever. Nor must we omit to notice an expre!.'Sion 
of the great Lord Mall~ti.d", who, lmving laid it down in 
Morris v. Millar (A. D. 1767), that a marriage in fact was 
necessary to support a suit for criminal con "{'fsation, says 
afterwards, in Birt v. Barlow (A. D. 177U), " Thcre are mar
riages among particlllar sorts ':{ diliSCldcrs, where the proof by 
a register is impossihle:" evidently treating those marriages, 
as marriages in fact. (II) 

It has been ur~ell as an ohjectioll to Quaker marriages, 
that the Ecdesiastical Cuurt will not grant rcstitution of 
conjugal ri;.;hts on them. (c) But if this be now tllC practice 
(which may be duuhted), it must rest on 110 ohjection to the 
validity of the marriage, but tu the Illode of its celebration, 
which the eccle~ia~tical law may desi.:!;lIate clalllit-stine, and 
may therefore apply tu it the rule "Petells re~titutionem 
nxoris non auditur de jure, ubi matrimonium cst contractum 
clandestine." (d) 

Tlte last exception in Lord Hardwieke's Act i~ that of 
marriages sokllllliz~d beyond tlte seas. These, with wllich 
Irish and Scotch marriages may be classed, remain, both dt< 

Jure and de facto, as thl'y were before the act. The first 
general rule is, that if tile), arc valid by the "T I,wi contractfl .• , 

they are valid here. This rule, thou~'h now familiar to all 
our courts, does not seem to have been received till some 
time after the Marriage Act. It was strongly argued for by 
Sir E. Simpson in Scrimshire's case, above cited, and is sup
posed to have been adopted as to Scotch marriages, by the 
delegates in Compton v. Bearcroft (1769); though this is 

(a) Haughton v. Hall~ht'm. 1 .\Iol\o'y. 611. (b) POllC;\. 171. 
(I') Green v. Green. 1 Hag. c. R. ,\[>. 9. (rI) .\tlw. ad Cunst. jnnotuit. 
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doubtful. It seems to have been recognized in Chancery in 
a case in ]781, (a) and was adopted, on full plea and proof of 
the law of Scotland, in Beamish v. Beamish. (1793) In that 
year, too, it was held, that if proved as a marriage de facto, it 
would carry dower. (b) To many cases, however, the gener-dl 
rule will be found inapplicable; as where no local law is ascer
tainable, or where, if ascertained, it may be found to shock 
our notions of rectitude, or where extraneous circumstances 
render strict compliance with its dispositions impossible. In 
all such cases a marriage de jure or de facto, which would have 
been good, as such, if contracted in England before 1753, 
must be good at present, to the same extent, if contracted 
abroad. 

Now we have seen, that in England, before the act, mar
riages per verba de prresenti, without the presence of an episco
pally-ordained minister, were allowed as marriages dejure; 
and marriages of Quakers, Anabaptists, and Jews (where, of 
course, no episcopally-ordained minister was present), were 
allowed as marriages de facto; there can, therefore, be no 
ground for holding the presence of an episcopally-ordained 
minister indispensable to a marriage beyond the seas, de jure 
or de facto. Accordingly, in Harford v. Morris (]776), Sir 
G. Hay held, that the parties being in itinere, their marriage' 
at Ypres was not subject to the local jurisdiction, and that 
though celebrated by a Calvinistic chaplain, yet it was a 
good marriage de jure by the law of England. In Rex v. 
Brampton, where the marriage was in ;;t. Domingo, Lord 
Ellenborough did not hold, that it was necessary, by the 
common law of England, that the person officiating should be' 
episcopally ordained. On the contrary, he said, " A contract 
of marriage per verba de prresenti would certainly have bound 
the parties before the act."(c) In Lautour v. Teesdale (HH6), 
where the marriage was at Madras, Lord Chief Justice Gibbs 
did not hold the presence of an episcopal clergyman neces
sary; on the contrary, he said, that" before the Marriage Act, 
a contract per verba de prresenti was considered to be an actual' 
marriage." (d) 

(a) Lib. Reg. A. 1780, f. 552. (c) 10 East, 288. 
(b) lldem,n v.lldcrtoD, 2 H. BL Uj. (d, 8 Taunt. 3S7. 
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It seems generally admitted, that the marriage law of 
Ireland, where not varied by statute, is the SalllL' now, as that 
of England was before the Marriage Act; and that ill Irl'land 
as well as in England, a marriage de jiu,to will support all 
indictment for bigamy. Now, we find illtiictmellts for higamy 
sustained on Irish marriages at common law, without an 
episcopal minister, in the following cases, prior to that of 
Millis, viz.: Murray's coram Sylvester R. (1815); Marshal's, 
coram M'Lellan B.(I t\~8); Wilson's, coram Torrens J. (1t\~t\); 
M'Laughlin's, coram l\Ioore J. (I ~1I); Robinson's, coram 
Foster B. (18:38); Halliday's, coram Penncfather B. (1838); 
and Ancruey's, coram Crampton J. (1841). The first of these 
was tried in London before the Hecorder, who consulted on 
it with the then Attorney and Solicitor .. General ami some of 
the judgps; and the ca,e was taken up in parliament hy Sir 
S. Romilly, as one of hartbhip on the facts; but nobody 
disputed the law. Tht' Iltl",r trials were in Ireland. Here 
is, then, a series rerulJI judicata rum, proceeding ulliformly for 
twenty-six years on the principle, that the presence of an 
episcopally-ordained minister is not necessary to a marriage de 

foeto at the common law of this country. 
Numberle~s have b(!en the opinions both of civilians and 

common lawyers, of the first eminence, to the same effect. 
We need only mention two. In 1804, that learned and care
ful investigator of legal doctrines, the late Mr. Jllstice Hol
royd, gave a most elaborate opinion in favour of a marriage 
had at Gibraltar, where the ceremollY was perfofllH'd hy a 
person rwt in orders; and he held, that by thc law of EII,L('laIH1, 
exclusive of the l\Iarriage Act, such a marriag-(' would be 
deemed valid. (a) In 1818, Sir C. Robinson, aftl'l'wards Judge 
of the Admiralty, Sir S. Shepherd, afterwards Chief Baron 
of Exchequer in Scotland, Sir R. Gifford, afterwards a Peer 
and Master of the Rolls, Mr. Sergeant Lens, Mr. Cooke, 
Mr. Bosanquet, afterwards a Knight amI Justice of the 
Common Pleas, Dr. Swabey, and Dr. Lushington, now 
Judge of the Admiralty, all joincd in an opinion, that the 
marriages of British ~ubjects ill India by millbters of the 

(ct) O~rva.tions on Lord CuttCnh':Ull'~ Ol'illiun, Appendix. 
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Church of Scotland (of course not episcopally ordained), 
WEre then governed by the law of England, exclusive of the 
Marriage Act, and would be considered in Courts 0/ Commnn 
Law as marriages de facto. (a) And we happen to know that 
Sir Samuel Homilly and Sir Arthur Pigott coincided in the 
same opinion. 

We have but little space for the application of the principles 
deducible from our historical survey to the three cases placed 
at the head of the present article. 

l. Dalrymple v. Dalrymple (A. D. 1811). Mr. Dalrymple 
-made a contract per verba de pra:senti in Scotland, with Miss 
Gordon, no other pcrsons being present. He afterwards 
came to Eu~land, and here married Miss Manners in facie 
Ecclesic£. Miss Gordon brought a suit for restitution, in the 
Consistory of London, where the contract with her was pro
nounced to be a valid marriage, by the law of Scotland, and 
the marriage with ::\Iiss l\lanncrs to Le null and void; and 
thisjudgmellt was unanimously affirmcd by a full bench of 
delegates, including judges of the common law and civilians. 
In the course of Lord Stowell's judgment (one of the most 
splendid pieces of judicial eloquence ever delivered from any 
bench), that great lawyer, speaking of the time before Lord 
Hardwicke's act, laid it dow1I:-

"1. That the Ecclesiastical Courts of this country, which 
Imd the cognizance of matrimonial causes, enforced that rule 
of the canon law, which held an irregular marriage consti
tuted per verba de presenti, not followed by any consummation 
shown, valid to the full extent of voiding a subsequent regular 
marriage contracted with another person."(h) 

"2. That the same doctrine was recognised by the temporal 
courts, as the existing rule of the matrimonial law of this 
country." 

These doctrines relate to marriage de jure: and it would be 
superfluous to observe how fully they are borne out by the 
authorities above cited. For the first, we need only refer to 
the decretal of 1230, and the extracts from Swinburne; for the 
second, to Bunting v. Lepingwell, and Roach v. Garvan. 

(a) Letter to Lord Bl'ollghan, Appendix, No. n. (b) 2 Hag. C. B. 67. 
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2, lh·gina v, ;\Iillis (A. D. 18..t--l). Of this vpry voluminous 
case, all extremely cOIllIIl'I·SS".! al'COlillt was ,~'i\'l'1l in 0111' la~t 

numher. It. was thl'1"l' cOllsidered as ill\'oh i n~' a lh'cision of 
the Honse of LOI',l~ IIIlL:\'UIli':,I,k to the doctrines of 1.01'11 
:::itowdl: alHI such, no douht, will he tIlt' j'l'iJllli /'I'i,' impres
sion derivE,t\ from thC'se l'rul'l',·dillgs l.y the \t·g;al puhlic in 
general. Bllt with ref('rellce to the principles ahove stated, 
the case will present itself in a new and ""1'), important 
aspect. 

George ;\lilli~. a memhcr of tIll' Estahlishcd Church of 
Ireland, marriel} in that conlltry LsthC'r Grallam, a Preshy
terian, ill presellce of a Preshyteriall minister. He after
wards, in hC'r life-timp, marrie() another woman hy the rites 
of thc Established Chnrch. Ill' was therC'upon indict,·d in 
Ireland for higamy. and 011 a sll('cial verdiet, a majority of 
the Irish jndg," held, notwithstalHling the long serips of jllllg
ments to the contrary, that the first marriage ,wuld not sup
port such an indietment, and that he mnst, then·fore, be 
acquitted. This judgment ,"as hrollght !.y writ of error 
before the HOllse of Lords, who took the opillion of the judges 
on two ql1estion~. ::\illl' jUlI:c,"~ assemhled, anll "after COII
si(lerable fluctuation and dOllbt," a;;rN'd in opinion "that by 
the law of EnglaJl(I, as it existl'rl at the tillle of passillg till' 
lVIarriage ,\ct. a contract of \ll"rri~I~'l' ],('1' t'ed"t de j"'(1'81'IIti 

was a contract inllissoluhle between the paJ·ti,·~ themselves, 
affording to either of the:> contracting' parties. ,,~' application 
to the Spiritual Court, the power of compelling tllC celehra
tion of an actnal marriage: hut tllHt snch contract never 
constitutr-rl a full and compkte marriage in il~clf, unl(,8s made 
in the presencp, anll with thl' inten'elltion, of a minister ill 
llOly orders." They saill ;.Jso, tlmt "admitting, for the sake 
of argument, that. the law had held a eOlltra('t per verba de pr(l!

senti to be a marriage, }'C't looking to the st,,(utf' on which the 
indictment (in l\Iillis's case) was framed, the offence of 
bigamy could not be made out hy evidence of su('h a marriage 
as this." And thcy fnrther "bern·d. that "the statute of 
58 Geo. Ill. c. S'l. had enacted, that no suit shollid he hael in 
any Ecclesiastical Court in In·blld to compel the cclehration 
of such a contract." Thesl' opinions were ddin'fed by Lord 
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Chief Justice Tindal (7th July, 18-13), together with various 
reasons of his own in their support; for which he declared 
that his learned brethren were not to be held responsible. 
The lords debated on the case at distant intervals, and at 
length, on the 29th of March, 1844,. the judgment of the 
Honse was given, affirming the judgment of the court below. 
This is all that appears on the journals: and . .8o far the House 
of Lords may be thought to have given a decision on the law 
of the case. But if we examine the minutes, we shall find 
these additional circumstances. The House divided-"the 
votes were equal-whereupon, according to the ancient rule in 
the law, semper prresllmitur pro negante. it was determined in 
the negative. 'l'lterefore the judgment of the court below was 
affirmed." 

To understand llOw these proceedings bear on Lord Sto
well's doctrines, we must look to the speeches of the law lords. 
Lord Abinger spoke very shortly; he said he had not had an 
opportunity of making any investigation in private on the 
subject; and though he agreed in the opinion of the judges, 
he made no allusion whatever to the case of Dalrymple. 
Lords Brougham, Campbell, and Denman, on the contrary, 
spoke of the judgment, in that case, in terms of the highest 
admiration, and fully subscribed to all its doctrines. The 
Lord Chancellor quoted it at great length; he showed its 
accordance with Swinburne, Ayliffe, Sir E. Simpson, Lord 
Holt, and Blackstone, in proving that ... a contract "per verba 
de prresenti was (prior to 1753) considered to be marriage
that it was in respect of its constituting the substance and 
forming the indissoluble knot of matrimony, regarded as VPTum 
matrimonium." In coming to this conclusion, his lordship 
wholly disregarded Sir N. Tindal's main authorities: he did 
not even mention the fragments of Edmund and Lanfranc, 
and he thought it plain, that Lord Holt spoke of the canon 
law received in England. 

His lordship however observed, that such marriages were 
irregular-that they were destitute of many legal effects 
which belonged to marriages duly solemnized-and that this 
was fully admitted by Swinhurne, Sir E. Simpson, and Lord 
Stowell himself. He then went into an able review of the 
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many particulars, in which such a want of cil'il efficacy was 
clear; and after urging reasons to show generally, that an 
unsolemnised marriage would not support an inoictllll'lIt for 
bigamy, he added, that the effect of the statute jl" Geo. III. 
c. 81, had been to change entirely the character of a contract 
de pra:senti in Irelanfl, as the act of 17 j;3 had done in Eng
land; and, upon the whole, his lordship held that l\Ii llis was 
not guilty of bigamy. Our readers will observe, that the 
statute of 58 Geo. III. c. 81, was passed seven years after 
Lord Stowell's judgment in Dalrymple: and that from that 
judgment the Lord Chancellor did not, in the slightest 
degree, dissent. In fact, the only law lord, who did so, was 
Lord Cottenham, who on this point, as on every other, 
adopted implicitly the reasoning of the Lord Chief J lIstice 
of the Common Pleas. Thus it will be seen, that the House 
of Lords was so far from repudiatin~- Lord Stowell's doc
trines on marriage de jure, that of the peers who took part 
in the discussion of them, four to one were in their fanlm. 
The only point decided was on marriage de fleta, in Ireland. 

3. Catherwood v. Caslon (A. D. 1844). The marriage was 
between two British suhjects, in Syria, in the house of the 
British consul. The English ritual was read by an AmC'fican 
missionary, who is assumed not to have been episcopally 
ordained. Every circumstance of publicity attended both the 
ceremony and subsequent cohabitation, and therc was issue. 
The husband brought an action for crim. con., ano ohtaillecl 
a verdict, with £200 damages; and on a motion in the Ex
chequer for a new trial, a special case was made for the judg
ment of the court. After argument, it stood over, to await 
the decision of the lords in Reg-ina v. Millis; and on the 6th 
of July, 1844, judgment was given. We take the report from 
the best sources, to which we have access; and should it be 
found in any degree incorrect, we trust it will not be im
puted to a want, on our part, of that unfeigned respect, which 
we entertain for the learned barons. It is stated to have beC'n 
said; "It has been decided by the House of Lords in Hl·g-illa 
v. Millis, that unless ill the presence of a miuister ill episcopal 
orders, a contract per verba de pra:senti does not constitute a 
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154 .MARRIAGE DE JURE AND DE FACTO. 

valid marriage, at the common law of this country; and by 
the authority of that case we are bound." 

We are but too sensible, that to doubt the judgment of so 
highly respectable a tribunal (a) may expose us to the impu
tation of an O\'erweening confidence in our own very humble 
attainments; but when we reflect, in 'the words or" Lori! 
Brougham, that "marriages innumerable have been contract
ed, both by sectarians in this country, and by persons of all 
descriptions in our vast possessions beyond the seas-posses
sions on which the sun never sets-all of which are now 
alleged to be void, all these parties fornicators and concubines, 
all their issue bastards," we feel, that we should be aban
doning O'IT duty to our readers, if we did not fairly and 
honestly state two objections, to which, after the most diligent 
and impartial examination, we think this judgment (as hitherto 
reported) is liahle. 

I. We submit with great deference, that the point for 
decision by the House of Lords in Regina v. Millis was not 
whether the presence of a minister in episcopal orders was, 
or was not essential to the constitution of a valid marriage, 
at the common law. The Lord Chancellor, in that case, 
expressly said, "the immediate point for decision is, whether 
the defendant George Millis is, under the circumstances 
stated in the special verdict, guilty of the crime of bigamy." 
One of the reasons, which his Lordship stated (and in our 
opinion by far the most weighty) was deduced, not from the 
common law, but from the statute of the 58th of Geo. III. c. 81., 
" the effect of which statute (he states) has been to change 
entirely the character of a contract per verba de pr(£senti, at 
least as to its temporal effects:" and among the circumstances 
stated in the verdict, was the date of the first marriage, which 
was subsequent to that statute. Now, as the house divided 
two and two, if one vote, out of four, was given chiefly (or 
but partly) on the effect of the statute, how can it be said, 
that the house determined a point of common law; more 
especially a point touching the effect at common law of a 
contract entirely changed by that very statute? It seems to 

(a) Parke, Alde1"5OD, and Rolfe, BarollS. 
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liS that, on the issue stated by the Lorn Chancellor, the 
prisoner han as much right to avail himself of a statute passe(l 
before both his marriages, as of the common law; and he nin 
avail himself of a statute in argument: ann that argumpnt is 
acknowlenged to h~ve had great weight with at least one of 
the only two junges, who voten in his favour. Again, the 
Lord Chancellor held, that "the Spiritual Courts were the 
sole junges of the lallfulness of marriage, where that question 
was directly in issne"-that those courts considered a contract 
per verba de pr(l!senti (without the presence of any minister) 
to be "a marriage" -and that their opinions were "con
firmed by common-law authorities, of the most respected and 
highest character." How can it possibly be said then, that 
his lordship'S vote established, or helped to establish the 
doctrine, that such a contract was not a valid marriage, at 
the common law? A marriage pronounced by the sole 
judges of its lawfulness, to be lawful, has always been receiven 
at common law as valid and effectual. "The bishop'S cer
tificate" (says the Lord Chancellor) "was conclusive." "The 
law of those courts" (says Lord Cutten ham) "must have becn 
at all times the law of the country." "All titles whatever 
under a marriage" (says Lord Ket'per Guildford) "must even 
at common law, stand or fall by tIl(' sentence in the Ecclpsia~
tical Court." "A sentence in the Eccle~iastical Court" (says 
Lord Harnwicke) "will be conclusive, and bind all." A 
marriage per verba de pr(l!senti, therefore, if duly certifipd by 
the bishop to be verum matrimonium, was necessarily held 
valid at the common law. 

Now, how does this reasoning apply to Mr. Catherwoon's 
case? "In crim. con. and higamy" (says the learned Baron) 
"the plaintiff must show a marriage in jill't,. which, we think, 
is an actual marriage, valid, or voidahle and not yet avoiden;" 
and for this he refers to 3 Co. lnst. 88., where my Lorn Coke 
says of the then only statute against bigamy (1 Jac. 1. c. 11.), 
"This extendeth to a marriage de facto, or avoidable by reason 
of a precontract, or of consanguinity, affinity, or the like; for 
it is a marriage, in judgment of law, until it be avoided: and 
therefore, though neither marriage be de jure, yet they are 
within this statute." Here then Coke plainly disting'lIi~ht's 
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marriage de facto from marriage de jure. He does not say, 
the prosecutor must show the former; he merely says the 
statute extends to it, implying that the prosecutor may show 
the latter. Again, he excludes from the term a marriage de 

facto, an "actual marriage valid;" for that is a marriage de 
jure. He means, as we humbly conceive, to say this-in 
support of an indictment for bigamy, it is not sufficient to 
show a marriage clearly void, both de jure and de facto (as for 
instance with a raving madman); you must show a marriage, 
which may either be duly proved to the King's Court to be 
valid de jure (by a recorded certificate of the ordinary, or other
wise), or else may appear, on the face of it, to be a marriage 
de facto; for though the latter may be in truth void ah initio, 
in the judgment of the spiritual law (which can alone deter
mine its essential validity), yet in the judgment of the com
mon law, it is a marriage, until it be avoided. Moreover, 
Coke does not say, that the only marriage!! de facto, which 
will support the indictment, are those voidable (that is, capa
LIe of being declared void by the Spiritual Court) by reason 
of any of the disabilities which Blackstone terms "canonical;', 
for, consistently with Coke's words, an indictment might be 
supported by a marriage, which, on the face of it, would 
appear to a jury to be a marriage de facto, and yet, on examina
tion in a Spiritual Court, would be found not to contain such 
a consent as forms "the substance and indissoluble knot of 
matrimony;" nor is this unlikely to happen, if "marriages 
among particular sorts of dissenters" (as Lord Mansfield 
expresses himself), or "marriages according to any form of 
religion" (in the words of Buller), may, as against a wrong
doer, be sufficient marriages in fact. We admit that, as a 
trial for bigamy, and an action for criminal conversation, are 
both against wrong-doers, it is reasonable to hold, that a 
marriage, which would not support an indictment, in the one 
case, would, a fortiori, not support an action in the other; but 
if the House of Lords had authoritatively ruled, in the Queen 
v. Millis, that a marriage contracted in Ireland subsequently 
to the statute 58 Geo. III. c. 81, by a member of the Estab
li"shed Church, without the presence of an episcopally-ordained 
minister, was incompetent for either purpose, it does not 
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necessarily follow, that a marriage so contracted in Syria 
would be equally incomlH'tcnt, by thl' common law; aIH! we 
trust, that we have offered SOllle not inconclusive reasons for 
holding, that it might be competent. 

2. But another point arises from tile judgment in the 
Exchequer, which, we humbly conceive, is entitled to most 
grave aurl sel'iou~ consideration. \Y ere the proceedings in 
the House of Lords, ill Millis's case, of such a nature, as to 
bind the house itself, or any subordinate court, to the observ
ance of any general rule or doctrine in the law whatever? 
We ask in no captious spirit, but with most deferential feel
ings to the high authorities concerned; and with an earnest 
desire to ascertain the safest and best rules of practice, in the 
administration of the law. 

" It is not in the nature of the minds of men, (says Lord 
Kenyon,) always to see l'\'l'ry part of an intricate argument 
in the same light." (a) Then'fort", iu till' opinions of collective 
tribunals, differences will sometimes arise: and the votes on 
a given point may be equally divided. In such a case, dif
fcrent systems of proccdure have resortc(l to very different 
measures. In the civil law, the decision was for tile defen
dant, or for the minor sum, or for the more favourable ob
ject.(b) In some tribunals, the president has a casting vote.(c) 
In some, the number of members is augmented; as in the 
old afforcement of the assize ;(d) or in a commission of ad
j uncts to the suppressed court of delegatt's, of which a remark
able instance occurred within our recollection. The court, 
at the first hearing, being divided 3 and 3, adjuncts wcre 
added; it was then divided 4 and 4; afterwards 7 and 7; and 
at last, a majority of to to 5 being obtained, judgment was 
g-iven.(e) In tlte Queen's Bench, when the votes are equally 
divided, the judges think it rig-ht to state publicly the grollllds 
of their respective opinions, but give no judgment.(f) On 
writs of error in the Exchequer Chamber or the House of 
Lords, the cOllrse is to affirm the judgment below, on tile 
ground stated ill the minutes of the Queen v. Millis. Let us 

(a) 7 T. R. 5S0. 
(c) Yoe!, Pund, 42, I, IS. 
(e) Henshaw v. Atkinsun, I Lee, 240. 

(b) Puulus, D, 42, I, 3S. 
(d) Braeton, 4, 1!J. 
(f) 7 T. R, nt sup. 
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consider, how this ought, in sound reason, to opl'rate on future 
cases. 

The august assembly of the peerage sits judicially, as a 
court of ultimate appeal, the oracle of all subordinate jurisdic
tions, to ascertain the law, by which they must be governed. 
But when the house is equally divided, the oracle is dumb. 
In the particular case, it declines to interferl', and the calise 
reverts to the inferior jurisdiction, to be there dealt with 
according to the wisdom of the lower court. In this therl' is 
nothing remarkable; but it would be strange indeed, if, 
because the house was equally divided, such division should 
settle the law, according to the wisdom of the court appeall'd 
from. In Millis's case the majority of the court below held 
the conviction wrong; it might have happened that they had 
held the conviction right, and then the very same division of 
the House of Lords, which actually took place, would Ilave 
settll'd the law directly corrtrary to what it is now taken to 
have done. We ask with great respect, would such a settle
ment of the law have bound the house itself? If so, the legal 
oracle is rl'moved across the Irish Channel: and the Four 
Courts in Dublin are paramount to the judicial supremacy of 
the Peerage of the Empire. 

The judgment of the lords (if judgment it must be called) 
was professedly a mere presumption-" Prresumitur pro ne
gmtie." Suppose the same point of law raised between other 
parties to-morrow in the Queen's Bench at W estminstl'r, 
and there decided by a majority the other way. Upon a new 
writ of error, there would be presumption against presump
tion. Must the House of Lords be for ever equally divided? 
And if so, must it stand like Garrick between tragedy and 
comedy, casting an eye alternately at the two rival benches, 
and sighing "How happy could I be with either?" Or must 
it alternately discard the Irish Lucy and the English Polly, 
according as successive writs of error afforded contrary pre
sumptions, in favour of opposite denials? The subject is too 
grave for levity. If the affirmance in Millis's case is to have 
the binding effect ascribed to it, the same rule must be applied 
to. every other equal division of the House, in its judicial 
capacity; and eventually the casting vote of a single Irish 
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judge (possibly the least learned of a very learned body,) may 
give law to the empire, even though it should Ill' contrary to 
the dear and unanimous opinion of the whole EII;.;li~h bench 
and bar. 

We are not aware, whether the House itself klS ever laid 
down any rule for its guidance, in a caSl' like that WI' are 
contemplating. \,"l' know not, that it is preclU!h'd, hyany 
positive ordinance, or recog'nised custom, from examinin/-{ 
to-morrow a doubt, which it has hel'n una hie to sol\'!' to-day; 
or from disturbin/-{ a doctriue, which Irish judges lIlay establish, 
in opposition to till' settled law of thl'ir prl'dl'cl'~sors and con
temporaries. But if any such regulation or 11';1.~·I' exist, we 
trust, that some noble and learned peer will brin/-{ it under 
their 10f(I~hip's revision; so tltat it may, at all enuts, be 
distinctly known, whether an exact equilibrium of the scales 
of ju,ticc, within the house, amounts to a permanent allll irre
\'ocable preponderance beyond its walls. 

If it shall eyelltually appear, that the ('ollrt of Exchequcr 
was not bound by the procl'l,dillgs in the lords; or that the 
lords did not mean to lay down the rule, wi.ich t1l,' leaflIl'd 
barons un(lerstood them to have laid dowu, the rellledy of the 
party agl,(ril'Yell is silllple. Ou tln' other hand, if the j udl,(
ment in ~Ir. Catherwood's caSl' bl' wholly ullimjleaehahk, ,Lill 
as it profEssedly related tu his marria.~·l" uuly iu thl' character 
of a marriage r/l'jilcto, the que",tion of its validity as a mllrriage 

dejure remains still open, lind the legal remedy is to Ill' sought 
in the Ecclesiastical Court, which always had, a\](1 still has, 
exclusive jurisdiction of the lawfulness of marriage, when IlOt 
under a statute, and when tile questiun of its iawfulJll'ss is 
directly in issul'. In that court, there are variolls kinds of 
procedure, to which the injured gl'lItll'nlall Illi~·llt resort. If, 
for instance, he should institute a suit fur lIullity of marriage, 
it would be to be seen, whetller Dr, Luslliul,(toll or Sir Her
bert Jenner Fust would pronollnce fur the Ilullity, indepen
dently of the law of Syria, whieh may be laid out of tilC 
present argument, To hold it mill tIP jill,', by till' law of 
England, would we llllmbly apprl'iIl'llci, he' ill direct opposition, 
not only to Lord Stowell, !Jut to every eminent judge of that 
1 ""It. to every audlOr of repute ill their courts, and probably 
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to every opinion, which the learned Dean of the Arches~d 
Judge of the Consistory themselves ever gave on the poini as 
counsel at the bar. 

Finally, if upon the fullest investigation, it shall be found 
(contrary to the numerous authorities we have cited) that 
marriages contracted on or beyond the seas, in places where 
no local law is known, and where an episcopally-ordained 
minister is not present, are void, both de jure and de foeta, we 
can only call, with the greater earnestness, on members of the 
legislature to rescue British jurisprudence from so gross an 
inconsistency; and to give her Majesty's subjects in such 
situations, the same freedom, which the statute law of their 
country secures to them at home.-The Law Revielll. 
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TUESDAY, 12TH AUGUST, 1845. 

GAMBLE v. HOWLAND. 

INJUNCTION-ApPURTENANCEB-C. being seised in fee of certain lands on both 
sides of the river Humber, erected grist and saw mills on the east bank of the 
river, and on the west bank a woollen mill or factory, situate some distance 
farther down the stream, and having leased the latter, together with, &c., 
subsequently thereto leased the grist and saw mills to certain parties who have 
since assigned to the defendant. At the time the lease of the woollen mill 
was made, a dam had been erected across the ri ver by C., about a quarter of a 
mile up the stream, for the purpose of carrying the waters thereof to the grist 
mill and saw mill, but which, it was said, still permitted sufficient water to 
escape for driving the machinery of the woollen mill, and which had been 
built by C., for the purpose of consuming the waste water flowing from the 
said dam; after the defendant entered into possession of the grist and saw 
mills, he erected a new grist mill, and threw a new dam across the river, 
lower down the stream than the old one, and of more perfect construction; in 
consequence of which in the dry season, the bed of the river had become 
almost dry, and the plaintiff was unable to work his woollen mill, whereupon 
he filed a bill and obtained a special injunction restraining the defendant from 
making or continuing, &c., any dam, &c., whereby the natural flow of the 
river might be prevented, &c .. so as to injure, &c., the water power of the 
woollen mill, and at any time heretofore used, &c.; and which the defendant 
moved upon affidavit to have dissolved. Held, that the court would not dis· 
solve the injunction, but retain the same until the hearing or a trial had been 
had at law. 

The bill filed, stated, that in 1834, Thomas Cooper was 
seised in fee of certain lands in the townships of York and 
Etobicoke, occupying the east and west banks of the river 
Humber; and that there were erected on the said lands 
certain mills, &c., namely, on the lands in York a grist and 
saw mill, and on those in Etobicoke a woollen mill or factory; 
that in July, 1838, Cooper leased the factory, together with 
the water power, privileges, <S'c., to W. Irish, and W. Harris, for 
21 years, and after passing through several intermediate 
assignees was assigned to the plaintiff, who entered, and is 
still in possession; that in 18.'38, or 1839, Cooper demised 
to the defendant the grist mill and saw mill, who entered 
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into possession, and afterwards erected a higher dam than 
had been formerly used for the said mills, above the dam 
constituting the water power of the said factory; howevllN as 
the defendant did not then use more water than formerly, 
sufficient was still left to work the factory, but the defendant 
having a short time ago erected a new mill in place of the 
grist mill, on an enlarged scale, with two additional run of 
stones, and other machinery, which required a greater power 
or supply of water, he at the same time excavated a new head 
race, and enlarged the tail race on the premises occupied by 
him, which the plaintiff had remonstrated against, fearing the 
injury to the water power of the factory; and that since the 
dry season had commenced, the water in the river had been so 
lessened in quantity thereby, as to render the said woollen mill 
or factory idle and useless; and that the plaintiff had applied 
to the defendant to discontinue the use of the said dam and 
head race, and to leave the matters in dispute to arbitration; 
charged damage to the plaintiff, and his intention of com
mencing proceedings in the Queen's Bench in respect thereof, 
and prayed injunction to restrain the defendants from making, 
&c., or suffering to continue any dam, &c., "whereby the natural 
flow if the said river may be prevented, diminished or a.ffected so 
as to prtjudice, injure or impair the water power necessary for the 
use if the said woollen mills, and at any time heretofore enjoyed by 
the plaintiff or those under whom he claims." The affidavit of 
the plaintiff was to the same effect, and upon it a special 
injunction lmd been obtained, according to the prayer of the 
bill. Whereupon the defendant filed an affidavit, stating that 
in 1803 or 1804, the lands mentioned in the bill were owned by 
one William Cooper, who built the grist mill and saw mill in 
that year, and wrought them, until 1821, when he leased 
them to one Murchison, who enjoyed them for five months; 
that during all this time, the mills were supplied with water 
by means of an old log dam, remains of which still exist [a plan 
of the river, mills, &c., accompanying affidavits, exhibited the 
several dams mentioned in the pleadings]; That no other 
mills were erected on Cooper's lands, and Murchison there
fore ased all the water of the river during dry seasons; 
W. Cooper subsequently resumed possession of the mills; that 
in 1824, Thomas Cooper, son of W. Cooper, acquired a right 
to work the mills, and erected a new dam above the old one, 
and at the commencement of the head race, about a quarter 
of a mile above the old dam, and cleared and repaired 
the tail race; on 19th March, 1827, W. Cooper conveyed 
all his estate in lands, waters, &c., to Thomas Cooper, 
who used as much water for the mills as he chose, and 
afterwards rented the said mills to Hodgson and Harris, who 
entered, &c.; that in 1832 or 1833, during the said lease to 
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Hodg-son, &c., Thomas Cooper erected the woollen mill, on 
the opposite bank of the river, and tltat the oliect Thomas 
Cooper had in l'irw in erectillg the said woollen mill, was to use 
the water which leas allowed to eSClljle by leakage (ro/JI the dam, 
and the waste /Catl'r when not 7"''l"i/'cd; that on the erection 
thereof, Thomas Cooper leased till' woollen mill to W. Harris 
and ,V. R. Irish, with such wlltel' prh'ill'!l"s {IS were then attached 
to the said woo!!('/! mill, and they entered into possession; and 
the plaintiff became assignee of the lease, on 27th March, 1845; 
that on ~Ist July, 1840, Thomas Cooper made a lease of the 
g-rist and saw mills to defendant, for ~l years, renewable; 
the defendant thereupon entered into possession, and remained 
in possession ever since; that when the defendant made the 
agreement with Thomas Cooper, it was ag-reed that the 
clefenclant should use the lands as fully and freely as Thomas 
Cooper could ha\'e used them; and that no privilege had been 
or could be thereafter given to the lessee of tlte said woollen mill, by 
which he could interfere with the defendant's absolute right to 
the use of the water; that at the same time Cooper spoke to 
Henry and Scott, who were the lessees of the woollen mill, 
and advised them to purchase from the defendant a right to 
the use of a sufficient quantity of water for the factory, and 
that they offered £25 per annum therefor, which offer the 
defendant declined, and sometime afterwards Henry and Scott 
offered to bear a portion of the expense of erecting, &c., the 
new dam, upon the same condition, which the defendant also 
declined; that Cooper reduced the rent of Henry £25, in conse
quence of Henry having given Cooper notice that he would 
relinquish; that he had been informed by the plaintiff that he 
occupied the woollen mill at such reduced rent; that the agree
ment for reduction had been reduced into writing, and was in the 
possession of the plaintiff; when the defendant took posses
sion of the mills, they were out of repair, &c.; the defendant 
in 1842, constructed a new dam, and in 1~-I4 erected a new 
grist mill; that the new dam is not hig'her than the old log 
dam, and the head of the water is not higher than at the upper 
dam; that the orifices of the new grist mill and of the saw 
mill as improved, are less than they formerly were; that the 
lessees, and particularly the plaintiff, have enlarged the 
woollen mill on a scale that in dry seasons it would require 
all the water in the river; that the new head race erected by 
the defendant receives its water from the old one, and the 
defendant has not enlarged the tail race, only c1earcd and 
repaired the embankment; and the preseut season is unusually 
dry, and the defendant has not had water enough to work Loth 
mills; and that ~illce the injunction was served, the defendant 
had been occasionally obliged to stop his mills to prevent a 
breach thereof, having had very little water for the use of the 
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said mills. There were also filed affidavits of Robert Blythe, 
John Murchison, and other parties, corroborating more or less 
the statements contained in Howland's affidavit, and stating 
also, that in former years the grist and saw mills required 
more water than was in the river, so that at times only 
one could be used; and the defendant having given notice 
of motion to dissolve the injunction, the plaintiff filed additional 
affidavits, shewing that since the new dam was erected the 
bed of the river was drier than it was in former years, and 
that the right of the woollen mill to a supply of water not 
disputed as witnesses ever heard, and that the defendant's mill 
required more water than was formerly used for the old grist 
mill. Upon the motion coming on for argument this day, 

Sullivan, with whom was Crooks, for the defendant,-con
sidered the present case one of great interest, as well on 
account of the amount of property involved, as of the general 
principles of the law with respect to mills and the rights of 
owners to the waters flowing past and used by them; and 
also on account of the motion itself now under consideration. 
And in the latter view of the case, the first q'1estion that 
presented itself was, the propriety or expediency of the court 
granting this writ in a case where no irreparable damage 
could possibly ensue, by the defendant being allowed to con
tinue his business; for if any damage did ensue to the plaintiff 
from the defendant using more water than was wont to be 
used, it was a matter for the consideration of a jury, and who, 
in an action on the case, could give a verdict sufficient to 
cover any loss the plaintiff might sustain; while on the other 
hand, the defendant, who by having his business-which was 
a most extensive mercantile one-put a stop to by the injunc
tion of this court, might, and unavoidably would, sustain great 
loss and damage, and would be without remedy against the 
plaintiff, the latter acting under the authority of the court. 
The law in England regarding the right to water as an ease
ment, has not been as well and distinctly settled as the nature 
of the subject would lead one to expect. It might be as well 
to mention the principal decided cases, whether they bear 
directly upon the questions now in discussion or not, and when 
the cases have been followed throughout, and the principles 
which now prevail have been ascertained, these can be brought 
to bear upon the present matter in litigation, so far as they are 
applicable here. The counsel quoted and commented upon 
the following cases: Saunders v. Newman,(a) Mason v. Hill,(b) 
Wright v. Howard,(c) Smith v. Cage,(d) Doe Freeland v. 

(a) 1 B. & A. 258. (b) 3 B. & Ad. 304. 
(d) Cro. Jas. 526; Chas. 17,57. 

(c) 1 S. & S. 190. 
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Burt,(a) Bell v. Harwood,(b) Longchamp ". Fawcett, (c) Web
ber v. Richards,(d) Acton v. Blundel,(e) Hall v. Swift,(J) 
Wynstanley v. Lee, (g) Frankhum v. Lord Falmouth.(h) Upon 
a review of these cases, he thought the court wouid be of 
opinion, that a mere appropriation of water will not give the 
party using it a right to continue its use against any person 
who may be injured by the appropriation. An adH~rse or 
undisputed use of water in a particular manner for twenty 
years, will raise a presumption, antI indeed be COli elusive 
evidence, of a grant; had the lallll through which tbe ri,'er 
Humber flows, through and past the premiM'''' of tile plaintiff 
and the defendant, been for 20 years ill po'"''''"i'lIl of a(herse 
parties, their respective rights or want of ri!!'bt migllt be easily 
ascertained so far as the law is concerned; hlit in the present 
case, the whole lands originally belonged to William Couper, 
and afterwards to his son Thomas Cooper, who is the le . ."ur of 
the plaintiff as well as of the defendant. It would appear by the 
affidavits, as if the parties thought the fact of user for 20 years 
was important to be established or denied, but manifestly it is 
not; Thomas Cooper had the undisputed right of using the 
whole water within his land, as he pleased, and the only ques
tion is, when he divided the land into separate tenements, 
what right of water was made appurtenant to these tenements 
respectively? Thomas Cooper in the first place had a saw 
mill and a grist mill, which required and used the water to a 
certain extent, to this extent the water became appurtenant 
to these mills, but what remained and no more was appurte
nant to the cloth factory erected lower down the stream. It 
will be observed, that the lease under which the plaintiff 
claims does not convey the bed of the river, nor the water of 
the river, it merely demises the land by abuttals and bounda
ries, bounded by the river; no common law right to half the 
water of the stream attached to this demise, the whole river 
and its bed were in Cooper; and it is only under the demise 
of privileges and appurtenances that the plaintiff can set up any 
claim to the water. What is or is not an appurtenance must 
be ascertained by evidence, it is not to be found by any rule 
of construction or general principle.-Acton v. Blundell,{i) 
Canham v. Fish.(j) The question here is, therefore, in what 
manner and to what extent was the water used in the factory 
occupied by the plaintiff when the lease was granted to 
his predecessor; this again is to be ascertained by the use 
of the water at the grist and saw mills previously built and in 

(a) 1 T, R 701. 
(d) 12 Ad. & E. 442. 
(g) 2 Swans, 339. 
(j) 2 Cr. & Jar, 126. 

(b) 3 Durn. & E. 308. 
(e) 12 M. & W.348. 
(It) 6 C, & P. 529. 

(c) Peake, N. P. 71. 
(f) 4 Bing. N. C. 381. 
(i) 12 M. & W. 348. 
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operation. If the factory had only at the time of the lease 
what remained of the water after the mill was supplied, there 
was nothing in the lease to give it any more now; it is there
fore of the utmost importance to inquire as to the manner and 
extent to which the water was used as appurtenant to the 
mills. Many years ago William Cooper erected a dam near 
to the place at which the defendant's dam now stands, this 
dam was destroyed, and in 1824, Thomas Cooper erected a 
dam a quarter of a mile farther up the river, and led the water 
by a race-way to the same mills; lately the defendant erected 
the present dam, near to the site of the ancient one, near 
the bridge; it is in evidence, that these dams are ~arly on 
the same level, and at all events that the new dam does not 
back the water ttl a higher level than either of the older dams. 
Again it is proved, that the sluice or aperture through which 
the water flows to the new grist mill erected by the defendant, 
is smaller than the apertures of the old grist and saw mills, 
the water being at the same or no higher level, it is manifest 
that no more water can pass now to the new mill than 
anciently passed to the old ones; the height of the several 
dams is of no importance except in this respect. It is also in 
evidence, that before the lease of the factory, in dry seasons, 
there was not enough of water in the river for the old mills, 
and that consequently only one of them could work at the 
same time in such seasons; the present season is admitted on 
all hands to be the driest within the memory of the witnesses, 
and thus we clearly show the use of the whole water of the 
river by the old mills. It is further proved, that the whole 
water of the river was in fact used in dry seasons, and in such 
seasons the factory of necessity would remain idle. It is very 
clear, that the erection of a new wheel, or a new saw mill 
will not destroy the right to use water, and that where a grant 
is presumed to use water in one mode, it will enure to enable 
the owner to use it in any other mode, and with any other 
machinery; the only question being, as to the extent to which 
the privilege is used, as affecting .the water. It may be 
objected in this case that the new dam of the defendant is a 
b.etter one than either of the old ones, that with a bad or 
leaky dam a portion of the water in the driest season would 
escape to the factory; the dam appears by the evidence to be 
better than the old ones, and would in dry seasons more con
stantly dam back the water; but it is clearly established in 
evidence that the occupiers of the grist and saw mills con
stantly endeavoured to turn the whole water to the mills, and 
that the whole was not sufficient in dry seasons. The use of 
water cannot. be measured by the goodness or badness of a 
dam: the heIght of the dam, and the size of the aperture is 
the only guide; in other words, the capability of the dam and 
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aperture to use or turn the water, is the only safe rule by 
which the use of the water can be measured. In Alder v. 
Saville,(a) this principle is dearly established; in that case 
the defendant, Saville, claimed the right to flow back water 
to a certain level, and it was proved that by the ancient dam 
the water was flowed back so as to irri"'atl' meadows of the 
plaintiff, but that the dam was a bad on;, that the mill used 
so much water as suddenly when in operation to leave the 
meadows dry, consequently they were not injured but rather 
served by the water; the repaired dam on the contrary, was 
staunch, and the machinery was so improved as to use the 
water slowly and economically. The consequence was, that 
the plaintiffs meadows were drvwned and destroyed, but the 
court upheld the defendant's right, provided the dam was not 
of a greater height, so as to overflow the meadows to a greater 
exteJ;lt than was formerly done; his making the dam secure, 
and using the water more slowly, to the plaintiff's injury, was 
held not to be illegal. If, then, the owner of the land, 
Thomas Cooper, divided it into separate tenements, and by a 
dam and aperture sufficient when in repair to turn the whole 
water of the river in dry seasons to that tenement, made the 
whole water at such seasons appurtenant thereto, and after
wards erected another mill, on the other tenement, only what 
was not appurtenant to the first tenement could be an appur
tenance to the l<1tter, and the plaintiff having only that appur
tenance by his lease could not complain, if in fact a greater 
quantity of water were used by means of a better though not 
higher dam. The plaintiff contends, that sufficient water at 
all times for the use of his factory was his right; this we deny, 
but even if it were so, it is in evidence that he has increased 
his machinery, and at present requires a much larger quantity 
of water than the first lesse~ used. This may be doubtful 
upon the evidence, but the court will only sustain an injunc
tion where the facts are clear and almost undisputed. Again, 
it is in evidence that the plaintiff has raised his dam since the 
lease under which he claims was granted, and so much as to 
overflow the defendant's land. Thus his privilege of using 
the water upon which this injunction is granted, is used 
without legal right, and by wrong done to the defendant; 
if his dam were lowered to the height at which it was when 
his lease was made, his machinery could not work at all. 
Consequently, he has no right to the interference of this 
court to enable him to enjoy what he can only use illegally, 
and to the defendant's injury. The counsel here read and 
commented on the affidavits at length, and mentioned the 

(a) 5 Taunton, 454. 
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cases as applicable to the several facts disclosed, he contended 
that the law and facts of the case were manifestly with the 
defendant, and even if they were doubtful, the extraordinary 
power of this court should not be used to maintain an uncer· 
tain claim, where no irreparable injury was sustained, when 
damages if any were sustained could be given by a jury, and 
when if the injunction should be wrongly granted, the defen
dant wonlrl have his mills stopped during the summer without 
any chance of redress. He contended also, that the injunction 
was uncertain; in one reading of it, it wholly postponed the 
defendant's right to the plaintiff's claim, it reversed the order 
in which the water could be claimed, leaving the defendant a 
mere remainder after the plaintiff should be satisfied. If the 
latter part of the injunction is to prevail, it means nothing but 
an enjoining the defendant not to do something illegal, what 
is legal or illegal in the view of the court not being in the 
least ascertained, consequently, the only safe course for the 
defendant was to stop his mills, and submit to manifest wrong; 
for he could not tell when by any use of the water he might 
be subject.ing· himself to process of contempt. 

Blake, for plaintiff.-It would be unnecessary for him to 
follow the counsel who supported the motion, in much of their 
argument. With the law as laid down by Mr. Sullivan, he in 
the main concurred, and taking it to be clearly so settled as 
the learned counsel had stated, he had not noted a single case 
to cite to the court. But with a view of .demonstrating in a 
few words the complete revolution which the law had under
gone in relation to the mode of acquiring title to the elements, 
he would ask leave to read Sir W. Blackstone's statement of 
the law on the subject. "Thus, too, the benefit of the 
elements, the light, the air and the water, can only be appro
priated by occupancy. If I have an ancient window over
looking my neighbour's ground, he may not erect any blind 
to obstruct the light; but if I build my house close to his wall 
which darkens it, I cannot compel him to demolish his wall; 
for there the first occupancy is rather in him than in me. 

• • • • • • • • • 
If a stream be unocl:upied, I may erect a miU thereon, and detain 
the water, yet not so as to injure my neighbour's prior mill, or his 
meadow, for he hath by his first occupanc'IJ a property in the cur
renl."(a) And singularly enough, Mr. Christian, in a rather 
recent edition of the Commentaries, has said, that the entire 
law on the subject was contained in the text. Whereas in 
truth not a single proposition laid down by the learned com
mentator, can now be sustained. Property in the elements 
cannot in truth be acquired by mere occupancy, no matter 

(a) 2 Black. Com. 402-3. 
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how long continued. The elements, from their very nature, 
are incapable of actual occupation; and title to them can only 
be acquired by actual grant, or such a continuolls user as 
would warrant a jury to presume one. Dut the ritrhts which 
the proprietor of land, as such, acquired as to the clEments of 
light and air, he argued, were different from the rig·!tts which 
the proprietor of land through which a strC'alll flows, relative 
to the water. In the former case, the property which we 
have in the elenlPllts, gives no easement in the adjoining lands, 
no right to interfere with the use which the proprietors of 
those lands may choose to make of their own soil, no matter 
how materially such use may impede the illgTC'sS of the light 
or air to our close. Dut not so in the latter case; there the 
proprietor of the land through which a stream flows, has, he 
contended, a right to interfere with the use which his neigh
bour may wish to make of his own soil, if that use should 
change the level of the stream. He has indeed no right to 
prevent his neighbour from erecting any edifice, no matter 
how fantastic or unsightly, across the channel, provided he 
does not thereby injuriously alter the level of the stream, or 
its course through the adjoining lands; but the moment that 
the edifice, of whatever kind, does injuriously alter the level 
of the stream, either above or below, from that moment the 
proprietor who suffers by the alteration has a right of action, 
on account of the disturbance of the easement spoken of. 
Now assuming the law to be so settled, alld it was not dis
puted by the other side, the court could !ta\"l~ no difficulty in 
coming to the right conclusion in this case, had the gTi"t mill 
occupied by l\fr. Howland, and the fulling mill occupied by 
the plaintiff, :\J r. Gamble, been always ill the occupation of 
distinct proprietors; for it would be then obvious that Mr. 
Gamble could have no right of action ag'ainst ;\Jr. Howland, 
simply because he erected an edifice across the hed of the 
Humber, a thing which he called a dam, provided that edifice 
did not disturb the level of the stream: and it can make no 
difference that the grist and woollen mills were at the time of 
Mr. Gamble's lease in the occupation of a single proprietor; 
for although :\Ir. Cooper might have tUflled the whole stream 
to the grist mill, and so made the water appurtenant to that, 
so far as his own property was concerned, still, not having in 
fact done so, having built a dam which in fact only turned 
half the water to the grist mill, and left the other half to flow 
by the woollen mill at the time it was leased, it was quite 
obvio11S, he argued, that the lessee of the woollen mill, from 
the moment his lease was executed, would have a right of 
action against Mr. Cooper, if he by any act of his should divert 
more than half the water of the stream. In other words, the 
quantity of water accustomed to flow to the woollen mill 

7 VOL. II. 
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when the lease was executed, was appurtenant to that mill, 
and passed under the word appurtenances. And as it would be 
absurd to argue that Mr. Howland could use all the water of 
the Humber as against Mr. Gamble, simply because he had 
kept for twenty years an erection which he called a dam, to 
a certain height, but which in fact only diverted a small por
tion of the water, inasmuch as that would be absurd, suppos
ing these properties to have been always in the hands of 
different proprietors; so it would be equally absurd to argue, 
that Mr. Cooper had made all the water appurtenant to the 
grist mill, simply because he had erected a weir to a certain 
height, which in fact only diverted half the water of the 
stream. In this view of the law, nine-tenths of the evidence 
he read was wholly immaterial. The evidence of the defen
dant himself was ample to sustain the injunction; it not only 
did not displace the plaintiff's equity, but it established it: 
for it stood, he said, confirmed, that the dam erected by Mr. 
Cooper never diverted more than half the water of the 
Humber; and the only ground by which Mr. Howland's 
counsel had sought to dissolve the injunction was, that the 
present dam was not higher than the old one. But he did not 
care about the height, provided the new dam diverted water 
which the old one did not; that was the ground of the injunc
tion, and stood in his estimation admitted. As to the argu
ments derived from the impolicy of stopping a trading concern, 
he would not trouble the court with any reply to them; they 
were directed against the jurisdiction altogether, which he 
considered well settled. He could not however forbear to 
observe, that unless the court would stop Mr. Howland's mill 
by injunction, in accordance with right, it was obvious that 
the defendant would stop a trading concern-Mr. Gamble's 
mill-in violation of right. 

Esten also for the plaintiff,-considered that the general 
principle upon which the plaintiff's case stood was, that a man 
cannot derogate from his own act. Mr. Cooper made a lease 
of something, and as stated by the counsel on the other side, 
we had only to ascertain what that was; for whatever was 
then conveyed, neither Mr. Cooper, nor the defendant who 
claims under him, could ever afterwards detract from such 
grant. On looking at the affidavits filed by the defendant, 
we find that in 1838, a lease was made to Harris and Irish, 
(under whom the plaintiff claims), of the woollen mill with the 
appurtenances; and one portion of those appurtenances, accord
ing to the case in 2 C. & J., cited by the other side, was the 
flow of the. water as it was then runni1l!J, and therefore the 
lessor certamly had not a right to construct a new dam of 
such material and in such a manner as to deprive the plaintiff 
of the use of the water in as beneficial a manner as it was 
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conveyed to him at the time of the lease. If Mr. Cooper, or 
those claiming under him, could erect such a dam as has been 
done in the present instance, he could with equal propriety 
have built a break-water, thereby throwing back the waters 
of the river at nearly all scaS(lllS. and so render the mill of 
the plaintiff entirely Ilseless. The in.iunction c10es not stop 
the operations of the defen(lant's mill, it only forbids his 
turning the waters of thc river so that the plaintiff shall be 
prevented from enjoyill~ the same privill'g'('s as heretofore; 
whereas, were the injunction to he dissol I't,d, the manufactory 
of the plaintiff would be completely stopped, and his damages 
could never be properly estimated by a jury. The present 
case is different from that of infringement of rights under 
patents; there, accounts are sometimes c1irected to be kept, so 
that the injunction can be withheld in the meantime, without 
any damage to the plaintiff. [Here Esten was stopped by the 
VICE CHANCELLOR, who intimated his opinion to be strongly 
with the plaintiff. 

Sullivan, in reply,-Did not contencl that occupation gave 
a right to the water, but maintained, first, that Mr. Cooper, 
as owner of all the property, had a right to use all the water, 
and appropriate it in such way as he thought best. Secondly, 
that he had appropriatecl it to the mills up the river, those 
owned by the defendant; and having so appropriated it, made 
it thereby appurtenant to those mills, and became a matter 
that could only be ascertained by evidence whether it was 
appurtenant or not; l\Ir. Gamble having no right to the water 
other than as appurtenant to the land conveyed to him, that is 
no right other than that acquired by 11ser. There is no case in 
any of the books, where the quantitl! of water is considered to 
be the rule that governs, it is too uncertain; but in all the 
cases on the subject, the apertures through which the watcr 
escapes, and the height of the dam, is the true principle that 
governs. If this be not law, then on what ground had Saville, 
(in 5 Taunt.) a right to do what he never had done before, 
that is, to dam back the water in such a manner as to destroy 
the meadows he had only benefitted before? 

Tuesday, 19th August, ] H-!5. 
The VICE CHANCELLOR gave judgment this day, refusing 

to dissolve the injunction, with costs. 
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8TH & 11TH JULY, 1845. 

BROWN v. KINGSMILL. KINGSMILL v. BROWN. 

PRINCIPAL AND AGENT-PAYMENT-SPECIFIC PERFORMANCE. 

On the 7th June, 1839, John Brown filed his bill in 
this court against David -Smart and William Kingsmill, for the 
redemption of a mortgage, bearing date the 30th September, 
1825, made by Brown to one Jonathan Walton, and by him 
assigned to Smart and Kingsmill. Kingsmill and Smart, by 
their answer (filed in February, 1840,) stated that the mort
gage had been purchased by them with and out of the assets 
of one Robert Innes, deceased, whose executors they were, 
and claimed a balance. As matter of defence to the bill, and 
the plaintiff's right to redeem, the answer alleged, that 
through one James G. Bethune, as his agent, the plaintiff had 
contracted with Robert Innes, the testator, to sell to him the 
mortgaged premises and also a certain messuage with an acre 
of ground adjoining thereto, the whole being known as the 
Wilder Farm, for the sum of 5001. and that with the assent of 
plaintiff the testator had paid to J. G. B. for plaintiff, the 
said sum of 5001., by delivering to him bills of exchange on 
Scotland for 5001. sterling, which Bethune immediately nego
ciated, and from the proceeds thereof appropriated the sum 
of 5001. currency, to the use of plaintiff; that Innes had been 
put into possession of the premises, in pursuance and part 
performance of the contract, by Bethune, as the agent and 
with the assent and authority of the plaintiff, and that there
fore Innes had become entitled to the equity of redemption, 
&c. Upon this answer coming in, Brown amended his bill. 
At this stage of the proceedings, Brown died, having made 
his will, and devised to his wife, Margaret Brown, who sur
vived him, all his real and personal estate, and appointed her 
executrix of his will. On the 2nd of May, 1843, Margaret 
Brown, as devisee and executrix of John Brown, filed a bill 
in the nature of a bill of revivor, to have the benefit of the 
suit so instituted by John Brown, and the relief prayed for 
by him; to which the defendants filed their answer, and 
admitted the statements therein, and submitted that the suit 
sh.ould be revived, &c. On the 14th December, 1841, Kings
mill and Smart-as executors of Robert Innes deceased, Eliza 
Innes, the widow, and John Innes, William Innes, Robert 
I~nes, and Janet Innes, the children of R. Innes, by Kings
mIll and Smart, their next friends-filed a bill, in the nature 
of a cross bill, against John Brown, who died without having 
answered. On the 14th of April, 1842, the plaintiffs in the 
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cross bill, filed their bill against l\lar~'art't Brown, as devisee, 
&c., of John Brown, and Oil the l-!th ::\o\'(>mher, It'-t-t, the bill 
was amended and filed, stating the lI1ort~"a~l' from John 
Brown to Walton, and the assignment therl'uf to the plaintiffs, 
Kingsmill and Smart, upon a purl'ha~e mad" by them, with 
and out of the assets of the t('stator, R. Inncs; also that 
Brown, being seised of a ccrtain Jlll'S'lI;I~"(', and the land 
thereto adjoining, containing ailllltt all acre, furming' part of 
lot No. 33, in the Township of Hamil ton, b('ill~" on the Borth 
side of and abutting the road learling from Torollto to Kings
ton, and formerly ill the occupation of one C. Wilrler, under 
a lease, for one year, commencing from thl> bt ;\I"y, 1832, 
made by the said John Brown; that llohert IIllIl>_, deceased, 
contracted with Brown, through the nH'rlillm uf James G. 
Bethune, his agent in that behalf, fur the purclJase of the 
same, and of the land comprised in the indenture of mortgage, 
for 500/.; and that shortly thereafter, and in pursuance and 
part performance of the contract, Innes entered into posses
sion, and the 500/. were duly paid to Bethune for Brown; 
that Innes afterwards died, having first made his will, whereby 
he devised all his estate real, &l'., to his wife (the said) Eliza 
Innes, in trust for her sole use, towards the education of his 
children, and appointed Kingsmill and ~lI1art his executors; 
that the executors had purchased the mortgage from Walton, 
and prayed that the plaintiff~ mi:..:ht have a decree for specific 
performance of the contract a~"aiJist i\Iargart't Brown, and 
that she might be decreed to pay the sum due on the mort
gage to ,ralton, or that she might, out of the assets of the 
said John Brown, be decreed to pay the said sum of 5001. and 
interest, and give in an account of the estate of John Brown. 
Margaret Brown, by her answer, admitted the seisin of 
J. Brown in the premises, the mortgage and a,sig"lIment, also 
the death of Innes and Brown, and that she was devisee and 
executrix of Brown as stated in bill; and that Bethune 'YaS, 

by some verbal understanding between him and Brown, the 
agent of Brown for the disposal of his lands, but denied that 
Bethune had any authority (as Brown's agent), to make the 
contract with Innes, stated in the bill, illasll1uch as he was 
acting under precise instructions with regard to the land in 
question; or that he was authorised to receive the money from 
Innes, or to put him in possession; or that Innes did enter in 
pursuance of the contract alleged, but that on the contrary, the 
entered as tenant to Brown by assignment from Wilder of the 
lease from Brown to him; or that Brown ever acquiesced in the 
contract; and she also relied on the Statute of Frauds. By 
mutual admissions entered into between the parties, it was 
agreed that the causes should be heard together, and that any 
facts, circumstanccs, or evidence ill issue in either of the 
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causes, should be considered in issue in the other for· all pur
poses. It was also agreed that the following correspondence 
which was set out in the pleadings should be considered as 
proved, and might be used by either party on the hearing. 
The correspondence alluded to consisted of an extract from a 
letter written by Bethune to Brown, on the 16th September, 
1833, in which he stated, " I shall probably sell your Wilder 
lot; shall I take 500[. cash? Let me know per bearer." 
Brown in answer wrote: "The Wilder Farm cost me more 
than 500[., with the interest and expenses since I bought it. 
As times are turning out, take that sum, if you can do no 
better. I ought to get 650[. for it." -And the letters following: 

"John Brown, Esq., Dear Sir,-I received from Mr. 
Bethune the enclosed (of which retaining a copy); may I 
request you to send a written answer? As it is of some im
portance to have it in good time, the messenger is desired to 
remain for your leisure. Mr. Boulton wishes we would, as 
Mr. B. has returned home, so as to meet and explain this 
matter, to me a very unpleasant one. I have not yet done 
about my bills being on Jamaica dishonoured. 

3rd April, 1834, 
Cottage, Hamilton." 

Yours very truly, 
(Signed) ROBT. INNES. 

"Cobourg,3rd April, 1834. 
John Brown, Esq., My dear Sir,-Dr. Innes, who pur

chased the Wilder Farm, gave me bills on Scotland, which 
bills have been accepted, and the moment they are paid, I 
shall account to you for the amount, 500[. This transaction 
is entirely out of our other business. I sent the bills to 
Scotland through W. Bradbury & Co., and the moment they 
advise payment, I can draw for the amount. 

Yours truly, 
. (Signed) J. G. BETHUNE. 

If you wIll make a title to the land, and leave it with 
Mr. Moffatt, to be given up on your order." 

"Port Hope, 4th April, 1834. 
Dear Sir,-I have your favour, and enclosure from Mr. 

Bethune. In reply beg to say, that I cannot make a title to 
the lot you purchased until I get the pay, there being a 
mortgage due to Jonathan Walton, Esq., of Schenectady, with 
interest, nearly 200[., which must be first discharged. At 
the time I consented to take 500[. for the lot, it was to be 
cash down: and were it not that I was in great want of the 
needful, I would not have offered it for any such sum: 
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however, as the matter now stands, although much disap
pointed as I hay!' been in not g,l'ttiu!.!," the pay at the time I 
expected it, I will take no a(h':tlltag'l' of you by demanding a 
further sum than the 500l., with interest from the time you 
took possession from Wilder, although the rent I was getting 
much exceeded the interest. I hope it may not be long 
before the money comes to hand. 

(Siglled) JOHN BROWN." 

"Dear Sir,-On reference to Mr. Bethune's letter to R. 
Henry, Esq., and the acceptance of the letter endorsed upon 
it, I am of opinion that Mr. Henry is liable as ag'ellt of the 
Commercial Bank, if the letter of credit mentioned in Mr. 
Bethune's note was accepted at the time the note was pre
sented to Mr. Henry, and that l\Ir. Henry is bound to retain 
the sum of 500l., mentioned in the acceptance, subject to 
your order. 

(Signed) G. M. BOSWELL." 

"New Lodge, 4th April, 1834. 
Dear Robert, - Mr. Brown, being very urgent for the 

money for the farm purchased of him for Dr. Innes, I have to 
request, that if the order on you is accepted, yuu may pay 
Mr. Brown 500l., and I will give you a bill for the same. I 
forwarded Dr. Innes's bills to Scotland, and did not negociate 
them; they have bcen accepted, but I have as yet no account 
of the money. 

lours truly, 
(Signed) J. G. BETHUNE." 

" R. Henry, Esq." 

"21st April, 1834. 
Dear Sir,-At the request of Dr. Innes to call on you for 

500[., I enclose you copies of a correspondence between Mr. 
Bethune and yourselt~ and the opinion of Mr. Boswell on the 
subject, which documents l\Ir. Innes illsists on me to take as 
payment for a lot of land I sold him, and for which he says he 
gave drafts to Mr. Bethune for payment. I expectecl the 
money long before this time, but never wanted it more than I 
do at present. Will you have the goodness to inform me if 
I may draw on you for the amount. 

(Signed) J. BROWN." 

"To R. Henry, Esq." 

"Port Hope, 21st August, 1834. 
Dr. Innes, Dear Sir,-I beg to inform you that I have, as 

I before told you, a payment to make on the 23rt! instant. 
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Mr. Bethune, when I last saw you at his house, promised to 
let you have, about the time stated, at least 200i. I wrote .to 
remind him, a few days ago. You will do well to call on hIm 
to-day or to-morrow, and see what you can do. If the sum 
of 2001. at least is not paid me on Saturday morning or 
before, I will give a deed to a person who has got the money, 
and is waiting the opportunity; and I think after waiting so 
long as I have done, and me so much drove for money, you 
cannot blame me. Should you fail in getting the money, the 
back rent must be paid to me next week. 

(Signed) JOHN BROWN." 

Evidence was taken in the cause, the purport of which 
appears in the argument of counsel, and the judgment of the 
court. [Amongst the evidence produced at the hearing, was 
the testimony of James G. Bethune, taken under a commis
sion from the Court of Queen's Bench, in an action at law 
between Smart and Kingsmill, plaintiffs, and the late J. 
Brown, defendant. This evidence was objected to by the 
counsel of Margaret Brown, on the ground that the interro
gatories were leading. On the other side it was contended 
that it was admissable, having already been used in the suit 
at common law, where no objection had been taken-citing 
Williams v. Williams, 4 M. & S., 497; Wright v. Doe demo 
Tatham, I Ad. & E. 3, 19. The Vice-Chancellor over-ruled 
the objection.] Upon the cases coming on for argument-

Sullivan and Vankoughnet, for Margaret Brown.-In all 
cases for specific performance, the terms of the contract must 
not only be precisely proved, but must be proved as laid in 
the bill.-Daniels v. Davison, 16 Vesey, 249; Savage v. 
Carroll, I B. & B., 551. Here the contract laid in the bill is 
a sale for 5001.; the one proved is a sale for 500/., to be paid 
by bills of exchange, at three and four months after sight, 
upon payment of which the purchaser was to receive a deed. 
The contract Bethune was empowered to make was for 500i. 
cash. Now a contract to sell for bills of exchange is not one 
to sell for cash. An agent is not authorised in making a con
tract such as the one shown here to have been made, when 
empowered to sell generally, more especially when told 
to sell for caslt.-Ward v. Evans, 2nd Lord Raymond, 
928; Sikes v. Giles, 5 M. & W. 645. Sikes v. Giles 
is very similar to the present case, in its nature and cir
cumstances. An agent is held to a strict performance of 
the power entrusted to him, and the court will not recognize 
any deviation however slight.-Daniels v. Adams, Ambl. 495 '; 
Coles v. Trecothick, 9 Ves. 249. The claim for specific per
formance must fail in limine. First, the contract made is not 
that stated in the bill; secondly, if it be, it is not the contract 



BROWN V. KINGSMILL. 177 

Brown authorised his agent to make; thirdly, the contract 
between Bethune and Inne, IIt'H'r was reduced to writing'. 
At most Innes entered in pur~uance of that l'ontral't, and lIut 
in pursuance of the one authorised by Drown, thcrt'fore tltt're 
is no part performanct' of a contract bindill~' on BrowlI. The 
taking possession must be with the knowledgt' and aSSl'lIt uf 
the vendor, and must not be referrihle to any other arrang't'
ment; if it can be so referred, it will not be considered part 
performance (a). The evidenct' sbews that Innes did not take 
possession in pursuance and part performance of any contract, 
because the contract was not to be complete or considered 
binding till the notes were paid, four months afterwards. If 
the bills had been dishonoured, the contract could not haye 
been enforced. Innes therefore entered in anticipation of the 
contract, and unless Brown suhsequently distinctly by writin~ 
recognized the contract between Innes and Bethune, the case 
is clearly within the Statute of Frauds. Dut the entry of 
Innes into possession is referrible to something else than even 
that contract. The evidence shews that Innes bought out 
Brown's tenant that he might have a house into which to 
remove his family, and that he took possession with this 
object, and therefore not by way of carrying the contract into 
execution. It will be urged tbat negociable bills are cash: 
if they are, Brown was not to receive any hem'fit from those 
given to Bethune till months aftLTwards. The payment by 
Innes, if intended for Brown, was under the terms of tlte con
tract, premature, and Bethune was thereby made the agent of 
Innes (b). The correspondence contains no evidence of 
Brown's assent to Innes's act. It is contended that on the 
3rd of April following the time of making the contract, 
Brown was first made aware of it by Bethune's letter, st'ven 
months after the sale took place; and Brown's letter of 
August shews distinctly that he wuuld not ratify the contract. 
He was at that time, and his devisee is now, willing to make a 
conveyance, upon being paid the amount of the purchase 
money. The evidence l'stai:lishes gross carelessness on the 
part of Innes, and that he afterwarrls acknowledged his error 
in having trusted entirely to Bethune. It was further con
tended, that the question brought forward by the cross bill 
had been already adjudicated upon and decided against the 
claimants, as it is shewn by the record of nisi prius (in evi
dence), that the executors of Innes had sued Brown to recover 
back the 500/. said to have been paid to him, and for damages 

(a) Gunter v. Halsey, Amb. 586; Fonb. on Eq., B. I, c. 3, s. 8 & 9, and note 
in Am. Ed; Frame v. Dewson, 14 Yes. 386; Kern v. Balf, 2 B. & B., 348; 
CharI wood v. Bedford, 1 Atk.,497; Lacon v. Mertius,3 Atk., I; Wells v. 
Stradling, 3 Ves., 379. 

(b) Parnther v, Gaitskill, 13 East. 432. 
2A VOL. II. 
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for non-performance of the identical contract sought noW to 
be enforced. A verdict was rendered for the defendant, 
thereby negativing both the receipt of the money and the 
making of the contract, and the Court of Queen's Ben.ch 
refused to disturb that verdict. A court of law was qUlte 
competent to decide the question, and the party having ma~e 
his election, is bound by it (a). If the court should entertam 
any doubt of Bethune's authority, it will direct an issue (b). 

Blake and Esten, for Kingsmill, &c. The contract, as set 
up by the plaintiffs in the cross bill, is recognized by the 
letters so as to satisfy the statute of frauds, and leaves the 
only question remaining, whether the purchase money has 
been paid? The contract is shewn to have been made by 
J. G. Bethune, who was authorised to receive the purchase 
money and to apply it to the use of Brown. Bethune did 
receive the money as agent of Brown, for having negociated 
the bills, and their amount having been placed to his credit, a 
corresponding sum was thus placed at his disposal, and the 
amount of the purchase money he applied to the use of Brown, 
and paid the surplus to Innes. Independently of these facts, 
Brown assented to the arrangement made by Bethune, 
whereby the conveyance was to be given when the bills were 
honoured, thus agreeing that the acts already done amounted 
to payment, provided they were not undone by the bills 
being returned. Brown having once assented to this arrange
ment, cannot withdraw his assent when he finds himself dis
appointed in receiving the money from the person to whom 
he trusted, and the bills having been honoured, the plaintiffs 
are entitled to a conveyance. Suppose Innes had neg-ociated 
the bills, either with Bethune (who was then agent for the 
bank), or any other person, and out of their proceeds had 
paid Bethune the amount of the purchase money, and he had 
immediately remitted it to Bradbury & Co., and had the 
amount placed to his credit, Brown would then undoubtedly 
have been bound. The withholding the deed until the bills 
wer.e.hononred d~d not prevent the present payment. The 
debltIl!g Innes wlt~ the amount of the purchase money until 
the bills were paid, created only an apparent credit; the 
non-crediting Brown until that period was only matter of 
arrangement by Bethune, to guard himself from incon
venience in case the bills were dishonoured, and did not affect 
the result worked by the present application of the money. 
The fact of Bethune being indebted to Brown, upon a final 

(a) Mitf. Eq. PI. by Jer. 253; Behrens v. Pauli, 1 Keen, 456; Beames 
Orders, II, 117; Cockerell v. Chomeley, 1 R. & M. 41S. 

(~). Story Eq. Juris. 2 Vol. S. 1478; Kern v. Balf, 2 B. & B. 348; Hollis v. 
Whiting, 1 Ver. 159. 
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settlement, in a large sum for which he had to give a confes
sion, does not prove that at the time of the sale the balance 
was not in favour of Bethune; for by the accounts rendered 
by Brown's own clerk and agent, it appears that sums, 
amounting to between £3,000 and £4,000, on account of land 
and other dealings, are charged against Bethune, between the 
date of the sale and the time when business transactions 
between Bethune and Brown are said to han' ceased. The 
record of nisi prius cannot be taken as evidence that the jury 
found that Brown had not received the £500, for it is clear the 
plaintiff~ in that action could not recover for money had and 
received, while they continued in possession of the premises; 
and it does not appear, nor can this court know, but that the 
verdict may have been rendered ill favour of the defendant on 
the ground that in the opinion of the jury there was not any 
contract in writing within tht' Statute of Frauds that could be 
enforced at common law; besides, some of the letters now in 
evidence were not known to exist at the time of the trial at 
law. Citing Paley on Princ. and Agent, Iii; and Kirnitz 
v. Surrey cited in note, 172, 3 and 4; and cases cited, 278, 
280; Stiles v. Cooper, 3 Atk. 692; Shannon v. Bradshut, 
1 Schol. & Lef. 7:3; Favenec v. Bennett, 11 East. 38. 

THE VICE CHANCELLOR.-I take it as proved that, during 
the period of the proceedings out of which this suit arises, 
Bethune was the general agent of Brown for the disposal of 
lands, &c., and receiving payments; that he had for a con
siderable time been very extensively employed as such by 
Brown; and, up to a period suhsequently to the commenCE-
ment of these transactions, had possesst'd his implicit con
fidence. As such agent, some agreement had been made by 
him for tlle sale of some land to the testator Innes, known as 
the Wilder Lot, belongillg- to Brown; togt'ther with a small 
portion of land adjacelJt, with a house, &c. The nature and 
consequences of this agreement are now to be enquired into. 

The questions are-was Bethunt' authorised in this parti
cular case to contract for the sale to Innes; and, if so, did he 
perform his agency according- to his authority; and, if not 
according to his authority, either in the ldter or the spirit, or 
contrary to both, was there such an acquiescence and adoption of 
his acts as to bind his principal; or, was the assumed devia
tion from the right line of his agt'ncy so entirely his own, or 
his own together with the pretended purchaser (especially in 
the act of receiving the purchase money or consideration), as 
to leave Brown unfettered by their proceedings; and whether 
there ever existed at all a contract binding. within the Statute 
of Frauds and the decisions of courts of equity? 

I infer that the lands in question were among those which 
Bethune considered himself authorised to dispose of under 
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his general power to sell; for his enquiry of Brown, in his 
note of September, 1833, relates only to price: "I shall pro
bably sell your \Vilder Lot; shall I take 5001. cash? Let 
me know by bearer." 

The authority assumed by Bethune is ce~tainl~ admitt;d 
by Brown, who, with reference to that enqUIry, directs hIm 
to "take that sum, if you can do no better." There appears 
no mention of "cash" in this answer; but he adopts the 
proposition from the note of his agent, and it must be con
strued as though the direction had emanated from himself. 

This confirmation of the agent's proposal to sell the pro
perty for 500[. cash, and the subsequent conduct of the parties 
as to the mode in which the purchase money was paid, or 
alleg-ed to have been paid, forms the principal difficulty in 
dealing with this case; there is no question however which, 
in point of time, arises before the date when that difficulty 
became apparent. It may be as well to dispose of it at once, 
and then return to the one involving greater perplexity. 

The question is, the validity of the contract itself. (a) It is 
contended that the agreement was a nullity in its inception, 
having been verbally made with Bethune, not at the time in
vested with proper authority: and that this invalidity was not 
aided by any such part performance as is here set up, because 
Bethune had no more right to deliver possession than an 
auctioneer selling an estate would have; that there could be 
no part performance of a non-existent contract. That, in 
fact, possession was taken by Innes not as a purchaser under 
any existing or even inchoate contract, but as assignee of the 
lessee of Brown then in possession, with a view to a future 
contract for the purchase. It is in proof that the lessee, 
Wilder, who had a short period of his lease unexpired, had 
been bought out by Innes, and that Bethune had himself 
advanced the sum of 71. lOs., being the back rent then due to 
Brown; that, as there was no agreement, therefore the pos
session could only be the continued possession of the tenant; 
and it is rightly argued, aud irrefragable cases cited in sup
port, that any act of part performance, whetlIer possession or 
otherwise, to take a case out of the Statute of Frauds, must 
have manifest and unmistakeable reference to, and connexion 
with, the agreement to purchase, of which they profess to be a 
consequence; (b) that the possession here had obvious and sole 
reference to the right of the tenant which the plaintiff had 
purchased, but could have no reference to a contract which, 
with Innes's knowledge, was not made according to Bethune's 

(a) Ward v. Evans, 2 Ld. Ray. 928; Parnther v. Gaitskill, 13 E. 432; Syke; 
v. Gibbs, 5 M. & W.645. 

(b) Wells v. Stradling, 3 Yes. 379; Charlwood v. Bedford, I Atk.497; Fonb. 
Eq. B. I, c. 3, s. 8; Hollis v. Whiting, I Ver. 159. 



BROW:-I V. KINGSMILL. 181 

limited authority, viz., for cash; that, t1lough he had long 
retained posse",silln, he had nut entered under a contract. I 
do not agree in either of the",c views. It is true that, when 
Bethune enquired of his principal, shall I sell the Wilder 
Farm for 5UUI. cash? and he was directed so to do, it never 
could be imagined that it was fur the contract alone that 
Bethune was to demand 51101. cash ill hand, as if the estate 
could be sold and handed over like a portable chattel. The 
sale, it is true, was to be for cash; but the sale of an estate 
is a sort of equitable and legal compound, begun by the con
tract and perfected hy conveyance; and it is only on the legal 
consummation that tIle party contracting to sell for cash could 
expect his cash payment confirnl('d: however, as Bethune's 
proposal to sell for cash was approved by Brown, I am by 
no mealls certain that this POss(>",sion was at all necessary as 
an act of part performaJ1ce, to take the case out of the statute; 
but, supposing it to be so, as it was taken after the contract 
and by the intervention of the ,"eIHlor's agent, I cannot attach 
any importance to the fact that, to obtain possession of the 
land contracted for, it was necessary to buyout a tenant 
having a short unexpired term. Strong inferences were 
drawn from the fact that Bethune, the agent of Brown, paid 
the tenant the amount of rent which Brown himself was to 
receive: to have remitted or given a receipt for the rent due, 
might have been a simple course, but the tenant might have 
doubted Bethune's authority; and it is clear that Bethune 
was anxious that the unwillingness of the tenant to give up 
possession, should throw no obstacle in the way of the fulfil
ment of his contract with Innes, who was desirous to obtain 
possession. 

I think therefore that there was a contract which even if 
not complete by Brown's affirmation, was certainly so by part 
performance, posst'ssion given by Brown's agent, and with his 
knowledge, followed by extensive improvements carried on 
within his frequent observation. It remains to see whether 
the conduct of the agent in conjunction with the purchaser in 
regard to the payment, was such as to deprive the purchaser 
of any right to specific performance on other terms, than of 
paying again to the vendor the purchase money, which it is 
admitted on all hands, was received by the agent. 

It is contended that through the instrumentality of the 
purchaser, and against the known terms of the agreement, it 
was received by the agent in such a manner, as to enable him 
to apply it to his own use in fraud of his principal. On the 
other hand, that if after the contract, there were any deviation 
from the particular form of payment, it was one known and 
assented to by the vendor, and that he did in effect receive 
the purchase money. 
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It seems that not many days after the completion of the 
contract for sale, Innes, who seems to have dealt exclusively 
with the agent of Brown, with whom it would appear he had 
no personal acquaintance, drew two bills of exchange for 
£250 steriino-, each, upon a person in Scotland, at three and 
four months,bin favour of Bethune, who, instead of endorsing 
them to Brown, transmits them to Bradbury, his agent in 
Montreal, to be sent to Scotland for payment. In the mean 
time they are placed to Bethune's credit by Bradbury, and 
when at maturity, are duly paid. The excess between 5001. 
sterling, and 500/. currency, is repaid by Bethune to Innes. 

Had the case rested simply thus, and the proceeds of these 
bills come to the hands of Brown, or his authorised agent for 
him, before or at the time when Brown was prepared to give 
a deed for the land, it would beyond doubt, have been a sale 
for cash, within the literal meaning of the contract; but it is 
insisted that the intention was that Brown was to have the 
cash down upon the contract itself, and that Innes, by giving 
these bills to Bethune, enabled him to obtain the benefit of 
them, and therefore there was no payment to Brown. 

As evidence that Brown was ignorant of the whole trans
action up to the April of the following year-l834-a letter on 
the third of that month i!l produced, written by Innes to 
Brown,-(here his honor read Innes's letter, of3rdApril, 1834, 
Bethune's of the same date, and Brown's answer of the 4th, 
adrlressed to Dr. Innes.) 

That these bills had at this time been actually paid, was a 
fact concealed by Bethune from both Innes and Brown; but 
if Brown had been altogether ignorant all this period of 
upwards of six months, that Bethune had taken payment in 
bills, which could only be cash payment when paid, his anxiety 
shewn at the time of the contract to receive his money for the 
land which he knew was in the hands of Innes (whom he 
clearly acknowledged as purchaser) must have been suspended 
for some reason or other. If he were ignorant of any such 
payment by bills, a payment defeasible indeed by return of 
the bills, it is singular that no demand should, during this 
long interval, have been made upon Innes, for any payment 
other than what he had made. It is suggested in argument, 
that it is in the highest degree improbable that Brown, relying 
on a ready money payment, should consent to wait till March 
for the payment of the bills, yet we find him making no 
remonstrance at the non-appearance of the money, until the 
beginning of April, when this correspondence commenced, 
which I think must have originated in some application on the 
part of Innes to Bethune, surprised probably at not hearing 
from him that his bills had been honoured, and was then indeed 
directly misinformed and deceived as to the fact. Brown'. 
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ignorance of the taking of these bills is further inferred from 
the peculiar commel1('cment of Bethune'~ letter, which might 
appear to have given the first intimation of the fact. Settillg 
aside for the present moment the letters of l3ethulle, who 
then becoming immersed in difficulties, was playing a disin
genuous part probably to both parties, there is nothing in 
Brown's letter to show that he was not fully aware that some 
mode of payment had been resorted to, which mw't for a time 
postpone the receipt of the "Cash dowll," and that he had 
hitherto been in hopes, as he statl's that he still is, that" before 
long the money will come to hand," for the first time appears 
one strong reason why he wished to get the purchase money 
before giving the title, which he !'ay, he call not make until 
a mortgage of nearly 2001. shall have been paid off. 

[Referring again to the repudiation of the contract, on tlle 
part of Brown, for whom it is euntended that he neyer treated 
Innes as any thing but a tenant standing in the place of 
Wilder, not only does this letter state that the land was 
purchased, but he draws the distinction betwE'en the rent 
which he had received from his tenant, and the interest on 
5001., which he was to receive from the purchaser, and com
plains that he is a loser as the interest is less than what the 
rent amounted to.J 

On the 21st April, 18:34, Brown writes to Mr. Henry, 
(a person again~t whom :'IIr. Bethune had, or fancied he had, 
some pecuniary claim, out of which it seems he had offercd to 
accommodate Mr. Innes, and euable him to satisfy Brown),
(see Brown's letter if that date.) 

[Here again, so far from up to this period repudiating the 
contract because the cash was not paid for it, he is willing on 
the supposition that l\Ir. Henry had not yet paid the bills to 
draw on him.J 

Pursuant to the accommodation which :'IIr. Bethune had 
promised to Innes, another letter from Mr. Bethune, written 
on the 4th of April to Mr. Henry, illustrates the plan he was 
carrying on to conceal from Brown (as well as Innes), the 
actual payment of Innes' bills, whetller lie (Brown) had 
known of their having been received or not, he writes-( see 
Bethune's letter to R. Henry, Esq.) 

This letter, while it proves concealment and misrepresen
tation on the part of Bethune, proves also that he had no 
design ultimately to defraud his principal, for he here tries 
to obtain for him the money upon his own responsibility. 
He seems merely to have contemplated a temporary accom
modation at the expense of much inconvenience on the part 
of Brown, and suspense and solicitude on that of Innes. 

Brown, now weary with waiting to obtain the money, the 
receipt of which his agent had concealed, meditated rescind-
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ing the contract, and writes to Innes-(see letter from Brown 
to Dr. Innes, of 21st August, 1834). 

The last expression seems to import that if 200/. be not 
paid by the day appointed, he will no longer treat him as 
owing 500/., and interest from the day he took possession, 
but will charge him rent for the use and occupation, probably 
alluding to the amount of rent paid by Wilder. This is the 
only evidence associating Innes with the character of a tenant 
in the mind of Brown, yet this is only a threat of what he 
would do, even had he the power of so transferring his pur
chaser. There is a good deal of evidence about Brown's 
revoking a contract no longer revokable, and exercising acts 
of ownership by cutting down timber, all which proves nothing, 
except that Brown committed a trespass, for which, while the 
contract subsisted, and Innes was in possession, he might have 
been punished in damages; the only question is, the contract 
having been complete, and the purchase money paid to the 
agent, was the payment made in such a manner as to bind 
the principal? If the agent were authorised to receive pay
ment, whether he received it in bills or cash, does not appear 
to me to make any difference. If he received it in cash, it 
was equally in his power to misapply it, and if in bills drawn 
in his favour, which would become cash when paid, (and as 
this was to be a cash sale, Brown was not bound to make a 
perfect sale until they were paid), the result is the same. Is 
there any evidence to show that Innes, though he might con
tract with Brown's agent, had notice that he could not legally 
pay him? As between the purchaser and the vendor and his 
agent, I can see no irregularity or departure from the terms 
of the sale, for as already remarked, before the transaction 
could have matured into a sale, there was an actual cash 
payment, in the hands of the vendor, through his :,-gent; I say 
an actual cash payment, though through the mIsconduct of 
that agent, not actually in the hands of the vendor; but that 
cannot be visited upon the honest purchaser. As to the vendor's 
expressly consenting to his agent's taking bills in payment 
as before said, a defeasible payment, there is, except from 
testimony which has been impugned, no direct evidence; it is 
equally certain that there is no direct evidence against it, and 
I think the probabilities arising from the conduct of the parties, 
are in its favour. 

Had the evidence of Bethune himself, taken in the suit at 
law, and used in the present suit, been entirely free from 
suspicion, the case would have been perfectly clear; for he 
swears that Brown was privy to the whole transaction, and 
that the amount, though at first placed to his (Bethune'S) 
credit, was afterwards fully credited by him to Brown, not in
deed eo nomine, as proceeds of those bills given in payment 
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for land, but after explaining" why he did not debit himself 
at Cobourg' to the amount to wllidl he had been l"f('dited at 
Montreal, until he should hal'l' aSl"l'rtaineri tllat th .. bills had 
been actually paid,-rea~()n~ t1l(~ .~·oodlless of which, or the 
badness, is unimportant, if the result hl' true: he says that he 
made use of such credit in nH'l'ting Brown's liabilities, and 
that at this particular tinlL' Brown was in Ilis debt. 

Bethune has, unfortunately, hilllsdf furnished the opposing 
parties the ~trollg-est ground for questioning' this evidence, by 
the several letters already referred to. It has been objected 
at the bar, that tl\l'S'" letters not having been presented to the 
witlll'SS, when examilled on o:ltll, for his t"xl""ition (and cer
tainly that equivocal note to Brown of the ;lrd of April, 1,";3;3, 
might not impossibly have had a subtle' ohject as regards 
Brown and Inlles, a~ well as betwppn hilllself and Brown) 
cannot now be used to discredit his testimony on oath. I 
admit that, had they been IWW tor the first timp produced for 
that purpose, the witlles, being no longer capahle of exami
nation, they could not have been received. But thpy have 
been received by agTeement, and read in the canse, and thpir 
discrepancies must be allowed their full force; it must not, 
however, be forgotten that at the time these letters were 
written, he IVa, 'entering into tlw,e inextricable difficulties 
which ended in his ruin and expatriation: a creditor, it 
might possibly he, of Brown, but a bankrupt to til(' rest of the 
world-actuatl't\ by a l'a"i'JII stronger thall the lon' of trllth, 
therefore departing from the truth-trying to keep up his 
fallin~ credit by concealment and misrepresentation; yet, 
with re~ard to thi~ 500l. not, I really believe, meditatin,!!,' any 
ultimate fraud against Brown, as shewn by his letter to :\1r, 
Henrv; for, as to Innes, when he reflected on the character 
in wh'ieh he rt'ceived his money as the ageut of Brown, he 
might naturally have felt that he could not ultimately be the 
loser by his concealing for a time the payment of his bills. 

On the other hand, when he made his dt'positious deliberatt'ly 
under the sanction of an oath, his personal liberty secure, he 
was to a certain deg-ree bpyond snch influpnces; for he had 
passed the worst. He had adirect passing: int('rest in soyinllwhat 
was untrue, but he had no apparent interest in swearing what was 
untrue. I should, therefore, helieve him upon llis oath, unless 
the probabilities were in favour of his previous statements. 

Balances of accounts, as stated by him, have been referred 
to, in order to discredit him on that point: and, from the tes
timony of witnesses, it does not app(·ar tl,at they are sustain
able, or that his mode of keeping his accounts was particularly 
satisfactory: but these are by no means conclusive. It is not 
improbable that the payments made for or on behalf of Brown, 
may have absorbed the credit raised by the deposit and ulti
mate payment of these bills. The transactions between th('~(' 
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parties were evidently pretty extensive up to the last, thougb 
it has been represented at that time to have almost entirely 
ceased, in order to render the application of so large a sum 
as 5001. to Brown's concerns a matter of improbability, in the 
absence of any specific appropriation of such a sum appearing 
in the accounts. Between the date of Innes's bill, however, 
and the close of that year-I83<:1-1 find by the statement of 
the accounts between Brown and Bethune, drawn up by 
Wallace (a relative and clerk of Brown), that Bethune i: 
credited with eleven several money paympnts on account 0 

Brown, amounting together to the sum of 21 J 7l. The balancl 
on the whole account is in Brown's favour about 16731.; bul 
it is not certain that it might not have been greater by 5001:, 
had it not been for the credits afforded by this same purchase 
money. Upon the whole, Bethune's statement is not impro
ble; it is on oath, and it has not been disproved. A nisi 
prius record has been put in to shew that the matter in issue 
has been determined by a court of law, and that this court will 
not entertain a case which has been settled by a competent 
tribunal. If it were apparent that a single fact (out of which 
the whole equity arose), as, whether there was or was not a con
tract, had been so determined, of course the court would not 
entE'rtain it; nor, although issues of fact are so frequent in cases 
like the present, would it send such an issue, if it WE're clear 
that it had already been tried. But it is not apparent, nor do 
I see how the whole equity of this case could have been com
pressed within any issue at law. Neither do I understand how 
a plaintiff could succeed in an action for the recovery of money 
paid under a Cl>ntract while holding possession by force of that 
contract. If he founds his right to possession on the agree
ment, it is, of course, only in a court of equity that he can en
force the performauce of it. Looking at the whole fase, the 
following facts seem sufficiently clear :-An agreement to 
purchase made with an agent authorised to sell and to receive 
the purchase money, that agreement ratified by the principal 
in writing, and the purchaser put into possession. Payment 
to the agent, who was certainly authorized to receive it, as be
tween the vendor and purchaser, and who probably, as between 
principal and agent, received it in the manner and form in 
which he was, by his principal, authorised to do, with the fur
ther probability that though this purchase money was at first 
placed to the private credit of the agent, yet that it ultimately 
went to benefit the estate of the principal; at aJl events, I see 
nothing to deprive the purchaser having honestly paid his 
money, of his right to specific performance, and the repayment 
of the money paid to relieve the property from the mortgage. 

[GAMBLE v. HOWLAND.-NoTE.-Since the report of this clU;e baa been in 
the press, a trial of the action at law baa been had-His Honor the Chief Justice 
presiding-in which a verdict has been rendered for the pIaintiif.] 
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NOTES OF LEADING CASES. 

WHEN THE CO~DIU:-;I(,ATIO:-; OF SLANDEROUS WORDS IN 

ANSWER TO AN INQUIRY IS PRIVILEGED, AND TilE LIABI

LITY ARISING THEREFR()~I. 

GRIFFlTHS v. LEw", EASTER TER~', 1845, 9 JURIST,370. 

As a general rule the liability of a party who uses and 
publishes of another expressions which amount in law to 
slander, does not at all depend upon the actual consideration 
of tbe particular motin's prevailiug at the time. It is enough 
that the words are found to be per se actionable, in order to 
warrant therefrom a legal implication of existing malice. To 
this general rule however there are some exceptions classed 
under the distinctive denomination of" privileged communi
cations;" and when it is remembered that in an action on the 
case founded on statements of the latter description, the 
question of malice becomes an ingredient so essential to ~uc
cess, that it cannot, as in ordinary cases, be left to mere 
inference, but must expressly and in fact be proved, the im
portance of a decision tending to settle and define what is to 
be considered a ., privileged communication," must unhesi
tatingly be admitted. Of this character is the decision in 
the case of Griffiths v. Lewis above referred to; and in now 
briefly adverting thereto, every observation will be limited 
to that particular kind of privileged commuuication, the 
nature and extent of which the case in question very accu
rately defines, namely, how far the communication of slander
ous words in answer to an inquiry hy a person who is interested 
in knowing whether they have been previously used or not, 
can be so considered. The first case to wbich it is necessary 
to refer, is that of Twogood \". Spyring (I C. :\1. &: R. ] i:\ 1). 
There the defendant, who was tf nant of certain premises, for 
whom, in the capacity of ajourneyman carpt'nter, the plaintiff 
in the action had been sent hv the lalldlorcl's aL(·ent to do 
certain work, charged the plaintiff, in the presen~e of a per
son named Taylor, with being drunk, and having broken open 
bis (the defendant's) cellar door. Upon the then deIlial of 
this charge, the defendant went and COli plained in similar 
terms to the londIOl·d's agent by whom the plaintiff had beell 
employed, and subSEquently rel'!'akd in reply to an illquiry 
by Taylor, and in the absence of the plaintiff, that he was 
confident the plaintiff had broken open the cellar door. On 
this state of facts it was contt'nded, in support of a motion for a 
nonsuit or new· trial, that these were priviliged communications, 
and that therefore the question of malice should have been 
left to the jury. After taking time to consider, the judgment 
of the court was delivered by Parke, E., ill the course of 
which it is laid down, that the communication to the landlorcl's 
agent, and that made in the presence of Taylor, were to be 
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eonsidered as privileged, hut that the subsequent one made 
in the absenl'e of the plaintiff to Taylor, could not be so con
sidered. The ground on which the decision wit~ respect.to 
the first charge in the presence of Tayl.or rests, IS that.of I.ts 
being made by one who was to be consIdered as standmg m 
the relation of master to the plaintiff, and it may be well 
to quote a portion of the judgment relative to this point, as 
it will be found of some assistance in determining the prac
tical application of the law. In Griffiths v. Lewis, Mr. Baron 
Parke observes, "I am not aware that it was ever deemed 
essential to the protection of such communication, that it 
should be made to some person interested in the inquiry alone, 
and not in the presence of a third person. If made with ho
nesty of purpose to a party who has any interest in the inquiry 
(and that has been very liberally construed, Child v. Affleck 
(4 Man. & Ry. 590; 9 B. & C. 403),) the simple fact that 
there has been some cr.sual bystander cannot alter the nature 
of the transaction." And again, "the mere fact of a third 
person being present does not render the communication 
absolutely unauthorized, although it may be a circumstance 
to be left, with others, including the style and character of 
the language used, to the consideration of the jury, who are 
to determine whether the defendant had acted bona fide in 
making the charge, or been influenced by malicious motives." 
The rule thus laid down has received direct confirmation in a 
decision of the Court of Queen's Bench in the case of Padmore 
v. Lawrence (ll Ad. & E. 380). As an authority on the 
question about which we are more immediately concerned at 
present, the case of Twogood v. Spyring goes no further than 
to establish what could hardly be matter of serious doubt, 
that the circumstance of a party's repeating a charge (privi
leged on the first occasion) of another, to an uninterested 
third person, in answer to an enquiry by the latter, does not 
protect him from the ordinary liabilities of an action on the 
case for slander. Another case bearing on the subject now 
under consideration is that of Warr v. Jolly (6 C. & P. 497), 
and was tried before Mr. Baron .Alderson at the sittings in 
London, after Trinity Term, 1834. The alleged slanderous 
words in this case had been elicited by questions put by the 
plaintiff and his friend to the defendant, and they communi
cated the fact of defendant's wife having been cautioned by 
a third party against the plaintiff as a man of intemperate 
habits. On behalf of the defendant it was submitted that the 
words were privileged, having been used in answer to ques
tions by the plaintiff, and the learned judge being of that 
opinion directed the jury that it lay on the plaintiff to show 
the existence of malicious motives on the part of the defen
dant, who thereupon found a verdict for the defendant. In 
this case it will be observed that the statement made (not 
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repeated, as ~n the previous rase) related tn sometlling" which 
had been smd by another }wrson to the party of whom the 
enquiry was made, and in tllis n'~I1Cet differs from that to 
which reference is about to be made: of this dccision it will 
be seen the (';1"" of (;ritlitl" Y. Ll'wis is an ,'xlt-mled confir
mation. Smith ". ~latt",,", (I J\Ioo. & Rob. 151), tried 
before Lord Lyndhur.,t. then Lord Chid Daron, at the sit
tings in London after ,;\Iiehaelmas Term, It-i:31, lIas a case 
in which, ill consequence of certain ,tatllll\'llts made by the 
defendant, prejudicial to the plaintiff as a tradesman, Ill', the 
defendant., was called upon by the l'lllploy"rs of till' plaintiff 
to examine into the "llhject-mattcr of ,llch statements, and 
thereupon repeate(\ in a report what he had before said. The 
learned judge told the jury that, "if they believed the report 
originated with the defendant, and that what he had said pro
duced tile enquiry, the communication was not privileged. 
If they believed that it originated elsewllere, and that the 
defendant, being called upon to report, had hondfide made the 
statement, they should fiud for the defendant." Whereupon 
the jury found a verelict for the plaintiff. 

Griffiths I'. Lewis, above quoted, by which the foregoing 
principle is fully recogni'''t'd. makes it further appear that tilt' 
circumstance of a prE·judicial statement being 7'ljil'lltn/ ill an
swer to an enquiry by the injured party himselt~ does not alter 
the application of that principle. The defendant thefe, it 
appeared, was applied to by the plaintiff, in company with 
another, to state whether he had been saying- that the plaintiff, 
who was a butcher, used false weights, and that the defendant 
replied yes, and that he had heen doing so for years. A ver
dict llaving been found for the plaintiff, it was contcnc\!'d, in 
support of a motion for a ncw trial on the ground of misdirec
tion, that being a privileged communication, the question of 
express malice in the defendant oll).!;ht to have been left to th!' 
jury, and in the course of the argument the previous l'aSl'S 
were particularly referred to. The court of <->Ilt't'll'S B!'nch, 
however, expressed an unanimous opinion to the contrary. 
Mr. Justice Patteson says, "\\here a person did not origoinate 
the words, and being applied to by the person \I·hm,!' cbaradn 
is affected by them, makes a communication in answl'f thercto, 
such communication is privileged. \\ Ill'fl' a party originates 
a slander, and afterwards rep!'ats it, even in tht' hlwpe of a 
report in answer to a question by the person slandered, then, 
though made by him boua .lid", and believing it to ill' true, he 
is liable, because he was the inventor of it." Again, Lord 
Denman, C. J., says, "The question really is, whether the 
utterance of slander once, gins to thl' party \\'110 uttered it a 
privilege of uttering it agaill when he is asked for an expla
nation. It is the constant practice for persons who have been 
slandered, and wish to set themselves right, to take with them 
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some friend, ano ask the person who has uttered the slander, 
whether he used the words, and whether he will abide by them. 
Indeed, an action for establishing a person's character does not 
stand well without such a previous enquiry." His lordship 
then goes through the several cases, and concludes by stating 
that in Smith v. Matthews the correct rule was laid down. 

The conclusion derivable from these cases would seem to 
set at rest all ordinary doubts as to how far a communication 
interrogatively obtained can be considered legally privileged. 
From the cases of Twogood ... Spyring and Padmore v. Law
rence, as well as that of Griffiths v. Lewis, it is quite clear 
that the mere circumstance of a third party being present 
when a communication is made will not take away from it 
any claim to be considered as privileged which may otherwise 
exist. It seems, however, that there must be an interest in 
the subject-matter of the inquiry in the person making it; 
and the cases afford no direct authority for saying that any 
interest short of that possessed by the party slandered will 
suffice. All the cases clearly decide that the main point to 
be ascertained is, whether the party who, when interrogated, 
communicates the prejudicial statement, be himself the per
son from whom it originated, or whether, having heard it from 
another, he merely, to gratify the interested inquirer, dis
closes its purport. In the former case the liability of the 
party will result from the proof of the statement alone, whilst 
in the latter the success of the plaintiff in the action will de
pend on his ability to establish in addition the existence of 
malicious motives on the part of the defendant. 

The case of Griffiths v. Lewis may be noted in 2 Selw. N. P. 
II ed. 1255,1266; Roscoe on Ev.5 ed. 395.-Law Magazine. 

CONTRACTS OF INFANTS. 

CHAPPEL v. ANNE COOPER, 13 M. & W. 252. 

That an infant is liable upon his contract, where the sup
ply of necessaries is the object of the agreement, is a pro
position so well established that it would be mere pedantry to 
cite authorities in its support. It is obvious too that such 
things as relate immediately to the person of the infant, as 
his meat, drink, apparel, lodgings and medicine, are neces
saries for which he may be liable. And likewise authorities 
are not wanting to show, that, as the proper cultivation of the 
mind is as expedient as the support of the body, instruction in 
art or trade, or intellectual, moral or religious information, 
may also be a necessary. So, again, attendance may be a 
necessary; and upon this principle, in Hanti v. Slaney 
(8 T. R. 578), necessaries for the livery servant of an officer 
in the army were held to be necessaries for him. In all these 
instances, it is to be observed, there is a manife8t direct per .. 
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sonal advantage from the contract derin'd to the infant him
self. But the ca~cs ha,"e gone further. In Turner '". Trisley 
(1 Str. 168), it was ruled by Pratt, C. J., that "nel'l'~saries 
for an infant's wife are necessaries for him." The g-rounds of 
this decision are not given in thercport of the case. In Bacon's 
Law :\Iaxims, 67, (edit. 1639), the author in illustrating the 
maxim" Persona conjuncta a>quiparatur intl'Tt'ssp proprio," 
says, "so if a man under the y('ar~ of twcnty-one contract for 
the nursing of his lawful child. tllis contract is g-ood. and shall 
not be avoided by infancy no more than if IIC had contracted 
for bis own aliments or erudition." 

This brief statement of the diffcn'lIt clas,cs of nf'cessaries 
will suffice to introduce the case of Ch;:pple \". Cooper, in 
which an entirely new qUf'stion with reft'rl'lI('l' to the liability 
of an infant came before the Court of Exchequer. The 
declaration was in the ordinary form, for work, Jabour and 
materials. To this the defendant plcaded infancy, and the 
replication stated that the good~ were necessaries. It appeared 
that the plaintiff, being an undertakt'f, had by the defendant's 
order conducted the funeral of her husband, and that the 
husband had left no property to be administl'red. Ppon this 
arose the question, was the infant widow bound by her con
tral'( for the funeral expenses of her husband? After time 
taken to consider, the judgment of the court was delivered by 
Alderson, B., and the process of rea~oning- by which the court 
came to the conclusion, that by analogy with and inferentially 
from the authorities already stated, the defendant was liable 
on her contract, can only he understood by an extract from 
the judgment ibelf. "This is the case of an infant widow, 
and the burial that of her husband, who has left no property 
to be administered. ;\ow the law permits an infant to make 
a valid contract of marriage, and all necessaries furnished to 
those with wllOm he becomes one person, by or through the 
contract of marriage, are, in point of law, necessaries to the 
infant himself. Thus a contract for necessaries to an infant's 
wife and lawful children is used by Lord Bacon as one of the 
illustrations of the maxim, persona conjuncta requiparatur in
teress!' proprio." Thl' learned haroll, aftl·r citing the passage 
from Bacon's Law Maxims already given, and laying down the 
rule that decent Christian burial may be dassed as a personal 
advantage, and reasonably necessary to a man, thus continues: 
" If then this be so, the decent Christian burial of his wife 
and lawful children, who are the persona conjuncta with him, 
is also a personal advantag-e, and reasonably necessary to him; 
and then the rule of law applies, that he may make a binding 
contract for it. This seems to us to be a proper and legiti
mate consequence, from the proposition that the law allow!> 
an infant to make a ,"alid contract of marriage. If this be 
correct, then an infant husband or parent may contract for 
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the burial of his wife or lawful children; and then the question 
arises, whether an infant widow is in a similar situation. It 
may be said that she is not, because during the coverture she 
is incapable of contracting, and after the death of the husband 
the relation of marria<Fe has ceased. But we think this is not 
so. In the case of tl~e husband, the contract will be made 
after the death of the wife or child, and so after the relation 
which gives validity to the contract is at an end for some pur
poses. But if the husband can contract for this, it it because 
a contract for the burial of those who are persona conjuncta 
with him by reason of the marriage, is as a contract for his 
own persollal benefit, and if that be so, we do not see why 
the contract for the burial should not be the same as a con
tract by the widow for her own personal benefit. Her cover· 
ture is at an end, and so she may contract, and her infancy 
for the above reasons is no defence, if her contract be for her 
own personal benefit. It may be observed, that, as the ground 
of our decision arises out of the infant's previous contract of 
marriage, it will not follow from it that an infant child or 
more distant relation would be responsible upon a contract 
for the burial of his parent or relative." (a) 

Out of this decision are evolved two points for the first 
time decided, for it is obvious that two steps must be taken 
by the court to come to the conclusion at which it arrived. 
lstly. Every man's right to be decently interred will hardly 
be denied; but does the consequence follow that a man's 
funeral expenses are necessaries for him for which an in· 
fant may be made liable? By a slight extension of the 
rule, as to what are necessaries, an infant's funeral expenses 
are for the first time construed to be comprised within it. 
2ndly. This case affords a new illustration of the maxim 
cited from Lord Bacon's work. It shows the operation of 
that maxim may for some purposes continue even after the 
relation which gave it efficacy has ceased to exist. The 
court proceeded upon the principal that there grows out 
of the contract of marriage a continuing identity, which sur
vives the death of one of the parties; and concluded that as 
the husband's funeral expenses were necessaries for him, so 
his funeral expenses were necessaries for the wife, and con
sequently, she having contracted for them; her infancy afforded 
no defence. From this case it appears the funeral expenses 
of a lawful child are personal necessaries for which an infant 
parent may be sued. Note this case in Chitty on Contracts, 
p. 144.-Law Magazine. 

(a) The common law imposes npon the individual under whose roof a 
person dies, leaving no effects, as in this case, the obligation of defraying the 
expenses of decent burial. Reg. v. Stewart, 12 Ad. & Ell 773. 
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LIABILITY OF L\T\XTS IX RESPECT OF CONTRACTS, 
AXD THEIR LIABILITY FOR TORTS. 

At first sight there appears such a clear distinction between 
cOlltr;lch entered into by a person on his own behalf, and con
tracts on the behalf of another, that it might be thought that 
it was needless to do more tLan to state that such a distinction 
exi,ts, but the case of Zouch v. Parsons (Burrows, 1808) shows 
that it is necessary to keep this difference in mind, whilst 
considering the effect of contracts and deeds entered into by 
infants. 

As regarding then his power to contract as agent on behalf 
of another, it is clearly established (Co. Litt. j~ a) that an 
infant may act as agent for another person, and can carry 
out the authority entrusted to him in the same manner as an 
adult, and there is no difference whether thc act entrusted to 
him to do is a judicial or a ministerial act. 

The case of Zouch ,'. Parsons (Burrows, 1794) is an impor
tant illustration of this principle. It was there held that a 
re-conveyance of mortgaged premises, by an infant mortgagee, 
on whom the land had devolved as heir, was binding on him 
on the ground that he was a mere trustee to re-convey the 
mortgaged premises, on the lIlortg"ag-<' money \wing paid off, 
and therefore that the conveyance was an act not touching 
the interests of the infant; and although :\lr. Preston, in his 
edition of Sheppard's Touchstone, p. 56, states that this 
decision could not safely be relied on, the doubt there 
expressed is as to whether the illterest of the infant was, or 
was not affected by the conveyance, and not a~ to his power 
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to convey, supposing he had no personal interest in the 

premises. 
The statute I Will. IV. c. 60, s. 6, has been subsequently 

passed, under which infant mortgagees may re-conv~y under 
the direction of the Court of Chancery. 

On the same principle it follows that an infant may execute 
a power simply collateral, that is to say, a power to dispose of 
or charge an estate in favour of some other person, the infant 
Dot having any interest, or taking any estate, in the land. 
(Sugden on Powers, 45, 6th ed.) 

A devise of lands to an infant to sell where the will passed 
only a naked authority would be a power of this instance, and 
one which the infant might execute. (Dyer, quoted in Sugden 
on Powers, 46.) 

The question, however, whether an infant could execute 
any powers which are appendant or in gross, and not simply 
collateral, has been discussed in Sir Edward Sugden's Trea
tise on Powers, p. :2lb, 6th ed., and it will be seen that it is 
considered as clearly set~led by that learned writer, that such 
powers cannot be executed. This opinion is in accordance 
with the views that have been already expressed (ante, vol. 
xxxi., p. 126), when treating of those contracts which affect 
the infant's own interest. 

It follows, from what has been already said, that an infant 
can at any age act as agent for a third party, unless pre
vented directly or indirectly by some statute law. Many 
statutes have however prevented him from acting till he 
arrives at age; thus he cannot act as administrator during 
his minority, because he is incapacitated (for the reasons 
already stated, ante, vol. xxxi., p. 136) from entering into the 
bond as required by the statute 22 and 23 Car. II. c. 10, s. I, 
for the due administration of the intestate's effects, and con
sequently, by the practice of the ecclesiastical courts (Wil
liams' Executors, 333, 2d ed.), administration is granted to 
another, durante minore retate. So also by the statute 3ti Geo. 
III. c. 87, an executor cannot act till of age, although he may 
be appointed executor at any age. Previously to that statute, 
the law had considered him incapable of acting as executor 
until the age of seventeen (Pigott's case, 5 Co. 29 a), a limi-
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tation peculiarly necessary, for as the appointment by the 
testator is never intended to take effect immediately, but only 
on his death, it must be presumed that he did not expect that 
the infant would be called upon to act till he had arrived at 
an age capable of undertaking the duty which the common 
law had fixed at seventeen years of age, but the statute law 
now at twenty-one. 

So he cannot act as a public altofllt'Y to prosecute suits, as 
by the laws regulating attornil's, which have existed from the 
earliest times, he is prevented from acting till of age. Co. 
Litt. 52 a, note 2.) 

Having treated of the effect of contracts entered into by 
infants, as well on their own account as also as agents for 
others, it remains to state, that their contracts must be distin
guished from their acts, for an infant has capacity not only to 
do many things, and which, when performed, he cannot undo, 
but there are also many things the court IV ill compel llim to 
do. It is proposed then to consider-

THE CAPACITY OF AN I:-'-FANT TO ACT GENERALLY, INDEPEN

DENTLY OF HIS POWER TO CONTRACT. 

Lord Coke (Co. Litt. 172 a) lays down the rule that, what
soever an infant is bound to do by the law, the same sball 
bind him, albeit he doth it without ~uit at law. 

In Fortescue (It-: Hen. \' l. foJ. 2 a) the same rule is expressed 
thus, that if an infant docth tllat which he ought to do, the 
act is good; therefore till' attornment of an inf:mt to a grant 
by deed is good, because it i., a lawful act, alheit he be not, 
upon that grant by deed, compellable to attol'll. (Co. Litt.315a.) 

It has been already ~aid that an infant is neyer liable to be 
sued in a court of law on his COli tract, laying aside his con
tracts, for necessaries, but there are many cast's in wllich a 
court of law would compel an infant to do certain acts, as to 
admit a copyholder (Coney's case, 7 Rep. 35 b), and make a 
partition; and therefore if an infant does these acts, they will 
be good and bind him. So in the ca'e of Zouch v. Parsons, 
(3 Burrows, 1808), it is said, that if under an act of parliament 
an infant could be compelled to make a conveyance of a trust 
estate, such a conveyance would he binding 011 him, although 
not made under the authorit.y of the statute. 
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The rule laid down in Fortescue is rather wider in terms, 
and includes certain cases which would not fall within the 
rule laid down by Coke, as the case of an attornment above 
quoted (Coney's case, 9 Coke), which is an act that he is not 
absolutely bound by law to do, but which he ought to do. 

Payment of rent by an infant is quoted as an instance of an 
act which is valid, because it is one which he is bound by law 
to do, and no doubt the payment is good, and could not be 
recovered back after the enjoyment of the land; but the 
reason of this is rather because the infant cannot remit the 
other party to the same state as he was before the occupation 
of the land by the infant, and it would be an injustice if the 
law assisted him to undo what he had done. 

The infant, it has been shown (ante, vol. xxxi., pp. 119 
and 140), is not compellable by law to pay the rent even after 
use of the land; therefore the act is not valid on the ground 
that the act was one which the lord could compel him to do. 
An infant is bound to perform a condition annexed to his 
estate; therefore the performance of the condition is neces
sarily good (Whittingham's case, 8 Rep, 88; Co. Litt, 233 b); 
for if an estate is given to an infant on a condition to be per
formed by him, and tlle condi~.ion is broken during the infancy, 
the land is lost for ever (Vernon v. Vernon, cited in 1 Vesey, 
jun. 453), So he may present or nominate to a benefice, as 
the law requires the benefice to be filled up. 

Marriages by infants are also instances of the validity of 
their acts, for at common law, a male infant could marry at 
fourteen, and a female at twelve; and, at the present day, 
unless the marriage acts are violated, a marriage at those ages 
is valid, although a contract to marry by an infant would have 
no effect, and no action for the breach of the contract would 
lie until a ratification after age. (Ante, vol. xxxi., p. 12l.) 

As a male infant may lawfully marry at fourteen years, it 
may become important to consider whether by such an act he 
becomes liable to all the debts of his wife, contracted by her 
previously to marriage, to the same extent as if he had been 
~f age. It is believed that there has been no judicial decision 
on the point, although there is a dictum of Pratt, C. J., in 
Turner v. Frisby (1 Stra. 168) (which would probably be 
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upheld at the present day), that the infant would not be liable 
to the debts of his wife, contractl'd hy her preloiously to his 
marriage. It i~ quite inconsistent wit h the privilq!;e of infancy, 
as already explailled, to hold that an adioll could be sustained 
against him upon a COli tract entned into by his wife before 
marriage, while for llis own cOlltract 110 such action could be 
brought. (See ante, vol. xxxi. p. I H).) 

It is clear that the "'ife could not be sued alone, for her 
debts contracted before marriage, and if the action was brought 
against the husbann and wife jointly, tIll' better argument 
seems to be, that the hushand could plead his infancy at the 
time of the marriage in bar of such action. 

If the wife was suen alone and failed to plead her coverture 
in abatement, she would not be allowed to take advantage of 
it at any ';Uh",'quent stage of the cau,,', and might, therefore, 
eventually be tahn in execution for ller own debts (see Tidd's 
Practice, 1026, 9th edit.); yet, !1L'\"('rtbeless, if she pleaded 
her con'rture in abatement, II hich would unquestionably be 
a valid plea, it would folio\\' that neither herself nor her hus
band would be liable for such debts as long as the coverture 
lasted, and after six Far, the statute of limitations would be 
a complete bar to tlle'l' demands had it commenced to run 
before the marria:,:,,>. 

It seems, that ill ca,e of a recovery against a wife as a feme 
sole, the husballd may, if he chooses, bring a writ of error at 
any time, since he is prejudiced in the lo,s of the society and 
comfort of his wife, and is thereby a party injured by the 
judgment. (Dacon's Abridgment, Error, 67; Baron and 
Feme, L.; Rolle's Rep. 63; :3 T. R. 6:31.) The court, how
ever, will not discharge the wife, if taken in execution, on her 
application, but will put the husband to his writ of error. 
(Coopl'r v. Hunchin, 4 East, 5:21.) 

As a further consequence of the aet of marriage all the 
personal estate of an infant female will vest in the husband 
precisely in the same manner as if she was of age, and it is 
on this account that the settlement (:2 R. & lily. 376) by an 
adult male on the marriage with an infant female is valid, and 
will operate over all the personal estate of the wife, including 
not only the property which would have actually vested in the 
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husband on the marriage, but also over those choses in action 
which the husband by the marriage becomes entitled to reduce 
into possession (Ashton v. M'Dougal, 5 Bevan, 56); and 
including also her chattels real (Trollope v. Linton, I S. & S. 
477), over which the husband by the marriage has a jus dis
ponendi. 

It seems, however, that the settlement would have no effect 
over such choses in action which the husband did not become 
entitled to reduce into possession during the overture. (Ashton 
v. M'Dougal, 5 Bevan, 56; Horrey v. Ashley, 3 Atk. 6J6.) 

As to the effect of marriage upon the real estate of the infant 
female, any settlement by herself would, for the reasons sug
gested in the former part of this article (ante, vol. xxxi., p. 
126, et seq.), be inoperative; and the settlement (Clough v. 
Clough, 3 Wood, 453) by the adult husband would only take 
effect upon the limited interest which he acquires by the mar
riage, and, therefore, quite ineffectual towards making any 
settlement of the property. 

A settlement by a male infant of his real or personal estate, 
although in consideration of marriage, can have no further 
effect than any other of his contracts affecting his own inter
est, and which has already been explained. (Ante, vol. xxxi., 
p. 127, et seq.) 

Settlements, it must be observed, on marriage, are usually 
and almost necessarily effected by deed, and, therefore, a 
settlement by a male infant of his real or personal estate, or 
by a female infant of her real estate, would come within the 
first class of contracts and operate accordingly; and as it 
appears that deeds may still be ratified (ante, p., 137), either 
by parol or acts confirming the deed, after age, settlements 
though made by infants may frequently be supported both at 
law and equity when so ratified and confirmed. 

The case of Ashton v. M'Dougal, reported since the fore
going part of this article was written, in 5 Bevan's Reports, 
page 56, supports the opinion already expressed of the power 
of an infant to ratify a deed after age. The judgment of the 
Master of the Rolls in this case assumed that a settlement 
~ade by. a female ~nfant. on he~ marriage of her reversionary 
mterest 111 choses In actIOn whlCh had not been reduced into 
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possession by the husband during the marriage, was not 
binding on her, in the event of her surviving him, yet it was 
held that the wife might adopt and ratify the settlement after 
the death of her husband by not calling for a transfer of the 
funds; thus expressly deciding that acquiescence after age 
will support a deed which originally passed no interest, as 
being the deed of an infant. 

Mr. Jacobs, in his edition of Roper on Husband and Wife 
(vol. ii. p. ~6), has so clearly expounded the law of settlements 
by a minor on his or her marriage, and the passage is so con
firmatory of the doctrine which has been ventured to be put 
forth in this and the preceding article, as to the effect of con
tracts of infants, and of their power to ratify deeds when of 
age, and also of the effect of the act of marriage upon the 
property of the female infant, that we may be excused in 
inserting it somewhat at length: 

" A settlement on the marriage of a female infant will," 
says Mr. Jacobs, "also bind her personal estate, whether 
"consisting of property, which would upon the marriage vest 
"absolutely in the husband, or of choses in action or leasehold 
"estates, which would survive to her, if not reduced into 
cc possession or assigned by the husband. (Harvey v. Ashley, 
"3 Atk. 607; Trollope v. Linton, I Sim. & Stu. 477.) On 
"the other hand, it is now held (Durnford v. Lane, 1 Bro. 
"C. C. 106; Milner v. Lord Harewood, 18 Ves. 259; Trol
"lope v. Linton, I Sim. & Stu. 477), after considerable fluc
"tuation of opinion (see Cannell v. Buckle, 2 P. W. 243; 
"Harvey v. Ashley, 3 Atk. 607; Lucy v. Moore, 4 Bro. P. 
" C. 343, ed. Tom!.; May v. Hook, Co. Litt. 246 a, note; 
"Peirson v. Peirson, cited I Bro. C. C. 115: Clough v. 
"Clough,3 Woodeson, 453; 3 Ves. 710), that a settlement 
"on the marriage of a female infant will not bind her real 
" estates. Although a settlement of a female infant's real 
"estate is not binding upon her, it will be binding on the hus
"band, and will therefore prevent him from joining in any 
" other disposition of the estate during the coverture. (Durn
"ford v. Lane, I Bro. C. C. 106; see 18 Ves. 276.) 

" If the husband be an infant at the time of the marriage, 
" it may beptesumed, for the same reasons which apply to 
"the case ·ofa female infant, that a settlement of his real 
" estate would not now be held to bind him. There are two 
"cases in which a different view of the question appears to 
"have been taken (Strickland v. Coker, 2 Ch. Cas. 211, cited 
"3 Atk. 6-14; Warburton v. Lytton. 1764, cited in Lytton v. 
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"Lytton, 4 Bro. C. C. 440; see Slocombe v. Glubb, 2 Bro. 
"C. C. 545); but it is possible that they may have turned 
"upon acts confirming the contract done by the husband 
"when of age. 

"The principle on which the validity of marriage settle
"ments of the personal property of female infants appears to 
"rest, does not apply to similar settlements of the personal 
"property of male infants." 

The reason why an infant female is bound by a legal or 
equitable jointure before marriage is quite independent of her 
capacity to contract, because the law, on this subject, has arisen 
upon the construction of the statute of Hen. VIII.; and the 
question as to the validity of the contract turns upon the fair
ness of the transaction. (1 Roper on Husband and Wife, by 
Jacob, 475.) 

Since the preceding pages of this article were written, the 
case of Chapple y. Cooper has been decided in the Exchequer 
(13 Mees. & Wels. 252), where it was held that the burial of 
a deceased husband, who has left no executor and no property, 
is a necessary, so as to render his infallt widow liable for the 
expenses of it. This decision appears to be quite consistent 
with the definition of necessaries attempted to be given (ante, 
vol. xxxi. page 1:23). It would not, therefore, have been 
requisite to have noticed this case here, except for an obser
vation of the court in the judgment delivered by Alderson, 
Baron, by which it might be inferred, that it was considered 
by the court that the contract for the funeral of the husband 
was similar in principal to a contract of marriage. The c~urt 
said, "that a decent Christian burial of an infant's wife is a 
"personal advantage, and reasonably necessary to him, and 
"then the rule of law applies that he may make a binding 
"contract for it. This seems to us to be a proper and legiti
"mate consequence from the proposition, that the law allows 
"an infant to make a valid contract of marriage. If this be 
"correct, then an infant husband or parent may contract for 
" the burial of his wife or lawful children." And again in a 
former part of the judgment the court says, "the law permits 
"an infant to make a valid contract of marriage." (13 Mees. 
& Wels. 259.) 

It can hardly be said that marriage is a necessary thing for 
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an infant, and it has been endeavoured to be shewn in the 
former pages that contracts for necessaries are the only con
tracts which bind the infant. 

Tbat the marriage of an illfant is a valid act cannot be con
tradicted, hut it has been already seen (ante vol. xxxi. p. 1"21), 

. that a promise of marriage by an infant is not binding. It is 
therEfore submitted that it would be more correct to say, that 
a contract of marriage is im'alid, and is precisely the same as 
all the other contracts of an infant which are not apparently 

Iwneficial to him (see the ::?d class, ante, vol. xxxi. p. 132), but 
that after the performance of the marriage ceremony, the act 
of marriage is ,listillg"uishahle from the contract, and is an act 
which he canllot undo. 

Anothpr instance of the capacity of infants to act is exem
plified in the power which they formerly possessed of making 
a will of per~ollalty at the ag'e of fourteen )"l'an;, and which 
still Hists as to all wills made prior to the 1st of January, 
IK:38. ~\()w, however, by the statute 1 Vict. c. ~6, no person 
under the age of twenty-one years can make any testamenta
ry disposition whatsoever, evcn to appoint a testamentary 
guardian. 

Whether an infant can take the benefit of the Insolvent 
Act has been more than once raised, without being decided. 

In the case Ex parte Deacon (;J B. & AIel. 759), it was said 
in argument that minors were daily discharged, and the court 
seemed to acquiesce in the proposition that they might legally 
be so, although it had no reference to the case under dis
cussIOn. 

The K7 seet. of the I & 2 Yict. c. 110, enacts, "that before 
any adjudication shall be made with respect to any prisoner, 
the said court, or commissioner or justices, shall require such 
prisoner to execute a warrallt of attorney to authorise the en
tering up a judgment agaillst such prisoner." It will be seen, 
then, that the statute makes a warrant of attorney essential to 
the validity of tbe discharge. TIle t'nactment it",lf cannot be 
construed as enabling a party to execute a w:trrant of attor
ney, who is incompetent by law to do so; and tIle decision in 
Ex parte Deacon (;j B. & "\. 759) established this, when it 

2n VOL. II. 
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decided that a married woman could not be discharged be
cause of her incapacity to execute the warrant of attorney. 

The court there, in drawing a distinction between the con
tracts of a minor and a feme covert, is reported to have stated, 
" that the acts of a minor are not necessarily void, but voida 
ble only, and that a minor may execute a deed for his own. 
benefit. But a married woman cannot comply with the con
ditions of the act, and therefore the commissioners have it not 
in their power to discharge her." 

This dictum of the court as to the validity of an infant's 
deeds was extra-judicial, and if the reasoning is correct which 
has been urged in a former page, (see ante, vol. xxxi., p. 128,) 
that the deed or other contract in pais of an infant has no 
validity in any case beyond his minority, this distinction be
tween deeds of married women and infants could scarcely be 
supported. In addition however to the above reason, it has 
been distinctly held (Sanderson v. Mar, 1 H. B. 75; Wotteux 
v. St. Obin, W. Black. 1133), that a warrant of attorney given 
by an infant is absolutely void. If, then, the infant cannot 
comply with the condition, it would follow that no certificate 
of discharge would be valid, whether it was obtained on his 
own petition or on the petition of a creditor. 

As to the bankruptcy of an infant, it has been held (Belton 
v. Hodges, 9 Bing. 365), that a commission issuing during 
his minority is absolutely void, because at any rate he was 
incapable of contracting a debt during his minority. (See 
ante, vol. xxxi., p. 133.) The Lord Chief Justice Tindal 
expressly guards himself from expressing any opinion as to 
whether a fiat could be taken out against him after age, on a 
subsequent ratification of the debt. Supposing the effect of 
the ratification is to set up the debt ab initio, as has been 
formerly suggested (see ante, vol. xxxi., p. 137,) then there 
would appear no reason why, on a subsequent trading and act 
of bankruptcy (see Rex v. Cole, 1 Ld. Raym. 443), the fiat 
should not be supported. 

Another rule is, that an infant can do no act which delegates 
a mere power, and conveys no interest (see Perkins, 12; Lord 
Mansfield, Burrows, 1808), as a letter of attorney, which is 
therefore void. 
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So he cannot appoint an attorney, except only to receive 
seisin of lands, an exception made purely for his benefit. By 
stat. 1 Will. IV. c. 65, it is enacted, that an infant copyholder 
may be admitted in person or by attorney. 

It has been already seen (ante, p. 122), that an infant may 
always bring an action for any injury to his property or per
son, but that he cannot appoint an attorney to prosecute the 
suit, nor can he by the practice of the courts appear in person. 
The court, therefore, by analogy to the provisions of the sta
tute of Westminster 1, (3 Edw. 1. c. 48). appoints a person as 
prochein amy to conduct the action for him (Arch. Prac. by 
Chitty, p. 889). The application for such appointment may 
be after or before the suing out of process; and it seems that 
to grant or refuse it, is in the discretion of the court. (7 M. 
& W. 405, per Alderson.) How in practice the appointment 
is made, see Arch. Prac. by Chit. 7 edit. 889, where it will 
be seen that the usual practice is for the infant either to be 
brought into court, or to get a petition signed by him. His 
knowledge or consent, however, is not essential to the appoint
ment (Morgan v. Thorne, 7 M. & W. 400), and the court 
would vary the practice according to circumstances. 

Before the statute of Westminster, the court used to admit 
a guardian ad litem to sue for him, who is also by the modern 
practice of the court (whatever formerly might have been the 
case) (see Fitz. N. B. 27 J.), always appointed by the court; 
and ever since the practice has been established that the 
appointment of guardian or prochein amy must be by the 
court, the distinction between the two offices has in fact been 
taken away, and leaves merely a difference in name. 

The power of an infant (Fitz. N. B. 27 J.) to appoint a guar
dian ad litem, without the authority of the court, is question
able (2 lnst. 261; Simpson v. Jackson, Cro. Jac. 640 ; Morgan 
v. Thorne, 7 M. & W. 400 and 403); at any rate, if such an 
appointment was to be made without the authority of the 
court, the extent of the power of such guardian would be 
uncertain and unknown, and should therefore never be resorted 
to in practice. The appointment of the prochein amy or of 
the guardian to sue being then in all cases the act of the 
court, no appointment or subsequent confirmation by the party 
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is requisite, whether he be an infant of the tenderest age or 
of years of discretion; nor does it signify at all whether he is 
cognizant of the proceedings or not, or whether he is in the 
country or absent, and he cannot disavow the action. (Morgan 
v. Thorpe, 7 M. & W. 400.) 

The judgment in the action is binding on the infant, and 
he cannot, on attaining his majority, commence fresh pro
ceedings on the same cause of action. 

It was formerly error if an infant plaintiff appeared by 
attorney; now, however, by statute 21 Jac. 1., c. 13, s. 2, and 
4 Anne, c. 16, s. 2, it seems that the appearance of an infant 
plaintiff by attorney is only a plea in abatement. (Saund. 
Rep. 212.) 

The only exception to an infant appearing by attorney, is 
when he sues in autre droit, and this frequently occurs to 
infant executors when appointed with adults; for although 
he cannot act till of age, yet the grant of probate is valid, 
and the infant is a necessary co-plaintiff to the suit. Whether 
the correct reason of the exception is upon the ground that 
the adult executor and infant executor being co-plaintiffs, the 
former can appoint an attorney for both, as was stated in the 
case of Foxwist v. Tremaine (2 Saund. 211), or that the 
exception applies whenever an infant sues in autre drQit, as 
appears by Wade v. Starkey (Cro. Eliz. 542), and Cotton v. 
Wescott (Cro. Jac. 441), is perhaps quite immaterial, because 
a sole infant executor cannot now act or bring any action as 
executor during his minority. The better argument, how
ever, appears to be, that the exception applies to all suits in 
autre droit, because when acting as executor he is merely 
acting as agent for another, and carrying out an authority 
entrusted to him to execute. 

An infant cannot sue as an informer on a penal statute, for 
an informer must exhibit his suit in person, and prosecute it 
either in person or by attorney. (Ch. Ar~hbold's Prac. 889, 
7th ed.) 

When a minor is made defendant in a court of law, and an 
action may be frequently brought against him, (see ante, vol. 
xxxi. p. 123, his contracts for necessaries, and post, p. 60, as 
to his liabilities for torts), he is equally incompetent to appoint 
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an attorney; and in such action it particularly bellOves the 
plaintiff to take care that the appearance is by hill guardian, 
for should the judgment be against the defendant, he might 
assign his appearance by attorney for error, and reverse the 
judgment. Bird v. Pegg, 5 B. & A. 418.) 

When the infant defendant appears by attorney, the plain
tiff should apply to the court to compel an amendment, by 
entering the appearance by a guardian. (Hindmarsh v. Chand
ler, 7 Taunt. 488.) 

Though an infant executor may sue by attorney, yet he 
cannot defend an action by attorney when sued qua executor 
with others, and his appearance by attorney would be error. 
(Fresoobaldi v. Kinaston, 2 Stra. 783; Bird v. Orms, Cro. Jac. 
289; 2 Sands. Rep. 212, notes.) 

This incapacity of a co-defendant executor to appoint an at
torney for him confirms the opinion that his power to appoint 
an attorney as plaintiff, when suing qua executor, is upon the 
ground that he is then acting as agent, and not that the valid
ity of the appointment depends upon his co-executor. 

As the statute of Westminster (7 Edw. I. c. 48,) applied 
only to plaintiffs, the infant cannot defend an action by pro
chein amy, but only by his guardian. Co. Litt. 135 b.) 

It remains to state that matters of record, as statutes mer
chant and of the staple, and recognizances acknowledged by 
him bind the infant, if not reversed during the minority, be
cause being judicial acts, they cannot be tried by the country, 
but only by inspection of his person, a trial therefore which 
must necessarily take place during his minority. 

It does not appear, then, to be correct to say that recogni
zances on fines and recoveries entered into by infants are 
valid; on the contrary, they appear altogether invalid, but will 
become valid if not set aside during minority, because non-age 
at the time of executing them cannot be shewn after full age. 
(2 Inst. 673.) 

"Matters of record," says Lord Coke (Co. Litt. 380 b.) "as 
statutes merchant and of the staple, recognizances acknow
ledged by him, or a fine levied by him, recovery against him 
by default in a real action (saving in dower), must be avoided 
by him, viz. statutes, &c., by audita qurerela, and the fine and 
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recovery by writ of error during his minority, and the like. 
And the reason thereof is because they are judicial acts, and 
taken by a court or a judge; therefore, the non-age of the 
party, to avoid the same, shall be tried by inspection of judges, 
and not by the country. And for that his nonage must be 
tried by inspection, this cannot be done after his full age; 
an,l so is the law clearly holden at this day, though there be 
some difference in our books. But if the age be inspected 
by the judges, and recorded that he is within age, albeit he 
come of full age before the reversal, yet may it be reversed 
after his full age." 

From this passage it would seem that a judge or magistrate 
would act incorrectly in taking a recognizance from an infant, 
and that the infant during infancy could avoid it by audita 
qurerela. 

Probably, however, if there was no other reason for setting 
the recognizance aside except infancy, the court would not 
discharge him from it, but put him to his suit. (See Ex parte 
Williams, M'Clel. 493.) 

Having then shown the effect of the infant's contracts, and 
his power to act, it remains to explain-

HIS LIABILITY FOR TORTS. 

The privilege of infancy does not protect them from the 
consequences of wrongs, and consequently they are liable to 
civil actions for all torts and injuries of a private nature. 
(Per Lord Kenyon, 8 T. R.336.) 

Thus an action may be maintained against an infant for 
slander and libel (Defries v. Davies, 1 Bing. N. C. 692; S. 
C. 1 Scott, 594), and it is presumed that his liability for 
these offences would be similar to his responsibility for crimi
nal acts; and that although under the age of fourteen years, 
express malice must be proved, yet above that age malice in 
law would be sufficient, and his responsibility would after then 
be the same as an adult. (See Bacon, Infants, H.) In all 
civil actions for torts, wherein malice is the gist of the action, 
it would appear that the rule would be the same as in criminal 
cases, and that consequently under the age of seven years no 
responsibility would attach to his acts, and that after the age 
of seven years, and between that aDd fourteen years, the ma-
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licious intention of the child must be clearly shown, in order 
to obtain judgment against him; but in other civil actions for 
torts, wherein malice either in law or in fact was not neces
sary to sustain the action, these distinctions would not arise. 
Thus detinue or trover will lie to recover any specific chattel 
which he had no right to retain, and which had not been deli
vered to him upon any contract, without reference to his age 
at the time the detention was committed. (Mills v. Graham, 
1 N. R. 140.) So trover or trespass would lie for an unlaw
ful taking by the infant, as for property embezzled by him, 
although his age might be such as not to render him crimi
nally responsible; and since the form of the action in no way 
alters his liability, assumpsit for money had and received 
would lie, if he had subsequently to such wrongful conversion 
sold the goods for his own use, and obtained money for them. 
Bristow v. Eastman, I Esp. 172.) 

Trover or detinue would also lie against an infant for not 
returning goods sent to him for a particular purpose which 
has been fulfilled, or for a limited time which has expired. 
His liability arises in such case independently of the original 
contract of bailment; thus if goods are lent to an infant for a 
specific time, trover would lie if he failed to return them 
(Mills v. Graham); or if goods are sent to an infant to be 
manufactured, and he refuses to return them after they are 
completed, detinue or trover would be the proper remedy. 
(Co. Litt. 180 b, note 4.) An infant is also liable in trespass 
quare clausum fregit, or vi et armis, and the only difference 
between him and an adult is, that the infant is not liable as a 
trespasser by a prior or subsequent assent. 

If the infant has committed a wrong, it has been already 
shown that it is immaterial whether the action be brought in 
form ex contractu or in tort; for his liability for the wrong 
does not depend on the form of the action. (Bristow v. East
man, Peake, 223). 

So by charging an infant in an action of tort, where the 
foundation of the action is upon a contract, he will not thereby 
be rendered liable for a breach of a contract. (Jennings v. 
Randall, 8 T. R. 335.) Thus where an infant hires a horse he 
will not be liable in an action on the case for an immoderate 
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use of it, the offence arising clearly out of the mere breach of 
the agreement; but had he refused to return it, or had wilfully 
killed the horse, for such wrongs it would seem that his nonage 
would not protect him. (Howlett v. Howlett, 4 Camp. 118.) 

On the same principle it was held (Green v. Greenbank, 
2 Marsh. 485), that infancy is a bar to an action for a breach of 
a warranty of a horse, though framed in an action on the case 
for deceit, the foundation of the action being a breach of the 
undertaking, whether the action is framed in assumpsit, or 
case for the deceit. 

It has already been said (ante, vol xxxi., p. 135; Johnson 
v. Pie,1 Lev. 169; 1 Keb. 905, S. C.), that an infant who has 
goods delivered to him on a contract of sale is not liable either 
in trover or detinue, inasmuch as the delivery was in pursu
ance of a contract, by which the return of the goods was not 
contemplated, a circumstance which distinguishes these cases 
from the case of Mills v. Graham (1 N. R. 140), above quoted. 

The writer of this article has known instances in which an 
action of debt and detinue has been brought against an infant 
upon his refusal to pay for or return goods sold to him, and a 
plea of infancy to the count in detinue was not pleaded, on the 
authority of Mr. Chitty, who in his work on pleading, vol i. 
p. 124, 6th ed. says, "that if an infant buys goods and refuses 
to pay for them, detinue lies for the goods." The resolution 
of the Court of B. R. in the time of Charles II., as reported 
in vol. i. of Siderfin, p. 129, contradicts this opinion, and is in 
these words: "que si un deliver biens al infant pur contract, se 
" sachant luy destre infant, Ie infant ne serra charge in trover 
" et conversion pur ceux, car par cel noy toutes les infants in 
" Engleterre serront runi;" and therefore it seems properly 
said in Bacon's Abridgment, (Infants 1.), that the effect of 
the delivery of the goods to the infant is a gift. 

Immediately below the above quotation from Siderfin there 
is a query, whether the infant would not be liable in trover, 
if the party delivering the goods to him did not know him to 
be an infant; and at the present day it would probably be 
held that if the infant was guilty of any deceit in conceal
ing his age, the action of trover would be sustainable, or an 
action on the case for the deceit. (See I Levinz, 169.)-Law 
Magazine. 
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ON THE PROOF OF IL\NDWRITI:\G. 

Few rules in the law of e\·idence are more interesting in 
theory or more useful in practice, than those which relate to 
the proof of handwriting; yet it is an undoubted fact, that on 
no subject are the opinions expressed eVEn by sound lawyers 
It'ss satisfactory or consistent. It will be our endeavour, 
therefore, in the present article, to discw" this branch of the 
law, in the hope that our observations may prove of some 
senicC' to those who are actively engaged in the conduct of 
causes at Xisi Priu~. 

WIH'n writinu,'s are produced, and it becomes necessary to 
show by whom tlH'y were written or signed, the simplest 
mode of proof is to call the writer himself, if he be a compe
teJlt witness, or some person who actually saw the paper or 
signature written. When such evidence cannot be procured, 
as must often be the case, recourse may be had to the testi
mony of witnesses who are acquainted with the handwriting. 
Such evidence, indeed, may in all cases be given in the first 
instance, as the law recognizes no distinction between these 
several modes of proof; but, as it is clearly less satisfactory 
than direct testimony, any unnecessary reliauce on it will 
raise a su~piciol1 that the party is actuated by some improper 
motive in withholding evidence of a more conclusive nature. 

The knowledge of a person's handwriting may have been 
acquired in both or either of two ways{a). The first is, from 
having seen him write; and though the weight of the evidence 
which depends upon knowldge so ohtained, must, of course, 
vary in degree, according to the number of times that the 
party has been seen to write, the circumstances, whether of 
hurry or deliberation, under which Ill' wrote, the interval that 
has elapsed sillce the last tillie, and tllC Oppol'Luuities and 
motives which the witnp" had for observing the handwriting 
with attention{b); yet the evidence will be admissible, though 

(a) See 3 Benth. Jud. Ev. 598, 599. 
(b) Doe v. Suckermore. 5 A. & E. 730; per Patteson J. 

2E VOL. II. 
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the witness has not seen the party write for twenty Yl'ars(a) 
or has seen him write but once, and then only his surnaml'(b}. 

Indeed, on one occasion, a witness was permitted to speak 
to the genuineness of a person's mark, from having frequently 
seen it affixed by him on other documents.(c) The proof, in 
such cases, may be very slight, but the jury will be allowed 
to weigh it. The witness need not statfo, in the first instance, 
how he knows the handwriting, since it is the duty of the 
opposite party to explore, on cross-examination, the sources 
of his knowledge, if he is dissatisfied with the testimony as it 
stands.(d) Still, the party calling the witness may interro
gate him, if he thinks proper, as to the circumstances on 
which his belief is founded; though, if it should appear that 
the belief rests on the probabilities of the cast', or on the 
character or conduct of the supposed writer, and not on the 
actual knowledge of the handwriting, the testimony will be 
rejected.(e) \\ here a witness, called to establish a forgery, 
had become acquainted with the signature of the party from 
having seen him sign his name, after the commencement of 
the suit, for the purpose of showing the witness his true 
manner of writing it, the evidence was held inadmissible, Lord 
Kenyon justly observing that the party might, through design, 
have written difi'l'fentiy from his common mode of signature. if) 

The second way in which the knowledge of a person's 
handwriting may be acquired, is by the witness having seen, 
in the ordinary course of business, documents, which by some 
evidence, direct or circumstantial, are proved to have been 
written by such person. Thus, if the witness has received 
letters purporting to be in the handwriting of the party, and 

(a) R. v. Horne Tooke, 25 How. St. Tr. 71, 72,; Eagleton v. Kingston, 8 Yes. 
478. 474 .• per Lord Eldon. 

(b) 5 A. & E. 780., per Patteson, J.; Garrells v. Alexander, 4 Esp. 37, per 
Lord Kenyon; Willman v. Worrell, 8 C. & P. 380; Burr v. Harper, Holt's N. 
P. R. 420; Lewis v. Sapio. ;\1. & M. 39. per Lord Tenterden, who refused to 
recognize the authority of Powell v. Ford, 2 Stark. R. 164, where Lord Ellen
borough rejected the testimony of a witness, who had seen the defendant write 
his surname only once, the acceptance of the bill in question having been signed 
at full length. See also Warren v. Anderson, 8 Scott, 384. 

(c) George v. Surrey, M. & M. 519, per Tindal, C. J., after some hesitation. 
(d) Moody v. Rowell, 17 Pick. 419, over-ruling Slaymakerv. Wilson, 1 Penn

sylv. R 216. 
(e) R. v. Murphy, 8 C. & P. 806, 307, per Coleridge, J.; Da Costa v. Pym, 

Pea. Add. R. 144, per Lord Kenyon. 
(/) Stanger v. Searle, I Esp. 15. See Page v. Homans, 2 Sheph. 478. 
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and has either personally communicated with him respecting 
them, or written replies to them, producing further corres
pondence, or acquiescence by the party ill some matter to 
which they relate, or has so adopted them into the ordinary 
business transactions between himself and the party as to 
induce a reasonable presumption in favor of their genuine
ness, his evidence will be admissible.(a) So, if a letter be 
sent to a particular person, and an answer be received in due 
course, the fair presumption is, that the answer was written 
by the person addressed in the letter; and consequently, the 
witness who received such answer, may he examined as to the 
genuineness of any other paper, which it is necessary to show 
was or was not written by the same person.(b) Again, the 
clerk who constantly read the letters, or the broker who was 
consulted upon them, is as competent as the merchant to 
whom they were addressed to judge whether another signa
ture is that of the writer of the letters: and a servant who 
has habitually carried his master's letters to the post, has an 
opportunity of obtaining a knowledge of his writing, though 
he never saw him write, or received a letter from him.(c) 
In one case, an attorney was permitted to speak to the signa
ture of an attesting witness, thongh his kn'Jwledge of the 
handwriting was solely derived from having seen the same 
signature attached to an affidavit, which had lWI-II filed by the 
opposite party in a previolls stage of the canse.(d) Here the 
opposite party having used the affidavit as a genuine rlocu
ment, was in a mallner estopped from disputing the fact that 
it was signed by the person whose sig'nature it bore. But 
perhaps, after all, some doubt may be entertained respecting 
the correctness of this decision; since, in another case, the 
plaintiff's attorney was not allowed to prove the defendant's 
handwriting, though he had frequently sepn and acted upon 

-------------- - -- --- ,---_._- _._-_._.-
(a) Doe v. Suckermore, :; A. & E. ;.11 .. per Patteson J. ; 2 Nev. & P. 46., 

S. C.; Lord Ferrers v. Shirley, Fitz. 195., B. N. P. 2:16.; Carey \', Pitt. Pea. 
Add. R. 120. ; Tharpe v. Gisburne, 2 C. & P. 21. ; Harrington v. Fr), By. & 
M. 90.; Burr v. Harper. Holt's N. P. R. 420.; Comm. v. Carey, 2 Pit'k.~; ; 
Johnson Y. Daverne, 19 Johns, 134.; Pope v. Askew, 1 Trenell, R. 16. 

(b) Carey v. Pitt. Pea. Add. R. 130, per Lord Kenyon. 
(c) Doe v. Suckermore. 5 A. & E. 740, per Lorn Denman. 
(d) Smith v. Sainsbury, 5 C. & P. 196, per Park J .. cited by L"ret Denman 

in Doe v. Suckermore, 5 A. & E. i40, 
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other papers in the master's office, which the opposite attor
ney admitted had been written by the defendant.(a) Where in 
an action on a joint and several promissory note against three 
perscns, the signature of one of them was attempted to be 
proved by calling the attorney for the defendants, whose know
ledge of his handwriting was founded on the circumstance, 
that hf: had required a retainer signed by his three clients, 
and had in fact received one purporting to be so signed, and 
had acted upon it in defending the action, the Court of Com
mon Pleas held that his testimony was inadmissible, inasmuch 
as there was no proof that the party bad ever acknowledged 
the signature to the attorney, and either of the other two 
defendants might have signed the retainer for him with his 
assent.(b) So the testimony of an inspector of franks, called 
to prove the handwriting of a member of parliament, has more 
than once been rejected, where the knowledge of the witness 
has been simply derived from his having frequently seen 
franks pass through the post-office, bearing the name of such 
member, but where he has never communicated with the 
member on the subject of the franks; for, in this case, there 
is no evidence to prove that the superscriptions of the letters 
he had seen were not forgeries.(c) These last decisions cer
tainly carry the law to the very verge of impropriety, since 
they are founded on a presumption, which is not only impro
bable in the highest degree, but is in direct contradiction to 
the sensible rule, that a crime is not to be presumed, or so 
much as sllspected, without special ground, in any single 
instance; much less in a number of unconnected instances.(d) 

In whichever of these two ways the witness has acquired 
his knowledge of handwriting, it is obvious dlat evidence, 
identifying the person whose writing is in dispute with the 
person whose hand is known to the witness, must be adduced, 
either ali,unde, or by the testimony of the witness himself, if 
he is personally acquainted with the writer(e). If this were 

(a) Greaves v. Hunter,2 C. & P. 477, per Abbott, C. J. 
(b) Drew v. Prior, 5 M. & Gr. 264. 
(c) Carey v. Pitt, Pea. Add. R. 130, per Lord Kenyon; Bachelor v. Honey. 

wood, 2 Esp. 714, per id. 
(d) 3 Bentb. Jud. Ev. 604. 
(e) See Doev. Suckermore, 5 A. & E. 731, per Patte.on, J. 
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not so, the witll(,ss mig-Itt be provin~ the handwriting of one 
man, while the party calling him Illight be sll'king to estab
lish the signature of another. 

When \\'itlll'S~I'~ are callef! to slH'ak to hanf!writing" they 
should declare their bcli~( on the suhject, though, in one case, 
it has been held by Lord Ken !'Oll, that the evid('nce of a wit
ness who admitted his inahility to form a beli"f, but who 
stated that the paper produ('ed \\a, like the handwriting of the 
individual by whom it purported to have been written, was 
admissible.(a) Thi~ ('a,"<.', thoug'h n'('o~'nized by Lord Wyn
forf! (0), has been questioned by Lon I Eldon(c), and appa
fl'lltlv with reason. It may h" very truC', as Lord Eldon 
admit" that witlll's~cS are occasionally pressed too much to 
form a belief(d); and some al\owallce should certainly be 
maf!e for the over caution of a 'lTllpulous witness; but 
thou~h it may Ill' ,-ery proper to a(imit the testimony of a per
son, who, dC'clining to exprC'ss a deci(ied belief, will yet 
declare that he is of opinion or that he thinks the paper is 
genuine, yet it is goill~' a step further when the witness will 
only state that ti,l' handwriting is like ;-a statement which 
may be perin·tly true, but:> d, within the knowledge of the 
witness, the paper 1ll;1}' I,a\'" been written by an utter stranger. 

Although all proof of kllldwriting, except when the wit
ness either wrote the document himself, or saw it written, is 
in its nature comparison,-it being the belief which a witness 
entertains, when comparing' the writing in qUf:'stion with an 
exemplar in his mind, derived from some previous knowledge 
(e),-yet the law will not allow the witness, or even the jury, 
except under circumstances that will be presently mentioned, 
actually to compare two writing's with each other, in order to 
ascertain whether both were written by the same person. 
Several rEasons have been assigned for this rule. One is, 
that the jury may be too illiterate to form an opinion upon 
this sort of evidence. "Suppose," said Mr. Justice Yates, 

(a) Garrells v. Alexander, 4 Esp. 37. 
(b) 2 Ph. Ev. 249, n. 2. 
(c) Eagleton v. Kingston, 8 Ves.476. See also Cruise v. Clancey, 6 Ir. Eq. 

R.552. 
(d) Eagleton v. Kingston, 8 Yes. 476. 
(e) Doe v. Suckermore, 5 A. & E. 730, per Patteson, J. 
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"some of the jury cannot read: how can they judge of the 
"similitude ?"(a) Surely this argument requires no answer 
at the present day, and never could have applied to the case 
of a witness being called upon to make the comparison; since 
a party would scarcely select for this duty a person, whose 
ig-norance, instead of throwing light, would heap ridicule on 
his cause.(b) The second reason is, that specimens may be 
craftily selected, being such as are calculated rather to serve 
the purpose of the party using them, than to exhibit a fair 
example of the general character of the handwriting ;(c) but to 
this it may be answered, first, that, if the specimens were 
authentic autographs, they would at least furnish some, though 
not the most satisfactory data, by which a comparison might 
be formt'd with the writing in dispute, since a certain simi
larity may be ever traced between the most dissimilar writings 
of the same person ;(d) and secondly, that the unfairness of 
the selection would be open to inquiry, and if exposed, as it 
might easily be on cross-examination, would draw down on the 
party making the attempt the usual consequences of detected 
fraud. (e) If, indeed, the genuineness of the specimens be 
disputed, another and more serious objection to the mode of 
proof hy comparison arises; for, in such an event, collateral 
issues might be raised upon every paper used as a standard; 
and it is further urged, that, as these papers might be also 
proved by mere comparison, the inquiry might lead to an 
endless series of issues, each more unsatisfactory than the 
preceding(f). The last branch of this argument is evidently 
founded on fallacy; since it is obvious that one specimen at 
least must be proved in some other way than by comparison; 
and such being the case, no man in his senses would run the 
risk of complicating, if not of defeating his proof, by tender
ing papers to be compared with this autograph, in order that 

(a) Brookbard v. Woodley, Pe~ R. 21. n. (a); Macferson v. Thoytes, id. 20. 
per Lord Kenyon; Eagleton v. Kingston, 8 Ves. 475, per Lord Eldon; Burrv. 
Harpe~, ~olt. N. P. R. 421, per DallasJ.; Doe v. Suckermore, 5 A. & E. 723, 
per Williams, J., and 749, per Lord Denman. 

(b) See per Lord Denman, in Doe v. Suckermore, 5 A. & E. 749. 
(c) Burr v. Harper, Holt's N. P. R. 421. per Dallas J. 
Cd) See per Williams, J .• in Doe v. Suckermore, 5 A. & E. 726. 
(e) See per Lord Denman, in Doe v. Suckermore,5 A. & E. 751. 
(f) Doe v. Suckermore, 5 A. & E. 706, 707, per Coleridge, J.; 2 St. Ev. 516. 



ON THE PROOF OF HANDWRITlNG. 215 

such papers mig-ht in their turn form a standard, wherewith 
to compare the disputed document. Prudence, to say nothing 
of justice, would surely suggest the wisdom of producing- the 
autograph alone. Indeed, till' wlwle argument is much more 
specious than sound, as it would be never necessary, and 
seldom expedient, to p'rove more than one disputed specimen, 
and there could he no more danger or difficulty in allowing 
the judge to decide whether this proof had been satisfactorily 
established, than is now felt in those cases where the court 
has to pronounce an opinion on the admissihility of confession,; 
or d y i ll~ declarations, or has to determi lie whether a deed has 
been duly executed or stamped, or whether sufficient search 
has been made for it, or whether it comes out of the proper 
custody. In all these and the like cases, the judge, as is well 
known, is called upon to decide questions of fact. 

It may here be worth while to cite the remarks of Sir W. D. 
Evans, who is certainly no mean authority 011 this, or on allY 
other legal question. ., When', in point of reasoll," says that 
profound writer, "is the ohjection to prouf by cumparison of 
" hands, as founded upon an inspection at the trial?" "\\ llat 
"is the common evidence of knowledge hut an act of com par
"ison; a comparison of the object presented to the si~"r, 

"with the object imprinted by memory in the mind,-with 
"the image and copy of the supposed reality? ABd ,\ hen 
" the comparison is made, not with this imperfect and falla
" cious copy, hut with an undisputed original, applied with 
" the skill and experience of persons habitually del'oted to 
"similar inquiries, it is deemed not only a matter of technical 
"caution, but an essential point of constitutional liberty, to 
" reject the assistance which it may be naturally expected to 
"afford."(a) Even Mr. Starkie, who appears, on the wholt', 
to be in favour of the rule as it exists, is forced to admit, 
"that abstractedly a witness is more likely to form a correct 
"judgment as to the identity of handwriting, by comparing 
"it critically and minutely with a fair and genuine specimen 
" of the party's handwriting, than he would be able to make 
"by comparing what he sees with the faint impression made 

(a) 2 Evan's.Poth. Law of ObI. 185, App. No. 16, s. 6. 
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"by having seen the party write but once, and then, perhapsf 
" under circumstances which did not awaken his attention."{a) 
It has been urged that this is an unfair mode of stating the 
argument, since the weakest possible degree of knowledge 
which can arise from seeing a person write, is contrasted with 
the strongest possible degree which can arise from a direct 
comparison ;(b) but, admitting this to be the case, we are pre
pared to go much farther than Mr. Starkie, and to contend that 
in almost every case a jury would be more likely to come to a 
correct conclusion, were they allowed to compare, in their own 
way, the paper in dispute with a proved or acknowledgerl 
autograph (c), than they now are, when called upon to pro
nounce a verdict on the evidence of a witness, who of course 
comes prepared to give favorahle testimony on behalf of the 
party who calls Ilim, who runs little risk of incurring the pen
alties of perjury, sillce he is only required to state his belief, 
and who, moreoyer, has seldom had an opportunity of acquiring 
any great familiarity with the character of the handwriting 
on which he undertakes to pass an opinion. To illustrate the 
argument by referring to "twins, who may present no observ
able diversity to a stranger, and yet be distinguished at a 
glance by their parents(d)," is to advance a position at least as 
unfair as that stated by Mr. Starkie; for it assumes that all 
witnesses have acquired a most intimate knowledge of the 
handwriting which they are called upon to prove. Yet does 
the law demand the production of such witnesses, or are they 
in fact produced? Most assuredly-not. Besides, the argu
ment at best amounts to this, that persons well acquainted with 
the character of handwriting, are more competent than utter 
strangers to judg-e whether a document bears that character; 
a proposition which, however true, does not touch the ques
tion, whether it be more expedient to have recourse to indi
rect, than to direct, comparison. The fact, if it be one, that 

(a) 2 St. Ev. 516. 
(b) Doe v. Suckennore, 5 A. & E. 734, 735, per Patteson, J. 
(c ~ .In or~er to prevent the opposite party from being taken by surprise, a 

provIsion mIght be m~de, that papers should not be laid before the jury for 
the P!lrpose of c<!mpan~on, unless such papers had, previously to the trial, been 
submItted to the lUspectlOn of the adversary, and notice had been given of the 
conrse about to be pursued. 

(d) Doe v. Suckennore, 5 A. & E. 745, per Lord Denman. 
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persons are apt to form fanciful conclusions from comparison 
of handwriting, some dwelling on the general character, some 
on the peculiar turn of a particular letter, and others on more 
minute circumstances of similitude or discrepancy, which 
may be wholly accidental, has heen strang-ely twisted by one 
learned ju£lge into an argument in favor of the present rule(a); 
but no fallacy call be more apparent than this; for, admitting 
that the fact is so, the only deductions derivable from it are, 
first til at the power of proying handwriting by comparison 
cannot be safely entrusted to a witness, or eyen to a single 
judge; seconrlly, that ajury should not he enahlerl to institute 
such a comparisoll for the purpose of disproving handwriting; 
and lastl~', that it may be impolitic for a party to rely on this 
mode of proof, in consequence of the difficulty of securing 
the suffrages of twp"",, men 011 a subject respecting which 
opinions confessedly £liffer so largely. 

The principal of direct comparison, which we here advo
cate, has he ell long recognized and acted upon by the common 
law courts with respect to other matters. Thus, if a prisoner 
be charged with stealing wheat, and the question turn on the 
identity of that found in his possession with the corn belong
ing to the prosecutor, it is every day's practice to pro£luce 
parcels from each lot, and to call upon the jury to compare 
them together, with or without the aid of witnesses; and no 
one rlreams of contenrling that such a comparison is not more 
satisfactory, than if the farmer, who grew the wheat, and is 
therefore well acquainted with its character, were asked to 
speak to the identity of the lot found on the prisoner, by 
vaguely comparing it with the exemplar of his own corn which 
memory had formed in his mind. Then, if this be the case, 
- and that it is so with respect to numerous questions of 
identity, is a proposition which a£lmits of no doubt,-why is 
lIot the same principle to prevail, when the issue turns on the 
genuineness of handwriting'? The same collateral issues 
may arise in all thEse cases, hut while danger is apprehended 

from this cause in matters of hanrlwritillg, none whatever is 
experienced in all other inquiries of a kindred nature. The 

(rt) Doe Y. Suckermore, 5 A. & E. 735, per Patteson, J. 
2F VOL. 1I. 
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analogy, on principle, is complete; and no satisfactory reason 
can be given, why the practice should be different. 

In the ecclesiastical courts, witnesses skilled in the exam
ination of handwriting and detection of forgeries have been 
permitted for centuries to depose to their opinion, upon direct 
comparison of the writing in question with other documents 
admitted to be ill the handwriting of the party, or proved to 
be so persons who saw them written; and that, too, though 
the specimens on which the comparison is founded may be 
wholly irrelevant to the cause(a). In France the same doc
trine prevails, at least to a limited extent(b)' and in America, 
though some of the states have adopted the English rule, 
others have altogether rejected it; while a few have received 
it subject to considerable modifications(c). It will be seell, 
by referring to the last note, that the American decisions do 
not add much weight to either side of the argument; and 
they are here noticed, rather as furnishing to the curious 
reader ample sources for further investigation, than as afford
ing a safe, or indeed an intelligible, guide on which to rely. 
If it were possible to extract from these conflicting judgments 
a rule which would find support from the majority of them, 
perhaps it would amount to this: that such papers can be 
offered in evidence to the jury only when no collateral issue 
can be raised concerning them; that is, where the papers are 

(a) 1 Will. on Ex. and Ad. 260; 1 Ough:on, Ord. Jud. tit. 225. ss. 1-4; Doe 
v. Suckermore. 5 A. & E. 708-710, per Coleridge J.; Beaumont v. Perkins, 1 
Phillim. 78; Saph v. Atkinson, 1 Add. 215, 216; Machin v. Grindon, 2 Cas. 
temp. Lee, 335; 2 Add. 91. n. (a) S. C. 

(b) Code de Proc. Civ. part. i. Ii. 2. tit. 10. s. 193-213; Pothier, 3 <Euvr. 
Posth. 46 ; Doe v. Suckermore, 5 A. & E. 710,711, per Coleridge J. 

(c) In New-York, Virginia and North Carolina, the English rule is adopted, 
and such testimony is rejected. Jackson v. Philips, 9 Cowen, 94. 112; Titford 
v. Knott, 2 Johns. Cas. 210; Rowt v. Kile, 1 Leigh. R. 216; The State v. 
Allen, I Hawks, 6; Pope v. Askew, 1 Tredell, R. 16. In Massachusetts, 
Maine and Connecticnt, it seems to have become the settled practice to admit 
any papers to the Jury, whether relevant to the issue or not, for the purpose of 
comparison of the handwriting. Homer v. Wallis, 11 Mass. 309; Moody v. 
Rowell, 17 Pick. 490; Richardson v. Newcomb,21 Pick. 315; Hammond's 
case,2 Greenl. 33; Lyon v. Lyman, 9 Conn. 55. In New Hampshire and South 
Carolina, the admissibility of such papers has been limited to cases where other 
proof of handwriting is already in the cause, and for the purpose of turning the 
scale in doubtful cases. Myers v. Toscan, 3 N. Ramp. 47 ; The State v. Carr. 
oN. Hamp. 367; Bowman v. Plunkett, 3 M'C. 518; Duncan v. Beard, 2 Not!. 
& M'C.401. In Pennsylvania, the admission has been limited to papers conceded 
to be genuine. M'Corkle v. Binns, 5 Binn. 340; Lancasterv. Whitehill, 10 S. & 
R. 110; or concerning which there is no donbt. Baker v. Raines, 6 Whart. 284. 
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either conceded to be genuine, or are such as the other party 
is precluded from denying; or are papers belonging to the 
witness, who was himself previously acquainted with the 
party's handwriting, and who exhibits them in confirmation 
and explanation of his own testimony{a }.-( To be continued.) 

NOTES OF LEADING CASES. 

PLEADING. 

INTEREST-WHEN RECOVERABLE AS PART OF DEBT, AND WHEN 

AS DAMAGES ONLY. 

HUDSON v. FAWCETT, 8 Scott, N. R. 32. 

The question as to when interest is recoverable as a part 
of the debt itself, and when as damages only, is one of great 
practical importance in a pleading point of view, as upon this 
the pleader is entirely guided with reference to the amount 
of damages he lays in the declaration. For when the interest 
is regarded as a part of the debt, and is recoverable as such, 
the damages laid need only be nominal; whereas, when the 
interest cannot be properly included as a part if the debt 
demanded, but must be recovered as damages for the detention 
of the debt, then a sum sufficiently large to cover the full 
amount of interest which has accrued upon such debt, should 
be laid as damages at the end of the declaration. 

The importance of this rule was well instanced in the case 
of Watkins v. Morgan, 6 Car. & P. 661; I Ch. PI. 1:28. A. 
covenanted to pay B. 270Z. on the 15th of December, with 
interest up to that time. A. omitted to do so, and B. brought 
an action of debt, laying his damages at ] OZ.: and it was held 
that B. could not recover any more than the principal sum of 
270Z., the interest up to the 15th if December, and IOZ. more for 
the interest which had accrued subsequently to that date; 
although the interest up to the time of the commencement of 
the action amounted in fact to a much larger sum than 101. 
In this case, the interest which A. covenanted to pay B. on 
the] 5th of December was regarded as a part of the debt, and 

(a) Smith v. Fenner, 1 Gall. 170, 17.5. See also Goldsmith v. Ban~. 2 Haist. 
87; Bank of Pennsylvania v. Haldemand, 1 Pennsylv. R. 161; Sh ... p v. Sharp, 
2 Leigh, 249. 
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was recoverable as such; while that which accrued subse
quently to that period, and before the commencement of the 
action, not being made the subject of an express covenant, 
and therefore incapable of being reduced by means of calcu
lation to a sum certain, was simply regarded as damages for 
the detention of the principal beyond the time mentioned in 
the deed, and could be recovered only as such. 

The doctrine laid down in the nisi prius case just referred 
to, has recently received the sanction of the judges of the 
Court of Common Pleas in the case of Hudson v. Fawcett 
above selected for consideration. It was an action of debt by 
the payee against the maker of a promissory note for 401., 
dated the 29th of March, 1840, and payable on demand, 
"with lawful interest for the same." The declaration, in 
addition to the count upon the note, contained also a count in 
501. for money lent, and the same sum upon an account stated. 
The defendant pleaded-first, as to the .~aid debts in the decla
ration mentioned, except so far as the same relate to the sum 
of 51., parcel of the said sum of money in the first couut of 
the declaration mentioned, that on divers days after the accru
ing of the said debts, and before the commencement of this 
suit, he the defendant paid to the plaintiff, and the plaintiff 
then accepted and received of and from the defendant, divers 
sums of money, amounting, to wit, to the sum of 150/., infuU 
satisfaction and discharge if the said debts, except as aforesaid, 
and of all damages by the plaintiff sustained hy reason of the 
detention of the said debts, except as aforesaid, concluding 
with a verificatiun. Secondly, a set-off of 150/. for money 
lent, money paid, and money due upon an account stated. 
Thirdly, payment of 51. into court. 

The plaintiff traversed the first two pleas and took the 51. 
out of court. Upon the trial a verdict was found for the 
defendant, with liberty to the plaintiff to move to enter a 
verdict for him for 2s. 6d., if the court should be of opinion 
that upon these pleadings the interest was recoverable. A rule 
nisi was obtained accordingly, and Byles, Serjeant, in showing 
cause, contended, that as the first plea was pleaded, not to the 
whole cause of action, except as to 51., but to the debts only, 
,and as the interest 80ught to be recovered in the first count 
.was not included in the word "debts," and as the plea can be 
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an answer to so much only as it professes in the commence
ment to answer, that therefore that part of the cause of action 
which consisted of the interl',t wa~ left altogether unanswereo, 
ann that the plaintiff's course, instead (If going' to trial upon 
the issue so raised, shoulo baye lll't'n to dpmllr. or to have 
signed judgment by nil dicet for the part unanswned, but 
that the discontinuance was cured after verdict. The court, 
however, was of opiuion that the before cited case of Watkins 
v. Morgan was a conclusive authority in favour of the plain
tiff, and that as the interest formed part of the debt, it was 
therefore recoverable upon the issue raised by the pleadings, 
and that the plaintiff was entitled to his rule. 

The result of this ea~e. ill connection with that of Watkins 
v. ?\I " rg'a II. lllay he stated as f"lIml's:-That when, in an 
action of deht. the instrument declared upon, expressly pro
vides for the payment of interest in such a way as to render 
it capable of bein!.!," reouced by means of calculation to a sum 
certain, then sud interest is regarded as a portion of the debt 
itself, ann may be recovered as such; but that where interest 
is sought to be fL'coI'ererl Oil a principal sum, not by virtue of 
any express terms or l,rovisio!1 contained in the instrument 
by which that sum is ,,'cured, then such interest is regarded 
simply in the light of druM:JI'S for the detention of the prin
cipal sum, and i, recoverable as such. Hence, even in the 
action of debt, where a part of the cause of action ('(jll~ists of 
interest not expressly reserved or made payable, it is essential 
to lay such damages at the elld of the declaration as will be 
sufficient to cover the interest sought to be recovered. 

The case of Hudson v. Fawcett may be conveniently noted 
ill 1 Chit. PI. 389 j 2 ib. 313,31"*, last eel.-Law Jjagazil1e. 

BANKRUPTCY. 

FRAUDULENT PREFERENCE. 

MARSHALL V. LAMB, 5 Q, B. 115, 

The doctrine of fraudulent preference which was engrafted 
upon the bankrupt laws by judicial decisions, and more espe
cially by those of Lord Mansfield, hns been the subject of so 
much diversity of opinion that no one will dispute what was 
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said by Lord Denman in delivering the judgment of the court 
ill Aldred v. Constable (4 Q. B. 674), that the cases reported 
with reference to it cannot be reconciled. It has long been 
settled that the creditor need not in any way be a participator 
in the intenderl fraud upon the bankrupt laws, but that the 
question is to he determined by the conduct and circumstances 
of the bankrupt. It seems now also to be settled, that while 
on the one hand, insolvency is not absolute proof of the con
templation of hankruptcy, yet, on the other hand, no specific 
act of bankruptcy need be contemplated at the time of the 
preferellce. It suffices if the debtor" con!lidered that he was 
•. likely, from the condition in which he stood, to become a 
"bankrupt;" and as there is no infallible proof of what passes 
in a man's mind, we may say that "if his circumstances are 
"such that any prudent man, taking a reasonable view of his 
" situation, and the surrounding circumstances at the time, 
" might fairly expect bankruptcy would follow," a jury would 
be right in declaring bankruptcy to have been contemplated 
and the preference fraudulent. (Abbott v. Burbage,2 B. N. 
C. 444; Gibson v. Muskett, 3 M. & G. 158; 4 M. & G. 160 ; 
Aldred v. Constable, 4 Q. B. 674.) Other questions, how
ever, have arisen as to the purport of the word" preference." 
Is it used relatively to the creditor, so that he must benefit by 
the act? or is it used only in relation to the estate of the 
bankrupt? And will an act which interferes with the equal 
distribution of the bankrupt's estate be fraudulent, notwith
standing that the debtor should not intend to pr~fer that par
ticular creditor, or that he shall not in fact benefit from the 
preference shown? The cases of Abbot v. Pomfret (1 B. N. 
C. 462), and Belcher v. Jones (2 M. & W. 258), decided that 
the intention to benefit the person who in fact gained a pre
ference was essential. In the last case, where, in consequence 
of an intimation intended by the bankrupt only to cause a pri
vate creditor to obtain payment of his debt, that creditor drew 
out of the bank not only the amount of his own balance, but 
the balance of a company of which he was a director, the 
Court of Exchequer held that there was no fraudulent pre
ference of the company. The inference from these cases 
seemed to follow, that the effect of the act upon the estate of 
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the bankrupt was not so much contemplaterl as his intention, 
and the fulfilment of it by a benefit being gainerl by the 
creditor. In Marshall v. Lamb (5 Q. B 115) it \\as for the 
first time necessary to decirle whether a person, who in fact 
received no benefit from the act of the bankrupt, should be 
considered as a creditor fraudulently prefprred, because the 
bankrupt had for his own advantage caused a sum to be with
drawn from his general asst'ts. The facts were peculiar, but 
the principle involved is of great importance. It appt'ared 
that the defendant had advanced money to the ballkrupt on a 
mortgage (dated June 1:2. 1840,) of the interest and divirll'nns 
(and the capital in a particular event) of 20001. of 3 per cent. 
reduced bank annuities, which by settlement, at the time of 
the bankrupt's marriage, had been conveyed to trustees to 
pay the dividends for the separate use of his wife during their 
joint lives, and after her decease, to permit the hankrupt, if 
surviving, to receive them during his life, amI on further 
trusts which it is unnecessary to state. The wife, in executioll 
of a power reserved to her by the settlemt'nt, joil1E'n in tIlt' 
mortgage. It included also a policy of in'urance 011 the 
bankrupt's life, and some leasehold property of his sister, ,,110 
was a party to the mortgage. There was a covenant for fl'

assignment, if the principal, with 5 per cent. interest, should 
be repaid on the 12th December then next: also a covenant 
by the bankrupt to repay the said principal and interest on 
that day: and further, if the said principal anrl interest should 
not be then paid, the bankrupt would pay half-yearly interest 
on the said principal sum of 700/., or so much thereof as should 
remain due. A power of sale was given to the defendant, if 
default should be made in principal and interest contrary to 
the provision in that respect, and also for two calendar months 
after notice to pay; and there was a covenant that the mort
gagor should possess and enjoy, &c., until default made in 

principal or interest. 
It was proved that th'} bankrupt had, unasked and in con

templation of bankruptcy, and after an act of bankruptcy, 
paid off this mortgage with four months' additional interest, 
because no notice had been given. The assignees sued 
the defendant for the amount. It was admitted that the only 
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party bem·fitted was the bankrupt and his family, and that 
the creoitor gained no advantag'(' whatever from the transac
tion; but the I'a~'tnent kl\'ing- bpen maoe out of the estate, 
it w;t' contended that tht·re WilS a frauoulent preference, that 
is, that the word" preference" is to be taken relatively to the 
estate and other creditors, and not to the particular party 
receiving the money. 

It was distinguished from the case of a mortgage or lien 
upon the baIlkrupt's own property, because then the property 
given up would have been received by the assignees, hut here 
they ,g'aiIl,''\ nothing-, and the estate lo~t 700/. The court 
admitted that the case waS one of great difficulty, but held it 
to be a fraudulent preferellce, supporting the di;ectioll of :\Ir. 
Justice :\Ianil' at the trial. "The defendant," said Lord Deu
man, in delivering the judgment of the court, "was a creoitor 
"of the bankrupt, hecause'the money was lent to him and he 
"l'()\'('nantpo to rl'pay it: tlw payment was therefore emphati
"cally a pal'lllI'ttt "I' the bankrupt's deht, in order to release 
., the pro~)('rt\· of his fripnos, which they had mortgaged for his 
"henefit; till' d(~ft'u(Lllit did tht'refore r('ceive twenty shillings 
.. iu tlte pouuo ont of thl' bankrupt's estate to the prejudice 
"of otitPr n,·(litnf", altll"II~'h it was no henefit to him, for he 
"would have been as well off if he had kept the mortgage 
" deeo." 

This establishes, thereforp, that neither the intention to 
confer a benefit, nor the actual benefit of the creditor, are 
eS""lItial requi,ites to cOII,titute a fraudulent preference; the 
"preft'rence" is ~IIO\\,1l by the loss to the estate, not the advan
tage of any other party. 

It should be remarked further, that in Ex parte Simpson 
(14 L. J. I, Bank.), the question whether payment of money 
by way of fraudulent preference was an act of bankruptcy 
within the third seetion of 6 Geo. IY. e. 16, was elaboratelv 
argued in the Court of Review. Sir J. L. Knight Bruce helrl 
that he could not agree with the expressed opinion of Lord 
Chief Justice Tindal in Bevan v. Nunn (9 Bing. 112, to which 
he still adhered); and that it was an act of bankruptcy within 
that section. If this be the correct view, it would of course 
render it unnecessary to determine whether a payment of 
money i" "a dealing or transaction" within 2 & 3 Vict. c. ~9, 
for that statute does not protect any transactions which are 
per se acts of bankruptcy. (Hall v. Wallace, 7 ~r. & W. 353; 
Turquand v. Yanderplank, 10 :'.1. & W. 180.) 

Marshall v. La~h may be noted in :\Iontagu & Ayrton's 
Bankruptcy, vol. 1. p. 805.-LalO l1I(fg({::ille. 
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UPPER CANADA JURIST. 

IN CHAXCERY. 

(Do REVIEW.) 

SAT r R DAY, 6 T H S E PTE "1 B E R, 1845. 

IN RE DAVIlI KIssacK, A BANKRUPT. 

K. having become a bankrupt, and passed the sewral examinations required by 
the statute 7 \"ie. ch. 10, before E. C, Campbl'lI. E"lllin', Jlld;!l' oflhe Niagara 
District Court, and obtained from thl' ConlIlli,,:-.ioll('r his cl'l'tincat(:, a pL~tition 
was presented to the Vice Chancellor by several of his creditors, praying a 
stay of the certificate, on grounds of fraud. &c.: Held, that the Commissioner 
of Bankrnpts is the only person who can exercise any discretion in granting 
or refusing the certificate to the bankrupt, under the provision of the statute. 

This was a motion to stay the certificate from issuing for 
David Kissock, of St. Catherine's, on the grounds of fraud in 
having obtained credit, and that the statement made before 
the commissioner was not satisfactory. The petition was to 
the following effect: 

" In the matter of David Kissock, a Bankrupt. 
"To the Hon. Robert S. Jameson, Vice Chancellor of lTpper 

" Canada. 
"The humble Petition of," &c. 

Stated: That a commission had been issued against David 
Kissock, by Edward Clarke Campbell, Esquire, and proceed
ings had thereon; and that a certificate of the said bankrupt's 
conformity had been signed by the said E. C. Campbell, and 
was then lying in this honourable court for confirmance and 
allowance. 

That the petitioners were creditors of the said bankrupt, 
and had come in under the commission, and proved their debts. 

2G VOL. II. 
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That the said bankrupt had made divers fraudulent misre
presentations to his creditors as to the state of his affairs, and 
concealed some part of his property, and therefore the said 
certificate should be declared void. And prayed the certifi
cate might be stayed, and such other order made, &c. 

Signed by the petitioners. 
" Witness, J. F. MADDOCK, Solicitor for the Petitioners." 

From the affidavits filed, it appeared that a few months 
hefore going into the Bankrupt Court, Kissock had exhibited 
a statement of his assets, shewing a balance in his favour of 
2000l., and of which no satisfactory account had been given, 
and also that the bankrupt had not kept any books whereby 
his affairs could be investigated; on both grounds the counsel 
for the petitioners relied for an order of this court to stay the 
certificate as prayed. 

[A preliminary objection was taken by the counsel for the 
bankrupt, that the petition and affidavits were not entitled in 
the Court of Review, also that the attestation to the petition 
by the solicitor was not sufficient, which should have been, 
"J. F. M., solicitor to the petitioners in the matter of the 
petition,"{a) but was over-ruled; it appearing that a solicitor 
of the court had attested the petition, who would be answer
able for costs if improperly presented, and the court con
sidering the entitling of the petition, &c. sufficient.] 

Sullivan for petitioners.-The fact of no books having been 
kept by the bankrupt was sufficient to create in the mind of 
anyone a strong suspicion of fraud; and from the small 
extent and nature of the business in which the bankrupt had 
been engaged, it was impossible that in the course of a few 
months so large a sum as 2000l. could have been lost without 
the bankrupt having been able to give some satisfactory 
account thereof; either that sum or a great portion of it had 
been concealed by the bankrupt, or else the representations 
made by him to his creditors at the time of contracting the 
debts with them were untrue; in either case it was such an 
act of fraud as would justify this court in withholding the 
certificate. 

(a) 3 Deacon, 310. 
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Mowat for the bankrupt.-The proper time for the peti
tioners to have taken these objections was before the commis
sioner, but although they had there appeared by counsel 
during the examination of the bankrupt, none such were 
urged, they having declined examilling the bankrupt, relying 
on a subsequent appeal to this court; having omitted at that 
time to take these objections, the petitioners are now too late, 
and the certificate cannot be withheld. 

THE V ICE CHANCELLOR.-To impeach a certificate, the 
certificate itself must have been obtained by fraud; and it is 
not sufficient to state mere suspicion of fraud, which may be 
incapable of proof. "X or can this court interfere in any way 
by withholding the certificate, merely because the statement 
made by the bankrupt is not as full and satisfactory as it 
ought to be. The commissioner is the only party to whom is 
given any discretion in the matter, and he having- granted the 
certificate required by the act to be given by him, I cannot 
set up my opinion against his as to the propriety of having 
done so. 

Had the commissioner refused to receive evidence of the 
charges of fraud, this court mig-ht interfere on that ground, 
but no such fact is alleged, and I believe the case is free 
from that objection. And although the statement of the 
bankrupt is certainly one with which I would not, as a creditor, 
have felt at all satisfied, still the commissioner, with all the 
facts before him, appears to have considered it sufficient, and 
has accordingly granted the certificate. 

I may also add, that the charges of fraud in affidavits to 
!Itaya certificate, should be a positive allegation of facts from 
which the fraud is to be inferred, and not to the best if know
ledge, &c., that the party has committed a fraud, as in the 
affidavits filed by the petitioners. 

The bankrupt must therefore obtain the usual certificate, 
and the motion to stay it, I refuse with costs. 



[ 228 J 

IN CHANCERY. 

FRIDAY, 14TH NOVEMBER, 1845. 

WINSTANLEY v. KING'S COLLEGE. 

The defendants having filed a demurrer to part .of. the bi.1I and the time fOt" 
setting the same down for argument by the plamtdf havmg been allowed ~ 
expire, the defendant gave notice of motion for an order to declare the sald 
demurrer allowed, and for the costs thereof. Held that an order for that 
purpose is necessary, inasmuch as the master could not tax the co~ts of the 
demurrer without an order declaring it allowed, but might be obtlUned on a 
side bar motion. 

Up 011 the motion coming on, Crooks, for the plaintiff, con
sidered the motion quite unnecessary, as the plaintiff had 
chosen to submit to the demurrer rather than have it argued, 
and such submission had been sent in writing to the solicitor 
fur the defendants. 

Grant for defendants.-The practice of the profession in 
respect to this point is not at all settled; none of the practi
tioners seem to agree; and with a view of settling the practice 
of the court in this respect, as well as for enahling the defend
ants to tax the costs of the demurrer, the solicitor for the 
defendants deemed it advisable to obtain the order he had 
given notice of. That an order must be obtained declaring 
the demurrer allowed was quite clellr, for otherwise a plaintiff, 
by submitting to a demurrer to part of his bill, might tie the 
cause up for ever, as, until the demurrer is allowed, the 
defendant in such a case cannot move to dismiss for want of 
prosecution; and besides, the plaintiff could have prevented 
any necessity for this motion by obtaining an order to amend, 
and expunging the interrogatory demurred to, as is the usual 
practice in England.(a) 

The plaintiff having given a submission in writing did not 
place the defendants in any better position than they were in 
before, for, by the orders of the court, a demurrer to part of 
the bill is to "be held sufficient, and the plaintiff to have 

(a) 1 Smith, 213 & 215. 
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"submitted thereto, unless the plaintiff shall within three 
" weeks from the expiration of the time allowed for filing such 
"demurrer cause the same to be set down for argument."
(28th order of 1st January, 1842.) 

An order, therefore, being necessary, the only question 
was, how it is to be obtained, and the solicitor considered it 
to be the better course to do so upon notice of motion. 

THF VICE CHANCELLOR.-I consider an order necessary 
so as to place the defendants in a position to proceed in the 
cause, the only question being how it was to be obtained. 
I do not consider a notice of motion necessary; the order was 
clearly intended to obviate the necessity of so doing. How
ever, as the point has now come up for the first time, and the 
defendants cannot proceed to tax the costs of such demurrer 
without an order declaring it allowed, I shall grant the order 
with costs, as on a motion of course. 

FRIDAY, 28TH NOVEMBER, 1845. 

BROWN v. KINGSMILT,. 
The court cannot order the decrees of two original suits to be consolidated. 

This was a motion to consolidate the decrees pronounced 
by the court in Brown v. Kingsmill and Kingsmill v. Brown, 
the former dismissing the plaintiff's bill to redeem, and the 
latter directing the specific performance of a contract entered 
into by the late Robert Innes with the late John Brown.{a) 

Yankoughnet, for plaintiff, considered the bill filed by 
Kingsmill against Mrs. Brown might be considered a cross 
bill, for the answer of Kingsmill to the bill filed by Mrs. 
Brown to redeem, although a complete defence to that suit, 
still the court could not, in that cause, grant the relief to 
which the defendants were entitled. If Brown and Innes had 
both survived, and the same defence made by Innes that had 
been made by his executors, as there is no doubt would have 

(a) For the facts of the casasee ante, p. 172. 
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been, a cross bill for the relief to which, under the agreement, 
Innes would have been entitled, would have been necessary, 
it was equally necessary for those claiming under him to file 
a bill for the specific performance of the contract; and if not 
strictly and technically a cross bill, the parties to the two 
suits not being exactly the same, although they are the same 
in interest, being the executors and devisees, still, the agree
ment entered into by the solicitors of the parties to both suits 
to use the evidence, &c., taken in one suit in the other, and 
have the two causes heard together, rendered the suits so 
essentially a bill and cross bill that the court would exercise 
its discretion and treat them as such. When the interest in 
each suit is the same, the court will treat them as bill and 
cross bill. (a) 

Blake <$" Esten, contra, considered it impossible that the 
order could be granted. No one, on looking at the objects 
for which the several suits were instituted, and perusing the 
pleadings, can for a moment look upon them as bill and cross 
bill; every essential to constitute them such is wanting. It 
is quite true, the defence to the bill to redeem shewed that 
Brown's devisee had not a right to redeem; but there was 
not any thing elicited in that suit to shew who was entitled to 
the specific performance of the contract set up; it was neces
sary to institute a fresh suit for that purpose; and it was 
merely accidental that Innes's executors were introduced as 
plaintiffs in the latter suit, they should have been made 
defendants. The fact that the parties had consented to have 
the causes come on to be heard together, shews that it was 
not a cross bill; if it had been so no such consent would have 
been necessary. The parties to the two suits being in the 
same interest, is not a ground for consolidating the decrees.
The Warden and Fellows of Manchester College v. Isher
wood, 2 Sim. 476. 

In a cross bill strictly so called, the defendant is estopped 
from saying that the court has not jurisdiction in the subject 
matter in dispute. In the bill to redeem, Mrs. Brown had 
not stated any thing that could have prevented her from dis-

(a) Jones v. Jones, 3 Atk. 110. 
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puting the jurisdiction in the second suit, had it been open to 
such objection.-Citing also Wentworth v. Turner, 3 Ves. 
Junr. 3; Cah'erly v. Williams, I Yes. J unr. ~1O. 

ranlwl/plllt'" in reply. 
THE YICE CIH:-;('ELL<lH..-I cannot see any ground upon 

which I can possibly make the order asked; although the 
executors of Dr. Innes are concerned in both suits, still, it 
was not necessary that they should be so. It might have 
happened that a stranger had purchased the mortgage: in 
such a case it would not for a moment be contended that he 
could be compelled to litigate a question in which he had not 
a scintilla of interest, namely, the right of Innes's devisees to 
have the agreement specifically performed. Motion refused, 
with costs. 

PHILLIPS v. CONGER. 
SALES BEFORE THE MASTER.-Parties to the suit will not be allowed to bid at 

the auction, but will be permitted to have a reserved bidding. 

In this case a sale had been orrlered of certain premises, 
and a motion was now made by Esten: that all parties 
interested might be allowed to bid at the auction. It 
appeared that both plaintiff and defendant desired to buy the 
property; all parties were consenting, and no doubt it would 
have the effect of causing the property to realize more than 
could otherwise be obtained for it. 

THE VICE CHANCELLoR.-In England the practice is to 
allow the plaintiff one reserved bidrling at sales before the 
master, and even the propriety of allowing that privilege has 
been questioned by some jurlges; the present motion how
ever, is of a very different nature, and such as, if granted, 
would tend greatly to r1estroy the confidence of the public, as 
to the bona fides of sales by this court. At the same time, 
as all parties to the suit are consenting, I have no objection 
to allow the plaintiff and defendant to have a reserved birlding 
each, which will prevent, in a great measure, the property 
being sacrificed, of which some fears appear to be entertained. 
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T U E S DAY, 25 T H NOV E M B E R, 1845. 

CONNELL V. CONNELL. 

PRACTlcE.-An answer improperly filed, will be ordered to be taken oft' the 
files, upon motion of the plaintiff. 

This was a motion to take the answer of the defendant to 
the amended bill of the plaintiff, off the files of the court, it 
having been filed after replication to the defendant's answer 
to the original bill. 

Esten, for the plaintiff.-By the registrar's certificate of the 
state of the cause, it appears that on the 30th day of Novem
ber, 1844, the plaintiff filerl his bill in this court; on the 3rd 
of July following, the defendant put in his answer thereto; 
after which, the plaintiff obtained an order to amend, and on. 
the 31st of August last filed an amended bill without requiring 
a further answer, and on the 20th October last filed a repli
cation; and further, that on the 14th November, instant, the 
defendant had filed an answer to the amended bill. The 
present motion is to take such answer off the files of the court, 
it having been improperly filed after the plaintiff had put the 
cause at issue; if the plaintiff were to proceed with the cause 
with the present answer on the files, the defendant might con
sider herself entitled to go into evidence upon the facts stated 
therein. Upon the whole the plaintiff deemed it the more 
prudent course to make the present motion, as it would 
probably have the effect of saving much additional expense 
and trouble to the defendant. There cannot be any question 
but that the answer has been improperly filed, and the court 
upon having the subject brought under its notice, will take 
the necessary steps to place the pleadings in a proper state. 

Ramsay for defendant.-By the 3rd order of 3rd of March, 
1843, "no answer, plea or demurrer, shall be deemed or con
"sidered as duly filed until a copy thereof, authenticated, 
"&c., shall have been served on the solicitor or agent of the 
" plaintiff in the cause. 

The question is, when is a pleading duly filed? The 
proper test is, can the party filing it avail himself of it? If 
not, it is clear it cannot be duly filed. The order evidently 
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means that the plaintiff shall not be bound to notice any 
pleadings filed by the defendant until a copy shall have been 
served; here that has not been done-the answer, therefore, 
according to the words of the order, has not been duly filed, 
and the plaintiff is not supposed to be aware that it has been; 
nor is he entitled to make this motion, for the court will not 
presume that the defendant would attempt to give evidence 
of the facts contained in that answer, knowing as she must, 
that she has no right to do so: and, if she did, it would cer
tainly be at her own peril, as she would thereby be subjecting 
herself to extra costs-that however, is not for the plaintiff 
to consider. 

As to the proper construction to be put upon the expression 
"duly filed," he referred to Beame's Orders of 1646, and 
Exchequer Orders, 13th November, 1731. 

THE YICE CHANCELLoR-considered it the duty of the 
court topreserve the pleadings in a proper state; and, although 
a party might choose to run the risk of incurring costs impro
perly, it was equally the duty of the court, when such proceed
ings were brought under its notice, to prevent him doing so. 

The practice of the court must be kept uniform; and, as 
the defendant should have at once submitted to the motion, 
or moved herself to take the replication off the files, and for 
leave to file her answer to the amended bill, I shall make the 
order for taking the present answer off the files, with costs. 

IN REVIE\'I'. 

TUESDAY, NOVEMBER 18, 1845. 

IN HE SAML'EL WALLACE. 

Where a party, being a creditor of a trader, served the notice of demand 
required to be served on the debtor, and obtained a summons of the commis
sioner, calling upon the debtor to appear and either admit or deny the claim 
of the creditor, according to the provisions of the Bankrupt Act of this pro
vince; and, upon being served with such summons, the debtor appeared and 
asked for further tinle, which was granted; after which, and before the tinIe 

2H VOL. I~ 
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allowed for the party again appearing, the creditor settled .... ith the trader, 
taking certain securities for his debt; tbe costs o~ the proceedlDgs t~e trader 
promistd to pay, but afterwards refused: the creditor thereupon appbed to the 
commissioner (under the 71st section of the act) for an orderuJ.>~n the debtor 
to pay the costs, which the commissioner re~u.sed: upon a pet.ltl?n. filed by 
the creditor by way of appeal against the decISion of the commissioner! pr~y. 
ing this court to make an order for payment of such costs, the application 
was refused, with costs. 

A. Wilson, for petitioner, considered the party who had 
taken the steps to compel payment of his debt, clearly enti
tled to the payment of such costs as had been incurred by 
such proceedings; at common law, under like circumstances, 
a plaintiff would be entitled to proceed in the cause, and 
obtain a verdict for nominal damages, upon which he could tax 
his costs; and the legislature had introduced the 71st section 
into the statute to meet a case like the present, in which, but 
for this section, the creditor would clearly have been without 
remedy. 

That the practice in bankruptcy, being administered by 
so many different and independent judges, it behoved the 
Court of Review to watch their proceedings narrowly, to keep 
the practice uniform and, if possible, well defined; that, 
although the amount here was small, yet it was the full charge 
for conducting the proceedings so far as they had been carried; 
and the real point to be considered was not whether an appeal 
ought to have been brought for the sum in question, but 
whether an appeal lay from the decision of the judge on the 
ground complained of; that the proceedings taken before the 
commissioner were of an adverse character, and the debtor 
here was the only one benefitted by the arrangement made, 
and ought to be chargeable with the expense of the necessary 
steps taken against him; and that, unless relief were afforded 
in this case, creditors would be induced to press the matter to 
extremity rather than make a compromise which cast upon 
them the costs of the proceedings, and which costs in some 
cases might be of large amount, if the necessary proof had to 
be obtained from abroad. 

Esten, contra, was stopped by the court. 
THE VICE CHANCELLoR.-The compounding of bank

ruptcy is looked on by the law of England with great jealousy, 
as giving undue preference and advantage to a party taking 
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steps apparently for the benefit of creditors generally, but in 
effect solely for his own. This, however, cannot apply to a 
case like the present, as the law gives to any creditor the 
right of compelling his debtor to commit an act of bankruptcy, 
of which any creditor properly qualified may avail himself, 
unless such debtor appear to the summons and satisfy the 
summoning creditor, or, &c. In the present case he does 
appear, and the creditor receives satisfaction for his debt; and 
by abandoning his proceeding not in, but with a view to, 
bankruptcy, withdraws the case from the hands of the com
missioner, who might well consider that he had, in regard to 
bankruptcy, been exercising only an inchoate jurisdiction, 
having merely issued the summons, which was not productive 
of an act of bankruptcy. The fees of these preliminary pro
ceedings are of course, in the first instance, disbursed by the 
party applying; and, if the bankruptcy proceed, they fall 
upon the estate. Now, it was entirely within the power of 
the applicant to have exacted the repayment of these fees 
when he settled with Ilis debtor; and I do not think it expe
dient, under the circumstances, to sanction a subsequent suit 
for their recovery. The commissioner, I tlIink, was right in 
not entertaining the qu('stion. There is little fear of this rule 
leading to the evil suggested in argument; for the summoning 
creditor will seldom ohject to get, by payment or composition, 
a larger share of his debtor's assets than he could have obtained 
in consequence of an equal distribution under a commission 
of bankruptcy; and it is at all times within the power of a 
debtor so summoned to give the right to such equal distribu
tion to his creditors generall y, by refusing to settle or compound 
with the one. 

Wzlson hoped the application would be refused, however, 
without costs, the point being new and of great importance to 
the profession generally, and had been raised more with a 
view to obtaining a decision upon the question, than for any 
interest the petitioner had in the amount demanded. 

THE VICE CHANCELLOR.-AII I can do is to refuse the 
prayer of the petition; and the order will be drawn up in the 
usual manner when a motion is refused. 

Petition dismissed with costs. 
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ON THE PROOF OF HANDWRITING. 

(Continued jr(lTTl page 209.) 

In thus discussing at length the general rule of law, which 
rejects all proof of handwriting by direct comparison, and in 
venturing to question the validity of the principles on which 
this rule is founded, it is not intended for a moment to deny 
the existence of the rule, but simply to advocate, however 
feebly, the adoption of another system; and, acknowledging 
the rule to be the law of the land to the fullest extent, it now 
becomes necessary to advert to two exceptions, which have been 
recognised in courts of justice with more or less distinctness. 
First, where other documents, admitted to be genuine, have already 
been produced as evidence in the cause, the jury may compare them 
with the writing in dispute. The reason assigned for this 
exception is, that, as the jury are entitled to look at such 
writings for one purpose, it is better to permit them, under 
the advice and direction of the court, to examine the docu
ments for all purposes, than to embarrass them with imprac
ticable distinctions, to the peril of the cause.(a) In fact, it is 
impossible to prevent the comparison, and therefore the 
exception may be said to rest on necessity.(b) Moreover, 
this course is supposed to be the less inconvenient, inasmuch 
as documents which are put in for other purposes would be 
free from all suspicion of having been unfairly selected.(c) 
It seems, however, that this last reason would not be univer
sally applicable, since, if a paper happens to be admissible, 
in its own nature, as bearing in however slight a degree on 
the cause, it cannot be rejected, though it is avowedly put in 
for the !lole purpose of enabling the jury to compare it with 
another document in dispute.(d) When the holder of a bill, 
which has been endorsed to him by the drawer, brings an 

(a) 20 Law Mag. 323, 324; Griffith v. Williams. I C. ~ Jer. 47; Solita v 
'Yarrow, I M. & Rob. l33, per Lord Tenterden; Bromage v. Rice, 7 C. & P • 
. 548, per Littledale and Patteson J s.; Hammond's case, 2 Greenl. 33. 

(6) Doe v. Newton. 5 A ~ E. 514; I N. ~ P. I S. C.; Eaton v. Jervis, 8 
C. ~ P. 273, per Gurney B. For another application of the same p,..;p.ciple see 
the judgment of Coleridge J. in Wright v. Doe d. Tatham, 4 Bing. N. C,500. 

(c) R. v. Morgan, 1 M. & Rob. 135 n., per Bolland B. 
(d) Waddington v. Cousins, 7 C. & P. 595, per Lord Denman. 
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action against the acceptor, who by his plea denies the 
endorsement alone, the jury cannot compare the endorsement 
with the drawing, and thus find a verdict for the plaintiff 
without the intervention of a witness, though the acceptance 
admits the drawing to be correct, and this is further con
firmed by a subsequent acknowledgment by the defendant.(a) 

Secondly, where documents are of such antiquity that wit
nesses who have held a correspondence with the supposed 
writer, or who have seen him write, cannot be produced, the 
law will, from necessity, be satisfied with less strict proof 
than is required in other cases.(b) It is well known that, as 
a general rule, such documents, when thirty years old, prove 
themselves; but, nevertheless, there are occasions when, in 
order to establish identity, it becomes necessary to prove the 
handwriting. For instance, if, in a pedigree cause, or a 
peerage claim, a declaration, purporting to have been written 
by a deceased member of the family, be tendered in evidence, 
or if it be required to show the identity of the writer of two 
ancient documents, only one of which is admissible in the 
cause, the handwriting must be proved in some legal mode, 
however ancient the paper may be. (c) The question, then, 
remains, how is this to be done? Till within a recent date, 
it has been thought that the proof might be established in 
one or both of two ways, either by producing other documents 
admitted to be genuine, or proved to have been respected, 
treated, and acted upon as such by the parties interested in 
them, and then permitting witnesses, whether experts or 
others, and perhaps even the jury, to compare such documents 
directly with the paper in dispute;(d) or by calling witnesses, 
who, from a prior examination of these documents, could, 
without an actual comparison, pronounce their belief as to 
whether or not the instrument in question were written 

(a) AJport v. Meek, 4 C. & P. 267, per Tindal C. J. . "Q" 
(b) Doe v. Suckermore, 5 A. & E. 717, 71~, per Coleridge J.; 724, I-~, per 

Williams J. ; 726, per Patteson J.; 747, 748! per Lord Denma~. 
(c) Tracy Peerage, 10 CL & Fin. 154; F,tzwalter Peerage Id. 193; More

wood v. Wood, 14 East, 328; Taylorv. Cook, 8 Price, 652. 
(tf) Daviesv. Lowndes, 7 Scot~ N .. S. 168, 169, 209; Doe v. Tarver,.Ry: &:lI. 

143, per Abbott C. J.; Anon. Cited Id. p~r Lawrence J.; Roe v. Rawlings, 7 
East, 282, n., per Le Blanc J. on two occaslO!,s; ~orewood v. V'! ood, 14; East, 
328; per Hotham B.; Taylor v. Cook, 8 Price, 6a2, 653, per Richards C. B. 
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by the same hanrl.(a) But, though, in the case of Doe v. 
SlIckermore, the judges of the Court of Queen's Bench, 
differing as they did with respect to the immediate question 
before them, appear to have recognised the legality, if not of 
both modes of proof, at least of the latter ;(6) yet the House 
of Lords, by a very recent decision, have thrown much doubt 
on the subject, if they have not expressly overruled the prac
tice that had hitherto prevailed. 

The question arose on the claim of Sir B. W. Bridges to the 
Barony of Fitzwalter,(c} when it became necessary to shew 
that a family pedigree, produced from the proper custody, 
and purporting to have been made some ninety years ago by 
the ancestor of the claimant, was in fact written by him. To 
establish this fact, an inspector of official correspondence was 
called, who stated that he had examined the signatures 
attached to two or three documents which were admitted to 
have been executed by the ancestor;-that they were written 
in a remarkable character; and that his mind was so impressed 
with that character, as to enable him, without immediate com
parison, to say whether any other document was or was not in 
the hannwriting of the same person. The Attorney-General 
having objected to the testimony of this witness, on the ground 
that he had gained his knowledge of the handwriting, not from 
a course of business, like a party's solicitor or steward, but from 
studying the signatures for the express purpose of speaking to 
the identity of the writer, the Lord Chancellor and Lord 
Brougham were clearly of opinion that the testimony was 
inadmissible; the latter noble lord observing, that the cases 
of Doe v. Tarver and Sparrow v. Farrant,(d) if correctly 
reported, han gone farther than the rule was ever carried;
that the Lord Chief Justice entertained the same views on 
this last subject; and that if, as was doubtless the case, such 
kind of evidence had been often received, it was only because 
no objection had Deen raised. The family solicitor of the 
claimant was then called; and having stated that he had 

(a) Sparrow v. Farrant,2 St. Ev. n. (e) per Holroyd J.; Doe v. Lyne,l Ph. 
Ev. n. 1. per id.; Beer v. Ward. cited id. per Dallas C. J.; Anon. per Lord 
Hardwicke. cited B. N. P. 236. (b). 

(b) Law Rev. p. 296, note 5. (c) FitzlI'alter Peerage, 10 Cl & Fin. 193. 
(d) Law Rev. p. 297, notes 2 & 8. 
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acquired a knowledge of the ancestor's handwriting from 
having had occasion, at different times, to examine, in the 

course of his business, many deeds and other instruments pur
porting to have been written or signed by him, the Lords 
considered this witness competent to prove the halldwriting 
of the pedigree. The distinction drawn between these two 
witnesses is obvious. The former had studied the signatures 
admitted to be genuine with the a\'owed purpose of discover
ing a similitude between them anrl the wri tillg in dispute, 
and might well be supposed to bring to the investigation that 
bias in favor of the party calling him, which is proverbially 
displayed by scientific witnesses ;(a) the latter had acquire d 
his knowledge incidentally and unilltentionally, under no 
circumstances of prejudice or suspicion; and what is especially 
worthy of remark, without reference to any particular ohject, 
person or document.(b) Coupling this decision with the case 
of Brookbard v. Woodley,(c) in which Mr. Justice Yates 
refused to permit the proof of an old paper by comparison, it 
may, perhaps, be stated as the better opinion, that, in strict 
law, the handwriting of ancient documents must be proved by 
some witness who has become acquainted with it in the ordi
nary course of his business, and that it will not be allowable 
either to call a scientific witness, who has obtained his know
ledge by studying other documents in the same handwriting, 
or to produce such documents to the jury, provided they be 
not admi8sible for some other purpose, in order to enable 
them to form a comparison. 

But, be this as it may, the case of the FitzwaIter peerage 
furnishes a strong a fortiori argument in favour of the rejec
tion of a skilled witness, who is called to prove or disprove 
the signature of a modern instrument, and whose sole know
.ledge of the handwriting has been derived from the study of 
other papers, which are proved or admitted to have been 
written by the party whose signature forms the matter in 
dispute. It may therefore be safely affirmed, that the argu
ments of Mr. Justice Coleridge and Mr. Justice Patteson, 

(a) Tracy Peerage, 10 CI. & Fin. 191, per Lord CampbelL 
(6) Doe v. Snckermore,5 A. & E. 731, 735, per Patteson J. 
(e) Pea. R. 21. 
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who, in Doe v. Suckermore, would have rejected such testi
mony, are consistent with sound law as at present under
stood.(a) Whether a witness, who has in his possession a 
paper which he has seen the party write, or which he has 
received from the party in the course of correspondence, can 
recur to it at the trial for the purpose of refreshing his memory, 
is a question which admits of much doubt. Such a course 
was permitted on one occasion by Mr. Justice Dallas ;(b) but 
the correctness of this ruling, though apparently recognised by 
one learnedj uoge, has been expressly questioned by another ;(c) 
and as the leaning of the courts, for some years past, has been 
rather to limit, than to enlarge, the rule respecting proof of 
handwriting, it is presumed that this practice would not now 
be allowed. It is true that, in such a case, there is little dan
ger of an unfair selection of specimens, and therefore, so far 
as that danger constitutes the ground for rejecting comparison, 
it does not apply; but the practice is still open to the objec
tion that it enables the witness to speak to his belief, not from 
the revived impression on his mind, but from a new impression 
made during the progress of the cause, in a manner that the 
law does not sanction. 

Though scientific witnesses cannot, as before mentioned,(d) 
prove ancient or modern documents, either by actual compa
rison, or by stuoying other papers for the purpose of qualify
ing themselves to give evidence respecting the document in 
dispute, it seems that their testimony will be admissible in two 

cases. First, if the writing be ancient, they may state their 
belief as to the probable period at which it was written, 

(a) 5 A. & E. 703; 2 Nev. & P. 16, S. C. In this case a defendant in eject
ment produced a will, and, on one day of the trial (which lasted several days), 
called an attesting witness, who swore that the attestation was his. On his cross
examination, eighteen other signatures were shown to him (none of these bein~ 
in evidence for any other purpose of the cause), and he stated that he believed" 
them to be his. On the following day, the plaintiff tendered a witness to prove 
the attestation not to be genuine. The witness was an inspector at the Bank of 
E?gland, who had no knowledge of the handwriting of the supposed attesting 
Witness, except from having, previously to the trial, and again between the two 
days, examined the ~ignatures admitted by the attesting witness, which admis
Sion he had heard In court. Per Ld. Denman, C. J., and Williams J. such 
evidence was receivable; per Patteson and Coleridge Js., it was not.' , 

(b) Burr. v. Harper, Holt, N. P. R.420. 
(c) In Doe v. Suckermore, 5 A. & E. 72-1, Williams J. cited Burr v. Harper 

as sound law, but PattesonJ. denied that the decision was right, p. 737. 
(d) Law Rev. p. 297-299. 
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because, as the character of handwriting varies according to 
the progress of civilization, antiquarian knowledge may afford 
much assistance in arriving at a right conclusion ;(a) and, 
secondly, if the question be whether a paper is written in a 
feigned or natural hand, witnesses whose duty it has been to 
detect forgeries will, perhaps, be admissible in this country, as 
they certainly are in America,( b) on the ground that such 
persons are supposed to be more capable than ordinary men 
to pronounce a safe opinion on a subject of this nature.(c) 
Still, as experts usually come with a bias on their minds to 
support the cause in which they are embark~d, little, if any, 
weight will be attached to their evidence,(d) and the courts 
will jealously take care that their answers are confined within 
the strict bounds of the exception. Thus, on the trial of an 
information for a libel, a post-office clerk, though permitted 
to state his belief that the libel was in a feigned hand, was not 
allowed to examine a letter written by the defendant, and 
then to give his opinion as to whether the same hand wrote 

. both papers.(e) This was clearly an act of comparison, and 
the fact, if it was one, that the handwriting of the libel was in 
a disguised character, was not considered a sufficient reason 
for varying the general rule. 

There is one remaining point connected with this subject, 
on which doubts are still entertained; we allude to the ques
tion, how far the knowledge of a witness, who is called to 

(a) Doe v. Suckermore, 5 A. & E. 718, per Coleridge, J.; Tracy Peerage. 
10 Cl. & Fiu. 154. 

(b) Hammond's case, 2 Greenl. 33; Moody v. Rowell, 17 Pick. 490; Comth • 
.... Carey. 2 Pick. 4;; Lyon v. Lyman,9 Conn. 55; Hubly v. Vanhorne, 7 S. & 
R. 185; Lodge v. Phipper, 11 S. & R. 333. In America. the skilled witness 
may compare the writing in a feigned hand with other writings already in evi
dence in the cause. See cases above. 

(c) R. v. Cator, 4 Esp. 117.14.5, per Hotham B.; Goodtitle v. Braham, 4 T. 
R. 497; Doe v. Suckermore. 2 Nev. & P. 18; Fitzwalter Peerage, 10 Cl. & Fin. 
198, per Ld. Brougham. See Gurney v. Langlands, 5 B. & A. 330, where Wood 
B. having rejected such evidence, the court refused a new trial, and Carey v. 
Pitt, Pea. Add. R. 1~0, where Ld. Kenyon acted in the same manner as Wood 
B. See also the observations of Ld. Deuman in Doe v. Suckermore, 5 A. & E. 
751. 

(d) Tracy Peerage, 10 CI. &. Fin. 191, per Ld. Campbell; Gurney v. Lang
lands, 5 B. & A. 330. 

(e) R. v. Cator, 4 Esp. 117, 145, 146, per Hotham B. Persons who feel an 
interest in tracing a similarity between feigned and natural handwriting, are 
referred to the 4th vol. of Lord Chatham's Correspondence, where at p. 37 of 
the fae-similes of autographs, they will find a curious comparison of the uprigh~ 
writing of Junius with the running hand of Sir Philip Francis. 

21 ,·OL. II. 
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prove handwriting, may be tested by showing him other docu
ments, not admissible as evidence in the cause, and then 
asking him whether they are written by the same hand as the 
paper in dispute? Mr. Baron Parke, some years back, not 
only permitted this course to be adopted, but allowed all the 
papers to be shown to the jury, in order that they might see 
the degree of credit to which the witness was entitled;(a) but 
in Griffiths v. Ivory,(b) where, several witnesses being called 
to establish a signature, the opposite party proposed to ask 
each of them whether another irrelevant paper was written by 
the same person, purposing to test their knowledge by the 
agreement or disagreement of their testimony on tllis point, 
the Court of Queen's Bench decided that the question could 
not be put; and Lord Denman added, tlIRt it was immaterial 
whether it could or could not be proved that the paper, used 
as a test, was written by the party whose signature was dis
puted. This decision has been since acted upon by Mr. 
Baron Parke in one case at Nisi Prius,(c) but the Court of 
Exchequer has very recently questioned the soundness of the 
rule as laid down in the Court of Queen's Bench.(d) The 
question thus arose: A witness, being called to disprove an 
Ilcceptance, which was signed "Robert Honner," gave as a 
reasou for denying the genuineness of the signature, that the 
acceptor always signed his name "R. W. Honner." The 
opposite counsel, in cross-examination, put into his hand 
another irrelevant document, which was signed in the same 
manner as the acceptance, and the witness having admitted 
that this was written by the acceptor, he was asked whether 
the document was not signed" Robert Honner," and whether 
he would persevere in saying that the acceptor always signed 
his name "R. W. Honner?" An objection being taken to 
this course of cross-examination, Mr. Baron Alderson, after 
consulting the full court, stated, that all the barons were of 

(a) Per Parke B., in Hughes v. Rogers, 8 M. & W. 125. His lordship'. 
ruling was not afterwards questioned, though a bill of exceptions was tendered. 
Id. 

(b) 11 A. & E. 322., 3 P. & Dav. 179. 
(c) Per Parke B., in Hughes v. Rogers, 8 M. & W. 125. 
(d) Young v. Honner, 2 M. & Rob, 537; 1 C. & K4". 51. S, C. Nom. Younge 

Y • .lIonner. 
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opinion that the question mig-ht be put,(a) observing, that if 
in the document, which the witness admitted to be an auto
graph, the peculiarity existed on which he relied, as disprov
ing- the genuineness of the si:';-Ilature in dispute, that must be 
a circumstance by wiIich to test the value of his belief on the 
subject. His lordship added, that if the witness had denied 
the genuineness of the document produced as a test, he should 
not have allowed any issue to be raised on that point.(b) 
The last part of tllis ruling is entirely in accordance with the 
case of Hughes v. Rog-ers,(c) where a witness having denied 
that the signature of an attesting witness to a bond was 
genuine, and having further denied that another paper, not 
in evidence in the cause, was written by that person, the 
court decided that he could not be contradicted by calling
persons to prove that this last paper was actually written by the 
attesting witness. 

The rules deducible from these cases would seem to be 
these: first, that if a witness is called to prove or disprove a 
writing, any documents, though inadmissible in the cause, 
may be put into his hand on cross-examination, and he may 
be asked whether sllch documents are or are not written by 
the person who is supposed to have written the paper In dis
pute; secondly, if he denies that these documents are so 
written, witnesses cannot be called to contradict him, nor can 
the documents be shewn to the jury; and lastly, if he admits 
that they were written by such person, he may be further 
cross-examined as to the reasons for the belief he has 
expressed respecting the disputed paper. Thus, if he con
siders it genuine on the g-round of some peculiarity in the 
signature, he may be asked whether such peculiarity is 
observable in the paper he has admitted to be an autograph; 
if for the same reason he rejects the disputed writing as 

(a) In R. v. Murphy. 1 Arm. Mac. & Ogle, 204, Pennefather C. J. would not 
allow this course of cross-examination, as his lordship considered that it must 
end in comparison of handwriting; but in R. v: Caldwell, id. ~1.4, Perrin J. and 
Richards B. held that a witness, who had demed the handwntmg of the paper 
in dispute. bllt had admitted the genuineness of other irr~levant documents: might 
be questioned as to any similarity between them, prOVided the passages m each 
8upposed to be alike were pointed out to the witness by the hand, and were not 
read aloud, so as to go to the jury. 

(b) Young v. Honner, 2 M. & Rob. 536. 
(c) 8 M. & W. 123. 
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spurious, he may be asked ",hether in the paper offered as a 
test the same peculiarity does not prevail; and, in either 
case, the court would probably permit the irrelevant docu
ments to be laid before the jury, not that they might judge 
of the genuineness of the paper in dispute by comparing it 
with these, but that they might be enabled to appreciate the 
testimony given by the witness.(a) Whether the cour~(' pro
posed to be pursued in Griffiths v. Ivory was correct or flot, 
is another question, and one which, until some further decision 
is pronounced upon the subject, it would be mere speculation 
to attempt to resolve. 

It remains only to be observed, that the rules of evidence 
which govern the proof of handwriting, are precisely the 
same in criminal as in civil proceedings; though in favour of 
life and liberty, judges will naturally feel more disposed than 
they would be in ordinary disputes between man and man, 
to resist any endeavour to infringe these rules, or to introduce 
evidence of a doubtful description.(b)-Law Review. 

NOTES OF LEADING CASES. 

SUFFICIENCY OF THE CONSIDERATION OF A SIMPLE 

CONTRACT. 

KAYE v. DUTTON, 8 ScOTT, N. R. 495. 

The principle, that some consideration is requisite, in 
order to support a parol prl?mise, must of course be suffi
ciently familiar to our legal readers. This principle obtained 
in the Roman law, and is thus concisely stated in the second 
book of the Digests, tit. xiv. s. 7, § 4, nuda pactio obligationem 
non paret; and in the second book of the Code, tit. iii. s. 10, 
we find the rule adverted to that ex pacto actionem non nasci, 
and stated to apply where there is merely a nudum pactum. 
The case which is usually cited in our own courts as estab-

(a) Younge v. Honner, 1 C. & Kir. 53., per Alderson B. 
(b) R. v. Cator, 4 ESll- 117, 144, per Hotham B.; R. v. De la Motte. 21 How. 

St. Tr. 810, per Butler J .• and see 779 S. C. 
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Jishing the same rule, is that of Lampleigh v. Brathwait 
(Hobart, R. 105), where it was resolved that "a mere volun
tary courtesy will not have a consideration to uphold an 
assumpsit. But if that courtesy were moved by a suit or 
request of the party, that gives the assumpsit, it will bind; 
for the promise though it follows, yet it is not naked, bllt 
couples itself with the suit before, and the merits of the party 
procured hy that suit, which is the difference." With 
respect to the nature of the consideration on which an assump
sit may be founded, it is laid down in Com. Dig. tit. Action 
upon the Case upon Assumpsit, that the consideration must 
be " for the benefit of the defendant, or to the trouble or pre
judice of the plaintiff. " "Consideration," observes Mr. 
Justice Patteson, in Thomas v. Thomas (2 Q. B. 859), 
"means something which is of some value in the eye of the 
law moving from the plaintiff. " And in Selwyn'S Nisi Prius, 
41, 10th ed., consideration is defined to be, "any act of the 
plaintiff from which the defendant derives a benefit or advan
tage, or any labour, detriment, or inconvenience sustained by 
the plaintiff, however small the benefit or inconvenience may 
be, if such act is performed or such inconvenience suffered by 
the plaintiff, with the consent either expressed or implied of 
the defendant. " 

In Bourne v. Mason (I Vent. 6) the facts were, that A. 
was indebted to the plaintiff in a certain amount, and that B. 
was indebted to A. in a certain other amount, whereupon the 
defendant, in consideration of being permitted by A. to sue 
B. in his name, promised to pay A.'s debt to the plaintiff; A. 
having given such permission, and the defendant having re
covered from B., the plaintiff brought his action for the amount 
of the debt originally due to him from A., and after verdict 
the judgment was arrested, on the ground that plaintiff was a 
mere stranger to the consideration for the promise made by 
the defendant, having done nothing of trouble to himself or 
of benefit to the defendant. In this case, therefore, the action 
was held not to be maintainable, because there was no legal 
consideration at all for the defendant's promise. The case of 
Haigh v. Brooks (10 A. & E. 309) is an authority to show 
that a consideration possessing some value will be sufficient 
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to support a promise. (See per Cresswell, J., Allnutt v. Ash
endan, 6 Scott, N. R. 131.) In that case the consideration 
alleged in the declaration was the giving up a certain guaran
tee, and the defence was, that this guarantee was void under 
the statute of frauds, as not disclosing any consideration on 
the face of it, and that consequently the agreement made with 
the plaintiff was in fact a nudum pactum; on looking at the 
guarantee, however, the Court of Queen's Bench were of 
opinion that the question as to its validity was open to dis
cussion, and that there was, at all events, sufficient doubt to 
make it worth the defendant's while to possess himself of the 
guarantee, and Lord Denman in delivering judgment made 
the following remark, which is apposite to our present subject; 
" we are by no means prepared to say that any circumstances 
short of the imputation of fraud, in fact, could entitle us to 
hold that a party was not bound by a promise made upon an!! 
consideration which could be valuable." 

In Kaye v. Dutton, suprd, the plaintiff declared in assump
sit upon an agreement, reciting that a certain estate had been 
mortgaged by one Whitnall, since deceased, and that the 
plaintiff had joined in a bond as a collateral security for the 
mortgage money, and had afterwards been compelled to pay 
off a portion of it; that the defendant had taken upon him
self the management of Whitnall's affairs, had repaid to the 
plaintiff part of the money which he had paid, and had agreed 
to pay him the residue, amounting to 831., out of the proceeds 
of the mortgage property when sold, and in the mean time to 
appropriate the rents of the premises to the payment of such 
residue, inasmuch as the plaintiff had a lien upon the premises 
for the same. The agreement further recited that the defen
dant had requested the plaintiff to release and convey his 
interest in the mortgaged property to certain parties, and 
that he had done so, reserving to himself a lien on the property 
as aforesaid; and it then proceeded to state that the defendan·t 
in consideration of the plaintiff having paid the money and 
having released all his estate and interest as above-mentioned, 
reserving to himself the said lien, undertook and agreed to pay 
him the said sum of 8~1., with interest thereon. Now in 
Copis v. Middleton (Turn. & Russ. 224) it was held, that if 
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at the time a bond is given a mortgage is also made for secur
ing the debt, the surety, if he pays the bond, has a right to 
stand in the place of the mortgagee, that is to say, he has a lien 
upon the mortgaged property for the satisfaction of his claim 
against his principal; and inasmuch as the mortgagor can
llot get back his estate again without a conveyance, the secu
rity remains a valid and effectual security for the ultimate 
repayment to the surety of the money advanced by him. 
Consequently, in the case of Kaye v. Dutton, to which we 
wish particularly to direct attention, the resen'ation of the 
plaintiff's lien in his release and conveyance was, in fact, a 
reservation of the only interest which, according to the rule 
of equity above noticed, he had in the premises so conveyed, 
and the release and conveyance, by which the plaintiff really 
parted with nothing, was therefore held to form no legal con
sideration for the defendant's alleged promise. In delivering 
judgment, Tindal, C. J. remarked, that the case resembled 
that of Edwards v. Baugh (II .:'.1. & "'. 641), where the de
claration stated that certain disputes and controversies were 
pending between the plaintiff and defendant as to whether 
the defendant was indebted to the plaintiff in a certain sum 
of money, and thereupon, in consideration that the plaintiff 
would promise the defendant not to sue him for the recovery 
of the said sum in dispute, but would accept a smaller sum in 
full satisfaction, the defendant promised to pay such smaller 
sum. This declaration was held bad on general demurrer, 
because it contained no allegation that a debt was actually 
due from the defendant to the plaintiff, and because it did not 
show either expressly or by implication that a reasonable 
doubt existed between the parties as to the fact of such debt 
being due. "I think," observed Mr. Baron Rolfe, "the 
plaintiff is bound to show a consideration, in the shape of 
something either beneficial to the opposite party or detri
mental to himself. " 

Another objection, which was taken to the declaration in 
Kaye v. Dutton, was this: that an executed consideration will 
only sustain such a promise as the law will imply; that here 
the consideration, if any, was executed, and that the promise 
alleged was not such as would have been implied by law from 



248 NOTES OF LEADING CASES. 

the given circumstances. In Hopkins v. Logan (5 M. & W. 
241) it was held, that where the consideration is executed, and 
where the implied promise would be to pay on request, as in 
the case of an account stated, such consideration is not suffici .. 
ent to support a promise to pay at a future day, and several 
other cases will be found cited in the judgment (8 Scott, N. 
R. 502),which support the following proposition: that where 
the consideration is one from which a promise is by law 
implied, there no express promise made in respect of that 
consideration after it has been executed, differing from that 
which by law would be implied, can be enforced. We may 
further observe generally, that in order to sustain an action of 
assumpsit there must be-I. A request either expressed or 
implied. 2. A considerativn of some value in the eye of the 
law; and 3. A promise, either express or such as the law will 
from certain facts and circumstances imply. The case of 
Lampleigh v. Brathwait, supra, is an instance of the necessity 
of au express request. The very recent decision in Victors v. 
Davies(12 M. & W. 758), (a) proceeded on the ground thata 
request must necessarily be inferred from particular facts: that 
was an action of assumpsit for money lent, and it was observed 
by Pollock, C. B., that the statement that the money was lent 
implies that it was advanced at the request of the defendant; 
so where A. makes a payment on account of B., but without 
his knowledge or request, and B. subsequently assents to this 
payment, an antecedent request by him will be implied. 
(See also Nordenstrom v. Pitt, 13 M. & W. 723.) In cases 
where the law would raise an implied promise, it certainly 
seems, on the authority of the cases above referred to, that no 
express promise differing therefrom can be enforced; and as 
observed by Tindal C. J., these cases may have proceeded on 
the principle, that the consideration was exhausted by the pro
mise implied by law from the very execution of it, and that 
consequently any promise afterwards made must be nudum 
pactum, there remaining no consideration to support it. 
Another class of cases may however occur, in which there is 
a consideration, from which the law would not imply a promise, 

(tJ) See Law Magazine, N. 8., No. 3, p. 406. 
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as where the party suing has sustained a detriment to himself 
or conferred a benefit on the defendant at his request, under 
circumstances which would not raise any implied promise. 
In such case it appears to have been held in some instances 
that the act done at the request of the party charged is a suffi
cient consideration to render binding a promise afterwards made 
by him in respect of the act so done. (J udg'ment, 8 Scott, 
N. R. 502, 503.) And this view of the subject seems quite 
in accordance with the resolution in Lampleigh v. Brathwait, 
that a courtesy, if moved by a request of the promiser, will 
bind; because in this case the subsequent promise is not na
ked but couples itseif with the previous request. 

The decision of the court in Kaye v. Dutton shows that 
although it may in ordinary cases be very easy to determine 
whether there be a sufficient consideration for the alleged pro
mise, yet circumstances may and do occur in which that which 
at first. sight appears to constitute a good consideration will, on 
further investigation, prove insufficient, as causing no detri
ment to the plaintiff or benefit to the defendant; and this case 
likewise shows how necessary it is before drawing the declara
tion on an assumpsit, when the consideration is executed, to 
determine-1st, Whether from the facts submitted there be 
any promise implied by law; and 2dly, If there be such an 
implied promise, what is its precise nature? Having' deter
mined these points, the pleader will be careful to allege no 
promise different from that which would be by law implied. 

We shall conclude these remarks by considering very shortly 
another question, which was raised in the argument in Kaye v. 
Dutton, but which it was unnecessary for the court to decide: 
viz. whether a mere moral consideration, to which the law will 
give no effect, is sufficient to support a subsequent promise. 
It certainly seems singular that a question so interesting and 
important as this should not have been formally decided, espe
cially when we consider how frequently the attention of courts 
of law is directed to the nature and sufficiency of the conside
ration for a promise. The cases of Lee v. Muggeridge (5 
Taunt. 36), Watson v. Turner (Bull. N. P. 147), and some 
others, which will be found collected and commented upon in 
the note to Wennall v. Adney (3 B.& P. 247), are usually cited 

2K VOL. II. 
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as favouring an affirmative answer to the above question; but 
we apprehend that the authorities in support of the negative 
will, on investigation, be found greatly to prevail. In Little
field v. Shee (2 B. & Ad. 811) Lord Tenterden, although he 
does not go to the extent of overruling Lee v. Muggeridge, 
observes, that "the doctrine that a moral obligation is a suffi
cient consideration for a subsEquent promise, is one which 
should be received with some limitation," and this observation 
of the above very learned judge is cited and approved of by 
the Court of Queen's Bench in Monkman v. Shepherdson (It 
A. & E. 415), and in Eastwood v. Kenyon (II A. & E. 447), 
where the same court expressly adopted the conclusion deduced 
from the authorities considered in the note to Wennall v. Ad
ney, already alluded to. This conclusion is, that an express 
promise can only revive a precedent good consideration, which 
might have been enforced at law, through the medium of an 
implied promise, had it not been suspended by some positive 
rule at law, but can give no original cause of action, if the 
obligation on which it is founded, never could have been en
forced at law, though not barred by any legal maxim or statute 
provision." In the course of the judgment, in Eastwood v. 
Kenyon, delivered by Lord Denman, his Lordship observed, 
that the doctrine of the sufficiency of a moral consideration 
would, if carried out, annihilate the necessity for any conside
ration at all, inasmuch as the mere fact of giving a promise 
creates a moral obligation to perform it, and likewise that 
" the enforcement of such promises by law, however plausibly 
reconciled by the desire to effect all conscientious engage
ments, might be attended with mischievous consequences to 
society, one of which would be the frequent preference of 
voluntary undertakings to claims for just debts; suits would 
thereby be multiplied, and ,'oluntary undertakings would also 
be multiplied, to the prejudice of real creditors. The temp
tations of executors would be much increased by the preva
lence of such a rloctrine, and the faithful discharge of their 
duty be rendered more difficult." In addition to these au
thorities, we may call in aid a remark of Park, B. in Jennings 
v. Brown (9 M. & W. 501) to the effect that a mere moral 
consideration" is nothing," and of Tindal, C. J., in the prin-
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cipal case (8 Scott, N. R. 499) that" no doubt a subsequent 
express promise will not convert into a debt that wllich of 
itself was not a legal debt;" and we think WI' may in conclu
sion venture to affirm, as a proposition consistent with the 
principles of law and of common Sl'llse, that a mere promise 
to do that which never l'uuld have been enforced before a 
legal tribunal, however billdiHg it be in foro conscientice, will 
not suffice at law to sustain an action of assumpsit. 

The case of Kaye v. Dutton may he conveniently noted in 
Chitty on Contracts, third edition, 48.-Law Magazine. 

------

POINTS OF PRACTICE. 

WHEN A NEW TRIAL WILL BE GRANTED, THE VERDICT BEING 

A0AI:\ST EVIDENCE. 

HALL V. POYSER, 13 M. & W. 600. 

The most ancient proceeding recognised by the common 
law ill case of a wrong verdict being returned by the jury 
summoned to try an issue joined between the parties to an 
action, was by the writ of attaint, so called, according to Sir 
E. Coke (1 st I nst. 294 b), from the Latin word tinctus or 
attinctus, "for that if the petty jury be attainted of a false 
oath, they are stained with perjury, and become infamous for 
ever;" the punishment inflicted for this offence, in case of 
conviction, being more oyer extremely severe, as will be seen 
by a reference to the passage in Coke's Commentaries imme
diately following that above cited. The rigour of the law 
was, however, mitigated in this respect by the stat. 23 Hen. 
VIII. c. 3, and the writ of attaint was altogether abolished by 
the stat. 6 Geo. IV. c. 50, s. 60, which enacted, that from and 
after the passing of that act it should not be lawful, either for 
the king or anyone on hi.~ behalf, or for any party or parties 
in any case whatsoever, to commence or prosecute any such 
writ against any jury or jurors for the verdict by them given, 
or against the party or parties who should have judgment 
upon such verdict. With reference to the latter part of this 
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passage, we may observe, that the object of the writ of ~ttaint 
was twofold, 1st. to punish the jury for their false verdICt, as 
already stated, and 2ndly, according to Sir H. Finch, in his 
Discourse of Law, p. 484, to reverse the judgment following 
upon such verdict, and to restore the party to all that he had 
lost thereby. At the present day, we apprehend, that prac
tically there is no mode of punishing a jury for returning a 
wrongful verdict; but in this case the party aggrieved may 
obtain redress by applying to the court in banco, who will, if 
sufficient cause be shown, set aside the verdict, and grant a 
new trial. One of the grounds for granting such new trial 
is, misconduct of the jury, provided it be such as to satisfy 
the court that the verdict has been determined on without 
that grave and serious deliberation, that right exercise of 
judgment, and that total absence of all partiality, which is 
essential for the proper exercise of those highly important 
duties which jurymen are called upon to discharge. In liKe 
manner, if the verdict be a perverse verdict, or clearly con
trary to evidence, it will be set aside by the full court, and a 
venire de novo will be awarded. Mellin v. Taylor (3 B. N. 
C. lO9) is a striking instance of that particular branch of the 
discretionary jurisdiction of the courts to which we now refer~ 
This was an action to recover damages for criminal conver
sation with the plaintiff·s wife; the evidence was extremely 
conflicting, although certainly the weight of evidence was in 
favour of the plaintiff; the jury, however, found for the defen
dant; a new trial was subsequently moved for on the ground 
that the verdict thus given was against evidence; and al
though it was contended on behalf of the defendant, that 
where there is evidence on both sides it is not the practice to 
set aside the verdict merely because the court may form an 
opinion as to the weight of the evidence different from the 
opinion of the jury; yet the rule was made absolute, TInda~ 
C. J., after a CUI". adv. vult. thus delivering judgment: "We 
agree that in every case in which the verdict has turned upon 
a question of fact which has been submitted to a jury, and 
there is no objection to the verdict except that it is formed in 
the opinion of the court against the weight of the evidence, 
the court ought to exercise not merely a cautious, but a strict 
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and sure juogment before they send the case to a second jury. 
The general rule under such circumstances is, that the verdict 
once found shall stand, the setting it aside is the exception, 
and ought to be an exception of rare ann almost singular 
recurrence. The argument before us has gone the length of 
contending that if we send this case to a second trial we invade 
the province of the jury, and in the particular instance before 
us almost insure a verdict agaillst the defendant. I cannot 
conceive how the benefit of trial by jury can be in any way 
impaired by a cautious and prudent application of the cor
rective which is now applied for; on the contrary, I think 
that without some power of this nature residing in the breast 
of the court, the trial by jury would, in particular cases, be 
productive of injustice, and the institution itself would suffer 
in the opinion of the public." So in the language of Lord 
Kenyon, Wilkinson v. Payne (1 T. R. 469.) "In the case 
of new trials it is a general rule that in a hard action, where 
there is something on which the jury have raised a presump
tion agreeably to the justice of the case, the C(lurt will not 
interfere by granting a new trial where the objection does 
not lie in point of law." These remarks of the two very 
learned judges above named will serve as a sufficient intro
duction to the case of Hall v. Poyser (13 M. and W. 6UO.) 
This was an action by the drawers against the acceptor of a 
bill of exchange for 501., plea that" after the said acceptance 
by the defendant of the said bill of exchange, and before the 
cause of action accrued to the plaintiffs, the defenoant 
delivered to the plaintiffs, who then accepted ano received 
from the defendant, divers goods of the defendant in satis
faction and discharge of the said bill of exchange and of 
the said promise of the defenoant." Replication, travers
ing the acceptance of the goods in satisfaction and dis
charge modo et forma, and issue thereon. At the trial there 
was conflicting evidence respecting the fact thus at issue be
tween the parties; it likewise appeared that the defendant, 
having become embarrassed, had, prior to the transactions 
with the plaintiffs out of which the action on the bill arose, 
paid his other creditors a composition of ten shillings in the 
pound. The jury found a verdict for the plaintiffs, damages 
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251., and this verdict the defendant obtained a rule nisi to set 
aside, on the ground that it was against evidence, and did not 
decide the issue raised between the parties; the question for 
their consideration being, as it was contended, whether the 
bill sued on was satisfied by the delivery of the goods. It 
was argued, that if the bill was not satisfied, the plain
tiffs were entitled to recover the whole amount of it; 
if it was, the defendant was entitled to the verdict. The 
court, however, after argument, discharged the rule nisi; and 
Alderson, B., thus expressed his opinion on the point which 
had been raised: "The jury," observed the learned baron, 
" have decided the issue in favour of the plaintiffs, and have 
given them a verdict for 25/., which they find to be the amount 
of the damages. If that could be accounted for only on the 
supposition, that having disagreed as to whether the verdict 
should be for the plaintiffs or defendant, they had split the 
difference, the defendant would certainly be entitled to a new 
trial. But they may have found their unanimous verdict for the 
plaintiffs, and gi\'en them as an equitable amount of damages. 
Of this the plaintiffs do not complain; and I think, therefore, 
that we ought not to disturb the verdict." The case affords 
a good illustration of the rule, which will be found laid down 
in the books of practice, viz., that if the verdict be such as 
justice and equity require, the court will not disturb it, al
though there be conflicting evidence, and although the weight 
of such evidence may appear to preponderate against it. A 
note of Hall v. Poyser may be made in I Chitto Arch. Pro 7th 
edit. IOR9.-Law Magazine. 

A PEREI\IPTORY UNDERTAKING TO TRY AT A PARTICULAR Sl'l

TING IS AN ABSOLUTE CONDITION, THE BREACH OF WHICH 
ADMITS OF NO EXCUSE. 

PETRIE V. CULLEN, 8 Scott, N. R. 705. 

The above decision is of importance with reference to the 
stat. 14 Geo. 2, c. 17, from which the Courts of Westminster 
derive the power of giving judgment as in case of a nonsuit, 
where the plaintiff in an action neglects to go to trial accord
ing to the regular course and practice of said courts, in which 
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case the first section of the above statute ellacts, that" it shall 
and may be lawful for the judge or judges of the said courts 
respectively, at any time after such neglect, upon motion 
made in open court (due notice having been given thereof) to 
give the like judgment for the defendant or defendants in 
every such action or suit as in cases of nonsuit, unless the 
said judge or judges shall upon just cause and reasonable 
terms allow any further time or times for the trial of such 
issue, and if the plaintiff or plaintiffs shall neglect to try such 
issue within the time or times so allowed them, in every such 
case the said judge or judges shall proceed to give such judg
ments as aforesaid." In Petrie and another v. Cullen, supra, 
a rule nisi for judgment as in case of a nonsuit was obtained, 
the plaintiffs having neglected to proceed to trial at the proper 
time, and this rule was subsequently discharged upon a per
emptory undertaking by them to try at the sittings after term 
therein specified. The cause, however, was not entered for 
trial until the last day for entering causes for the sitting, and 
in consequence of its being so low on the list it was necessa
rily made a remanet; the defen,iant under these circum
stances obtained a rule absolute for judgment as in case of a 
nonsuit, and on motion to set aside the above rule and the 
judgment signed in pursuance thereof, the question was simply 
this, whether or not the plaintiffs had sufficiently complied 
with the" undertaking entered into by them as above men
tioned. On their behalf it was argued that their undertaking 
was to proceed to trial according to the course and practice 
of the court, and that they had literally complied with such 
undertaking so far at least as was practicable, the cause having 
been entered for trial within the time allowed by the practice if 
the court, and the trial having been postponed without any 
default on their part. In answer to this argument, however, 
it was observed by Maule, J. "The question is, whether the 
undertaking is an absolute one to try the cause at all events. 
or whether it is satisfied by the plaintiffs' doing what they 
reasonably could do to get the cause tried. It seems to me 
that it is as absolute as an undertaking to pay a given sum on 
a day named. From the course they pursued, I think the 
plaintiffs clearly meant that the cause should not be tried at 



256 POINTS OF PRACTICE. 

the last sittings." With respect to the correctness of the first 
position thus laid down by the learned judge, we must observe 
that Tindal, C. J. expressed some doubt, the Lord Chief Jus
tice relying upon the peculi;u circumstances of the case, which 
in his opinion clearly indicated a wilful default on the part of 
the plaintiffs; the judgment of ErIe, J. moreover entirely 
proceeded on this latter ground. "It appears to me," he 
remarks, "that the plaintiffs in the case have done all they 
could to prevent the cause from being tried at the last sit
tings." The rest of the court, how~ver, consisting of Coltman, 
J., and Maule, J., certainly adopted, we think with good 
reason, the general rule as laid down by Coleridge, J., in 
Ward v. Turner, (5 Dowl. 22,) according to which rule the 
meaning of a peremptory undertaking is, that the party under
takes at all events and without any reservation or exception, 
that the trial shall take place within the time limited, so that 
he will be responsible even if there be no moral fault and no 
neglect on his part, and although he had no controulover the 
circumstances which prevented the trial. This rule of prac
tice may, it is true, like any other inflexible rule, occasionally 
be productive of hardship to the party undertaking to go to 
trial, but on the whole it appears the most convenient as well 
as the most JURt and reasonable that can be devised. 

Note the above case in 2 Chit. Arch. Pro 7th ed. 1079.
Law Magazine. 
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INJUNCTION-PAY~IEXT OF ::\I()~EY INTO COURT. 

A suit having been brought for the specific performance of an agreement of 
compromise, and after amendment of the bill and a special injunction granted, 
on the merits confessed in answer to the original bill, restraining proceedings 
at law, judgment was obtained in an action brought by the defendants 
for the recovery of the whole amount originally claimed, but which the 
plaintiff had always denied his liability to pay, a motion was made,-amongst 
other things-for the payment into court of the amount of the judgment, or 
for security for the performance, by plaintiff, of the decree of the court. 
Payment into court refused, but security ordered to be given for the per
formance of the articles of compromise, in the event of the same being decreed. 

The pleanings in tllis cause, shewed that Merritt and one 
George Adams (now deceased), were possessed of certain 
mills, &c., in St. Catherine's, callen "The WeIland Canal 
Mills," as tenants in common; Merritt having the fee simple 
in three-fourths, and Adams in the one-fourth part thereof; 
and being so possessed, had, by articles of agreement, dated 
30th July, 1835, contracted and agreed with one Thomas 
Scott, for the sale unto him of one-tenth part of said premises; 
that he was thereupon admitted into possession, and had paid 
504[. 12s. 4d., on account of purchase-money, but no com'ey
ance executed. 

That Merritt, Adams & Scott, having become indebted to 
Samuel Street, Esquire, in the sum of J,5001., a mortgag'e to 

.. The facts of this case are reported at greater length than may be cUllsidered 
necessary on the present motion, in order to avoid a repetition thereof, in any 
report that it may be necessary to make of the cause at any subsequent stage of 
the proceedings. 

2L VOL. II. 
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secure tlle.payment of that amount was executed by Merritt 
and Adams, with the consent, &c., of Scott; and that default 
had been made in payment of said debt. 

That by a certain deed, of the 28th of August, 1839, and 
made with like consent of Scott, between Merritt and Adams, 
of the one part, and John Mittleberger and Beacher Benham, 
of the other part; and reciting that Merritt and Adams had 
let the said premises to Mittleberger for 3 years, and that 
Mittleberger had determined to carryon business with Ben
llam, during the said term, as Mittleberger & Co.; and that 
Mittleberger and George Rykert had carried on business at 
St. Catherine's, under the name, &c. of George Rykert & Co.; 
and that Mittleberger and Benham had also carried on busi
Hess with Rykert, under the style, &c., of Rykert, Mittleberger 
& Co.; and that by agreement, the said firms had been dis
solved on the 15th day of July, then last; and that Rykert 
had let to Mittlebergcr all his interest in the firms for three 
years, under certain covenants, &c. Merritt and Adams 
demised said premises to Mittleberger amI Benham for three 
years, from 15th July, then last, at certain rents, &c. And 
Merritt and Adams covenanted and agreed with Mittleberger, 
that they would from time to time, &c., during the period 
therein limited, and during the solvency of the firm of John 
Mittleberger & Co., upon the request of John Mittleberger, 
and exhibition of the books of the said firm, if required, endorse 
such notes, accept such bills, &c., as he might require or 
desire, together with the said George Rykert, to the extent 
of I ~,5001.; and beyond that sum without him in such sums 
as Mittleberger should require for use of said firm. And it 
was agreed by said deed that should Mittleberger, in the 
firm of Mittleberger & Co., sustain losses by the business, 
exceeding the profits thereof, the said demised premises of 
Merritt and Adams should be liable thereto in the proportions 
therein mentioned. 

That Merritt and Adams had executed a bond to Mittle
berger, with like consent of Scott, in the penal sum of 16,0001., 
which recited that Merritt and Adams had carried on the 
business of a grist millllt St. Catherine's, and had discontinued 
the same; and that the mill, &c., had been assigned to 
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Mittleberger, &c. &c. (to the same effect as in deed); and the 
condition thereof was to pay their proportion of the losses, or 
assign the said mill and premises, or such parts or proportions 
thereof, as would be sufficient to pay their proportions of such 
losses. 

That Mittleberger, Benham, Merritt, Adams and Ryhrt 
executed to defendants (Tobin and Murison), a joint and 
several bond, dated 6th December, Itt39, in the penal sum of 
12,5001., with a condition reciting that for the purpose of 
enabling :'IIittieberger and Benham to carry en and extend 
their business as merchants, Tobin and Murison had agreed 
to become surety by letters of credit or other collateral 
security, for the payment of all such drafts, &c. as Mittle
berger and Benham might desire, or which might be nego
ciated on their account, not exceeding 25,000[.; and making 
said bond void, if Mittie berger and Benham from time to 
time, &c. well and truly paid, &c. all debts, &c. incurred upon 
or by virtue of the credit or guarantee of deL'ndants, and also 
to save harmless, &c. 

That an agreement was made between :'IIerritt and Charles 
l\Iittleberger, acting on behalf of the defendants, and Mittle
berger, Benham and Adams, as follows: 

"Memorandum of agreement made at Toronto, between 
" \V.H. :'IIerritt, C. :'Ilittieberger, and John Mittleherger & Co., 
"witnesseth, that in consideration of l\Il'S'Hs. Murison & Co. 
"extending to the proprietors of the Welland Canal :'Irills the 
"sum of 4,000[., at 6 per cent. interest, for the term they 
"rent the mills, and the relinquishment of their names as 
"indorsers, except on a case of emergency, and in considera
"tion of their also furnishing John Mittleberger & Co. a 
"sufficient capital to continue their business and stock their 
"mills, they also assign a mortgage for the same, the said 
"W. H. Merritt agrees to give an additional security for 
"2,0001. on the premises on which he resides, on a similar 
"security being furnished by Mr. Adams on his property, or 
"in proportion to his interest.-Toronto, 25th January, 1840. 
"Signed, W. H. MERRITT, C.MITTLEBERGER, 

"JOHN MITTLEBERGER & Co., GEO. ADAMS." 
"The property mentioned in the letter of Jno. Mittle-
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"berger & Co., dated 23rd December, addressed to Mr. 
" Charles Mittleberger, is also to be mortgaged to Messrs. 
" Tobin and Murison, as collateral security, the same as the 

" mills. 
" Signed, JOHN MITTLEBERGER." 

That in pursuance of this agreement, a mortgage dated 
3rd March, 1840, (made with consent, &c. of Scott) was 
executed by Merritt and Adams, to the defendants, whereby, 
after reciting in part the deed of 28th August, 1839, to the 
effect that Merritt and Adams had thereby demised the mills 
to' Mittleberger and Benham, and had agreed to endorse the 
business paper of Mittleberger & Co. upon the conditions, &c. 
therein mentioned, and that Tobin and Murison, for the pur
pose of facilitating the business of Mittleberger & Co., had 
agreed to endorse for them to the amount of 25,000/.; and in 
order to secure Tobin and Murison for any advances they 
might make or liabilities they might incur on account of 
Mittleberger & Co., it was agreed that said premises should 
be conveyed to Tobin and Murison by way of mortgage; it 
was witnessed that Merritt did grant, &c. his three-fourth 
parts of said premises, and Adams did also grant his one-fourth 
part of said premises, with a proviso for making the same 
void, if Mittleberger and Benham, their executors, &c., or 
some or one of them, should from time to time well and truly 
payor cause to be paid unto Tobin and Murison, their 
executors, &c., all such sum or sums of money as upon a state
ment of cash or other accounts between them arising or accru
ing under and in pursuance of such agreement should appear 
to be due to Tobin and Murison, and save them harmless 
from all damages, &c. 

That in further pursuance of said agreement, Merritt (by 
consent of all parties concerned) by an indenture of 4th 
March, 1840, for 2,0001., conveyed to Tobin and Murison a 
lot in St. Catherine's, which lot VIlas substituted for the premises 
mentioned in the agreement, and had been previously sold to 

one Stephenson by Merritt, for 2,0511. lOs., payable, 1239l. 
with interest on 1st January, 1840, and 8121. lOs. in five 
annual instalments, the interest to be paid half-yearly; and 
Merritt, on the occasion of such sale to Stephenson, executed 
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a bond to him dated 17th October, 1839, with a condition for 
making the same void in case Merritt, upon payment of the 
purchase money and interest, executed a convcyancc to 
Stephenson, whereupon Stephenson was admittt-d into posses
sion ; and at the executing the said indenture, had not paid 
any part of the purchase money. All which the hill stated 
was well known to Tobin and Murison at the time of such 
execution, and that in fact it was the intention of the parties 
thereto, that the mortgage thereby created should be suhject 
to such sale to Stephenson; with a proviso for making the 
same void, on payment of 2,0001. with interest on or before 
the 15th July, 1842. 

That in further pursuance of the agreement, Adams, by an 
indenture of bargain and sale, dated 24th April, 1840, in 
consideration of 2,0001., conveyed to the defendants certain 
premises in St. Catherine's, with a like proviso, on payment 
of 2,0001. on the same day. 

That the consideration money mentioned in such deeds was 
not paid, (nor any part thereof), but the conveyances were 
intended to secure to Tobin and Murison two specific sums 
of 2,0001. advanced by them to Mitt.leberger and Benham in 
1839, and applied to the liquidation of certain demands due 
from Merritt, Adams and Scott, in relation to the said 
demised premises, being incurred for the purpose of building 
the said mills. 

That John Mittleberger endorsed on the counterpart of the 
said deed of August, 1839, the following memorandum;
" Whereas W. H. Merritt has mortgaged to Tobin and Murison 
"a certain individual property to the amount of 2,0001., and 
" George Adams a similar mortgage on individual property 
" to a like amount of 2,0001., John Mittleberger & Co. are to 
" meet the interest thereon out of their concern, and carry to 
" account all balances due by the proprietors of the Weiland 
"Canal Mills. And whereas W. H. Merritt and George 
"Adams have mortgaged the mills to the said Tobin and 
"Murison, to indemnify them for the repayment of certain 
"advances to be made to John Mittleberger & Co., not exceed
" ing 25,0001., to stock the mills for John Mittleberger & Co., 
"who are to repay the same; W. H. Merritt and G. Adams 
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"are to be relieved from further indorsation except in carry
"ing over the balances due by the mill company, as within 
"named, to John Mittieberger & Co. in account, until the 
" same is paid: otherwise than as above written, this agree
" ment is not varied." 

That by a certain deed, dated 23rd March, 1840, reciting 
that Merritt and Adams, were proprietors of "The WeIland 
Canal Mills," as tenants in common (in the proportions already 
set forth); and that Thomas Scott was equitably entitled to 
one-tenth part of the same, and of the rents, &c., and was 
also liable to sustain a like proportion of all losses that had 
accrued, or might accrue in the management thereof; and 
that Merritt and Adams, as such legal owners and proprietors 
thereof, had, with Scott's consent, demised the same to Mittle
berger and Benham for three years, and also, with like con
sent, had mortgaged the same to Tobin and Murison: they, the 
said Merritt and Adams, agreed that they would when thereto 
required make and execute a conveyance to Scott, of one
tenth part of tbe said premises, in the same proportions that 
Merritt and Adams held the same; such conveyance to be 
subject to the said lease and mortgage, and to all leases, 
charges and incumbrances, theretofore made or existing, or 
which should thereafter at any time before the execution of 
the said conveyance be made upon the said premises: and 
further, that Merritt, Adams and Scott were, ano. were thereby 
declared to be, severally interested and entitled to the rents, 
business, &c., of the said mills in proportion to the estates 
held or to be held by them respectively; and were also res
pectively bound and liable, and did thereby undertake and 
agree in the like proportions to sustain and bear all losses, 
damages and expenses whatsoever, that should or might in 
any manner arise, happen or accrue in or to the said mills, or 
the business or management thereof; and lastly, that the 
said agreement should be understood to apply to, and include 
all contracts, liabilities, claims, demands and transactions 
whatsoever then outstanding or existing, either in favour of 
or against the said mills or the parties thereto, arising out of 
the business of said mills, or on account of the said proprietors 
and owners thereof. 
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That Mittleberger and Benham carried on hllsinpss under 
said deed till 15th July, Hq~, whcn the three y,'ars limiteo 
for the same expired; and during that time sUlldry advanees 
wcre maoe hy the oefenoants to 1\1 ittlcberger and Benham; 
the whole whereof was not applied, or intended to be applied, 
to the purposes of the deed of :.!t'th August, 1839: that large 
remittances and payments of money and, consignments of 
goods were made by Mittleberger and Benham to Tobin and 
Murison, which were carried to the general credit of Mittle
berger and Benham; and at the expiration of the three years, 
Mittleberger & Co. were indebted to defendants on account 
of such ad,'ances, in the sum of 80,0001.; which, however, 
was reduced by l\Iittieberger and Benham to 28,0001. 

That Tobin and ;\Iurisoll eommenced (27th June, 1843) an 
action of assumpsit against Merritt, Adams and Mittleberger, 
for 28,0001, on the alleged ground that :;\Il'rritt and Adams 
were the general partners of l\Iittleberger &. Co., under the 
circumstances set forth; and at the s<lme time commenced 
several actions of covenant against Adams and Merritt, upon 
their respective covenants in the mortgages of the 4th Mareh 
and 24th April, 18-10: also, actions of ejectment against the 
tenants in possession of the prcmises mentioned in said mort
gages, and a suit of foreclosure against ;\Icrritt. 

That by certain articles of agreement, of 8th July, 1843, 
and made between plaintiff and defendants by R. E. Burns, 
Esquire, their attorney. and assented to by J. Mittleherger, 
after reciting that plaintiff and defendants had agTeed to an 
arrangement, settlement and rolllp/"()}I/is" of the sum of 11,500Z., 

which plaintiff acknowledged to owe defendants as being the 
amount of his own liabilities to them, on the following krllls 

and conditions,-lst. Plaintiff agreed and bound himself to 
release his equity of redemption in the St. Catherine's mill 
property, and then mortgaged to the defendants by plaintiff 
and Adams; and that plaintiff should procure a release of his 
wife's dower in said property; and all tllC machinery, &.c., to 
be assigned to defendants, so far as plailltUf could legally or 
lawfully do the same: also, plaintiff should assign, &c., the 
lease then held by him from the St. Catherine's Water Power 
Company, under which the water was obtained to supply the 
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said mill-the consideration for said release, as agreed between 
the parties, to be 5,0001. 2nd. Plaintiff agreed to convey, 
&c., to defendants, the fee simple of "The White Factory." 
known as "The Farnsworth Property;" the consideration 
therefor to be 1,000l.,-the release of Mrs. Merritt's dower in 
this property also to be procured. 3rd. The plaintiff agreed 
to release his equity of redemption in the property then in 
the occupation of E. W. Stephenson, in St. Catherine's, and 
procure a release of dower,-consideration therefor to be 
2,000l. 4th. After reciting that Street held the mortgage 
before-mentioned for 1,500l., executed anterior to the mort
gage to defendants, it was agreed that plaintiff should procure 
and deliver to defendants an undertaking from Street not to 
enforce the payment thereof for three years, from 1st July, 
] 843; and that upon payment by defendants, or their assigns, 
to Street, of the principal and interest, to assign over said 
mortgage to defendants or their assigns,-to discharge plain
tiff, so far as covenants in said mortgage would render him 
liable ;-And to provide for a further discharge of the said 
11,5001., it was agreed that plaintiff should assign bonds for 
the payment of 2,650l., to defendants, which bonds were all 
to be good, and secured by lands being sold for the payment 
of the same or otherwise; and to bear interest from date and 
to fall due within the period of three years, from that date. 
The lands for which said bonds were payments should be 
conveyed by plaintiff to defendants, or to such person as they 
might appoint as trustee thereof, to convey to purchasers, on 
payment of their respective purchase monies and interest, the 
dower of Mrs. Merritt in these lands to be released; and 
the lands should be ample to secure the amounts due respec
tively thereon: the consideration for this branch of the agree
ment was agreed to be 2,6501. 5th. Plaintiff agreed and 
bound himself to make good the sum of 6001., which had been 
formerly offered by Adams in an attempted compromise of 
his individual liability to defendants, in the following manner, 
viz., for 300l.; plaintiff was to assign and transfer to defend
ants the former mill books, and debts, and assets thereon 
represented as due to the proprietors of the mill, as made out 
by a schedule; and giving defendants full power to use name 
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of mill proprietors to collect the same; and ill case Adams or 
Scott should interfere in any way, and releaFe or discharge 
any action brought for the recovery of any of said debts, &c., 
then plaintiff to be answerable for, and make good the amounts 
so released; for the remaining 3001. plaintiff agreed to assign 
bonds secured upon lands, and transfer lands, in the same 
manner, with the release of dower, as agreed upon with respect 
to the foregoing lands and bllnris,-the consideration for this 
branch of the agreement to be 6001. 6th. Plaintiff agreed 
and bound himself to transfer the one-half of the schooner, 
lVm. H. Merritt,-consideration for this, 2501. It was agreed 
that plaintiff should assign, &c., to defendants, all and every 
matter, &c., connected with or belonging to said property, or 
necessary or required to gi\"e Tobin and Murison the full and 
absolute controul and ownership of the same, so far as his 
rights and interests therein extended. I t was agreed that all the 
deeds, &c., to carry this arrangement into effect, should be 
completed, executed, and delivered, on or before the 1st day 
of August, then next. 

In consideration of plaint!ff' s acknowledgment so to be due to 
Tobin and Murison the said sum of J 1,5001., and in conside
ration of satisfying the same in the manner aforesaid, and 
which arrangement Tobin and Murison bound themselves, 
and thereby agreed to accept in satisfaction and dischargc of 
the said sum ~f 11,500l.: they did thereby acquit and discharge 
plaintiff of and from the said action so commenced in the 
Queen's Bench against plaintiff, Adams and J. Mittleberger, 
and of and from the suit commenced against plaintiff in this 
court; and from that time the same should be discontinued 
and cease. It was further agreed, that upon the completion 
of the deeds, &c., and delivery thereof, to fulfil the foregoing 
arrangement, defendants should execute a general release to 
plaintiff of all claims whatsoever upon him, except such as 
should arise out of the covenants, &c., contained in such 
deeds, &c. And it was further agreed, that the actions com
menced in Q. B. against plaintiff, Adams and Scott, and against 
plaintiff respectively, by :\Iittleberger and Benham, should be 
discontinued, &c.; and that Mittleberger should release the 
same; and that Mittleberger and plaintiff, at the same time 
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that defendants released plaintiff, should execute mutual re
leases; and for the due performance of this clause on the part 
of Mittleberger, defendants thereby bound themselves. It 
was further understood and agreed, that such settlement should 
not extend, nor be construed to extend, to release any claim 
defendants might have upon Adams for any liability he was 
under upon his mortgage, executed to defendants to secure 
2000l. and interest; nor was it to extend to release Adams 
from any covenant contained in the mortgage to S. Street, or 
the mortgage to defendants upon the mill property, but should 
include all claims for which Adams might be liable to defend
ants or to Mittleberger & Co. It was agreed that plaintiff 
should assign the lease of the said mills, then held by Wood
ward and Scott; and that posseesion of the said mills and other 
property, should be delivered by plaintiff, so far as he could do 
the same, on completion of the deeds, &c. Lastly, it was agreed, 
that each party should pay and bear his and their own costs 
and charges theretofore incurred; and that the expense of 
preparing and executing the papers, &c., on the part of plain
tiff, should be borne by plaintiff, to which said articles of 
agreement were annexed by defendants or their agent, or with 
their or his consent, two lists or schedules, one being. a list of 
the debts due to the Welland Canal Mill Company, on the 
31st December, 1842, and bearing the following endorsement, 
namely, "The within debts to be transferred to Tobin and 
" Murison, per agreement, dated July, 1843. W. H. Merritt 
" to be accountable for Messrs. Adams and Scott 1Iot cancel
" ling the same, but subject to no further costs or liability." 
And the other being a list of sureties to be furnished by 
plaintiff in satisfaction of the sums of 26501. and 3001., men
tioned in the agreement and headed to that effect, and I;on
taining the following memorandum subjoined, namely, " In 
" surety for 2950/., if this sum is made out of the above within 
"three years, the residue will be restored to Mr. Merritt; 
"meanwhile, bonds and titles are to be made over by Mr. 
" Merritt, according to the annexed agreement, or Mr. Merritt 
" may reduce these sureties to the required sum of 29501., by 
" changes of the sureties, such as will be satisfactory to Mr. 
" Burns, according to the agreement. A letter is to be pro-
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"duced, stating that properties on which the sums opposite 
"the names of Blackmoor, T. Merritt and Ingersoll, are to 
" be secured, are good securities for the sums named. In the 
"above amounts, the interest is included to ht January, 
" 184:3, on such as were due." Which said lists, headings, 
endorsements and memorandum, were in the handwriting ot 
defendants or one of them, or of their agent duly authorised. 

That in pursuance and performance of the said agreement 
on his part, the plaintiff caused to be prepared the several 
indentures, &c., contained in a certain schedule, and his wife 
had released her dower; and had offered to deliver them to 
the defendants through Mr. Burns, their agent, and had also 
procured from Street the undertaking before mentioned, and 
delivered the same to the said agent, and had also offered to 
deliver in the same manner the bonds duly a&signed mentioned 
in the indenture before set forth, and that the bourls were 
good and secured by lands being sold, and that the lands 
were ample to secure the amounts due; that he had also 
offered to deliver the mill books, and offered, so far as he was 
able, to deliver to the defenrlants possession of the property 
mentioned in the said articles, and had directed the tenants 
thereof thenceforth to pay their rents so far as the plaintiff 
was interested therein to the defendants; and further, that the 
plaintiff performed or off('red to perform his part of the said 
articles in all other re~peC'h. 

The bill charged that the defendants, through their agent 
(Burns) had accepted all the sairl indentures, &e. with the 
exception of the one purporting to convey the plaintiff's equity 
of redemption in the premises comprised in Street's mortgage, 
and which they refused to accept on the ground that it con
veyed only three-fourth parts of the premises, less three
fourths of one-tenth, that being Scott's property; charged 
further, that the defendants, or their agents, had full notice of 
Scott's interest in the premises at the time of the execution 
of the articles; also, that on the 22nd of August, 1843, Burns, 
as the agent of the defendants, wrote to the plaintiff, requiring 
him to procure ]\Ir. Street to add to a certain letter, written by 
Street, an undertaking to assign to such person as defendant,. 
should appoint upon payment, &c., which was done and sent 
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by plaintiff to Burns on the 6th of September,-that upon 
examining the bonds, &c., Burns, as such agent objected to 
three of them; but that upon plaintiff remarking that the 
whole amount of such bonds, by the agreement, was to be 
only 2,6001.; and the amount of those assigned was 3,3001., the 
excess would compensate for any defects in the bonds so ob
jected to by Burns (all the rest of said bonds having beE'n 
accepted by him as such agent); he was satisfied with such 
suggestion of plaintiff, and waived his objections thereto and 
accepted the same, and all the otller bonds, and thereupon 
handed to plaintiff a release-(said to have been afterwards 
signed by defendants)-and at that time it was agreed between 
plaintiff and Burns, that plaintiff should cause to be prepared a 
proper indenture for the assignment of said mill debts, which 
was done and forwarded to Toronto, and perused by Mr. 
Draper, one of plaintiff's counsel, and Burns, and accepted 
by Burns in the manner before mentioned. It was after
wards discovered that the lands mentioned in Reynold's 
bond had been conveyed to another person. Bill charged 
that although such was the fact, plaintiff had so conveyed by 
mistake, and had subsequently obtained are-conveyance, &c. ; 
also that Burns had transmitted a copy of the articles of 8th 
July, 1843, to defendants before execution, for their approval 
thereof; and that upon perusal and consideration thereof, 
defendants executed a general release from them to plaintiff, 
pursuant to said articles, and transmitted the same to Burns, 
to be delivered to plaintiff in fulfilment of said agreement; 
and that therefore the articles were ratified. Bill further 
charged, that negociations had been entered into previously 
to the execution of said articles between plaintiff, Adams and 
Scott, on the one side, and defendants, on the other, for the 
settlement of the matters in dispute: and that plaintiff and 
Murison had had several interviews in relation to such nego
ciations, and that it was perfectly understood, that to any 
settlement that might be made, Adams and Scott were to be 
parties as well as plaintiff, and thereby defendants were to 
acquire the entire interest in the said mill premises; and that 
it was well known to defendants that Scott was interested in 
said premises, and that plaintiff had, in fact, communicated to 
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Murison that Scott was a part owner. That such negociations 
failed, and it was afterwards suggested to plaintiff by Burns, 
that he should make a settlement with defendants on his own 
individual account, apart from Adams and Scott, after which 
the said articles of 8th July \H're entered into; and that plain
tiff caused to be introduced into the articles, after they had 
been drawn, the words, "So jill' as the said Tr: H. ]}lerritt can 
legally or lawfully do the same;" the better to shew the indi
vidllalnature of such setttlement, and the intention of plain
tiff to deal only with what belonged to himself. That Burns 
led plaintiff and his legal advisers to believe that he had full 
authority to settle the matters in dispute between plaintiff and 
defendants in any manner he thought fit,-that Scott was in 
possession of mill premises jointly with plaintiff and Adams, 
and thereby Murison had notice that Scott was interested 
therein. That the deed of 23rd March, 1840, from plaintiff 
and Adams to Scott, was left with J. Mittleberger, and com
municated by him to defendants; and that before execution 
of articles, the same was in possession of Burns. That during 
the negociations, the actions brought by defendants against 
plaintiff were suspended, and were not further prosecuted 
until after the disagreement occurred rt:specting the form of 
the indenture, releasing the equity of redemption, when they 
were renewed; also, that Burns, as such agent, had, on the 
31st of August, 1845, written a letter to Mr. Boomer, of 
Niagara, directing in what manner the debts of the mill com
pany should be assigned, what covenants to introduce, &c. 

The prayer of the bill was, that it might be declared that 
plaintiff, by said articles, contracted only for the sale of his 
own interest in the premises; and that Burns had authority 
to contract therefor on behalf of defendants, in manner ap
pearing by said articles, or that defendants recognised and 
confirmed the said articles, &c. If no such authority or re
cognition by defendants, so as to bind defendants to the full 
extent, then that said articles may be established, so far as 
Burns had authority, that articles might be specifically per
formed, and for injunction to stay actions, &c. &c. 

Upon the facts disclosed in the amended bill, and the 
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answer to the original bill, the plaintiff moved for a special 
injunction to stay trial; the court, however, granted the in
junction to stay execution only. The defendant Murison, by 
his answer to the amended bill, denied all knowledge of Scott's 
interest in the mill premises before the execution of the in
denture of mortgage of 3rd March, 1843; and was only 
informed thereof during the pendency of the negociations for 
a settlement: he also denied that Burns had any authority 
to make the arrangement mentioned, except upon the terms 
of obtaining full and complete title to the mill property, and 
stated that plaintiff had agreed to arrange with Scott for the 
transfer of his one-tenth part of mill property, and therefore 
Burns refused to accept the release of Merritt's equity of 
redemption, with the clause reserving Scott's right: the same 
having been introduced into the conveyance after the execu
tion thereof by plaintiff and his wife. The other material 
facts of the case were admitted. 

Since the granting of the injunction, a verdict had been 
rendered in fayour of defendants in the suit against Merritt 
and Mittleberger for 26,014Z. I5s. 7d., upon which judgment 
had been entered. 

After Murison had filed his answer, and the judgment 
against Merritt and Mittleberger had been so entered, the 
defendants moved, that the injunction might be dissolved, 
or that the plaintiff should be directed to pay into court, the 
sum of 24,3971. 2s., sworn by the defendants in their answer 
to be due, with interest thereon, or the sum of26,014Z. I5s. 7d., 
being the amount of the judgment at law recovered by the 
defendants against Merritt and Mittleberger, with interest 
thereon: or that Merritt should, within fourteen days, give 
security for payment of said monies; or security for per
formance, by him, of the decree or order of the court. 

The motion coming on for argument, Blake and rankougk
net for the defendants, contended that the deed was clearly a 
deed of composition, and not one of compromise; and further, 
that according to the general doctrine laid down by courts of 
equity in England, the rights of a party in an action at law 
would never be interfered with, by injunction, without ordering 
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the amount of the demand when ascertained-either by a ver
dict or by the answer-into court, so that the plaintiff (at law) 
may be secured in his claim. 

Amongst the cases cited for the defendants were :-W vnne 
v. Griffiths, I S. and S., 147; McKenzie v. McKenzie, HiVes. 
372; Exparte Yere 19, VI's. 93; Stapylton v. Scott, 13 Yes. 
425; Dally y. Catch lowe, 4 Price, 147; Goddard v. Sloper, 
9 Price, 182; Playfair Y. Birmingham, &c., Railway Compo 
9 Law Jour. 255; Meux V. Smith, 7 Jurist, 825; Potts V. 

Butler, I Cox. 330; Culley y. Hickling, 2 B. C. C., 182; 
Thornberry V. Bevill, I Y. and C., N. S., 556. 

Sullivan, Cameron and Estell, for the plaintiff, cited Attwood 
V. I Russel, 352; Leonard V. Leonard, 2 B. and B., 
171; Hill V. Buckley, 17 VI's. 394; Graham V. Oliver, 3 
Beav. 124; Allan V. Inman, 7 Jurist, 433; Clewes V. Hig
ginson, I V. and B. 524, 15 Ves. 516; Binks V. Lord Rokeby, 
2 Swans., 222; Hayward V. Greenwood, 7 Price, 537; Boehm 
V. Wood, I J. and W., 420; Lord Ormond V. Anderson 2 B. 
and B., 370; Hudson V. Bartram, 3 Madd., 440; Hearne V. 

Tenant, 13 Ves. 287; Halsey Y. Grant, 13 VI's., 73; Seton 
V. Slade, 7 Ves. 264, 2 Story's Eq. Jur. sec. 776-7-8-9 and 
80, and notes; Ramsbottam V. Gosden, I V. and B. 165; 
Flood V. Finlay, 2 Band B. 9. 

THE VICE CHANCELLOR.-The general rule is sufficiently 
clear, that wherever there is a legal demand subject to an 
equitable defeasance, the court will not restrain the defendant, 
and try the equity without ordering into court the fund,
about which, at law at least, there can be no dispute; as where 
there has been a verdict at law, or an award for a sum of 
money, or where the defendant has sworn by his answer that 
a sum of money is due to him. The cases on this subject 
appear to have arisen chiefly on applications to continue in
junctions already obtained. On this subject, Eden observes: 
" The usual mode at present is, to order the money to be paid 
" into court, for which a reasonable time will be given, accord
" ing to the greatness of the sum or the distance of the party; 
"this, however, will not be done where there is matter con
" fessed in the answer sufficient for a total relief." 

That there is sufficient confessed in the answer to make it 
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clear that total relief upon that can be given, is not pretended. 
The question is, whether it comes within that rule by which 
clear legal demands are dealt with. 

In the cases relied on in support of this application, the 
legality of the demand was admitted, and the very ground of 
the application to equity, as the only means of relief. The 
present case differs in this respect, that the legality of the 
demand has from the beginning been denied, except for a 
certain sum indirectly, as due from Merritt to Mittleberger 
& Co., the debtors of Tobin & Co., of which they could only 
become possessed through the circuity of an action by Mittle
berger & Co. 

The debt now claimed against Merritt, as a partner with 
MittIeberger, has been denied, and the character of a partner 
repudiated. That he had in fact made himself liable within 
the laws relating to partnership, I am informed, has lately 
been proved by a trial at law; with regard to the present 
question we can only look at the equitable relation in which 
the two parties had placed themselves in respect to each other, 
long previous to that trial. 

However clear it may be, and I doubt not it is, that Merritt 
had, whether knowingly or not, made himselflegally a partner 
with Mittleberger and Benham, I do not see, had this contro
versy been confined to a court of equity, how Tobin and 
Murison could have turned upon Merritt as a partner with 
Mittleberger and Benham, after dealing with him as security 
for that firm only, under an instrument which, to me, would 
have appeared imcompatible with the existence of a partner
ship, and limited the effect of Merritt's liability to the bond' 
and mortgage. During the time of making the advances to 
Mittleberger and Benham, Tobin & Co. seem only to have 
looked to Merritt as security; and Merritt's taking upon him
self such a character (had nothing further appeared in the 
case), would have been sufficiently explained by his desire to 
advance the prosperity of the tenants of his mills, raising no 
presumption of partnership. 

Mittleberger and Benham fail; . and Tobin & Co., probably 
on further information as to Merritt's liability as a pkrtner, 
institute an action against him (it is unnecessary for present 
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purposes to introduce the name of Adams), for the whole 
amount due to them from Mittleberger and Benham. An 
action is also commenced against Merritt, by Mittleberger 
and Benham; a proceeding totally incompatible with their 
belief in the actual existence of any partnership between 
them, but which, however, proves nothing against an infer
ence of a court of law upon premises laid before them. 
Merritt still denies his liability beyond the bond and mort
gage given by him and received by Tobin and Murison, not 
as a partner with, but as surety for Mittleberger and Benham; 
and in this state of things-in this, then at least, doubtful 
state of each other's rights, an agreement is entered into 
"for a settlement and compromise,"-predicated on l\'lerritt's 
liability to the extent of 11,5001., acknowledged only "on the 

following terms and conditions," &c. 
Here is anything but an unconditional admission of a legal 

debt; or proof on the other hand of being certain to establish 
one. This agreement to compromise a claim then question
able, and prima facie very questionable, was in progress of 
being carried into effect by Merritt performing his portion of 
the contract: his being to convey, and theirs to receive. 

For reasons which only apply to the decision of the merits 
of this case, the arrangement is not carried into perfect ful
filment,-each party to the contract attributing to the other 
the fault of the non-fulfilment. The one resumes his action 
at law; one part of the agreement respecting which was, that 
it was to be abandoned: the other applies to the Court 
of Chancery to restrain proceedings against the equity of the 
agreement. An injunction was granted not according to the 
application, which was to stay trial (and many cogent cases 
were cited to justify such a proceeding), but to stay execution. 
It is alleged that there is no equity confessed in the answer, 
-the strongest prima facie equity appears in the fact of the 
agreement to compromise; whether or not Mr. Merritt has 
by his neglect forfeited the right to enforce that agreement 
is matter for evidence; it is sufficient for the purpose of sup
porting his case for the present, that it is not certain that he has. 

It is contended that, by Merritt's own shewing he allowed 
such a time to elapse as deprives him of the benefit of an 

2N VOL. II. 
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agreement for a composition, on failure of any of the conditions 
of which, the creditor's full rights revert to him; but it is 
clearly not a composition, which is the acceptance of a part in 
lieu of the whole of an ascertained debt, but a compromise
to avoid litigation on a doubtful claim-a proceeding which 
has always been favourably viewed by the courts. The com
promise of a doubtful claim is held a good consideration for 
foregoing a possible right. See Atwood v. --,1 Russell 353: 
a very strong case, in which the subsequent discovery of one 
of the parties' legal rights was not allowed to affect the validity 
of the compromise. The Master of the Rolls observes, in 
answer to the argument on the alleged want of consideration: 
" The compromise of such a claim entered into with due 
"deliberation, even if it were doubtful whether the claim was 
" sucll as could have been made effectual, is a sufficient con
" sideration, both at law and in equity, for such an agree
"ment." " The objection for want of consideration for the 
" agrt!t'ment, has no more foundation than the objection which 
"proceeded upon the defendant's alleged mistake as to his 
"legal liability." That Tobin and Murison's claim to the 
full extent, as founded on an alleged partnership between 
Merritt, Mittleberger, and Benham, was then at least, a 
matter of doubt on their part, is I think, clear from the agree
ment, which is with a party recognized not to be a partner; 
for while they retain their rights against Mittleberger, they 
compromise with Merritt, and agree to give him a release in 
fnll. Now, a release of ODe joint debtor being a release to 
all, it is clear that their agreement was an undertaking not to 
proceed against him not as a partner; and if there were none 
of the suggested obstacles in the way, it would be difficult to 
say that this was not a case where the enforcement of specific 
performance would be decreed. 

The injunction was, I think, rightly granted. The agree
ment to compromise appeared-no legal liability was admitted 
as the ground of relief on account of an equitable defeasance 
of such legal liability, and no specific debt was sworn to. To 
have ordered to be paid into court a large sum stated to be due 
from the alleged partnership of Merritt, Mittleberger and 
Benham, would have been to prejuilge the question that there 
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was a partnership, for upon that ground ouly was any claim 
beyond the liability as surety ever set up. This question as 
to partnership, or no partnership, was purely a matter for a 
court of law; the agreemlld, which was in fact a waiver, quoad 

hoc, of the claim against nL-rritt in the character of a partner, 
presenting only this subject for inquiry to the Court of Chan
cery: the agreement being fair on the face of it, and entE'red 
into with due deliberation under the advice of experienced 
counsel-was there or not, in the conduct of l\Il'lTitt, in ob
structing the carrying out of such agreemcnt, that which 
would induce the court to refuse a decree of specific per
formance. The mere fact of a subsequent action having 
proved the existence of a partnership, is no reason for now 
ordering the money to be paid into court; for the result of 
the cause may, by possibility, shew that the action was one 
which the parties had deprived themselves of the right to 
bring. It does not prove within the decision of ". Yllne v. 
Griffith, 1 Sim. and St. 147, that this ought to have been a 
condition on the compliance with which alone the plaintiff 
could have obtained his injunction. 

With regard to the alleged impossibility of enforcing this 
agreement, from the fact that Merritt has it not in his power 
to comply with certain conditions contained in it, it is unne
cessary, if not improper at this stage of the case, to enter 
minutely into the question, further than to remark that the 
difficulties are not so glaringly clear as to render ;\Ierritt's 
case hopeless. Had they been so, of course even the qualified 
injunction which he obtained would not have been granted. 

It is the intent of the parties which, in all agreements, is to 
be carried out, if not literally yet effectually. Agreements 
to compromise are treated by courts with the same respect as 
agreements between vendor and vendee; and the rule is, that 
small deviations from the terms shall not vitiate a contract, 
where relief can be given in compensation.-Stapylton v. 
Scott, 13 Ves. 428. A party failing in doing that part of a 
contract which had been the strong inducement for the purchaser 
entering into it, specific performance will not be decreed; 
but when the question is simply of more or less, and the pur
chase-money can be reduced in proportion to the ascertained 
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diminution of the property, it has never been held a sufficient 
reason for rescinding a contract that the terms cannot be com
plied with to the letter.-Binks v. Lord Rokeby, 2 Swans. 
222; the case of the purchaser of an estate, described as 
tithe free. Had the estate been found subject to tithes gene
rally, the purchaser would not have been compellable to take 
it, for its being tithe free, might have been his inducement to 
purchase; but a portion only being found so subject (in this 
case it was 32 acres out of 140), compensation was decreed by 
an abatement of the price. He had in fact a tithe-free estate, 
only it amounted to 108, instead of 140 acres. 

Two or three particulars are strongly relied on in the 
present case of deviation from the terms of the agreement 
when the same was to be carried into effect; as that an inter
est of one-tenth in certain mills, to be conveyed by Merritt 
to Tobin and Murison, was in fact the property of Scott; and 
that Merritt refused to execute the conveyance, unless Scott's 
share were excepted from its operation; and it is stated that 
Merritt undertook to have this matter settled with Scott
and why this was not promptly done does not appear. But 
it does not necessarily follow that this was a breach of the 
agreement on the part of Merritt, or that he could have any 
object in forcing Scott as a joint tenant on Tobin and Muri
son. This would have been plainly inconsistent with the 
agreement by lessening the amount represented by those 
mills in the compromise, different portions of property being 
taken, as forming an aggregate of 11,500l.; all of which were 
to be conveyed, of course, with all convenient promptitude. 
May it not be probable that Merritt might desire, on seeing 
the literal terms of the conveyance, which was not likely to 
have been drawn by his own hand, that Scott's subordinate 
interest in the equity of redemption of those mills, should be 
conveyed in a more regular manner; though it is not clear, 
looking at the contract between Merritt and Scott, that Mer
ritt had not retained a right to encumber and deal with that 
portion of the mill property to meet the emergencies of the 
partnership then subsisting between Merritt and Adams, 
subject to consequent settlement between themselves. 

Other objections were also urged, that certain bonds for 
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land purchases which were to be assigned, were not the 
identical bonds specified; and that the interest in another 
portion of the real property to be conveyed was not the par
ticular estate described, but one of a different nature. 

Now, what was the intent of this agreement? In terms that 
Tobin and Murison should have certain specified portions of 
Merritt's property assigned to them, each portion representing 
a certain sum, in the whole 11,500l., to compromise a disputed 
liability. Did the having carried into literal operation these 
particular items of the arrangement, form" the strong induce
ment," which led Tobin and Murison to enter into this agree
ment-or was it simply that various portions of the property 
should with all convenient speed be conveyed to them, of the 
full and admitted value of 11,500l. ? 

These questions may be of sufficient difficulty in Merritt's 
way to produce the dismissal of his bill; but they do not on 
the face of them bear such manifest importance; and for the 
purpose of this expression of opinion alone, I now refer to 
them, as they belong to the inquiry into the merits of the 
case, and not to the decision of this interlocutory motion. 

Motion for payment 0/ money into court refused, and security or
dered to be given for the due performance 0/ the articles if compro
mise by plaintiff, in the event 0/ a decree to that effect being made. 
Costs to be costs in the cause. 

[NoTE.-Tllls suit was orisinally commenced by Merritt and Adams; but 
Adams-as above stated -havmg died, and the suit since that time having been 
carried on by Merritt alone, who had always been the principal plaintiff, it 
was not considered necessary to introduce the name of Adams otherwise than 
has been done.] 



REPORTS IN CHANCERY. 

IN REVIEW. 

FRIDAY, DECEMBER 19, 1845. 

Ex PARTE DETLOR.-RE DETLOR, A BANKRUPT. 

Where a trader had requested one of his creditors to sue out a commissiGD of 
bankruptcy against such trader, and upon the promise of heing afterwards 
paid his debt in full, the creditor sued out the commission, and the judge below 
had refused to grant the bankrupt his certificate: upon a petition being 
presented to the Court of Review, on behalf of the bankrupt, against the order 
refusing such certificate, the court refused to interfere. 

This was an application by petition of the bankrupt, against 
an order of the judge of the Midland District Court (acting in 
bankruptcy), expressed in the following terms: 

" I do order that the bankrupt's certificate be not granted, as the 
" commission issued at the instance of the bankrupt, and with collu
" sion between him and the petitioning creditor." 

The evidence of collusion was, the bankrupt's examination 
and the petitioning creditor's admission before the court below. 
The bankrupt, in his examination had stated, that not being 
able to make any arrangement with his creditors, he applied 
to one of them, who afterwards became the petitioning credi
tor, to take out a commission against him; and he promised 
to pay the latter in full, notwithstanding his certificate; but 
the petitioning creditor received no further security. The 
latter admitted the accuracy of this statement, and that he had 
not sued out the commission for his own benefit. The certi
ficate was opposed before the commissioner by some of the 
creditors, on several grounds, all of which, except the one set 
forth in the order, were over-ruled. A copy of all the pro
ceedings before the court below, had been returned to this 
court, and from these, amongst other things, it appeared that 
the petitioning creditor's debt had been proved and allowed; 
and that the bankrupt had given up to the assignees certain 
as!lets, as being all he had. 

Mowat, in support of the petition.-Such a circumstance as 
that on which the judge below has founded his refusal in this 
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matter, could at no period, even in England, be taken advan
tage of to deprive a bankrupt of his certificate, though it con
stituted at one time a sufficient reason for superseding a com
mission. That was always the settled practice in England, 
and not a single case or dictum can be cited to the contrary. 
It is only for fraud, or grossly improper conduct, that a certi
ficate is ever refused; and there is certainly no fraud or 
grossly improper conduct in an insolvent trader desiring, or 
even actively endeavourill~ to have all his effects divided 
among his creditors fairly and equally; and then to be relieved 
from further liability for claims wllich he cannot fully dis
charge, and the existence of which puts it in most cases out 
of his power ever fully to discharge them, even when he 
desires to do so. Our bankrupt act, (S. tiD) points out specifi
cally the grounds which disentitle a bankrupt to his certificate, 
or make it void if granted; and among these are not to be 
found either the reason now urged, or many other reasons, 
which however would be abundantly sufficient for superse
ding a commission. The good sense of a distinction in this 
respect is obvious. \Yhen a commission is superseded, the 
bankrupt and his creditors are merely restored to the position 
they occupied before the commission issued. When, on the 
other hand, a certificate is refused, but the commission ac
quiesced in by all parties, the creditors retain all the bank
rupt's present assets, and are entitled to all he may acquire 
up to the day of his death; and the bankrupt is thus forever 
prevented from resuming business-so harsh a punishment 
can never be justified but by the grossest misconduct ;-now, 
however, the objection stated by the judge is not good, either 
in England or Canada, eyen against a commission. By the 
English statute 1 & 2 Will. I V, c. 56, s. 42, it is enacted, 
" that no commission of bankruptcy shall be superseded, &c., 
" by reason only that the commission, &c., has been concerted 
" by and between the petitioning creditor, &c., and the bank
" rupt, &c." And this clause must be taken to be in force 
here, under the 75th section of our statute, which introduces the 
English law, "in all cases not otherwise provided for." The 
cases cited in the judgment below, were all before 1 & 2 Will. 
IV., and are therefore wholly inapplicable now. Again, in 
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Lower Canada, it is understood that the objection would not 
be deemed good; and how, without inconsistency and injus
tice, can there, on so important a point, be one law for Lower 
Canada, and another law for Upper Canada, and that under 
the same statute? By the insolvent debtor's act, 8 Vic. ch. 
48, insolvent traders who failed before the passing of the 
bankrupt act, can obtain this relief from their debts, on their 
own direct and personal application, and though every credi
tor should oppose their obtaining it. And it is obvious that 
the provisions alluded to were introduced into that statute 
with the view of placing traders, who failed before the passing 
of the bankrupt act, in the same favourable position as that 
act had placed those failing afterwards; and not of placing 
them in a wholly different, and far more favourable position. 
Since the passing of this statute, the policy of the law cannot 
be deemed to require the slightest weight to be given to 
the present objection, even when urged against a commission, 
and not, as here, against a certificate. That cannot be taken 
to be a crime in those whose misfortunes did not reach their 
crisis till after the 9th December, 1843, which, and much 
more than which, is expressly sanctioned and authorised in 
those whose insolvency took place before that time. The 
principal English authorities in favour of an application of 
this kind to the Court of Review, are Ex parte Williamson, 1 
Atk. 82; 2 Ves. Ren. 249; Ex parte King, 11 Ves. 417. 

Robinson, J. L., contra, on behalf of certain creditors.-It is 
admitted that the law is correct as stated by the· other side, 
so far as regards the changes that have been introduced, both in 
England and this Province, on the subject of concerted acts of 
bankruptcy, and concerted commissions. Under the old cases, 
and down to the year 1831, there is no doubt that mere concert 
between the petitioning creditor and the bankrupt, would be 
sufficient to supersede the commission. At that period the 
law was so far altered, that without fraud, or the proof of 
some act tending to the suspicion of fraud, on the part of the 
bankrupt, the commission would not be invalidated. The 
following cases under the amended laws of bankruptcy, viz., 
Ex parte Taylor, 4 D. & C. 125; 2 M. & Ay. 36. Exp. Ed
wards, I M. D. & D. 8; Exp. Caldicott, 4 D. 264; M. & C. 
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600 Exp. Lewis, 1 M. D. & D. 365 j Exp. Clare, 4 D. 156, 
clearly recognize this distinction, and state, in so many words, 
that one must now look to the concert in connexion with the 
other circumstances of the case. In Exp. Taylor, 4 D. & C. p. 
127, a case under the existing law, we find a commission super
seded, upon the ground that the bankrupt had no property or 
assets to distribute among his creditors, and that his only object 
in getting his certificate was, to be discharged from his debts. 
And there can be no question, that where a promise is made 
by a bankrupt to a petitioning creditor to pay his debt in full, 
as a consideration for his taking him through the court and 
procuring his certificate, (unless it were clearly shewn that no 
money was to be paid by the bankrupt, out of the present 
assets, and even this fact would hardly remo\"c the suspicion 
of fraud), the certificate would be refused j now, we have no 
proof here upon the affidavit filed by the petitioning creditor, 
that Detlor, the bankrupt, had any assets j and we have an 
admission throughout, that Detlor had made a promise to pay 
the debt of the petitioning creditor, and nothing to shew that 
the debt has not been so paid out of the bankrupt's present 
property, and of course to that extent the fund diminished out 
of which the other creditors were to be paid. And such being 
the case, it i" apprehended that this court will not interfere with 
the order made by the commissioner. The fact of there being 
no assets shewn, coupled with the admission of a promise to 
pay the petitioning creditor in full, leaves such room for 
suspicion of unfair dealing on the part of Mr. Detlor, that this 
court can hardly be expected to say that the commissioner 
has not exercised a wise discretion in refusing the certificate j 

at all events, whatever may be the opinion of the court in 
this respect, it seems clear that it cannot comply with the 
prayer of the petition, in issuing an order to the commissioner 
to grant the certificate. All that this court can do, it is sub
mitted, in the exercise of its jurisdiction as a Court of Rcview, 
upon this petition, is to state its opinion upon the petition, 
and refer the matter back with its suggestion to the commis
sioner, leaving it still discretionary with him to refuse the 
certificate if he thinks fit.-Chitty·s Bankrupt Law, page 341. 
Then as to the objection that the grounds stated by the COI1l-

20 VOL. II. 
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missioner apply to the issuing of a commission, and not to the 
refusal of a certificate, it is apprehended that this court will 
see no O"ood reason why the certificate should not be refused 
on thes: grounds, just as well as the commission. True it 
is, that in the books they are generally stated as grounds for 
defeatinO" a commission, but it is nowhere laid down that they o 
are grounds which can only affect the issuing of the commis-
sion, and must necessarily be excluded from affecting the cer
ficate; and without an express authority of this kind, there is 
nothing, in common sense or reason, to allow such an objection 
to prevail. 

Under all these circumstances, he submitted, the petition 
ought to be dismissed. 

ilIon'alt, in reply.-The two grounds on which the argu
ment against this petition rests, are, it is submitted, inaccu
rate in point of fact; and, if true, would be unimportant. It 
is said there is no proof that the bankrupt had any assets at 
all, and no proof that he had not performed his promise to the 
petitioning creditor, by paying him ill full out of his present 
assets to which his creditors were entitled under the commis
sion. N"ow it was not necessary for the bankrupt to give any 
such proof to this court; neither objection was taken in the 
court below, and to avoid the necessity of going into the 
whole matter, the judge has, by his order, stated the sole 
ground on which he did refuse the certificate. The proceed
ings there, however, of which a copy is in evidence here, do 
shew that there were assets. That the petitioning creditor's 
debt was not paid out of the assets to which the creditors 
were entitled is clear, from the fact proved by these proceed
ings, that it has not been paid at all. It has been sworn to 
by the creditor, and allowed by the judge, and in this allow
ance all the creditors have acquiesced. The argument 
founded on a different state of facts, is therefore inapplicable; 
and the cases which have been cited, it is submitted, are 
equally so. In all of them there was positive proof of 
circumstances either establishing actual fraud, or giving 
ground for strong suspicion of fraud. All that is even urged 
llere is, that fraud is not disproved. In all of the cited cases, 
there were no assets at all to divide among the creditors; in 
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some there were not sufficient even to pay the costs of work
ing the commission. The bankrupts alone could by possi
bility receive any benefit from the commissions. And it is 
upon this circumstance that the judgments in them all restc d. 
Mr. Detlor's promise to pay the petitioning creditor in full, 
out of subsequently acquired property, was not binding on 
him, and is not objectionable, such as payment would be, on 
account of giving undue ad,-antage to the petitioning credi
tor, and could work no injury to the re,t. 

THE Y ICE-CH.\:\CELLOR.--The petition of the bankrupt 
states, among other thing-s, that he lias made a full disclosurc' 
and delivery lInder the commission, of all his estate and effects, 
and in all tlliJl~-s conformed himself to the pro,-i,ioJls of the 
statute, and has so done to the sati~faction of the j udgoe; that 
divers objections were made before the judge at the meetings 
for the allowance of his certificate, all of which, save the ob
jection afterwards mentioned, the judge overruled; but he 
refused to grant the certificate; and by an order, bearing 
date the 24th November last, ordered that a certificate should 
" not be granted as the commission issued at the instance of 
" the bankrupt, and with collusion between him an(l the peti
"tioning creditor, on who"" application the comrnissiol) had 
" been issued." The petition I'r~lys that this" order may be 
" reversed; or that it may be declared that the rc;t,on for 
" refusing the said certificate was not, and is not, under the 
" circumstances, a good or sufficient rl':NJIl for refusing the 
" same; and was not, and is not, sufficiently substantiated for 
" that purpose; and that the said judge may be directed to 
" grant such certificate, or to review his judgment in refusing 
" the same;" and for general relief. 

When this petition was first brought to my notice, though 
I saw no power given to this court by the bankruptcy act to 
interfere with regard to the certificate, except to confirm it, 
or to cancel it, if sllewn to have been obtained by fraud; yet, 
as it was intimated, that the certificate had been withheld by 
the commissioner upon the single argument that the bankrupt 
had himself been instrumental to the issuing of the commis
sion, I did entertain the petition so far as this-that the 
commissioner should be requested to state the ground of his 
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refusing the certificate; not with a view of interfering with 
his discretion in the matter, but that if it should appear that 
such objections on his part were founded purely on the force 
of old decisions, and I should happen to differ with him as to 
their applicability to the present state of the statute law, I 
might direct that the bankrupt should have the opportunity 
of laying my reasons for so differing in opinion before the 
commissioner in order that he might reconsider his decision. 
This request was instantly complied with, the only desire on 
the part of the commissioner and the Court of Review being 
to settle a uniform understanding of the law. 

The reasons assigned by the commissioner, are as follows:
" Three objections have been raised to the certificate being 
"granted in this cause; the two last are not, in my opinion, 
" good, but the first is. 

" This is clearly a case where, by agreement between the 
"petitioning creditor and Detlor, the latter endeavours to 
" procure his certificate with a view to get rid of old debts, 
" some of them judgment debts; any certificate granted, would 
" be void. 

" The clause in the statute about concerted acts of bank
" ruptcy, does not apply here; the object of it being merely 
" to protect commissions issued when a trader has signed a 
" declaration of insolvency, with the knowledge of the person 
"who afterwards becomes petitioning creditor. The prin ... 
" ciple of bankruptcy is not that merely the bankrupt should 
" be discharged from his liabilities, but that a corresponding, 
" or at least a certain benefit should accrue to the creditors. 

" There is a clause in the English statute, the same as in 
" the Provincial, about concerted acts of bankruptcy, but still 
" it is held that a certificate granted under circumstances 
" similar to the present would be void(a). 

" All commissions issued at the instance of the bankrupt 
" are void; and it is in evidence both from the petitioning 
" creditor and the bankrupt, that the commission was issued 
"at the request of Mr. Detlor. The fact of his promising 

(a) Ex p. Grant, 1 G. & J. 17; Ex p. Brookes, Buck:, 257· Ex p. Prosser, 
BJlck. 77.; 14 Yes., 602, (ex parte Maule). ' 
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H to pay the debt of the petitioning' creditor, although in 
,. itself of no importance, corroborates this fact." 

Ko\\', had the commissioner merely returned, that he had 
refused the certificate becausc all commi"iuns emanating from 
the bankrupt, in concert with the pl':itiolling- crec\itor, were 
void, and therefore, inasmuch as the commission in this case 
might be superseded, if any creditor took measures for that 
purpose, the certificate founded upon such commission ought 
to be withheld, I should have had no hesitation in saying that 
I differed with the comllli,~ioner, unless something more than 
that fact had appeared. The abstract law, as laid down in 
some of the old decisions-decisions expressly in accordance 
with the letter and spirit of the then existing acts of parlia
ment-does not apply either to the letter or the spirit of the 
present law. In Ex parte Grant, I Gl. & J. 17, the rule is most 
rigidly pronounced, that a commission issued at the instance 
of the bankrupt, although conducted hostilely, and operating 
beneficially to the creditors, and althoug,Jt its supersedeas was 
in fact injurious, must nevertheless fall to the ground on 
account of its original taiut; the law intending that e"ery 
commission must be in its inception adverse to, and not for the 
convenience of the debtor; yct cven under that state of the 
law, the Vice-Chancellor evidently yielded to the authority 
of decisions, rather than to his own conviction of what the 
expediency and good sense of the case required. 

I say that if the objection of the commissioner had avowedly 
rested on this ground alone, I should have gone so far as to 
express an opinion that the rigid rule in Ex parte Grant, is 
now in a great measure obsolete; and that it is not under 
the present law a sufficient objection to the carrying out of a 
commission, and granting- a c"ltificate thereupon, that it shall 
have been proved that the bankrupt not only co-operated in, 
but was the instigator of the issuing of the commission, pro
viding it is not for his ends alone that the proceeding be 
taken. On looking into the present case, no mere arbitrary 
acting upon any abstract opinion in accordance with the old 
law appears on the part of the commissioner, but a decision 
within the recent cases decided on the improved state of the 
statute law of England, which in all its essentials has been 

adopted here. 
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It appears from the proceedings, that not only was the com
mission obtained at the instance of the bankrupt, and under a 
promise to pay the debt of the petitioning creditor (which in 
itself, unless viewed as a sort of bribe to the petitioning cre
ditor, is not much, as he has a right to pay any creditor out of 
property acquired after a certificate fairly obtained), but 
there are facts apparent which may easily be supposed to have 
convinced the commissioner, who had opportunities of seeing 
into the heart of this case, which I have not, and thus coming 
to a conclusion on better grounds than I can pretend to, that 
this was a commission concocted for the benefit of the bank
rupt, in relieving him from his debts, and not for such relief 
combined with the equal and beneficial distribution of his assets 
among his creditors. Had this latter ingredient appeared pro
minent, there is no reason to believe the commissioner would 
have looked exclusively at the former. The disallowance of 
the certificate is not the mere arbitrary act of the commis
sioner. It is opposed by those whose claims to a large amount 
are not impeached as bona fide creditors; while there is some
thing equivocal in the fact, that among the debts proved by 
apparently friendly creditors, are claims of such ancient stand
ing, that in some the interest now exceeds the principal in 
amount. I think it more than probable, therefore, even from 
what appears before me, that the commissioner was justified 
in the present exercise of his discretion, even supposing the 
Court of Review had clearly on such a matter the right to 
control his judgment. 

The decisions I allude to, are cases in the Court of Review, 
which merely by substituting "commissioner," (and conse
quently certificate) for "fiat," are precisely in point in prin
ciple; and whether they apply in fact to the present case, it 
is for the commissioner to decide.-Ex parte Clare, Re Glover. 

Sir George Rose, after remarking that under the existing 
law a fiat could not be annulled for concert alone, adds, "But 
" then we may look to the concert, in connection with other 
" circumstances of the case. Neither am I disposed to dispute 
"the proposition, that any creditor may properly take out 
" a fiat to defeat an execution; but then it must not be the bank
" rupt's fiat." 
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In Ex parte Taylor, 4 Deacon & Chitty, 127, Sir George 
Rose ohsl'rn's, ., where a hankrupt has no property, and the 
"petitioning creditor, well knowing the fact, j"lIes a fiat 
" against him, not for the pUq,,,sl', of course, of any dj,triilll
" tion of property, but for the purpose of enabling the bank
" rupt to obtain his certificate, and gl't dischar~ cd from his 
" debts \yithout paying olle farthing in the pound; in that 
"case, it is impossible to deny that the fiat is void on the 
" ground of fraudulent concert; for ill order to render a fiat 
" good which has issued against a trader who has no property, 
" it ought, at least, to appear in evidence that there was some 
" prospect of property to be got from j";slIill:!,' the fiat. The 
" question here is, Ichethcr besides the concert there is fraud." 

~I 0 X DAY, 1 5 T H DEC E :\1 B E R, 1 8 4 5, 

BaWN v. WEST. 

I~I)IAC; RIGHTS-RESCISSION OF CONTRACT-CO;IIPE~S"\ TIO;,. 

A bill being filed to rescind a contract for the purchase of an Indian right to 
certain lands on the Grand River, and to set a:-.irlt' the assignment eXl'('uted 
in pursuance thereof, on the grounds of fraudulent misrepresentations. or to 
obtain compensation for an alleged deficiency in the quantity of the lands: 
Held, that as the whole estate, both legal and equitahle, was in the crown, it 
was not a case in which the court wonld interfere, even if the plaintiff had 
established the case stated in the bill by evidence; and that no fraud having 
been proved, the bill ought to be dismissed with costs, 

The bill filed in this cause stated, that in the early part of 
the month of Septomber, 1843, the defendant, "prctendin!J to 
" have, and representin!J himself as having a leasehold or some 
" valuable and traniferable estate or interest (if and in the parcel 
" or tract if land and premises hereinafter particularly described, 
" and as being entitled to the possession, and as being in fact in 
" possession thererif, agreed with the plaintiff to self him, and the 
" plaintiff a!Jreed to purchase for the sum ~f 265l., all the said 
" estate, right, title, interest and possession if him, the said difend
" ant, if and in the said parcel or tract if land and premises; 
" which said parcel or tract if land and premises consists If abont 
" 134 acres, whereif aoollt 70 acres m'e cleared and iIllPI'II1,(,(/, in 

" tit," vicinity if the town oj Brantford," being, &c., and des

cribed, &c. 
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That the treaty for the sale was carried on by plaintHr;. 
agent. That plaintiff had paid 1121. lOs., and given a note of 
hand for the balance of the purchase money agreed upon. 

That after execution of assignment, and the delivery of the 
title deeds, &c., to plaintiff, and a notice to the tenant 
of defendant to pay rents to plaintiff, plaintiff's agent had 
gone to the premises with the defendant, and found them 
to agree in quantity and extent of improvements with the 
representations made by defendant, and was put in pos
session of a tavern on the premises, and believed such par
tial possession was given as and for possession of the whole 

'parcel of 134 acres; and it was not till some days after
wards that plaintiff, for the first time, learned from the 
person in possession of the tavern, that the defendant had 
not been entitled to the possession of the whole tract of 
134, but had a valuable and assignable interest in 30 acres only, 
or thereabouts, and had in fact been in possession of that 
quantity only,-which information he found upon enquiry to 
be correct, and thereupon saw defendant, and proposed to re
scind the contract, &c., which defendant refused to accede to; 
but it was afterwards verbally agreed between plaintiff and 
defendant, that plaintiff should retain possession of the tavern 
and 30 acres of land, of which he was in possession, with 
liberty for defendant at any time within two ycars to repay the 
sum of 1121. lOs., and re-possess himself of lands, &c.; and 
that defendant should forthwith deliver up the note given by 
the plaintiff for the balance of the purchase money; but if 
the defendant should fail to repay the said sum of 1121. lOs. 
within the period of two years, that then the plaintiff should 
retain possession of the said premises without further con
sideration beyond that sum. 

That defendant had refused to give up the note without a 
bond from plaintiff for the due performance of his part of the 
agreement; which plaintiff went and had prepared accor
dingly; but on his return with the bond, he found the defen
dant had gone away, and from that time further negociation 
ceased. That the sum of 1121. lOs. paid by plaintiff, on ac
count of purchase money, was more than the portion of the 
premises which plaintiff had been put in possession of was 
worth.- To be continued. 
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MONDAY, 1.;'I'R DEt'I::\IBEr., 1~4!1. 

( ('Olllllllli,d)i'o/ll pl/gr' :!:SS ) 

The bill ch;Il',,'pd tklt the .],'f"ll!lant had commel1ced an 
action agaiu.;[ i,l.,illt:n· for reco\'ery "f th(' amount of note
that d£'f"II,I"III, ;It t!IP tilll(' of ent<'l'ing into the agreem(·nt. 
knew that he bd lIot allY "aluahle or ""j.~'lIahl,' illterest in 
the whole tr.ld of I:H ani". ;lIlrl that lie h;ld lint in fad. nor 

was he entitled to hal'(' the 1""" .. "j"ll l,f a gl't'atl'l' portion 
thereof than 30 ;1('1'1". or tlwl'l'alwllh: alltl that t.he defendal1t 
had induced plaintiff til Pllter illto tIll' a.~'I'('llll('lIt h~' Il.isre
presentation or snpl'l'c"j"" of th,' 11'11: Ii and matt!'r, within 
his knowledge. 

And plaintiff SlIhlllitt!·cl tlrat he \\';1" entitled at his ekdioll 
to have the coutmct. wllolly l'",t'illd,·d, or carried illto effect, 
so far as defendant conlcl do ~". with al'atell'll'lIt of purchase
money, &c.; and praypd that tlw contract mi.<!tt he rescinded. 
and defendant ordered to defi,er up the promissory note of 
plaintiff, and pay all co~'. &l'., incurred hy plailltiff in respect 
of the contract and the actioll ;It law. Or, if plaintiff should 
elect to have the contract carrird into effect, so far as defendaut 
could execute it, then a ref<'l'encc to the master to €'uquirc 
what compensation plaintifr is entitkd to, in respcct of til+' 

2p \'01 .. II. 
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rlifference in quantity he tween the parcel of land comprised 
in the agreement and the portion thereof in which plaintiff 
had actually acquired an interest from defendant; and if it 
should appear upon such enquiry that the defendant had re
ceived more than the value of the interest and possession so 
acquired by the plaintiff, then that defendant might be or
dered to repay such excess, the plaintiff offering to pay such 
further sum, in addition to the sum of 1121. lOs., as might 
appear just. That the defendant might be ordered to deliver 
up the note of hand given by plaintiff, and for injunction, &c. 

The defendant by his answer set forth, that about the year 
1843, one W. Parker was in possession of 15 or 20 acres 
cleared and improved land near Brantford, (part of Indian 
tract), with a house thereon. And about that time, nefendant 
entered into treaty with Parker for .the purchase of his right 
to the said dwelling-house and parcel of land, who produced 
to defendant in course of such treaty, as evidence of his title, 
certain instruments in writing, signed by one Isaac Duncombe, 
one of the Six Nations Indians, resident on the Grand River 
tract, whereby Duncombe conveyed, or assumed to convey to 
Parker, for a valuable consideration, all his (Duncombe's) 
right, interest and possession to the said dwelling-house and the 
land thereto adjoining, containing 134 acres, more or less, as 
surveyed by Lewis Burwell, Esquire, D. P. S., including 
the improved land anjoining the house, and was the same as 
mentioned in the bill. 

That defendant then understood and believed, that by taking 
an assignment from Parker, to himself, of the said instruments 
of conveyance, and entering into actual possession of the said 
dwelling-house and the cleared land adjoining, he (the defen
dant) would acquire a right to keep possession not only of the 
dwelling-hquse and cleared land, but also a right to enter on 
the remainder of the said tract of 134 acres, and take actual 
possession thereof, by clearing and fencing it. And under 
such impression, and being satisfied with ParkEr's title, de
fendant purchased his interest in the premises for 1251., and 
took an assignment in writing of the said instruments of con
veyance, and was put into possession of the dwelling-house 
and cleared land adjoining thereto, and so remained in pos-



BOWN Y. WEST. 291 

session until the sale to the agent of plaintiff; and while so in 
possession, defendant cleared and improved about 15 or 20 
acres more of the said surn'yed tract of 1:3-1 acres, and fenced 
the whole clearing of about 3.j a('re~, aud built thereon a 
tavern and out-houses. 

That in September, plaintiff and Robert R. Bown (the 
agent of plaintiff), waited on defendant, and offered him 
$1000 for the premisl's aforesaid; which offer was declined 
by defendant; but afterwards on the same day he left word at 
residence of said It. H. Bown, that he would take S II 00. 
Next day, R. R. Bown stated to defendant that he would give 
$1060 in cash, if d",fendant would give pnsse~,ion on the 
morrow. That defendant had taken the writings, including 
the conveyance from Duncombe to Parker and the assign
ment thereof to defendant, and exhibited them to R. R. Bown, 
who examined them and expressed Ilimselfsatisfied therewith. 
That during the treaty for sale, and before the completion 
thereof, defendant had observed to R. R. Bown, that he sup
posed he (Bown) was aware of the nature of Indian lands; 
and that Bown had replied he knew all about it as well as he 
(defendant) did, and that defendant had stated that he would 
put him in possession of that part of the premises that was 
under fence, and the buildings; but for the woods, meaning 
all the rest of the said tract, Bown must look out for himself, 
who expressed himselffully content on that behalf to rely on 
the said papers of defendant. That thereupon an assignment 
was drawn up and executed, and part of purchase-money 
paid, and note of hand given for thc balance. 

That next day, defendant had gone to the premises with 
R. R. Bown, and took him over the tavern, out-houses and 
cleared land thereto adjoining, and gave him possession 
thereof, being under fence, and containing about 35 acres, 
and then told the said R. H.. Bown that what was under de
fendant's fence, meaning tile said 35 acres, he gave him pos
session of, but as to the rest of the said tract of 134 acres, h!' 
(Bown) must look out for himself, and that defendant knew 
nothing of it: and that Bown replied, that he knew that. 

That before leaving the premises defendant had stated to 
plaintjff that he had sold the place, meaning the premises, 
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too cheap; and offered Bown to return the note of hand, if 
he would give dEfendant four years to repay the amount of 
cash (1121. lOs.) paid to defendant, and defendant would allow 
him (Bown) to hold the premises in security; to which Bown 
replied that he never made "children's bargains." Defendant 
denied having agreed to rescind the contract as in the bill 
stated. 

That about two months after the completion of the sale, 
R. R. Bown had stated to defendant that he (Bown) could 
not hold as much land as the lease specified; to which defen
dant replied, that he could not help it, that he had sold it for 
better or worse, as it was, and that he had not sold any land, 
but only the right defendant had under the papers; that R. 
R. Bown then expressed his readiness to accept the offer for
merly made by defendant to rescind the bargain, &c., but 
defendant declined to accede thereto, as Bown had not ac
cepted such offer at the time, &c. That the premises in the 
actual possession of plaintiff, were worth" the full amount 
agreed upon (2651.) The answer also denied all knowledge 
by defendant of the badness of his title, and all misrepresen
tation, &c. 

R. R. Bown, and some of the members of his family who 
had been examined as witnesses on the part of the plaintiff, 
stated in their depositions, that at the time of making the 
bargain respecting the sale of the premises in question, de
fendant represented that he had about J30 acres, about 70 of 
which were cleared, and had produced a map of the premises 
in question. 

R. R. Bown also stated, in his evidence, that before the 
note became due, he had accompanied defendant to the land 
to take possession in the name of plaintiff, and walked round 
the boundaries with defendant; that he then thought part of 
the land on which defendant took him, was not his, and for 
the first time found he had been deceived by defendant j that 
part of the land on which he had been taken, was improved 
land, and ascertained afterwards that it was not the property 
of defendant; that defendant, in offering to sell, did not pre
tend to sell the fee-simple, but merely the right he had under 
his deeds to Indian lands; that he never !tad any conversation 
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with ~lIr. Burwell respecting the purchase ji'om "'Pilliwit; that 
when defendant put him in possession of the premises, he did 
not give him possession if 30 acres alone, il/liml/illg him that he 
must look out for himselffor the rest, nor dii the witness reply that 
he knew it; that defendant, at the time, professed to give pos
session of land which was found to belong- to another person; 
that defendant never made the proposition for rescinding the 
bargain and repaying the purchase-money in four years, the 
only proposition to that effect was made by witness, and that 
he never had made use of the expression, "that he nerer made 
children's bargains;" and that after a document (in evidence) 
for the purpose of rescinding the contract had been prepared 
by Mr. Lewis Burwell, according to the mutual agreement 
of all parties, defendant refused to sign it. 

Other witnesses proved that defendant had stated that he 
had sold his right or interest in 134 acres to plaintiff; that 
defendant had never lived on the premises; that upon being 
told that plaintiff had said that defendant had only 30 acres, 
defendant answered that he had only sold his right to the 
land in question; that defendant had said that there was not 
the quantity of land he had proposed to sell. 

On the part of the defendant, l\lr. Lewis Burwell stated 
he had surveyed the premises in question, and the value of 
them, if held in fee-simple, would be above 5001.; that de
fendant, so far as he knew, had never been in possession of 
the whole tract, but only of 33 or 34 acres-the remainder, 
for the last 20 or 30 years, had bem in possession of one 
Tuttle and his representatives. Tuttle's !)O~sl'ssion was held 
under a lease from a number of the chiefs and others of the 
Six Nations Indians. That about the time of the execution 
of the assignment to plaintiff, R. R. Bown had gone to wit
ness's office, and employed him to draw up a paper between 
the parties to this suit-could not recollect whether such 
paper was prepared at the time-but R. R. Bown told wit
ness that he was about to purchase in the name of his son 
(the plaintiff), the possession of the defendant of the said 
premises; and that witness then told him that defendant 
could not sell more than 33 or 34 acres, and that the remain
der was in the posession of Mrs. Patterson, formerly Mrs. 
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Tuttle, and one Johnson; that witness told him that defen
dant had had a trial before the magistrates with Mrs. Patter
son and her husband, for an alleged "trespass in respect of the 
premises, in which defendant had failed, the former having 
established their possession; and stated to him that W m. Parker 
had been deceived in purchru;ing originally from the In
dian, Duncan, and advised Bown to take an assignment of 
what defendant had in his possession; to which Bown an
swered, that the defendant had made him acquainted with the 
circumstances, as stated to him by witness, and that he was 
only purchasing the quantity that he was in the actual pos
session of, but would take an assignment of his interest in all 
that Parker's lease covered, and perhaps he might be able to 
get it; and that he considered the part he was purchasing 
and getting possession of, was worth the money he was paying 
for it, as it lay so near the town of Brantford. That on a 
subsequent occasion, about the 18th or 19th September, 1843, 
R. R. Bown stated to witness that he wished. an alteration 
in the contract with defendant, and employed witness to draw 
up an instrument for that purpose; and that he had subse
quently, at the request of the plaintiff, made a survey of the 
lands in question, the object of the plaintiff being to ascertain 
the precise quantity of land the defendant had put him in 
possession of, and desired the plan also to embrace the lines 
contained in lease from Davids or Duncan (the Indian), to 
Parker. 

Abram Bradley.-Owns the farm adjoining the premises 
in question. In a.elling Indian lands, a quitclaim deed of the 
right of the seller is usually given-such seller being in pos
session of the land, and entitled, or supposed to be entitled, to 
a right of pre-emption,-leases were often made to embrace 
more land than was under improvement, but not rrwre than the 
seller claimed. Defendant was in actual possession of about 
34 acres, with buildings, &c. Witness had conveyed to de
fendant, and informed him at the time of doing so, that the 
person who had conveyed to witness, he (witness) had been 
told, had conveyed only 34 acres. Witness knew nothing of 
the possession or claim of anyone to any other part of the 134 
acres. R. R. Bown had been engaged in purchasing Indian 
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properties-had bought three. Witness, when he held the 
deeds of the premises in question, had told R. R. Bown that 
he owned them and the farm adjoining, and that witness had 
80 acres in the farm, and :34 in the premi~es in question-had 
pointed out to R. R. Bown the line fence between the pre
mises in question, and those of one Pater,;on. Annual value 
of the :34 acres and buildings, about 36/. 

At the hearing of the cause, the counsel for the plaintiff 
submitted, there could be no doubt that the bill asserts 
that the defendant professed to sell the right of posession of 
one hundred and thirty four acres, or thereabouts, and there 
is no principal clearer than that the plaintiff had a right to 
that possession; no matter if it were only a possession at will, 
still for that possession he had bargained with the defendant, 
and was entitled to obtain it. Had the contract been con
cerning the sale of a fee simple, the authorities are clcar to 
the point, that if the vendor is aware of any material defect 
in his title, and conceals such defect from the vendee, the 
latter will not be held to the sale; and a party purchasing 
only the possession, would also be entitled to come to this court 
to rescind a contract concerning the sale of sueh possession 
on the g-round of such fraudulent concealment; in tIle present 
('<1-e there can be no doubt of such concealmpnt, for the defen
dant himself has not even denied, but she","s c\parly, that he 
concealed the defective nature of his title. The only ques
tion for enquiry being, whether or not the defendant was 
aware of such defect in his title at the time of entering into 
the contract, on this point the evidence given by ~Ir. Bur
well is clear to show, not on Iy that defendant never had had 
possession of what he professed to sell the plaintiff, but also, 
that in certain proceedings which had been had against West, 
the right of Patterson to certain portions of the premises had 
been established.-Citing Besant v. Richards, Tam. 509; 

Winch v. Winchester, 1 Y. & B. 375; Partridge v. Usborn. 
5 Russel, 195; Edwards v. McClay, Cooper, 308; Dobell 
v. Stevens, 3 B. & C. 62;j; Hill v. Bulkley, 17 '" es. 394; 
Balmanno v. Lumley, I V. & B. :!24; Milligan v. Cooke 

16 Yes. 1. 
For the defendant, it was contended that the bill did not 
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state, nor did the evidence shew with any precision, in what 
respect the title of the defendant was defective. 

The statement in the bill was too vague and general, it 
should have set forth the custom of the Indians to sell certain 
portions of the lands set apart for their use, which the crown, 
of its mere grace and favour, had been in the habit of recog
nising, and granting a patent of the lands so sold to parties 
holding the conveyances from the Indians. 

There is nothing shown, either in the bill, answer, or depo
sitions, upon which the court can found any decree. 

The bill also calls upon the court to make abatement, on the 
ground, that the plaintiff has not possession of the whole of 
the premises in question; but it does not appear that the plain
tiff here has not a right to apply to the government for a grant 
of the whole tract originally conveyed by Duncombe, and 
the court will not presume that such right would not be recog
nized by the crown. The instrument (a) which the defendant 
had executed, itself shows that the possession was not what 
was agreed to be sold, but it was intended merely to assign the 
leases under which the defendant claimed, and all interest that 
he held in the lands under such leases. 

The statements made by the bill are not supported by the 
evidence; there is no absence of the land mentioned and 
described in the several assignments, the title is admitted 
by the bill to be good for thirty-four acres, and there is 
nothing stated in the bill to show that any other person had a 

. bl'tter right than the defendant to the remainder, nor is any 
person shown to be in possession. The plaintiff and his agent 
hoth resided near the premises, and must have been aware if 
any person had been in possession of the rest of the tract, and 
he also knew that defendant had a claim to the whole; that 
claim he had purchased, and such as it was, it had been assigned 
to him. There could not, therefore, have been any misrepre
sentation made by the defendant, and if any had been made, 
it was clear that the plaintiff could not have been prejudiced 
thereby, for the evidence shows that it had been previously 
mentioned to the agent ofplaintiff.-Citing E. India Compy. 

(a) Set out in the jlldgment of the court. 
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v. Henchman, 1 Yes. Jr. 2t1/; Cressett v. :\Iytton, Yl'~. Jr. 
449; Serjeant ::\Iaynard's case, 1 Su~'. 555, 8, 9, 62 & 3 
(9th Ed.); Early v. Garrett,-1 ::\1. & R. 687; Thomas v. Powell, 
2. Cox., 39-1; Cann I'. Cann, :3 Sim. HI; Bree I'. Holbeck, 
Doug. ()5-1, Free. ~; But. note I, Co. Li tt. :3-1. a.; Cator v. 
Lord Bolingbroke, 1 D. C. C. 301,2 ib. :?t:':? 

Blake and Brollyh, for plaintiff. 
SlIllit"1I1 and I.'stl'l/, for defendant. 

Tuesday, 1 :3 til January, 1846. 
THE V IlI:-Cll\:i/CELLOR.-This is a bill to rescind a contract 

for sale; or to decree compensation by an ahatement of price 
proportioned to the difference in the quantity of land com
prised in the agreement, and the portion in which the plain
tiff considers that he has actually acquired an interest. 

Among some conflicting evidence which, according to my 
view of the law, it is not important to sift or decide upon, 
the main facts of the case I take to be as follows: 

On the 10th of .:\Iarch, } 0:3-1, a sale is made from baac 
Da\'ids alias Isaac Duncan, an Indian of the ::\Iohawk tribe, 
in consideration of SOl. to one \Yilliam Parker, of "all and 
"singular certain impro\'cnll'Jlts and buildin~'s lyill,; and 
" being situate on a certain parcel or tract of land which is 
" composed of part of the Indian territory on the Grand River, 
"bounded as follows, &c., contailliBg' one Illllldred and thirty
" four acrl's;" with the form of a cOl'l'nant, "tllat he the said 
" D;l \'id, is the true, lawful and rightful owner of all and 
" singular the said improvements and buildillgs, according to 
" the custom of the said Six Nations Indians in apportioning 
" and settling- the lands amongst each other." 

After various assignments of the ri,~'ht, whatever it may be, 
to these improvements, it vests in the defendant Alder Baker 
West. What improvements existed at tile time of the sale 
from the Indian, does not appear: but at the commellcemen t 
of the suit, somewhere about 3-1 acres had been cleared and 
fenced, partly by the defendant, and a tavern built upon the 
land on the road between Brantford and Hamilton. 

The next important document, dated 11 th September, 18-1:3, 

is as follows: "Know all men by these presents, that I, Alder 
2Q VOL. II. 
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" Baker West of the town of Brantford, &c., blacksmith, for 
" and in consideration of the sum of £265 of &c.,~.to me in 
" hand paid by John Young Bown of the same place gentle
"man, the receipt &c., hath granted, sold, assigned and set 
"over to him the [said] John Young Bown, his heirs and 
"assigns, all and singular my right, title, claim, possession 
"and demand whatsoever, in and to the annexed asSignment 
"or quit claim from John McDonald to [the said] Abram 
" Bradley, and from the said Abram Bradley to the said Alder 
" Baker West, and to have and to hold the same unto the said 
"John Young Bown, his heirs and assigns, &c." 

Together with this, all the previous transfers, each assign
ing the rights supposed to attach to its predecessor, were 
handed over to the plaintiff. Part of the purchase money 
was paid, and a note given for the remainder. 

After somewhat hastily, as it might seem, concluding this 
transaction, the plaintiff examined the land described in the 
iustrnm':'nt from the Indian, and had reason to believe that 
the ahlOunt which he states that the defendant represented 
himself to be in possession of, was not near so much as he 
had stated. Indeed it is not pretended that the portion fenced 
and cultivated in the visible possession of the defendant 
or his tenant, much exceeded thirty-four acres; the rest was 
in a great measure forest land undivided by enclosures. He 
discovered, it appears, that there was some conflicting claim 
to a portion at least of the enclosed lallJs, originating in a 
similar source from which sprung that of the defendant. 
As to what these claims are, or to what extent, or how indi
cated on the land, we have no evidence whatever, except from 
one of the defendant's witnesses, Mr. Lewis Burwetl, who 
states that the portion not cleared and posse!!sed by the de
fendant, had long been in the possession of Stephen Tuttle 
and his representatives. He says, "Tuttle's possession was, 
" I believe, under a lease from a number of the chiefs and' 
"others of the Six Nations Indians." What Mr. Burwell 
meant by possession, does not appear. On the small pbur 
drawn by him, and referred to in the evidence for the plain
tiff, the name "Tuttle" is inscribed on land adjoining, but 
forming no portion of this irregular block of 134 acres. 
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On this the plaintiff, after some unsuccessful negotiation 
with the defendant, files his bill for relief in this court. 

If the bill itself were alone to be viewed as the statement 
of an alleged case of equity, it would present this state of facts 
only: That one party sells, and the other purchases the right 
to the possession of Indian, that is of Crown Lands, such 
right of possession never having been out of the Crown, but 
specially appropriated to the use of the Six Nations Indians, 
under the proclamation of Governor Haldimand. The nature 
of this tenure by the Indians, and their incapacity either col
lectively or individually to alienate or confer title to any por
tions of such lands, might have been sufficiently plain, even 
though the point had not been raised in Doe Jackson v. 
Wilkes, (a) and the whole matter maturely an,llucidly consider
ed and decided on by the Court of King's Bench. 

There is one fact however, which if it had been stated in 
the bill, and the present averment in the bill proved, would 
have shewn that the plaintiff might have had a sort of possi
ble contingent title to the land in question, supposing the 
defendant's rights had been such as he contracted to sell; 
which is, that in settling' the lands of the Indians, surrender
ed by them to the Crown for sale and settlement for their 
express benefit-using the word surrender merely as meaning 
that their express concurrence is in such case given, and that 
the alienations by the Crown are not against the faith of Go
vernor Haldimand's proclamation-where in many cases, (put
ting the Brant Leases out of the question), individual Indians 
had assumed separate apportionments of these lands, and made 
improvements, and then sold them, the purchasers have, where 
the transactions bore evidence of bona fides, been generally 
preferred in some cases I believe even to the extent of 
having free grants: the Indians themselves in these cases 
having by their custom sanctioned such alienations, being
compelled to do equity. This practice however is the ex
ception; the general rule having been to consider sales u; 
lands or exclusive local rights by individual Indians, as a 
fraud upon the whole body, for whose use it was set apart. 

(a) Easter Term, 5 Wm 4. 
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This custom or equitable practice in the Crown Land De
partment, however, has not been alluded to in the bill; nei
ther is it attempted to be shewn what is "the custom of the 
" Six Nations Indians, in apportioning and settling their lands 
" among each other," as referred to in the instrument which 
forms the ground-work of this claim; and it is only on know
ledge dehors the pleadings, that we can understand any thing 
like an approach to a right to the land in question. But for 
the benefit of the plaintiff, I choose to allude to the fact as 
within my own knowledge instead of binding him down to the 
uncertainty of his bill. On the face of it, there appears simply 
a case of parties calling upon the court to deal with a contract 
affecting property, OIl both hands confessedly belonging to a 
third party, and assumed by them without that party's consent 
or concurrence-merely self-constituted rights-the real own
er a stranger to the transaction. Had it been competent to 
a party joining in such an agreement, to say that his own act 
was not a contract, and that the bargain in which he was con
cerned was one which could not be supported in equity, the 
bill would have been demurrable: but as he cannot demur, it 
is for the court to do it, if it sees clearly that it ought not to 
entertain jurisdiction in the matter. If this be a contract 
such as a court of equity can deal with at all, it must be recip
rocal,-one which it can enforce as well as rescind. But 
how could the court enforce such a contract as this, and (sup
posing the alleged counter claims or rights of other lesse.es 
out of the question,) decree that the defendant shall put tOe 
plaintiff in possession of the excess of 134 acres of Crown lands 
beyond the 34 of which be is, as was the defendant before him, 
in the visible possession and occupation? I ~annot compre
hend how any possession of the unsurveyed lands of the Crown 
.can be had even hy implication, except by the actual clearing, 
fencing or cultivation of a particular spot, which to strangers 
would afford a presumption of the right .of possession. But 
the court can never decree possession to be given of property 
which each party has admitted and shewn belonged to neither. 

It does not appear clear that. beyond the 34 acres in thevisi
ble possession of the defendant, any part of the 134 acres 
(the improvements upon which, not the land, were assigned by 
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the Indian Davids or Duncan,) has ('ver been enclosed or cul
tivated; or that there is any tangible or manifest possession 
in the person or persons alleged hut not pron't1 to kin' claims 
thereto, inconsistent with th",,' ,,,~igned by the defendant to 
the plaintiff, nor is the nature of these suggested claims set 
forth: nor, assuming- that they were such as the Crown would 
entertain, whether they were anterior, or in any n"p('d para
mount to those of the defendant at the time of the assign
ment. The objection is taken chiefly from 7\Ir. Burwell's 
eddence that the defendant was not in possession of the 
whole, but that one Tuttle or his representatives had certain 
anomalous claims or rights such as those relied on by the de
fendant: but as already remarked, no evidence is produced 
that there was any "isible possession known to the defendant, 
and such as might have put the purchaser even of such a 
claim as this upon his guard, had he taken common precau
tion. 

Giving then the benefit to the plaintiff of having stated in 
his bill the custom of the Indians and practice of the Crown 
in its land-granting department, by which peculiar favour has 
been in certain cases shown to purchasers of Indian rights 
by free grants or privilege of pre-emption, it does not appear 
that the plaintiff ever tested the goodness of the claim he had 
purchased, by applying for a recognition of it by the Crown, 
and for a grant of the land upon any conditions;-for how
ever weak his title is, there is no proof that any but the Crown 
has a better. He knew that he was purchasing that which 
could only be valuable on the contingency of the Crown con
firming it, and yet he himself ohstructs the happening of that 
contingency. It may turn out to be that the assignment from 
Davids or Duncan of his improvements, however small they 
may have been compared with the tract of land they profess 
to carry with them, may be favourably viewed by the CroWD, 

and the claims stated to be in conflict with it not so; in which 
case it will probably be a very beneficial purchase, for its va
lue if confirmed by grant, is stated to be very much beyond 
what was to be paid for the right such as it exists. 

In the absence of direct decisions, and referring to first 
principles and a supposed analogy to English decisions on 
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questions of Tenant-right, I did entertain jurisdiction in the 
case of Jeffrey v. Boulton, in dealing with equities arising be
tween parties in relation to claims to property, the absolute 
right to which was still in the Crown. But that was a very 
different case from the present. There the possession had 
for a long period been by its own act out of the Crown, first 
under a lease, and then under a contract for sale and payment 
accepted; a contract it is true not enforceable, for it is a legal 
impossibility that the Crown can violate its contract. It ap
peared to me that under such a partial or inchoate alienation . 
of Crown lands, there might arise tangible rights between 
parties interested in such lands that would be recognized by 
the Court of Chancery, and epforced inter se, though the 
patent had not yet issued from the Crown. The Court of 
Appeal however thought otherwise: and probably by their 
decision have prevented the court from straying beyond the 
legal landmarks to grasp at moral subtleties. In the present 
case there is no recognized possession out of the Crown, 
except the occupation of the Indians, who cannot alienate; 
and as no equitable title can be discussed, except as between 
the equitable and at least apparent legal owner; and as in 
this case the legal owner is the Queen, I cannot settle claims 
affecting her lands between parties who are in a manner co
trespassers, or make any decree upon this bill. 

The second alternative of the prayer of course falls to the 
ground. If the contract cannot be enforced or rescinded in 
the whole, it cannot be enforced or rescinded in part. 

Notwithstanding my unwillingness to assume jurisdiction. 
in this case, in relation to the subject matter of the suit, I 
should have no hesitation in so doing as regards costs, had 
those charges been well substantiated which impute fraud 
and misrepresentation to the defendant; as to the nature of the 
property, or rather the chance of acquiring property, sold, I 
do not see clear evidence of such fraud. He is charged with 
selling "a transferable interest," whereas he had not in fact 
any such interest. Such interest as he had, was apparent 
upon the face of the papers, and was clearly understood by 
the plaintiff; even setting aside that part of Mr. Burwell's 
.testimony which shews that he cautioned him with regard to 
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the defendant's questionable claim to any part of the 134 
acres, except the portion which he had in his manifest posses
sion and occupation. That this claim had been treated as a 
transferable interest is clear, for it had not only passed 
through several hands, but had actually been sold at sheriff's 
sale under an execution. The instrument of sale itself already 
quoted, drawn by the plaintiff, only professes to convey the' 
defendant's right, not to the land, but to the several quit
claims, on the evidence of which there rested the hope of 
acquiring the land. He must be intended therefore, were 
there not direct evidence of the fact, thoroughly to have 
understood the nature of the right he was purchasing. The 
defendant is aman in a humble sphere of life, and there appears 
no reason to doubt, believed in the efficacy of the evidences 
of title he was assigning: the plaintiff, a man in a superior 
grade, from his intelligence perfectly aware of the nature of 
the right he was purchasing properly called, "an Indian title," 
-his agent and relative residing near the spot, with abundant 
facilities before entering into the bargain of ascertaining facts 
of which complaint is now made of concealment and misre
presentation,-buying too at a low price compared to the 
value of the land itself, from which may be inferred, that the 
purchase was not unencumbered with difficulties. There is 
no reason to doubt that the defendant thought he was selling 
him all he professed to do, and if it be found that obstacles 
exist to the plaintiff's urging his claim upon the Crown, I do 
not see that they arose or were concealed by the fraud of the 
defendant. This question has relation only to costs. If fraud 
were to be inferred, I could only have dismissed the cause 
generally-but as it is, I think the defendant has been erro
neously brought before the court, and must be released with 
his costs. 

Bill dismissed with costs. 
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SATURDAY, 15TH DECEMBER, 1845. 

WRIGHT v. HENDERSON. 

EVlDENcE-PLEADING:-Where a party filed a bill to set aside a deed on the 
ground of fraud: Held that evidence of particular acts of fraud, although not 
charged in the hill, was admissihle. 

And w here a part of the consideration for the deed sought to be set aside, was a 
promise on the part of the grantee to make a lease for life of certain lands 
to the grantor, the bill prayed a specific performance thereof, and the defen
dant withont making discovery of' the circumstances, pleaded to so much of 
the bill generally, that there was not any contract: Held that a plea in that 
form, intended as a plea of the statute of frauds, was insufficient. 

The bill filed in this case was for the rescission of a deed 
obtained, as alleged by the bill, under circumstances of fraud 
and misrepresentation. [The nature of which is set forth in 
the judgment of the court.J 

The defendant, by his answer, admitted the execution of 
the conveyance by the plaintiff, in the manner set forth in 
the bill, but denied any fraud &c., in obtaining it. And 
as to so much of the said' bill as seeks to have any dis
covery of all and any or either of the deeds, &c., touch
ing the premises in the township of York, or seeks a disco
very of defendant's interest, &c. therein, "He doth plead 
"thereto; and for plea saith he did not at any time promise 
" the said complainant that he would give complainant a lease 
" for life, or any other term, of fifty acres of land, or of any 
"land in the said township of York, with the improvements 
"thereon &c., all which matters and things this defendant 
" doth aver to be true, and pleads the same to so much of the 
"said bill as is hereinbefore pleaded to, and humbly prays the 
"judgment of the court, whether he ought to make any fur
"ther answer to so much of the said bill as is hereinbefore 
" pleaded to." 

One of the witnesses called on the part of the plaintifi",
Thomas Burnett - in his depositions stated that, "In July, a 
" year ago, [1843J the deftndant asked me to take over to the United 
" States a deed of 400 aCTeS of land in the township of York, and 
" to get it executed by some one, any person whomsoever I could 
" get to sign it as a lauful heir. He took me upon the land, and 
"shewed it to me. I do not remember the number of the lots. 
" Defendant promised me £20 if I should go; he told me the 
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" name of the heir or lleiress, it was --- McDonald; he 
, , wished me, after getting some one to execute the deed, to 
"testify to the execution, in order that he might sell the 
"land;" the witness refused toe:o. did not know of defendant 
having ever been in possl'SSiOll ; he had told witness he wished 
to get possession, and witlles~ knew t\\'o persons were in pos
session of part of the land. Defendant told him the real heir 
lived in a foreign country, he did not know where, expected 
he was dead. Heard the defendant promise to give Wright 
a life lease of 50 acres of the land ill lork, in consideration 
of his giving defendant a deed of two hundred acres in Smith. 

[On the part of the defendant this evidence was objected 
to, as being inadmissible, on the ground that the facts stated 
therein should have been set forth by the bill. The counsel 
for the plaintiff considered he was entitled to read the evi
dence; the suit being brought on the ground of fraud, any 
evidence tending to show it ougl}t to be received. 

The YicC' Chancellor directed the evidence to be read, 
subject to the objection.] 

Blake for the plaintiff, after shortly stating the facts of the 
case, considered them, as stated in the bill, admitted by the 
answer and proved by the depositions, of the witnesses in the 
cause, so strong that it would not be necessary for him to cite 
any cases to show that the need executed by the plaintiff 
would not be permitted to stan(1. It might be said that the 
evidence of an agrpement to make the lease was not sllch as 
would entitle the plaintiff to a specific performance of the 
contract in that respect, but it was clearly sufficient to show 
that the plaintiff had been taken by surprise, and induced to 
sign a deed under circumstances that could Il'an' no doubt 
on the mind of anyone, that highly improper means had been 
made use of by the defendant to attain the ohject he had in 
view-the execution of the conveyance by the plaintiff. 

The attorney who drew the conveyance should not have 
acted in the matter as he had done; having been employed 
by the grantee to prepare this voluntary conveyance, it was 
his duty to have directed the grantor to have taken other 
advice as to the propriety of the step he was about to take 
in executing such an instrument, the nature and effect of which 

2R VOL. II. 
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the grantor evidently was not aware of. Citing Story Eq. 
Jur. ss. 221, 237, 251; Huguenin v. Basely, 14 Ves. 290; 
Steed v. Calley, ] Keen, 620. 

Ramsay, with whom was Eccles for defendant.-The evi
dence of any agreeIllent or promise of a lease is only parol, 
such evidence cannut be received to prove a contract of this 
nature; the deed as executed, speaks for itself, and shows 
what the agreement was, and no evidence can now be receiv
ed to alter or vary such agreement; even written evidence, 
for such a purpose, would not be sufficient. 

There is no evidence here sufficient to take the case out of 
the statute, part perfurmance will not apply here, the execu
tion of the quit-claim by the plaintiff is not a part performance 
of any contract for a lease, if any lease ever had been pro
mised, for according to the plaintiff's own showing, it was 
merely the consideration for such a lease. Now, payment of 
the consideration is not in any case considered a part perfor
mance of a contract, suffici~nt to take it out of the statute. 

The question here is, what was the concurrent intention 
of the parties at the time of executing the deed? It is clear 
the intention was merely to convey the land to which the 
plaintiff had good reason to believe himself entitled; a good 
consideration therefor, having been already paid to the son 
of the plaintiff, the benefit of which had been participated in 
by the plaintiff and his family. 

The plea denies the agreement for the lease, that is, any 
agreement that would be binding under the statute of frauds, 
and this court, as well as a court oflaw, will give effect to such 
an objection, when taken by plea. 

Citing amongst other cases, Saunders v. King, 6 Mad. 65 ;. 
Morris v. Ansel, 3 Wil. 275; I Sug. 333, (9th Ed.); Powell 
v. Edmunds, 12 East. 6; Townsend v. Stangroom, 6 Ves. 328;. 
Woollam v. Hern. 6 Ves. 212; Rich v. Jackson, 4 Bro. C. C. 
518; Harwood v. Wallis,2 Ves. 196; Anon. Skin, l59; Pea
cock v. Monk, I Ves. 128; Langley v. Brown, 2 Atk. 202; 
Green v. Wood, 2 Vern, 632. 

Blake, in reply, assented to all that had been stated on the 
other side, except the applicability of it to a case like the pre,:" 
sent. It appears that the intention of the party who drew 
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the answer of the defendant, was to plead the statute of frauds. 
In this view of the matter, the plea is dearly bad, the great 
difference is between the pleading in the two courts; in the 
courts of common law, a mere denial of the contract is all that 
is required to give the defendant the benefit of the statute; 
but here the plaintiff is entitled to a full discovery of all the 
circumstances attending the transaction, and it is then for the 
court tu decide whether or not there has been such a part 
performance as will take the ca~e out of the statute, part per
formance being in this court suHicient fur that purposc. He 
admitted the correctness of the argument as to parol c\'i
dence being inadmissible to vary or alter an a~Teement by a 
party seeking to enfurce it, also that such evidcnce may be 
made use of as a defence, to show that till' agreement is not 
what it was intended to b(', and that ther('fore it should not 
be enforced; but it is equally sound law, that a party can 
come to this court, and upon parol evidence, set a"ide a con
veyance on the ground uf frauli, misrepresentation, &c.; and 
a decree for the purpuse of setting aside the deed executed by 
plaintiff to defendant, was what was most desired in the pre
sent instance; a decree for which, it was submitted, the court, 
upon the facts elicited in this casp, would readily grant; it 
would be the most beneficial for the plaintiff, and as the 
evidence proved that the defendant had no title to the land 
for which he had agreed to give a lease, it was the only decree 
the court, under the circumstances, could properly make. 

Friday, 30th January, It146. 
THE V ICE-CHANCELLOR-The facts of this case appear 

to be as follows: James Wright, residing in the township of 
York, as heir at law of his sister Pamelia Wright deceased, 
is the owner of a certain lot in the fourteenth concession of 
Smith, in the Newcastle District. About seven years before 
the institution of the present suit, it seems that the plaintiff's 
son, under the impression that he was the heir of his aunt 
Pamelia Wright, made a conveyance of the land to one 
Coonat, who, in August 1844, gives a sort of release of his 
right to Patrick Henderson, as follows: 

"I release for value my right to the within land to P. 
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" Henderson, and believe there is a mistake in the lot, and 
" authorize him to get a correct deed. 

A. COON AT." 

At this time Coonat and Henderson, aware of the badness 
of their respective titles, called on the plaintiff and requested 
him to go to the office of an attorney in Toronto, and make 
an affidavit that he, the plaintiff, had never given a deed for 
the lot so inherited by him; in consideration for his doing 
which, Henderson undertook to make to him and his wife, 
and the survivor, free of rent, a lease of fifty acres of im
proved land, with a house, &c., in the Township of York: 
being part of four hundred acres to which he pretended 
that he had a good title. How he could imagine that such 
an affidavit would confirm his claim to the land in Smith, 
it is difficult to understand: it is probable, from the result, 
that the proposal was only an invention to decoy the old man 
into Toronto. 

After repeated solicitations, the plaintiff, who appears to 
be an infirm man, many years afflicted with the palsy, 
attended by his wife, accompanies Coonat and Henderson to 
the office of a legal practitioner, with the ostensible view of 
making this affidavit. There is found, prepared from the 
previous instructions of Henderson, not an affidavit, but a 
deed of conveyance of the lot of land in Smith, with covenants 
for title, &c., this the plaintiff refuses to execute; whereupon, 
a quit-claim deed, in consideration of one hundred pounds, 
with bar of dower, &c., is prepared for the signatures of 
Wright and his wife. This instrument, however unexpected, 
they are prevailed on to sign, in consideration of the pro
mised life-lease of the fifty acres of improved land, &c., in the 
Township of York. No money consideration whatever 
passed between the parties. 

It is very soon discovered that Henderson had no title 
whatever to the land from which the promised fifty acres 
were to be taken; and a scene of fraud is disclosed, (the 
evidence of which, ,I think, is admissible under the charges 
of fraud in the whole res gestre) by which Henderson 
attempted to induce a person, for a sum of money, to go into 
the United States and procure aco~veyance for him, by some 
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person professing to be the heiress to the land; the real owner 
being supposed to be one Elizabeth l\IcDonell, n:siding in 
some foreign country, and whose tenant is now in l'(J"~l'~~i(JlI, 

and paying rent either to her or her agent. 
F!nding himself entrapped in this manner, Wright files his 

bill, praying either that Henderson may be decreed specifi
cally to perform his part of the contract, and execute. a good 
and effectual lease, such as was to have been the consideration 
of the two hundred acres of land in Smith; or that the deed 
executed by the plaintiff and his wife may be declared void, 
having been obtained by surprise and fraudulent. representa
tions, &e. 

It is objected by answer and plea, that this is not a contract 
which can be enforced within the statute offrauds, &c. Now, 
whether the giving of the consideration by the one party, 
and the acceptance by the other, be in the present case such 
a part performance as would take it out of the letter of tile 
statute, it is hardly necessary to consider, since, however 
good in form the contract might have been, there is this 
objection, that the court cannot decree specific performance 
of an agreement to convey another person's property. The 
plea is novel, and I think perfectly untenable; but the evi
dence is so strong, that the plaintiff's advisers seem not to 
have thought it necessary to except to the defendant's answer 
for insufficiency, couched as part of it is in the form of an 
unsustainable plea. But it is not necessary to dwell upon 
that part of the case: the fraud and premeditated bad faith, 
and the knowledge on the part of the defendant that he had 
it not in his power to give the pretended consideration, is 
sufficiently clear to authorize the court to make a decree upon 
the other alternative of the prayer. A deed so obtained 
cannot avail the defendant. If he really believed that he had 
acquired, through Coonat, any equity against Wright through 
the act of his son, who had no title, (an equity founded on 
the suggestion, that as the son lived with his father, the father 
must have participated in the purchase money assumed to 
have been paid by Coonat,) it was not to be enforced by such 
means as those to which he resorted. 
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VEXED QUESTIONS-FRAUDS. 

We commence a series of articles on vexed Questions of 
Commercial Law, which we deem not only the most popular 
branch of jurisprudence, but one so intermixed with the daily 
concerns of life, that it is especially requisite that its princi
ples be ascertained, that its provisions be precise, and its laws 
definite; nevertheltss we find none in which doubts are rifer, 
and discrepancies more prolific of litigation. 

We regard questions of mercantile law of fourfold the im
portance of any other province or division of law. 

The subject we have selected for discussion in this article 
is this :-Is a misrepresentation of a fact, on the faith of which 
another acts and is damnified, a fraud on the part of him who 
makes it without knowledge of its falsehood? In other words, 
is moral fraud essential to fraud in law, and the scienter to the 
right of action? The same point is involved in the question, 
whether he who undertakes to make a statement on which 
another acts, impliedly warrants its truth, and is liable for its 
falsehood, though he believed the statement to be true? In 
two very recent Exchequer Chamber cases, Collins v. Evans 
and Ormerod v. Ruth, to which we shall revert presently, we 
find the point taken as settled, and admitting of little or no 
question; and in the latter case, Tindal, C. J., is reported to 
have said that the rule there laid down appeared to be sup
ported by the early as well as the most recent decisions. We 
humbly ventnre to think otherwise: and we proceed to trace 
the various discrepancies of judicial opinion from black letter 
law to the present day. 

The doctrine that there may be fraud in law, without fraudu
lent intent, is of comparatively modern growth. The old law 
knew no such cause of action. The parent of all actions for 
fraud is to be found in the old writ of disceit, which embraced 
all civil remedies for this class of wrongs. The name itself 
bespeaks the gist of the action; and in the old form of writ 
we find the words "fraudulente et maliciose," thus marking 
the malus animus, which formed the essence of the injury; 
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and Fitzherbert (in his Natura Brevium, p. 95, edit. 1635) 
thus identifies the character with the words of the writ;
" Briefe de diseeit gist come appiert per nat. brev. Et gist 
" propermt ou aue home fait aue chose en nosm dun autr. per 
"que lautr. person est endammage et disceive, donc cestui 
" que est issint endammage aurera cest briefe." 

We need scarcely remind tIle reaner that in those times 
actions on the case, not bl'ing split on the one hand into the 
classes ex delicto and I'X cOlltractll, and assumpsit being R. 

refinl'ment of after growth (a), so on the otller, actions for 
disceit wl're distinguished from actions on tIle casl', though 
thl'y now belong to them; thus in Brooke's Abridgment, 
p. 238 (WI' cite from the edition of 1.573), is this passage: 
" videtur quI' ou home pmise per un consideracion de fair act, 
" I't ne fait, que action sur Ie cas gyst, mes ou home fayte son 
"promise fausseml'nt que don que act yon de dysceyt gyst." 
Nevertheless, in Harvey v. Young, Yelverton, 20, temp. 
44 Eliz. (1602), the action was" sur Ie cas en nature dun 
"disceit." It is not material to our purpo~e at what time all 
actions for deceit fell within the pale of torts, and formed 
part of the ramified family of actions upon the case; from 
which, at a more recent period, breaches of contract were 
dismembered. It suffices to show, that through a long current 
of cases this action was held to be maintainable only where 
there was a warranty, or where there being no warranty a 
falsehood was knowingly told, for a fraudulent purpose, on 
some point of fact peculiarly within the knowledge of the 
person making the statement, and not equally within the 
knowledge of him to whom it was made. Writs of deceit. 
chiefly lay in such cases of fraud as the purchase of a quare 
impedit in the name of another, the fraudulent aclmowledg-. 
ment of fines and recoveries by covin. Where the ground of 
the action was merely confined to a false affirmation, the writ 
was upon the case, in the nature of a writ of deceit, but based 
on similar principles. 

One of the old cases of such an action was that cited in King 

(a) See Steuart v. Wilkins, Doug. 18, whence assumpsits on warranties derivt> 
their practical origin. See also Williamson v. Allison, 2 East. 446; see p. 91 post, 
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v. Robinson, Croke, Eliz. 79 (temp. 28 & 29 Eliz.), where 
the action was held maintainable by a swain deluded by the 
hlanda verba, matrimonio cequi pol/entia, whereby a lady induced 
him to spend money and time in her service, and then proved 
faithless, and married another in fraud and deceit of the 
plaintiff: the action was "upon the case for the disceit in not 
marrying" the plaintiff. . 

Most, though certainly not all, the old cases of frauds (as 
asserted by Grose, J. in Pasley v. Freeman, 3 T. R. 51) were 
cases of contract, where the misstatement was made by the 
vendor to the vendee relating to the thing sold. Furnis v. 
Leycester, Cro. Jac. 474, (temp. 16 James I.), was an instance 
of this sort. It was on the case for "falsely and deceptively" 
affirming that 200 sheep were the property of the defendant, 
he knowing them to be a stranger's. Here the scienter is made 
an essential feature in the right of action. Also in Spring
well v. Alleyn, 91 (temp. 24 Car. 1.), of which a full note 
will be found in 2 East, 447, n., by Burnet, J. the defendant 
sold a horse without warranty as his own, whereas it was the 
horse of A. B.; "yet as the plaintiff could not prove that the 
defendant knew it to be the horse of A. B., the plaintiff was 
nonsuited." So in Chandler v. Lopus, Cro. Jac. 4, where a 
jeweller sold a false stone as a bezoar stone, no action lay, 
because it was not averred that "he knew it was not a bezoar 
stone;" Anderson, J. dissentiente. 

It was afterwards held that the averment of knowledge was 
not essen tial, where, from the nature of the case, the defendant 
was better aware of the facts than the plaintiff. See Cross v. 
Gardner, earth. 90 (temp. 1 W. & M.), where it was held 
sufficient to aver that the vendor sold oxen as his own, they 
being the oxen of another, without a scienter, the action lying 
on the bare affirmation, where plaintiff has no means of know
ing to whom the property belonged. But here also the defen
dant must have known the fact. 

A similar principle governed the law with respect to the 
statement itself. In Risney v. Selby, 1 Salk. 211 (temp. 3 
Ann.), which was an action on the case, the plaintiff being in 
treaty with the defendant for the purchase of a house, the 
defendant, says the report, did fraudulently affirm the rent to 
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be 301., whereas it was but 20l., wherehy he was induced to 
give so much more than the house was worth. It was contended 
that the "plaintiff was over credulous in taking the defen
"dant's word for it, but the plaintiff llael his juelgment; for 
"the value of the rent is matter that lies ill the private knowledge 

" of the landlord and his tenant, anel if they affirm the rent to 
"be more than it is, the purchaser is cheated, and ought to 
"have a remedy for it." But in Harvey I'. Y Olll1g, Yelver. 20 
(-!-! & 45 Eliz.), the defendant affirmed that a term of years, 
which he sold to the plaintiff, was worth £150, whereas the 
plaintiff gave that sum, the term being worth only £100. 
But the court held that no action lay, for this was but a naked 
assertion of a fact, which the plaintiff's folly alone induced 
him to give credit to; but that if the elefendant had warranted 
the term, it would have been otherwise. 

In Leakins y. Chissell, Sider. 146 (temp. 15 Car. 11.), we 
find the distinction also drawn between the statement that 
hOllses are worth so much, and that they let for so much, the 
one being matter of opinion, the other of fact. See also 
I Rolle's Abr. 91. 

One of the most important cases on the capacity of the 
plaintiff to discover the fraud is that of Baily v. Merrell, 
3 Buls. 94 (temp. 13 James I.), where the defendant gave the 
plaintiff (a carrier) a " caele of wood" to be carrieel, telling 
him it was 800 cwt., anel that he shoulel have 2s. per cwt. for 
the carriage. The carrier fidem ad hi hells carrieel without 
weighing, and killed two of his horses from the fatigue, the 
weight proving to be 2000 cwt.; but the court helel that this 
was not a warranty, and that there was a "plain elefault by 
"the carrier that he did not weigh this." In this case Croke, J. 
said" If one lends his cart to another, to carry a load of wood, 
"and that he will have for it lOs. a loael; if he overload the 
"cart, an [Qu. no?] action lieth for tbis frauel without damage, 
" for elamage without fraud gives 110 e<lllSt- of action; but where 
,. these two do concur and meet together, there an action 
" lieth;" a dictum, by the way, misquoted by the judges in 
Pasley v. Freeman. This principle of care in the plaintiff 
formed a marked feature in the requirements of fraud to sus
tain an action according to the earlier cases; and we find the 

2s VOL. II. 
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same doctrine upon the same authority laid down in Rolle's 
Abridgment, vol. i. p. 10 I, which brings the law down to the 
end of Charles I. Buller's ~isi Prius, written in 177'1, brings 
down the cases to that date; and he thus describes the nature 
of the action and its elements. It will "lie wherever a per
"son has by false affirmation or otherwise imposed upon 
"another to his damage, who has placed a reasonable confi
"dence in him; as, if a man in possession of a horse or a 
" lottery ticket, sell it to another for his own, for possession of 
"a personal chattel is a colour of title, and therefore it was but 
"a reasonahle confidence which the buyer placed in him, 
"when he affirmed it to be his own; but it is incumbent on 
"the plaintiff in such a case to prove the defendant knew it 
" not to be his own at the time of the sale (for the declaration 
"must be that he did it fraudulently, or knowing it not to be 
"his own). For if the defendant had a reasonable ground to 
"believe it to be his property (as if he bought it bona fide), 
"no action will lie against him; but the defendant cannot 
" plead such matter, but must give it in evidence. So jf the 
" vendor affirm that the goods are the goods of a stranger, his 
" friend, and that he had an authority from llim to sell them, 
" whereas in truth they are the goods of another, and he had 
" no such authority, an action will lie against him; and in 
"such case it will be sufficient for the buyer to prove them 
"to be the goods o(another, without proving that the defen
" dant knew them to be so (for it need not be averred in the 
"declaration); for the deceit is in his falsely affirming he had 
"an authority to sell them. The plaintiff must the7'ifOre prove 
"that he had no such authority, and doubtless proving them to 
" be the goods of another would be evidence prima facie that 
" he had no authority, and sufficient to put him upon proving 
"that he had."-p. 31, 1st edition. 

Here also we find the fact of wilful misrepresentation re
tained as material to actionable fraud. 

Although actions for deceit embraced a large variety of 
frauds, from the misstatements of salesmen to the bland words 
of faithless ladies, like the case cited in Cro. Eliz., yet in all 
of them it was held essential to the action up to this time-
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1. That the defendant should !mow the statement to be false, 
and make it with intent to deceive. 

2. That it should relate to a fact peculiarly within the 
knowledge of the defendant, and not merely be a naked 
assl'rtion of a matter of opinion, the truth or falsehood of 
which the plaintiff had the means of knowing, for the principle 
of caveat emptor was held to apply to such cases. 

3. The plaintiff must have been damJlified. 
These form till' essential requirements to the right of action 

for a fraud lip to 1771. Up to that time' no rqlOrt had ap
peared containing any semblance of a jurlicial recognition of 
the doctrine of legal fraud witllOut moral fraud. 

In 1778 we find the earliest approach to that doctrine hy 
Lord ::\Iansfield, who was, we believe, the first j lldgoe who dis
carded the knowled~°l' of the falsehood uttered as an essential 
feature of the action. In the case of Pawson Vo Watson 
(Cowp. 7~.»), which was an action against the nnderwriters on 
a policy of assurallce alleged to have been malic on a false 
verbal representation, that great judg°C' said, "If in a life 
"policy a man warrants another to be in good llealth, when he 
"knows at the same time he is ill of a fever, that will not avoid 
"the policy; hecau,,' by the warranty he takes the risk upon 
"himself. Bilt if there is no warrallty, and he says' the man 
"is in good health,' when in fact he knows him to be ill, it is 
"false. So it is if he does not know whethEr he is well or ill; 
,. for it is equally false to undertake to say that which he knows 
" nothing at all if, as to say that is (/"lie which Ite knows;o not 
" tml'. But if he only says' he believes the man to be in good 
"health,' knowing nothing about it, nor having any reason to 
" belit·\Oe the contrary, then, though the person is not in good 
"health, it will not avoid the policy, because by the warranty 
" the underwriter then takes the risk upon himself. So that 
"there canuot be a clearer distinction than that which exists 
"between a warranty which makes part of the written policy, 
" and a collateral repr€sentatioIl, which, if false in a point of 
"materiality, makes the policy void; but if not material, it can 
,. hardly ever be fraudulent." 

This forms, we believe, the first extell~ion of the doctrine 
of traud. The words iu italics clearly go that length, aud 



316 VEXED QUESTIONS. 

give a scope to the range of actionable misstatements which 
the prior cases had invariably avoided, and in some instances 
expressly repudiated. It is however to be observed, that 
Lord Mansfield refers to such misstatements as affect the in
tt'rest of the party making them; and he likewise restricts it 
to cases where the person making the statement does not kww 
it to he true. Lord Mansfield's opinion does not, therefore, go 
the length to which we shall presently see other judges have 
gone, of holding that where the party making the statement 
believes it to he true, he is nev.,rtheless liable. In 1789 occurred 
Pasley v. Freeman (3 T. R. 51), which is to this hour a lead
ing case. 

Pasley v. Freeman, whatever may have been the impression 
on the minds of the judges who respectively pronounced and 
dissented from the judgment, decided nothing more than this: 
that it is not necessary to an action on the case for a dt!ceit, 
that the person making the false statement should derive be
nefit from it, or that he should collude with the person who is 
benefited. This was not new law; it was nothing more than 
had been held before, and we concur with the view taken by 
Mr. Justice Buller, that authorities were not wanting on that 
point. He cited a case in 1 Roll. Abr. 91, pI. 7, where a 
vendor affirmed that the goods were the goods of a stranger, 
his friend, ana that he (the friend) authorized him to sell them, 
upon which B. buys them, whilst, in truth, they are the goods 
of another party; yet if he sell them fraudulently and falsely 
on this pretended authority, though he did not warrant them, 
and although it is not averred that he sold them knowing they 
were the goods of a stranger, still B. has his action on the case 
for this deceit. And Mr. Justice Buller adds, "The gist of 
" the action is fraud and deceit; and if that fraud and deceit 
" can be fixed by evidence on one who had no interest in his 
~, iniquity, it proves his malice to be the greater." '" '" "The 
"fraud is that the difendant procured the plaintiffs to sell gooih 
,~ un credit to one whom they would not otherwise have trusted, 
"by asserting that which he knew to be false." So that in 
Pasley v. Freeman the point was not involved whether there 
could be legal without moral fraud, for moral fraud existed in 
full force; nevertheless Mr. Justice Buller goes on to state 
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that "the assertion alone would not maintain the action; but 
" the plaintiff must go on to prove that it was false, and that 
"the defendant knew it to be so." l\Ir. Justice Ashurst took 
the same view, and said, "It is expressly charged that the 
"defendant knew the falsity of the allegation, &c."-" the gist 
"of the action is the injury done to the plaintiff, and not 
" whether the defendant meant to be a gainer by it. 'if< * The 
"malice is the more diabolical if he had not the temptation 
"of gain." There could not be a more unsafe rule than to 
make the interest of the party giving the statement a test of 
his liability for its untruth; for how can that interest be always 
known? Might it not be concealed for the express purpose 
even of escaping from liability, were such a doctrine to pre
vail? All this, we repeat, was merely the expression of what 
had long been the law. Mr. Justice Grose, however, dis
sented from the rest of the court, because he could find no 
cases, except of contract between the parties, where the 
defendant had an interest in the fraud. This, as Mr. Justice 
Buller showed, was a mistake. Another ground taken by 
Mr. Justice Grose was, that the knowledge of the credit of a 
third party was a nude assertion of opinion, and fell within the 
rule in the case of Harvey v. Young in Yelverton, above 
cited: but this is not so; for it is clear that the knowledge of 
the credit of an individual must depend upon the degree ot 
intimate acquaintance which a party possesses with him; and 
if he holds himself out as having this, he does possess means, 
which the plaintiff being a stranger has not, of ascertaining 
the fact. The decision of the rest of the court also went on 
broad grounds of social interest, which requires that parties 
should not be injured by false statements of the credit of 
others. The only new feature in this case was, that it was 
the first one where the subject-matter of the false statement 
was the credit of a third party; but this was properly held to 
be merely the application of an old principle to a new ('ase. 
Lord Kenyon bases his judgment 011 the facts thus tersely 
put in its concluding words :-" It is admitted that the 
"defendant's conduct was highly immoral and detrimental to 
"society; and I am of opinion that the action is maintainable 
"on the grounds of deceit in the defendant and injury and 
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" loss to the plaintiffs." The animus, the falsehood, and the 
injury were certainly sufficient to counterbalance the want 
of apparent interest and the novelty of the subject-mattei: 
of the fraud; and this is all that Pasley v. Freeman decides. 
Lord Mansfield's dictum in the last case was not alluded to, 
nor was there occasion that it should have been; for here 
moral fraud and the intent to deceive fully existed; but 
this case is well worthy of note for the distinct adherence of 
two of the judges, Buller and Ashurst, to the doctrine that 
knowledge of the fabehood by the defendant is essential to 
the actioll. The latter judge says, the quo animo "is a great 
part of the gist of the action; and so it was also ruled by a 
majority of tIle court in the case to which we must next 
refer. (a) 

Haycraft v. Creasy, 2 East. 92 (A. D. (801), was the first 
case in which the question arose whether the knowledge of 
the fraud by the defendant was essential to the action. 

The defendant vouched for the credit of Miss R., "as he 
" the defendant knew that she was then in possessioi\ of con
" siderable property, &c." He is then asked if he knows this 
only by hearsay; he replies, "I can positively assure you 
"of my own knowledge that you may credit Miss R. to any 
"amount with perfect safety." The defendant had himself 
trusted her, and fully believed in the truth of his statement, 
for which he had reasonable ground. Miss R. however proved 
to be an impostor, and the plaintiff, who had given her credit 
on the faith of the defendant's statement, sued him for the 
loss in an action on the case for false, fraudulent and deceitful 
representations. The majority of the court lleld that the 
action would not lie, on the ground that fraud and deceit was 
the foundation of the action; and that this ~as not fraud, 
because the defendant believed his statement to be true. 
Grose, J., thought it only the expression of his firm belief 
and conviction. Lawrence, J., thought that, "in order to 
"support the action, the representation must be made malo 

(~) Eyre v, D,nnsfo,rd,1 ,East. 318, is merely an echo of Pasley v. Freeman. 
On a representatl.on of cr~dit fal~e to the knowledge of the defendant; though he 
had no appa~ent lUterest 1U making it, and made it w,thout prejudice, the a~tion 
was held to lie. 
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"animo, and that there Illust be sOlllrthing more than Illis
"apprehension" or mistake; but tit is he stated with doul,t and 
distrust of his own opinion, in deferrnee to that from wllich 

he differed (Lord Kenyoll',). Lehlane, .T., said, "By fraud 
" I ullderstand an intention to dl'cc:i,'e," witllout which the 
action is not maintainable. But what says Lord Kenyon '[ 
Referring to the ea._l' of Pasley Y. Freelllan, in wIdell he hac! 
expressed no opinion on this point, he says-

" I indeed was not then so well versed in tile critical form 
"of actions, but I had endeavoured to store my mind with 
;, l'~tal,lisltl'd principles, and I have learned that laws were 

"never so well directed as when they WCi'(' ma(l~ to enforce 
"religious, moral and social duties between man and Illall ; 
"and I knew that it was repugnant to such duties for one man 
" to make f<.llsl' ft'presentations to allotlwr to induce lJim to 
" take measures which were injurious to llim. * e- '" It is 

"sait! that I imputed no fraud to this defendant at tIle trial. 
" It is true that I used 110 hard words, because the case did not 

"call for them; it was enough to state that the case rested on 
" this,-that the defendant affirmed that to 1,(, true within his 
"own knowledge tlmt he did 1I0t lillOw to he true. This is 
"fraudllient; not perhaps ill that sew'e which affixes the stain 
" of moral turpitllde on the mind of thc party, /mtj;dting lritltin the 
"notioJ/ (if LEGAL FRAUD, Sltclt as is presllmcd ill all the casl's 
"within tlte Statute of Fnll"ls, TIle fraud (,oll~ists, lIot ill the 
"defendant's saying that he believed the matter to I,,: true, 
"or that he had reason so to believe it, but in asserting 
"positin-ly his knowledge of tlmt wllicl. he did not know. 
"There are, it is true, some dutil'S of imprrft'ct obligation, 

"as they were called, the breach or neglect of wlJiclJ will not 
"subject a party to an action. If I know that one ill wlJOse 
"welfare I am interested is about to marry a per~on of infamolls 
"character, or to enter into commercial dealill~'s with an insol
" vent, it is my duty to warn him, but no action lies if I omit 
"it; but if anyone become an actor in dl'l'l'i,·ill.~· ~lI1other-ir 

"lte lead him by any misrcpresentatifJns to do ({ets lc/!ich are 

"injurious to him, I Il'lll'lI .Ii·o/ll all 1'eligiolls, nlOral ({1II1 social 
" duties, that such an action will lie against him to {/Ils/!"er in !lllluagl's 

"jor his acts. And when I am called to point out legal 
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"authorities for this opinion, I say that this case stands on 
" the same grounds of law and justice as the others which 
"have been decided in this court on the same subject." 

Let us at once back this bold and righteous doctrine with 
the opinions of the great judges and lawyers who have main
tained it, returning hereafter to the current of decisions which 
form the tail, and follow in the wake of Js. Grosel Lawrence 
and Leblanc. 

First and foremost stands Sir James Mansfield. The doc
trine which we found Lord Mansfield first broaching in Pawson 
v. Watson, in 1778, we find Sir James Mansfield holding and 
making the basis of his judgment in the case of Schneider v. 
Heath (3 Camp. 506), (A. D. 1813), which was an action for 
money had and received on the ground of fraud and misrepre
sentation, which consisted in a bill of particulars falsely 
describing a ship as seaworthy, which the person giving it 
had not examined, and did not know to be unseaworthy. In 
his judgment Mansfield, C. J. says, "The agent tells us he 
"framed the particulars without knowing anything of the 
"matter. But it signifies nothing whether a man represents a thing 

" to be different from what he knows it to be, or whether he makes a 

" representation which he does not know at the time to be true or false, 
"if, in point of fact, it turns out to be false." 

There is also a dictum of Best, C. J., exactly to the same 
effect, in Adamson v. Jarvis (-l Bing. 66); "He who affirms 
" either what he does not know to be true, or knows to be false, 
"to another's prejudice and his own gain, is, both in morality 
"and law, guilty of falsehood, and must answer in damages." 
That was a case, however, in which the defendant had a direct 
interest in the fraud, but Pasley v. Freeman decided that 
interest was not necessary to the action.-To be continued. 
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BARNHART V. PATTERSON AND GREENSHIELDS. 

PRACTICE. 

Where one of several defendants has become bankrupt, his assignees are necessary 
parties, and the court will not proceed to make a decree in their absence. 

In this case a bill had been filed to redeem a mortgage 
given by the plaintiff to the defendant Patterson, which had 
subsequently been assigned by him to Greenshields, to secure 
certain debts due by Patterson to Greenshields. 

After the answers of the defendants had been put in, 
Patterson became bankrupt. The plaintiff having replied, 
and served the usual subprena to rejoin, took no further pro
ceedings in the cause, in consequence of which the defendant 
Greenshields served rules to produce witnesses and ras~ pub
lication, in the name of both defendants; but the plain~iff had 
not examined any witnesses, or taken any steps, and Green
shields set the cause down for hearing: and on this day 

Estt!Tl, for the plaintiff, moved to have the cause struck out 
of the paper for irregularity, on the ground that by the bank
ruptcy of the defendant, Patterson, his assignees had become 
necessary parties, and until they should be made parties, the 
suit was so defective, that the court could not make adecree; 
that Greenshields having taken out rules to produce, &c., in 
the name of both defendants, was clearly irregular; the course 
that should have been adopted by him, if he desired to force 
the suit on, was to have moved, that unless the assignees of 

2 T VOL. II. 
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his co-defendant were brought before the court, within a time 
to be limited, the bill should thenceforth stand dismissed; this 
is clearly the practice when the bankrupt is a sole defendant; 
and the fact of there being other defendants, who are not bank
rupts, cannot alter the practice in this respect.-l Smith,514. 

If the bankrupt were not a necessary party to the suit, the 
cause might be proceeded with in the absence of his assignees, 
but here he had been an interested and necessary party, and 
his assignees are the legal holders of the lands, and will be 
entitled to receive any overplus that may be coming after dis
charging the claim of Greenshields. If, therefore, the court 
were to make a decree, it must necessarily be incomplete, and 
the court will not, in any case, make an incomplete decree, 
when the facts are brought under its notice. And as both 
defendants appear by the same solicitor, Greenshields cannot 
say he did not know of the bankruptcy of his co-defendant. 

The suit, as originally instituted, was perfect, and only 
became defective during its progress, and therefore, the ordi
nary rule of dismissing for want of parties will not apply to 
a case like the present. 

Brough and Crooks, for the defendants. The plaintiff here 
wishes to take advantage of his own wrong, in having allowed 
the cause to remain in its present imperfect state. The plain
tiff must either ask for the cause to stand over, in order that he 
may make the assignees parties, or else dismiss his bill; the 
court, it is submitted, will adopt the latter course. 

The defect in the suit is the fault of the plaintiff, and by 
allowing it to remain in its present state he might tie up the 
cause for ever, unless the defendant Greenshields were allow
ed to proceed'in the manner he had, and set the cause down 
for hearing; the plaintiff having filed a replication and served a 
subprena to rejoin, it is clear an ordinary defendant could not 
move to dismiss for want of prosecution; the only course left for 
him to take would be that taken in the present case.-Tozer 
v. Tozer, 1 Cox 288. 

The assignees of the bankrupt defendant cannot be bene
fitted by being made defendants, nor do they desire to become 
parties to the suit in any way. And as the plaintiff was the 
party who should have taken the necessary steps to make them 
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parties, and has chosen not to do so, the court, it is submitted, 
will now dismiss the bill with co,ts.-:\lollteith v. Taylor, 9 
Yes. 615; 5 :::lim. 497; II Law Jour. N. S. pt. I, p. 2t:O, were 
also cited. 

THE V ICE CHANCELLOR.-There can be no doubt tllat 
the assignees of the defendant Patterson are necessary parties 
to be brought before the court, and in their absence the court 
cannot properly make any decree; the cause must tllerefore 
be struck out of the paper; but as the steps necessary for 
making them parties should ha\'e been taken by the plaintiff, 
I do not allow him his costs of this motion. 

FRIDAY, 23RD JAXFARY, 1846. 

GEDDES v. :\IORLEY ET AI.. 

PRACTICE. 
This court will not grant an injunction at the suit of a mortgagee of chattels, 

against a judgment creditor of the mortgagor, to prevent a sale of the chattels; 
the rule being of universal application that the court will protect the specific 
pos'cssinn of chattels only in case they are of peculiar value. 

In this case a bill had been filed, stating to the effect that 
the plaintiff had advanced certain monies to W. A. Geddes, 
in consideration of W. A. Geddes undertaking to execute and 
who had accordingly executed a bill of sale by way of mort
gage of certain chatteb, consisting of household furniture, 
&c., to secure the repayment of the amollnt advanced by the 
plaintiff, and that afterwards the defendants had issued an 
execution ag-ainst the goods, &c., of W. A. G€(ldes, and seized 
the property assigned to the plaintiff; W. A. Geddes having 
continued in possession thereof.-The bill prayed an injunction 
to stay the sale, &c. l'l'01l an affidavit verifying these state
ments of the bill, a special injunction as prayed had been 
obtained; the defendants had filed a demurrer to the bill for 
want of equity, and new 

Blake, for the defendant, moved to dissolve the injunction 
with costs. The general rule of this court is, that an injunc
tion will not be granted to interfere with the enjoyment of 
chattels, unless some peculiar value attaches to them, as in the 
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case of heir-looms; Lloyd v. Loaring, 6 Ves.773. The plaintiff 
will no doubt rely upon the case of Lady Arundel v. Phipps, 
as a ground for retaining the injunction in the present case; 
that case however, is not applicable to the present; there, the 
property sought to be preserved was such as brought the case 
within the class of those excepted from the general rule of 
the court, against interfering with chattel property; llere no 
such ground exists, the articles are not only of no peculiar 
value, but the value of them in the opinion of the plaintiff is 
affixed to each article in the schedule accompanying the bill 
of sale; and where the value can be given in damages either 
in an action of trover or trespass, this court will not interpose 
to prevent a party at law proceeding in the usual way to recover 
his demand. Citing also 1 Mad. C. P. 222; Eden on: Inj. 
313; Jeremy's Eq. Juris. 467; I Madd. R. 150. 

Esten, contra, cited the case of Truscott v. Dunn in this 
court, as showing that the rule, that the court would not inter
fere when the subject in dispute was chattel property, was not 
inflexible, and in the present case the plaintiff had advanced 
the money, not on the personal security of anyone, but on the 
specific security of the goods contained in the schedule; those 
goods ought therefore to be preserved in specie, and in such 
a case the jurisdiction of this court arises. In an action of 
trover or trespass, all that the plaintiff would recover would 
be damages; that however, was not what he had contracted 
for as security, when making his advances, nor was it reason
able that he should be now driven to the circuity of an action 
after having obtained what he considered security on certain 
specified property, sufficient to answer his demand.-Citing 
Lady Arundel v. Phipps, 10 Yes. 139; Lord Cooper v. Baker, 
17 Yes. 128. 

Blake, in reply. Lord Cooper v. Baker is not in point, the 
trespass in that case was in the nature of a trespass to the 
realty. 

What was the intention of the party when he obtained the 
injunction? It was to protect him in his mortgage. But if 
such an equity exist in favour of a mortgagee of chattels, a 

flrti01'i it would exist in favour of the owner of such goods; 
but it is clear there is no such right in favour of the owner, 
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nor can there be any in favour of a mortgagee, simply upon 
the general principle that the court will in no case interfere 
with the possession of chattel property, unless a peculiar value 
be attached to it by the party claiming it. 

Injunction dissolved-costs to be costs in the cause. 

[NoTE.-The demurrer which had been filed, was subsequently submitted to 
by the plaintiff. ] 

TUESDAY 3RD :MARCH, 1846. 

KINGSMILL V. GARDNER. 

PLEADING. 

A demurrer will not lie to a bill of foreClosure on the ground that the bill does not 
shew that the plaintiff had actually paid a money consideration for the mort
gage, or because it does not offer to do equity. 

It appeared by the bill, that the defendant Gardner had been 
a prisoner within the limits of the gaol of the Niagara District, 
and that Lockhart had become his security to the sberiff by 
bond, under a penalty to secure the sum of 163l. 16s. Sd. To 
save Lockhart" harmless for or on account if any action, qc., which 
" might at any time be brought against him, his heirs, c)·c., by reason 

"if the said James Lockhart's having become security <S'c," a mort
gage was given of certain hereditaml'lIts in the county of Lin
coIn; that Gardner had departed from the limits of such gaol, 
and an action on the case for an escape had been hrought, and 
judgment recovered against the plaintiff, as sheriff, who there
upon brought his action on the bond against the defendant 
and his surety Lockhart for the sum of £293 lIs. lId., for 
which amount judgment had been recoverecl. That by inden
ture of 6th May, 1845, Lockhart, in consideration of being 
discharged and released from the said judgment, assigned the 
said mortgage to the plaintiff; that no money had been paid 
on such judgment; and it prayed the usual account, and in 
default of payment of the amount due, that the defendant 
might be barred and foreclosed of and from all equity of 
redemption, &c. 

A demurrer was filed on the grounds, first, that it did not 
appear that any good consideration had been given to entitle 
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the plaintiff to institute a suit for foreclosure. The sherift 
had shewn only a liability, but not a payment; secondly, that 
the suit was for the whole of the mortgaged property, without 
any offer to pay over the difference if any should be found 
due: it contained no offer on the part of the plaintiff to do 
equity. 

Mr. Ramsay, in support of the demurrer. 
Mr. Brough, contra. 
THE VICE CHANCELLoR.-Under the new orders simplify

ing and abridging the pleadings in suits for foreclosure and 
redemption, all that is necessary to state, is such a case as 
will warrant the court to send it to the master to enquire as to 
the amount actually due in respect of the transaction. On 
the first ground I think there is sufficient on the bill to show 
that the action and liability against which the surety was to 
be protected on account of his joining in the bond to the she
riff did occur; and that the mortgage so far had become absolute. 
Whether Lockhart satisfied the sheriff by a money payment 
and proceeded himself in equity on the mortgage, or satisfied 
the sheriff by assigning the mortgage, leaving him to take 
such ulterior proceedings, could make no difference to the 
defendant. The sheriff's absolute liability to the defendant's 
judgment creditor, is I think a sufficient prima facie case. 
With regard to the other objection, it is well answered by the 
prayer of the bill, which is for an account between the parties. 
The very idea of an account involves the doing as well as 
receiving equity under the administration of the court. It is 
usual in bills to be relieved against a fraudulent or usurious 
contract, to insert such a submission; but it is upon the facts 
of the case stated, the prima facie right to the aid of the court 
must be judged of. 

Demurrer overruled. 
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TUESDAY, 27TH JANUARY, AND FRIDAY, :!7TH FEBRUARY, 1846. 

SCHRAlIl v. AR:lISTRONG. 
PLEADING-EVIDEl'CE-P A RTIES. 

Where a party had given a mortgage to S<'l'ure a debt for which he bad made 
himReif liable as surdy. and had recei"ed from his principal a mortgage on 
his own estate for the ,,11l1e debt, &c., afterwards filed a bill to foreclose the 
latter and redeem the first mortgage, and the principal at the hearing objected 
to the bill on the ground that it was multifarious: Held, that the objection, if 
tenable, sbould h""e been taken by demurrer, and was too late at the hearing; 
and, qlla!re, if such objection would have been sustainable under the circum
stances of the <,a-e. 

Held also, that evidence taken by the plaintiff to contradict statements made in 
the answer was admissable, though not put in is>t1e loy the bill. 

E,j,Jellcl' not read in the cause cannot be made use of lo\' the defendant, to shew 
that the suit is defective for want of parties; such defect must be apparent 
from the pleadings and evidence. 

The facts of the case appear in the judgment of the court. 
1.1I1J/rat and Vankouglmet, for plaintiff. 
Esten, for defendant. 
Da\·is Y. Quarterman, 5 Jurist, 93; and Story Eq. PI. 

ss. 27l, 27:2, were cited by plaintiff. 
THE YICE-CHANCELLOR.-It appears from the bill, &c., 

that in the month of April, 184:2, the plaintiff endorsed a 
promissory note for £200, payable six months after date, for 
the accommodation of Armstrong and Black, then indebted 
in that amount to Leonard Thompson. To secure the plain
tiff against any loss by payment or costs in respect of this 
note, they executed to him a mortgage, dated 25th August, 
1842, of a town lot in London. The promissory note was not 
paid by the drawers when at maturity, and an action was 
brought against the plaintiff by the defendant Thompson. 
To prevent an execution being issued against his effects, and 
to secure to Thompson the amonnt of his debt and interest, 
and the costs incurred in the action, the plaintiff executes to 
him a mortgage upon certain property of his own. 

Black having assigned his interest in the mortgaged pro
perty first named to Armstrong, a further mortgage dated 
7th September, 1842, and purporting to be for the considera
tion of £200, was made by Armstrong to Falconer, another 
defendant, who afterwards by indenture dated 4th January, 
1843, executed a conveyance of his interest therein to Gunn 
& Brown to secure the sum of 1401. 48. 6d. The bill charges 
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that these subsequent incumbrances were taken by the sub
mortgagees with full knowledge of the plaintiff's previous 
title; and that the prior registration of the defendant Falco
ner's mortgage was fraudulent, and of no effect, there having, 
at the date of the plaintiff's title, been no registration of any 
mesne conveyance since the grant from the crown. It avers 
that the plaintiff had been put to considerable costs and 
charges in respect to the note so endorsed by him for 
Armstrong and Black and the action brought thereupon; 
that the mortgaged estate had become absolute at law: and 
the complainant prays that an account may be taken under 
the direction of this court of what had been secured to the 
said defendant Thompson for principal, interest and costs 
secured by the said mortgage given by Armstrong and Black 
to the complainant, and of the damages, costs and expenses 
incurred by him by reason of such indorsation; and that the 
[other] defendants or some of them may be decreed to pay the 
same, together with the plaintiff's (and the defendant Thomp
son's) costs of this suit, or be foreclosed of all equity ofredemp
tion, &c.; and that the mortgaged premises may be sold, &c.; 
and that, on satisfaction to the said Leonard Thompson of the 

I monies so secured to him as aforesaid, he the said Thompson 
may be decreed to reconvey the premises so mortgaged to 
him by the complainant. 

To this bill there are several objections raised. First, that 
it is multifarious, being for a foreclosure in one aspect of 
the suit, as regards the defendant Armstrong and those 
claiming under him by a title subsequent to that of the 
plain tiff; and for a redemption as against Thompson: the 
plaintiff appearing in the same cause in the double character 
of mortgagor and mortgagee; praying for the sale of property 
as against one set of defendants, for the purpose of furnish
ing funds wherewith to redeem as against another. That, 
to entitle a party to foreclose, there must be an actual debt; 
whereas in the present case. there is a mere liability-the 
debt due to Thompson not being paid but merely secured by 
another mortgage. To dispose of the last point first, I am of 
opinion that there is sufficient evidence of payments and loss 
sustained by the complainant in consequence of his having 
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made himself liable for Armstrong and Black's debt, to pro
tect him against all loss in respect to which transaction the 
mortgage was given; to entitle him to adopt this proceeding 
as regards Armstrong (a). 

Upon the other point, it is clear that the court will not 
permit a plaintiff to demand by one bill several matters if 
dijferent natures against several defendants (b); for this would 
tend to load each defendant with an unnecessary burthen of 
costs, by swelling the pleadings with the state of the several 
claims of the other defendants, with which he has no cOllnec
tion (c). To such a bill a demurrer will lie. But where one 
general right is claimed by the bill, though the defendants 
have spparate and distinct rights, a demurrer will not hold (d). 
The court is equally averse to allowing a bill for the SE'ttle
ment of one portion of a matter, where the nature of the 
transactions and the relation of the parties to each other will 
permit of the several issues being embraced in one suit. 

The present bill is certainly somewhat novel in its nature; 
but it can hardly be said that (putting the sub-mort.'..';a~'cE's 
Falconer, &c., out of the question) the rig'hts ot the plaintiff 
against Thompson, and against Armstrong and Black, are so 
different in their nature and inception as to render it impos
sible to combine the settlement of them in one suit. It was 
to pay the debt due from Armstrong and Black to Thompson 
that the plaintiff's liability on the note arose; amI to protect 
him against loss UPOH which, the mortgage was gin'H. It 
was in satisfaction of such debt with interest, and the costs of 
the action at law, that the charge was made upon the plain
tiff's own property and accepted by Thompson. The whole 
suit arises Ollt of one transaction, though it includes two 
mortgages. Thompson does not object to the present course; 
for the manifest object of the suit is, that he in effect may 
have the benefit of the security originally gin·n in order to 
facilitate the payment of his debt, and at the same time 
relieve the property of the plaintiff from the incumbrance 
rendered necessary by the defendants' neglect or inability to 
meet their own engagement; the complainant thus avoiding 

(a) See also Kingsmill v. Gardner, ante p. 325. (b) 5 Mad. 146. 
(c) Mitf.181. (d) Mitf. 182, and cases there cited. 

2 U VOL. II. 
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the circuity of resorting to one suit to obtain the money, and to 
another to be permitted to apply it in redeeming his own estate. 
I do not see allY difficulty in taking this twofold account in 
one suit; while the additional extent of the pleadings arising 
from this consolidation is trifling compared to what must have 
followed, and the expenses incurred by some of the parties, if 
the plaintiff had instituted two distinct suits; so that whatever 
doubts I might have entertained, in the absence of any case 
precisely parallel, I should not have been inclined to favour 
the objection, even if it had come in time, which it has not. 
It is one which cannot be made at the hearing. In Ward v. 
Cooke (a) the same objection was made and overruled. The 
Vice-Chancellor Sir Thomas Plumer held that, if a bill be 
multifarious (even admitted to be so), it should have been 
objected to by demurrer, and that it was too late to make that 
objection on the hearing of the cause. 

Another objection is for want of parties. That it appears 
from the evidence of one O'Neill, a witness in the cause, but 
whose depositions are not made evidence by being read, that 
he (O'Neill) had some interest, which was intended to be 
secured by the mortgage from Armstrong and Black to the 
complainant, in respect to a debt due, at the time of making 
it, from the mortgagors to the witness; and that, although 
testimony not made evidence by the plaintiff who takes it 
cannot be used by the other side for the purpose of substan
tiating any part of their case, yet that it may be brought to 
the attention of the court with a view to its interposing to stay 
a suit defective from the absence of a party interested. I ad
mit the court is bound of its own will to notice auy such defect 
as must necessarily render the suit imperfect, and the decree 
thereon inconclusive; but to render this the duty of the court, 
the defect.6 must be apparent upon the pleadings and evidence. 

The next matter of defence set up on the part of Falconer 
is the plea contained in the answer, that at the time of taking 
such mortgage the defendant Armstrong was in possession, 
and claimed to be seised in fee, &c.: and that he (the defen
dant) was a purchaser for valuable consideration, without 

<") 1820, 5 }lad. 122. 
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notice of the prior incumbrance. And it is contended 
that this fact being stated in the answer, and there being 
evidence of notice by one witness only, the rule of attaching, 
in such case, the principal weight to the answer, must prevail. 
But this rule only applies to cases where there simply appears 
to be oath against oath, and where neither is weakened by 
inconsistencies or aided by circumstances. Wherever proba
bilities or improbabilities exist, for or against such statements, 
founded on or contradicted by a single oath, the court has the 
same power that a jury has, in judging of the respect to be 
paid to either. First, let us examine the caution with which 
other facts are sworn to in the answer. After having shewn 
the descent of the title to the mortgaged premises from the 
crown, he states that he did not require the several title deeds 
to be delivered to him; but that "the same were in the Jiosses
"sion if the said Armstrong at the time that he so made such 
" mortgage to this defendant; which fuct contributed to produce in 
"the mind of this defendant the belief that the said Armstrong 
" was seised in fie simple in possession if tlze said premises free 
"from all incumbrunces." Here is a fact sworn to, not lightly 
as an unimportant matter which might be stated carelessly and 
erroneously, but one, the knowledge of which influenced his 
action in taking this mortgage. Yet the statement is not true; 
for each of these deeds, including the patent from the crow II, 
are proved not to have been in the hands of Armstrong since 
the execution of the previous mortgage by himself and Black 
to the plaintiff, but , .. ere then in the custody of one of the 
witnesses to the deed and memorial, who held them for the 
plaintiff. If the defendant could be mistaken on such a point 
as this he may be mistaken as to the notice, or perhaps as to 
what he might deem the sufficiency of the notice. At all 
events, here is sufficient to let in and give full effect to the 
evidence of Mr. Horton, which is exceedingly special, unim
peached, and strongly corroborated by that of Mr. Murray. 

Mr. Horton in his testimony states, that about the time 
the mortgage was made from the defendants Black and Arm
strong to the plaintiff, he heard them say that the plaintiff had 
endorsed a note for them for £200, and that the mortgage 
was given to secure plaintiff: that he was the subscribing 
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witness to the deed from George Mitchell [the grantee of the 
crown] to Armstrong and Black; and that witness and one 
Stuart were the subscribing witnesses to the mortgage from 
Armstrong and Black to the plaintiff: that the deed fmm 
Mitchell and the mortgage were given to witness, for the 
purpose of taking them to the register office to prove them, 
as he (Horton) was a subscribing witness to both instruments. 
The patent from the crown to Mitchell had been previously 
in the custody of witness, and so remained in his possession 
till the time that Hugh Falconer's mortgage was drawn-a 
few days after the execution of the mortgage to ,plaintiff,
when one Cleverly (since deceased) borrowed it of witness, as 
hc was about to prepare the mortgage to Falconer as attorney 
for Falconer. And, in answer to a subsequent interrogatory, 
Mr. Horton says :-" Some days after the deeds were placed 
"in my hands. as already mentioned, the defendant Falconer, 
"either alone or in company with Mr. Cleverly his attorney, 
" met me, ann asked me whether the plaintiff had any mort
" gage on the lot mentioned in the pleadings. I then informed 
"him that the defendants Black and Armstrong had given 
"plaintiff the mortgage then in my possession on said lot, 
"and I told Falconer the full particulars of it; Falconer then 
"said Armstrong and Black owed him, and that he wanted 
"to get a subsequent mortgage to secure such debt. I told 
"him that the security would not be much as the lot was not 
"worth much, if anything, more than the amount of plaintiff's 
" mortgage. Falconer replied, he must take it or get nothing. 
":Kext day Mr. Cleverly called at my office and borrowed 
"the patent, when I told him (Cleverly), half in joke, that 
" there must be no trick about it; he must not attempt to cut 
"the plaintiff's mortgage out, or get Falconer's when drawn 
"registered first; to which Cleverly replied 'certainly not;' 
"and. it was agreed between us that we should go to, the 
" regIster office together, I with the said deed and mortgage 
"for the plaintiff, and the said Cleverly with the subsequent 
"mortgage to Falconer, when prepared, to get registered, 
"and that the said deed and mortgage in my possession 
"should be registered first. On the day the said mortgages 
"were registered, Mr. Cleverly came to me and told me to 
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"hurry and go to the registrar and get the deed in my cus
"tody registered, as Falconer had been to him (Cleverly) 
"and had requested him, as a witness to the mortgage to him
"self, to go and get it regi8tered at once before the plaintiff. 
"Cleverly told me he had refusEd to comply with such request, 
"and Falconer thereupon obtained from him the mortgage, 
"and was going for the other witness to it plr. :Murray), to 
"get it registered. I immediately hurried to the registrar 
"and found that Falconer and Murray had arrived there 
"before me, and had succeeded in getting said mortgage 
"proved for reg-istry before the plaintiff's. I expostulated 
" with Falconer and told him it was most unfair to the plain
"tiff, and remonstrated with him about it. Falconer replied, 
" 'everyone should look out for himself.' " 

Mr. Murray in his evidence states that, "in September, 
" 18-12, Falconer met me and requested me to go with him 
" to the registrar and prove the execution of a mortgage from 
" the defendants Armstrong and Black to him; which mort
"gage I had previously witnessed. I accompanied Falconer 
"to the registrar, and proved the mortgage. On my way 
" Falconer walked very fast, and appeared to be in a hurry. 
" I asked him why he was in such a hurry; to which he re
"plied, that he was 'afraid ~Ir. Schram [the plaintiff] would 
"get his mortgage on the same premises registered first.' " 

An objection has been made to that part of this testimony 
relating to the grant from the crown to l\Iitchell, and the 
deed from Mitchell to Armstron~' and Black, they not being 
alluded to in the bill. Falconer, however, having himself 
referred to them in his answer, and in support of his plea 
stated them to have been in the hands of Armstrong, &c._, has 
made a reference to them part of his case; I therefore think 
the whole is admissable. 

It is stated in the bill that at the respecti\'e times of the 
execution of the mortgage to the plaintiff, and of the subse
quent mortgage to the defendant Falconer, and each of the 
said times, no memorial of any conveyance or mortgage 
relating to the mortgaged premises had been registered 
according to the statute in that behalf: and it appears, from 
the registrar's certificates, that, the deed from Mitchell the 
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grantee from the crown to Armstrong and Black, the mort
gage from Armstrong and Black to the plaintiff, and (from 
Horton and Murray's evidence, for the deed itself is not. 
among the exhibits) the mortgage from Armstrong to Fal
coner, were all registered on the same day-19th September, 
1842-Falconer in his answer says the 17th, but this may be 
another mistake. Now, under these circumstances, the pre
cipitate registration of the mortgage taken with the knowledge 
of the plaintiff's previous title, could not avail him; and the 
registration made by the plaintiff a few minutes afterwards, 
being a work of mere supererogation in itself, cannot now 
prejudice him, but must stand as the first enregistration, the 
other having been a mere fraud. 

It is contended however that, though Falconer's plea as pur
chaser for a valuable consideration without notice should not 
be sustained, yet that there is no evidence of such notice as 
against Gunn & Brown. In the absence of direct testimony, 
we must examine their answer. They state that, shortly 
before the execution of the assignment of the mortgage from 
Falconer, they caused the proper registry office to be searched, 
and found that the indenture of mortgage from Armstrong to 
Falconer was the first mortgage of the premises on record, &c. 
But what was the ground-work of the whole transaction? It 
appears from the answer itself that Armstrong, having become 
indebted to them in the sum of 140l. 48. 6d., had given to 
them a promissory note for that amount dated 26th July, 1842, 
which note was endorsed by Falconer, but was not paid when 
at maturity either by the maker or endorser. In satisfaction 
of this debt the mortgage already made by Armstrong on the 
7th September to Falconer, was by him assigned to Gunn & 
Brown, and the note delivered up to him. It is not pre
tended that Armstrong was ind€bted to Falconer in any way 
but in respect to his then approaching liability on the note. 
The nominal consideration in the deed to Falconer is £200 ; 
but the consideration of the assignment to the defendants is 
the precise sum of 14Ol. 48. 6d. The deed in fact recites that 
they were interested as to this amount in the mortgage to 

Falconer, in which case they were bound by the knowledge 
of Mr. Cleverly, the solicitor, who in that transaction must, 
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it appears, have been acting on their behalf through Falconer. 
Why the mortgage was not given by Armstrong direct to 
Gunn & Brown does not appear j but I cannot help coming 
to the conclu5ion, from the equivocal account of the matter 
given by the parties interested, that this circuity was adopted 
with a view to deprive the plaintiff of his priority, by a 
colourable removal of the defendants one step farther from 
the original mortgagor. 

With regard to costs, it has been urged on behalf of Arm
strong, that they ought not to be allowed to the plaintiff in 
respect to the redemption of his property j inasmuch as he 
having been surety, it was his duty, on default of his prin
cipal, to have paid the debt j and that, although compelled to 
this by an action at law, the costs arising therefrom would not 
have been so much as must necessarily have accrued from his 
having satisfied the debt by means of the mortgage, &c. It 
is true that the plaintiff, as surety, was morally and legally 
bonnd to fulfil his nndertaking j but the argument does not 
come with much force from the principal, whose legal and 
moral liability were at least as great as that of his surety, and 
whose omission in respect of his primary duty had been the 
origin of the evil. 

Judgment for the usual decree of foreclosure and redemption. 

VEXED QUESTIONS.-FRAUDS. 

( Continued from page 320.) 

The case of Cornfoot v. Fowke (6 M. & W. 358), is fresh 
in the memory of our professional readers. The question 
arose on a plea of fraud and covin to an action for the rent 
of a honse, which the agent of the plaintiff had assured the 
defendant that there was 110 objection to. The plaintiff, the 
landlord, however, well knew 'that there was a grave objection 
to the honse, of which he made no mention to his agent, and 
the agent was wholly ignorant of snch objection when he 
made the false statement alleged in the plea. In this case 
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the majority of the Court of Exchequer held that the defence 
was bad upon the grounds thus stated by Mr. Baron Parke. 

"The alleged fraud consists in an untrue representation made 
" by a house agent employed by t~e plaint~ff, in an answer 
" to a question by the defendant. 1 he questIOn was, whether 
"there was any objection to the house; the answer, that there 
" was none; and it appeared that the next door was a brothel, 
" and that the plaintiff knew it before, but the agent did not. 
" My Lord Chief Baron thought the plaintiff was bound by 
" the agent's representation, and left the question to the jury, 
"whether that representation was intended to relate to in
"trinsic objections only or applied to extrinsic objections 
"also. The jury found that it was meant and understood to 
"refer to both; and to the mode in which that question was 
"left to the jury, or their finding upon it, no objection is 
"made. But it is said, and I think justly said, that it is not 
" enough to support the plea that tlte representation is untrue; it 
" must be proved to have been fraudulently made. As this repre
"sentation is not embodied in the contract itself, the contract 
" cannot be affected unless it be a fraudulent representation, 
"and that is the principle on which the plea is founded. Now 
" the simple facts that the plaintiff knew of the existence of 
"the nuisance, and that the agent, who did not know of it, 
" represented that it did not exist, are not enough to consti
"tute fraud; each person is innocent because the plaintiff 
"makes no false representation; and the agent, though he 
" makes one, does not know it to be false; and it seems to 
" me to be an untenable proposition, that if each be innocent, 
" the act of either or both can be a fraud. No case could be 
"found in which such a principle is laid down as was admitted 
"in the course of the argument. It must be conceded, that 
" if one employ an agent to make a contract, and tbat agent, 
" though the principal be perfectly guiltless, knowingly com
"mit a fraud in making it, not only is the contract void, but 
" the principal is liable to an action. Lord Holt held that in 
"an action of deceit for selling one sort of silk for another, 
" upon evidence that there was no actual deceit in the de fen
"dant, but that it was in his factor beyond sea, the merchant 
"was liable; Hem v. Nichols (1 Salk. 289). But in the 
" present case the agent acted without any fraudulent intent; 
"and, therefore, his act alone neither renders the plaintiff 
"liable to an action nor vitiates the contract. It must also 
"be admitted, that if the plaintiff not merely knew of the 
"nuisance, but purposely employed an ignorant agent, sus
" pecting that a question would be asked from him, and at the 
" same ti~e believing or suspecting that it would, by reason 
" of such Ignorance, be answered in the negative, the plaintiff 
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"would unquestionably be guilty of a fraud, and the contract 
:: wo~ld be ~voided; for then the representation of the agent, 

wInch he mtended to be made, would be the same as his 
"own, and his own representation, coupled with his knowledge 
"of its falsehood, would doubtless be a fraud. But whether 
"the facts in the case would warrant an inference that such a 
"fraud was committed, it is unnecessary to inquire, as, if they 
"wauld, this question should have been submitted to the 
"jury." 

Nothing can carry the doctrine further than this; it almost 
outstrips the subsequent judgment in Taylor v. Ashton, which 
we shall presently cite. The injury here was unquestionably 
great; and a fact which on any principle of common honesty 
ought to have been disclosed to the defendant is kept from 
his knowledge. The non-communication to the agent was 
the means whereby the defendant was misled and damnified, 
and yet that very ignorance is made the ground of denying 
redress to the defendant; the defence of the plaintiff is his 
own wrongful act, and this the court upholds as law; for if 
the agent had been made acquainted with the objection, it is 
admitted that the plaintiff could not have maintained his 
action: but because the plaintiff improperly keeps him in 
ignorance, the defendant is left without redress. l\Ir. Baron 
Parke thinks, if the plaintiff had purposely withheld the know
ledge of the fact from his agent in order that he might deceive 
the defendant, the case would have been otherwise; that is 
to say, the liability of the party benefitting by a fraud is to 
depend on the secret motives in his mind, which from their 
very nature it is impossible to know. Is it possible to con
ceive a rule of law more disastrously fraught with uncertainty 
of application, and more injurious to commercial security? 
But we hasten to add the masterly judgment of the Lord 
Chief Justice (who dissented from the court} to the opinions 
we have already recorded. 

" I have bestowed some consideration on this subject, and 
" am sorry to find myself obliged to differ from my brethren 
" on a matter that appears to me, but for their opinion, too 
" plain to admit of a doubt. In the first place, it is not correct 
"to suppose that the legal definition of fraud and covin 
" necessarily includes any degree of moral turpitude. Every 
"action for the breach of a promise, for deceit, for not 

2x VOL. II. 
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" complying with a warranty, or for false representation, is 
"founded upon a legal fraud, which is charged as such in the 
"declaration, although there be no moral guilt ill the defen
" dant. The warranty of a fact which does not exist, or the 
" representation of a material fact contrary to the truth, are 
"both said, in the language of the law, to be fraudulent, 
"although the party making them suppose them to be correct. 
" This point, if it could be doubted, is fully established by 
"the case of Williamson v. Allison (2 East. 446). That 
"was a declaration in tort for breach of a warranty, tllat 
" twenty-four dozen bottles of claret were in a fit and proper 
"state to be exported to India, whereas tlley were at the time, 
" and the defendant well knew they were, in a very unfit and 
"improper state. At the trial no evidence was given of 
"defendant's knowledge, and tile verdict being for tile plain
"tiff, a motion was made afterwards for a new trial, on the 
"ground that the scienter having been alleged ought to have 
"been proved. But the court, after full discussion, and a 
"reference to cases cited in the argument, were unanimously 
"of opinion that the allegation of the scienter was wholly 
"unnecessary and immaterial, and therefore need not be 
"proved. Now, if the action had been for a false represen
"tation, made by the seller, of a material fact, by reason of 
" which the plaintiff was induced to buy, although the seller 
" might have supposed the fact to be true, the same reasoning 
"or the same rule would apply; the difference between a 
" warranty and a representation is nothing more than this, 
" that wllere there is a written contract the warranty forms 
"a part of the contract, but the representation is collateral to 
" the contract, and may be made verbally, though the con
" tract may be in writing; but if it be of a fact, without which 
"the other party would not have entered into the contract 
" at all, or at least on the same terms, it is equally effectual, 
"if untrue, to avoid the contract, or to give an action for 
" damages on the ground of fraud. This is often illustrated 
" by actions, which have been very common of late, by the 
"purchasers of public houses, who have been induced to buy 
"or to give a great price for the goodwill of the house by a 
"representation of the extent of its business, and if that 
" representation of the extent of its business turns out to be 
"false, even though the party making it supposed it to be 
" true, and whether that party were the principal or the agent, 
" it has never been doubted that the contract is void, and that 
"the buyer may recover back his money in an action for 
" money had and received to his use. In the case of Hodson 
"v. Williamson (1 Wm. Bl. 463), Mr. Justice Yates lays it 
"down as a general proposition, that the concealment of 
"material circumstances vitiates all contracts, upon the prin-
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" ciples of natural law. If this be true, can it be douhted 
., that the false representation of a material circumstance also 
"vitiates a contract? These principles are familiar to every 
" person conversant with the law of insurance. But a policy 
., of insurance is a contract, and is to be go,·erned by the same 
"principles as govern other contracts. '''hell it is sairl to be 
" a contract aberrimre fidei, this only means that the good 
"faith which is the ha~is of all contracts is more especially 
"required in that species of contract in which one of the 
"parties is necessarily less acquainterl with the details of the 
"subject of the contract than the other. Kow nothing is 
"more certain than that the concealml'nt or misrepresenta
" tion, whether by principal or agent, by rlesign or by mistake, 
"of a material fact, however inllocelltly IIladt', avoids tllt' 

" contract on the ground of a leg'al fraud. But tllllu~'h I COII

"sider this case as coming fully within the mt'allin~' of a legal 
"fraud, even if the agent is presumed to be ignorant of the 
"falsehood of his misrepresent<Jtion, I am very far from con
" ceding that it is a case void of all moral turpitude." 

Of this just judgment we should weaken the force by any 
comment of our own. The Court of Exchequer upheld the 
views of Mr. Baron Parke, and there was judgment for the 
plaintiff. It now becomes our duty to cite the next authority 
in favour of the view taken by Lord Abinger; it is, rnirabile 
dictu, from the same court, composed of the same judges who 
overruled him, and who took the opposite opinion in the case 
we have just cited. They have also since resumed their 
former opinion, and have in fact overuled themselves twice 
over in two considered judgments, laying down this same 
point in the 10th and lIth volumes of Meeson and Welsby 
with equal positiveness both ways, and overruling themselves 
moreover in the latter case without the slightest allusion to 
their former judgment! We have a high respect for the 
learned Barons of the Court of Exchequer, nor can more 
lucid or profounder judgments be cited than thosp which 
enrich the reports of their court; but we confess our entire 
inability to reconcile that astute precision and zealous .... ctivity 
of acumen, at all times so keenly awake to the smallest flaws 
in arguments by counsel, with the conflict of the following 
judgments, which we extract from the authorized reports. 
We have only to premise, that the case of Smout v. Jlbery 
(10 M. & W. I), though it was decided IIpon the point that a 
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party could not be held liable for a representation believed to 
be true, and which he Itad not tlte means of knowing to be false 
(see p. II), it clearly decides that the liability exists where 
the truth might have been ascertained, though the statement 
were believed to be true. In that case a widow had ordered 
goods on the assumption that her husband, who had sailed for 
China, was alive, at a time when she could not have heard of 
his death. The question arose whether, by the order she 
gave for meat in her husband's name, she did not impliedly 
undertake that he was alive. We repeat, that had it been 
possible for her to have known that he was alive, she would, 
according to the judgment, have been held liable for the mis
representation. In the case of Taylor v. Ashton (11 M. & 
W. 401), the misrepresentation was direct and express: it 
consisted in the report of a Joint Stock Banking Company, 
which represented itself in a prosperous condition, whereas it 
was not, and an action upon the case was brought, charging 
fraudulent misrepresentation and statements known by them 
to be untrue, against the defendants, by the plaintiff, who had 
been induced to take shares on the faith of the Teport: The 
jury found the defendants not guilty of the charge laid in the 
declaration, but guilty of gross negligence. Upon this the 
exact question arose which forms the subject of this article, 
and also of the judgment in Smout v. Ilbery, and which may 
be briefly put thus,-whether a falsehood in a statement, with
out fraud, is actionable? Here are the judgments, which we 
print side by side for facility of contrast: 

SMOUT V. hBERY. 

"We took time to cumider this 
question, and to examine the authori
ties on this subject, which is one of 
some difficulty. The point, how far 
an agent is personally liable, who, 
having in fact no authority, pro
fesses to bind his principal, has on 
various occasions been discussed. 
There is no doubt that in the case 
of a fraudulent misrepresentation of 
his authority with an intention to 
deceive, the agent would be per
.Bonally responsible. But indepen-

TAYLOR V. ASHTON. 

"It was contended by Mr. Knowles, 
tbat it was not necessary moral fraud 
should be committed, in order to 
render those persons liable; for tbat 
if they niade statements for their 
own benefit, w bich were calculated 
to induce another to take a parti
cular step, and if he did take tbat 
step to his prejudice in consequence 
of such statements, IWd if such 
statements were false, tbe defen
dants were responsible, thqugh they 
had not been, guilty of any moral 
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dently of this, which is perfectly 
free from doubt, there seem to be 
still two other classes of cases in 
which an agent who, without actual 
authority, makes a contract in the 
name of his principal, is pcrsonally 
liable, even where no proof of such 
fraudulent intention can be given. 
First, where he has no authority, 
and knows it, but nevertheless 
makes the contract as having such 
authority. In that case, on the 
plainest principles of justil'e, he is 
liable; for he induces the other 
party to enter into the contract on 
what amounts to a misrepresenta
tion of a fact peculiarly within his 
own knowledge, and it is but just 
that he who does so should be con
sidered as holding himself out as 
one having competent authority to 
contract, and as guaranteeing the 
consequences arising from any want 
of such authority. But there is a 
third class, in which the courts have 
held that where a party making the 
contract as agent bona .fide believes 
thoi such authority is vested in him, 
but has in fact no such authority, he 
is still personally liable. In these 
cases, it is true, the agent IS NOT 
ACTUATED BY ANY FRAUDULENT 
MOTIVES, nor has he made any state
ment u'hich he knows to be untrue. 
BUT STILL HIS LIABILITY DEPENDS 
ON THE SAME PRINCIPLES AS BEFORE. 
It is a wro1lg, dijfering only in de
gree, but not in its essence, from the 
former ca8e, to state as true U'/wt 
the individual making such statement 
does not know to be true, even though 
he does not know it to be false, but 
believes, without sufficient grounds, 
that the statement will ultimately turn 
out to be correct. And if that wrong 
produces injury to a third person, 
who is wholly ignorant of the grounds 
on which sitch belief of the supposed 
agent IS founded, and u'ho has relied 
on the correctness of his assertions, 
it is equally just that he who makes 

fraud. Indeed, he said the finding 
of the j ur.)' on this issue would war
rant the position he took, because 
the jury fonnd the defendants not 
guilty, but at the same time said 
they begged to expre~s their opinion 
that the defendants had been guilty 
of gross negligence; and it is insisted 
that even that, accompanied with a 
damage to the plaintiff, in conse
quence of that gross negligence, 
would be sufficient to give him a 
right of action. FROM THIS PROPO
SITION WE ENTIRELY DISSENT, be
cause we are of opinion that, inde
pendently of any contract between 
the parties, no one can be made re
sponsible for a representation of this 
kind, unless it be fraudulently made. 
That is the doctrine laid down in 
Pasley v. Freeman, where, for the 
first time, the cases on this subject 
were considered. In that case Mr. 
Justice Grose differed from the rest 
of the court, and thought the law 
gave no remedy for fraud, unless 
there was a contract between the 
parties. The court, however, held 
that if a person told that which was 
nntrue, and told it for a fraudulent 
purpose, and with the intention to 
induce another to do an act, and 
that act was done to the prejudice 
of the plaintiff, then an action for 
fraud would lie. That case was 
followed by Haycraft v. Creasy, and 
a great variety of other cases, a1ld 
it must now be considered as esta
blished law. But then it was said, 
that in order to constitute that 
fraud, it was not necessary to shew 
that the defendants knew the fact 
they statet! to be untrue i that it 
was enough that the fact u'as un
true, if they communicated that 
fact for a deceitful purpose i and to 
that proposition the court is pre
pared to assent. It is not neces
sary to shew that the defendants 
knew the fact to be untrue i if they 
stated a fact which was true for a 
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8UCh assertion should be persunally 
liable lor its consequences." 

fraudulent purpole, they at the ume 
time not believing that fact to be 
true, in that case it would be both 
a legal and moral fraud." 

Parke, B., in the course of the 
argument-" I adhere to the doc
trine that an action for deceit will 
not lie without proof of moral 
fraud." 

In Smout v. Ilbery the court thinks that the liability exists 
where there is no moral fraud at all. In Taylor v. Ashton 
they think that moral fraud is the sine qua non of liability. 
In the one case negligence alone in making statements is 
actionable, even where impliedly made; in the other, negli
gence alone in making statements is not actionable, though 
directly made! Where the subject-matter of the misrepresen
tation is that of an agent undertaking for his principal without 
authority, as in Smart v. Ilbery and other cases, which we 
have cited, it is clear that the misrepresentation is less direct, 
more likely to be unintentional, and less liable to the sus
picion of moral fraud than where, as in Taylor v. Ashton, the 
misrepresentation was express, and not implied, and was more
over made by parties directly interested in its subject-matter 
(the value of commodity for sale, ex gr.), and where ignorance 
of the falsehood of the statement would be less probable, and 
fraud more likely to lurk. We name this to shew that no 
sort of distinction, explanatory of the discrepancy of judg
ment on this point, can be based on the difference between 
representations by agents and by principals; for as far as 
such distinction goes, the Court of Exchequer upholds liability 
where the representation is least likely to be fraudulent, and 
denies it where it is most probable; but in point of fact there 
is no real distinction. The representation that a person is 
vested with an authority, which he has not got, is merely a 
misrepresentation on a parity with any other mis-statement; 
and the principle of the law of fraud applies indifferently to 
either.{a) 

(a) In Polhill v. Walter, 3 B. & Ad. 114 (1832), where the defendant had 
accepted a bill per proc. knowing that he had no authority to do so, but believ
ing that the acceptance would be ratified, the court held that corrupt motive was 
not essential to an action for the fraud; but that the defendant'. repre.entation 
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Lord Denman and the judges of the Court of Queen's 
Bench are now distinctly of opinion that frauduh'nt intent is 
not essential to the right of action, and have so ruled it in the 
recent case of Collins v. Evans, cited in a note to Wilson v. 
Fuller (3 Q. B. 78), although that decision was overruled in 
the Exchequer Chamber 011 writ of error (13 Law J. Q. 
B. 180). 

In Evans v. Collins (decided in Q. n. Trin. Yac. June 24th, 
184.'3), Lord Denman, C. J., said, in delivering judgment, 
"One of two persons has suffered by the conduct of another. 
" The sufferer is wholly free from blame; but the party who 
" caused his loss, though charged neither with fraud nor with 
"negligence, must have been guilty of some fault when he 
" made a false representation. He was not bound to make 
" any statement, nor justified in making any which he did not 
"know to be true; and it is just that he, not the party whom 
" he misled, should abide the consequence of his misconduct. 
" The allegation that the defendant knew his representation 
" to be false is therefore immaterial; without it, the declara
" tion discloses enough to maintain the action, and nothing 
" that goes beyond that necessity need be proved." 

True it is that this decision has been overruled by the 
Exchequer Chamber; but if we err not, the principle of the 
judgment has been subsequently re-established by a still 
higher jurisdiction-the House of Lords. 

Railton v. Matthews, 10 Cl. & Fin. 934, is a decision 
directly analogous, and based on the self-same principle with 
the doctrines we have just cited. It was an appeal to the 
House of Lords. The respondents l1ad not communicated 
certain facts affecting an agent's credit to the plaintiff, who 
became his co-surety in a bond to the respondents, without 
any communication with them, and it proving that they the 

being "untrue to his hnowledge,:' he was liable; though if he ." had had go.od 
reason to believe his representatton to be true, he ,!OIIld h.ave mcurre~!,o lia
bility." This judgment establishes a sort of tertw.m qUId, and exhibits the 
wavering course of the decisions on the subject. It IS a re6.ne~ent upon Tay
lor v. Ashton, and equally distinguishable from the bolder doctrme of Sm~ut v. 
nbery affording no authority for either. It asserts that w here there IS no 
knowl~dge of the falsehood there is no liability; but it ~oes n.ot go ~he len~h of 
saying that there must be absolute moral fraud to constitute It, for m Polhlll v. 
Walker there was none. 
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respondents knew facts materially affecting the credit of the 
agent. The agent having proved a default.er, an action was 
raised in Scotland against all the obligors in the bond, and 
the appellant, one of them, raised another action against the 
respondents for reduction of tIle bond, on the ground that it 
was obtained fraudulently by the respondents, by means of a 
fraudulent concealment of material circumstances, known to 
them, and deeply affecting the credit of the agent, which they 
suppressed and concealed, and thereby that the bond was 
obtained by fraud and deceit. The two issues were after
wards joined in these actions; the Lord Chief Justice Clerk 
held at the trial that the" concealment must be first of things 
"known to the defenders, or which they had good ground to 
"suspect; 2dly. That the concealment therefore, being undue, 
"must be wilful and intentional, with a view to the advantage 
" they were to receive." The jury found accordingly. There 
was a bill of exceptions to this ruling, argued before the lords 
of the second division, who by an interlocutor disallowed it, 
and refused a new trial. The appeal in tlle House of Lords 
was against this interlocutor, and the House of Lords reversed 
the interlocutor, and in the course of the judgment Lord 
Cottenham said, "In my opinion there may be a case of 
" improper concealment, or non-communication of facts, which 
" ought to be communicated, which would affect the situation 
" of the parties, even if it was not wilful and intentional, and with 
" a view to the advantage the parties were to receive." Lord Camp
bell thus laid down the rule: 

" What is the meaning of undue concealment on the part of 
" the defenders? I apprehend the meaning of those words 
" is, whether Railton was induced to subscribe the bond by 
" the defenders having omitted to divulge facts within their 
" knowledge, which they were bound in point oflaw to divulge; 
" and whether they concealed those facts from one motive or 
"another, I apprehend, is wholly immaterial. It certainly is 
" wholly immaterial to the interest of the surety, because to say that 
"his obligations shall depend on that which is passing in the mind 
" of the party requiring the bond, appears to me preposterous; for 
"that would make the obligation 0/' the surety depend on whether 
" the other party had a good memory, or whether he was a person 
" of good sense, or whether he had the motive in his mind, or 
" whether ht was aware that these facts ought to be disclosed. The 
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CC liab!lity of a surety must depend on the situation in which 
"he IS placed, or tlte lmowledge communicated to !tim of the 
"facts of the case, and not upon what was passino- in the 
"mind of the other party, or tlte motive of tlte otlt~r party. 
" If the facts are such as ollrjltt to have been communicated, if it 1/'a8 

" material to the surety that they should be communicated, the motive 
"for withholding tltem, I apprehend, is wholly immaterial." 

It may be objected to this case that the decision went on 
the rule that the concealment of facts from an obligor of a 
bond, such as affect the credit of a person for whom such 
obligor is bound, invalidates the bond. Equally does the 
existence of fraud invalidate a contract: in both cases the 
question is virtually the same. Is it (>ssential that the con
cealment in the one, and the fraud in the other, should be 
wilfully and knowingly perpetrated? The decision is there
fore in point. 

The plain principle of the authorities we have now cited 
for the liability of persons who make representations whereby 
others are defrauded, though without guilty knowledge of the 
fraud or intention to deceive, is this,-that men are respon
sible for the probable results of their acts; and wherever a 
man, without sufficient knowledge, takes upon himself to 
make an assertion which proves to be false, and it results in 
fraud, he is by every principle of justice liable for the fraud 
he occasions, and the injury of which he is the immediate 
cause. If the absence of malus animus were a defence for 
such misconduct, it would afortiori excuse acts of negligence, 
which are daily the subject of actions where no slladow of 
malus animus is imputed. On what conceivable principle are 
wrongdoers held liable in one case, and exempted from all 
liability in the other? To borrow the admirable language 
of the Court of Exchequer, when overruling itself in Smout 
v. Ilbery, if their liability depends on the same principles as 
where the falsehood is known, "if that wrong (in the case of 
"the misrepresentation) produces injury to a third person, 
" who is wholly ignorant of the grounds on which such belief 
" of the supposed agent is founded, and who has relied on the 
"correctness of his assertion, it is equally just that he should be 
" personally liable for its consequences" ,. ,. he holds himself out 

2y VOL. II. 
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" as guaranteeing the consequences of his act." This is the true 
reason of the liability. The person who makes the assertion 
undertakes for its truth. Lord Abinger expressly puts this 
on a parity with a warranty in Cornfoot v. Fowke; and though 
this is exprEssly denied by Tindal, C. J., in Budd v. Fair
manners (8 Bing. 48), in principle there is really no other 
difference than that between an express and an implied pro
mise. Morally there is no distinction; and Story, in his 
excellent Commentaries on Agency, p. 227, n. (to which the 
Court of Exchequer refers in its Smout v. Ilbery judgment), 
says, " The damage is the same to the party who confided in 
"such representation, whether the party making it acted 
"with a knowledge of its falsity or not. In short, he undertakes 
"for the truth of his representation." And in the second edition 
of his Treatise on Equity Jurisprudence, vol. i. p. 166, after 
considering the subject of misrepresentation generally, he 
observes: "Whether the party thus misrepresenting a fact 
" knew it to be false, or made the assertion without knowing 
" whether it were true or false, is wholly immaterial, for the 
" affirmation of what one does not know or believe to be true 
"is equally, in morals and law, as unjustifiable as the affirm a
" tion of what is known to be positively false; and even if 
"the party innocently misrepresents a fact by mistake, it is 
"equally conclusive, for it operates as a surprise and impo
" sition upon the other party." 

Whilst the benefit of holding men responsible for mis-state
ments, whereby others are defrauded, is thus palpable, where 
is the hardship to the persons thus rendered liable? In the 
first place their liability according to all the cases arises only 
where their mis-statement was the cause of injury to the suf
ferer. There are two classes of cases where persons ought to 
be held liable for these mis-statements, whether they knew 
them to be false or not. First, where the party making them 
is interested in the fraud; and, secondly, where he is not. In 
the first case, can there be a doubt that, according to morality 
and justice, he ought to be responsible, unless indeed the 
doctrine of caveat emptor is to be carried (as it was in a judg
ment we shall presently cite) to the length of making the ven-
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dor profit by his own wrong, and rendering that very negli
gence which, in other caSes would be itself actionable, in this 
a defence to an action? Where, however, in the other case, 
the person makillg the mis-statement has no interest in it, 
there, unless the fact he affirmed were peculiarly within his 
knowledge, and not merely a naked assertion, he would not be 
liable; but where he knows that the other party will be 
guided by the statement, and he chuses to make it, not as a 
mere matter of opinion or belief, but as a fact within his 
actual knowledge, we ask, on what principle of justice, by 
what analogy of law, is he to be divested of legal liability for 
a voluntary statl'llll'lIt of which he impliedly warrants the 
truth, and for which he is clearly morally responsible? 

One very sound reason why the affirmant is held bound by 
the result of his statement is the impossibility of testing his 
motive. How can the real mind or the degree of belief be in 
all cases ascertained? If it cannot, motive is not a safe or a 
sound criterion of liability. On this ground, in actions for 
libel, the law looks at the results and tendency of the act. 
Chalmers v. Payne (2 C. ]\1. R. 156); Fisher Y. Clement (10 
B. & Cr. 472). In Burrowes v. Lock (10 Vesey, 476), the 
Master of the Rolls said, "the plaintiff cannot dive into the 
"secret recesses of the heart, so as to know whether the party 
" did or did not recollect the fact, and it is no excuse to say he 
"did not recollect it; at least it was gross negligence to take 

" upon hilll to (lIW distinctly and positively, without giving him
"self the trouble to recollect whether the fact was so or not." 
As Lord Campbell remarked, in Matthews v. Railton, the 
requirement that intent shall be proved is "preposterous;" it 
is worse than preposterous; it is a narrow and anti-social view 
of the requirements of justice in a great commercial country, 
where the mightiest enterprises and the largest interests are 
hourly staked on the integrity of individual credit. If men 
are to be held irresponsible for the results of false statements, 
whereby vast damage ensues, upon the plea of their own 
ignorance of the truth or falsehood of such statement, a blow 
is struck at good faith and the security of all commercial 
credit. We regard the last decision of the Exchequer Cham-
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ber in this liO"ht. We refer to the case of Ormerod v. Huth b . 

and others, at the time we write repor,ed only in the Law 
Times of June 28, 1'845. It was an action on the case against 
the defendants, who were dealers in' cotton, for fraud in repre
senting certain samples of cotton as fair samples of 142 bales, 
which the plaintiff was thereby induced to buy at the price of 
16461. 15s., whereas they were not fair samples, but of a very 
inferior description. The judge, who tried the cause at nisi 
prius, declared to the jury that unless the jury could see grounds 
for inflrrillg that the defindants or their broIlers lcere acquainted 
16th the fraud that had been practised, or had acted against 
good faith or with some fradulent purpose, the defendants 
were en~itled to a verdict. The record then alleged that the 
jury gave a verdict for the defendants. The ground assigned 
for error thus stated the facts: "that when a vendor, during 
" the course of negociating a sale, makes a representation to 
" the purchaser which is likely to act as an inducement to the 
"latter who subsequently completes the bargain, the vendor 
"not having made any cummunication as to the extent or 
" means of his knowledge or ignorance, nor given any caution 
" or explanation, and the representation turns out to be false, 
"and an action on the case is brought upon it, the jury is 
" not precluded from findiJlg in favour of the plaintiff by 
"reason of knowledge of the falsehood, or of acting against 
"good faith or with fraudulent illteut, not being brought home 
"to the defendant. " 

The court of error, after a long argument, came to an im
mediate conclusion without taking time to consider, and confirmed 
the judgment of the court below; Tindal, C. J. is reputed 
to have said in giving judgment of the court of error: 

•• The rule which is to be derived from all the cases appears 
" to us to be that where, upon the sale of goods, the purchaser 
"is satisfied without requiring a warranty, which is a matter 
" for his own consideration, he cannot recover upon a mere 
"representation of the quality by the seller, unlESS he can 
" show that the representation was bottomed in fraud. If, 
" indeed, the representation was false to the knowledge of the 
" party making it, this would, in general, be conclusive evi·. 
" dence of fraud; but if the representation was honestly made 
"and believed at the time to be true by the party making it, 



FRAUDS. 349 

"although not true in point of fact, we think this does not 
" amount to fraud in law; but that the rule of caveat emptor 
"applies, and the representation itself does not furnish a 
" gruund of action; and altllUli~h the cases may in appearance 
" raise some difficulty as to the effect of a false assertion or 
"representation of title in the seller, yet it "ill be found on 
" examination that in each of those rases there was either an 
"assertion of title embodied in the contract, or a representa
" tion of title, which \las false, to the knowledge of the seller. 
" The rule we ha,'e drawn from the cases appears to us to be 
" supported so clearly by tile early as well as the most recent 
,; decisions, that we think it unnecessary to bring them forward 
"in recital, satisfying ourselves by saying that the exception 
"must be disallowed, and the judgment of the Court of 
" Exchequer affirmed. " 

(Present Tindal, C. J., Williams, Coltman, Coleridge, 
.:'tIaule and Creswell, Js,) 

This case affords matter of very grave consideration and no 
small apprehension on the part of mercantile men. If the 
law is to step in and extend its protection to those who know
ingly or not are the instruments of frauds such as these, the 
security of commercial dealing is seriously shaken. We look 
upon this decision as a direct premium and inducement to the 
recklessness of the statements upon which a large proportion 
of the commercial transactions of this country are and must be 
necessarily based; it upholds an irresponsibility for falsehood 
which cannot but beget indifference to truth. If men are 
known to be irresponsiLle for the carelessness of their state
ments in matters vital to the interest of those they mislead, 
where is the security of the merchant and the tradesman in 
relying on those parol statements which form the basis of so 
vast a part of the dealings and business of life? No matter 
how basely defrauded-no matter how grievously injured,
unless the plaintiff can dive into the mind of the person who 
misled him, and exhibit his secret intent to a jury, the suf
ferer is remediless for the wrong done to him. That igno
rance, which in no other action of a man's life is admissible 
as a plea for the most venial conduct, if illegal, is to be a law
ful defence where the wrong done is a flagrant fraud, and its 
results a heavy and perhaps a ruinous injury. The doctrine 
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is monstrous in principle in its best aspect, but here, applied 
as it was to a case where the statement was the basis of a con
tract, and the parties benefitted by the mis-statement were the 
parties who made it, we humbly submit it is irreconcilable with 
the very authorities on which it was alleged to be based. How 
is the doctrine of caveat emptor to apply? Are the pur
chasers of cotton henceforth to unpack every single bale and 
examine them seriatim? If so, there will be but little cotton 
bought and sold, we trow. Dobell v. Stevens (3 B. & Cr. 
623) is a direct authority for holding a person liable for a 
mis-statement, though not laid as being known to be false in 
the declaration, and not embodied in a contract, but where 
like this it was the basis of it. Decisions there certainly are, 
and many of them, which uphold the general rule laid down 
in Ormerod v. Huth; but what are they? inane echos, and mere 
repetitions of the views of Grose, Lawrence and Leblanc, Js. 
in Haycraft v. Creasy, and like the judgment in Ormerod v. 
Huth, barren dicta divested of any attempt at a reason for 
their obvious divergence from the rules of responsibility in 
all other cases. The chief among them are Budd v. Fair
maner (8 Bing. 48); Polhill v. Walter (3 B. & Ad. ll4); Fos
ter v. Charles (7 Bing. 105); Freeman v. Baker (5 B. & Ad. 
797); Wilson v. Butler (4 B. N. C. 748); Ames v. Milward 
(8 Taunt. 367); Corn foot v. Fowke (6 M. & W. 358); Fuller 
v. Wilson (3 Q. B. 58 (a)); Collins v. Evans (J3 Law Journ. 
Q. B. HlO); Pickering v. Dawson (4 Taunt. 779), &c. &c. 

Where is the principle by which these decisions uphold the 
non-liability of him who defrauds another by a mis-statement, 
simply because his intent to defraud is not shown? Where 
is the reasoning whereby they can withstand the phalanx of 
authority and the breadth and strength of principle by which 
we have shown that the contrary doctrine is fortified and vin
dicated? Mansfield-Kenyon-Best-Denman-Abinger_ 
Sir James Mansfield-Cottenham-Campbell-Story_are 
these names and authorities against which the dicta of Mr. 
Justice Grose are to countervail? Are the great require-

(a) This case really decides nothing but the facts on which it turned. 
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ments of commerce-the consistency of legal remedy-and 
above all, the imperishable interests of justice, to be sacrificed 
to a servile, mindless allegiance to precedents; regardless of 
those great principles and those high moral and social duties 
which the wisest and greatest of our judges have taught us to 
regard as the test and basis of law? S. 
-Law Magazine. 
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