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SPEECH. 

III Senate, H'iday, June 11, 1841-The business be- which all acknowiedge to be fundamental in our 
fore the Senate being the motion of Mr. RIVES to foreign policy, has is fact been re~pected in the pre
refer so much of the President's Message as re- sent case. I regret to state that the re~ult of my iR
lates to oar foreign affairs to the Committee on vesligation is a conviction that it has not. I have 
Forei~n Atfair.~- been forced to the conclusion that the Secretary of 
Mr. CALHOUN sai(l: I rise with the intention Slate bas not met the peremptory demAnd of the 

of stating very brit fiy tbe conclu;·ion to which my Briti:<h Government for the immediate release of 
reflections have brought me on the question be- McLeod a:;; he oughl; the re:tsons for which, 
fore u~. wilhout further remark, I will now proceed to 

Permit me, at the outset, to premise that I hearti- state. 
lyapprove of the prin'iple £0 ofttn re-peated in That demand, as stated in the lelter, rests cn the 
this discllssion, that ou r true polic.y, in connection alleged facts, that the transaction for which Mc
with our foreign relations, is neither to do nor to Leod was arrC51€d, IS a pu~lic one; Ihat it VJas un· 
suffer wrong, not only because th~ principle is right dertaken by tbe order of the colonial autboritie~, 
of itself, but because it is, in ils application to us, who were invested with unlimited power to defend 
wist: and polilic, as we:1 as right. Peace is pre- the colony, and that the Government at borne has 
eminently 0ur policy. Onr road (0 greatness lifs ~anctioned both the order and its execution. On 
not over the ruins of otbers , but in the quiet and this allegalien, tbe Briti~h Minister, acting directly 
peaceful development of our im:r.e2surably great under the orders of his Government, demanded his 
internal resources-in F-ubduing cur vast forests, immediate release, on tbe bread ground tbat he, as 
perfecting the means in internitl inti'"tcourse through- well as other~ enga~ed with him, wa~ "performing 
out our widely extended country, and in drawing an act ot public dut)', for which he cannot be 
forth its unbounded agrieul1ural, ma!lufacturing, ::ade personally and individually responsible to the 
mineral, and commercial resources. In Ihis ample laws and tribunaL of 2ny foreign country;" thus 
field, all (h~ industry, ingenuity, enterprise, and fiD- assuming as a universal principle of international 
ergy of our people ulay find full employment for law, that where a Govcrnmfllt authorizes or ap
centuries to come; and, through its sllccessful culli- proves of an act of an indivicual, it makfS it the 
vation, we may hope to rbe, not only to a ~tate of act of the Government, and thereby exempts thE 
prosperity, but to that of greatne~s and influence I individual from all re~ponsibility to the injltred. 
over the destiny of the hum:m rac(, higher than cowntry. To this demand, resting on this broad 
bai ever been attained by arms by the most re- and universal principle, our Secretary of State as
nowned nations of ancient or modern limes. 'Nar, ientt'dj and, in conformity, gave the instruction to 
so far from accele:-aling, can but retard OUI march the Attorney General, which is attached to the cor
to greatnes~. It l~, then, not only our dut)" but re,pondence, and we have thus presentl/d for our 
our policy, to avoid it, as long as it can br, with consideration the grave question, do the laws of 
honor and a just r('g~rd to our right; and, as one of .. nations recogni~e aay ~uch plinciple1 
the most cert;,in means of avoiding war, we ought I feel that I hazard nOlhing in saying thpy do 
to observe strict justice in ollr intercourse with not. No authority has been cited to sanction it, 
otbers. But tbat i~ not o( ilself sufficient. We nor do I believe that any can be. It would be no 
must exact justice as well a.:; render justice, and less vain to look to -reason than to authority for 
he prepared to do so; for where is there an exam- a sanction. The laws of nalit 11S are but the Jaw:<: 
pIe to be found of either individual or nation, and moral~, as applicable to individuals, 50 far 
that has pre.:;erved peace by yielding to unjust de· modified, and ao further, as realion may make ne. 
mands? cessary in lheir application to nations_ NolV, there 

It is in the spirit of these remark~ that I have can be no doubt that !he analo~ous rule, wh~'n ap
investigated the subject before us, without the plied to individuals, is, tbat bOlh principal and 
slightest party feelings, but with an anxious desire agents, 0(, if you will, in'moments, are responsible 
not to embarrass eIi~ting negoliations between tbe in criminal case~; directly the reverse of the rale 
two Governments, or inffuence in any degree pend- on whicb the demand for the release of McLeod is 
ing judicial proceedings. My sole object is to :4S- made. Why, I ask, ~hould tbe role in this Cllse 
certain whether tbe principle already stated, and be reversed, when applied to nations, which is uni-
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versally adnlitted to be true in the ca;;:e of indivi- must1 They s~emed to consider nothing more wa'ii 
dual~? Can any good reason be assigned? To re- necpssary to eSlablish the principle for which they 
ver,e it when applied to indlviduals, all must ~ep, contend but to show that thi" and all other cases 
would lead to the wont of consequence~, at1d, If I of armed violence ~n the part of one nation or its 
do not greatly mistnke, mu·;t in like manner, if re- citizens against another, is in fact war; informal 
verch;, wile::. applied to nations. Let us see how war, as they call it, in contradistinction from one 
It would a,~~ when brou~ht to the le~t of panicular preceded by a dec'aration in due fcrm. 
c~>es, V/ell, "l,on, let us inquire if the principle (or 

Suppose, then, that the Britisb, or any other Go- which they contend, that the authority, (If the sana
vernmmt in cont, mplation of war, "hould send oul lion oehts Gov;:rnment, exempts 3n individual from 
emissaries to blo~" up the fortit:lcations erectf:d at all r,osp"n<.ibiliIY to the injured Government, exillt£ 
souch Vl);t expense, 1(,1' th" defence of (I~U great even in case of war. 
commerc;al nlar:,-N{'w York a:'o others-and Turning, then, from a state of peace to that of 
lhat the band employed to b!o'.'l up Fort Hamilton, war, \-re find at the very thre~hold, a very 
or any other ofl~e fO[lred:s fur the defence of Important exception to the rul(', jf it exists at 
New Yerl', should be detected in the v'ry act of all, in the ca'~ of spies. None can doubt 
-:1ling the train: would the prolluclion of the mo",t tbat, if a spy is detected and arrested, he is 
authentic paper.~, signed by all the autherities of individually an~ personally re;;;ponsible, thougb 
the Eriti:) Government, makes it a public trans· his; pockets should bR filled with all the autho
action, at~J ext:'mpt t~ie villains from all responsi· rity th,' country which employed him COJld give. 
biJity to our I<'l.W3 and trib:1IJ::>I? 0; would that But is the ca~e of spillS the only exception? Are 
Government dare ma ile a demand (C'J' their imme, thp)' alone personally ar . ..1 individualy responsible? 
diate relea~e? Or, if made, would ouu clare yieJ!l Far otherwise. The war m:1y be declared in the 
to it. and reJea,;e them? The wrp(J~i'icn, I Imow, most solemn manner; the invaders may carry with 
is alt():~·:·tht'[ improbable; but It i; I}o)t ibe less, 011 th'm tbe h:-;.he t authority of their Government, 
that ~t(>ount, calcula!eu to test the priuclple. anil yet, so fa.r fro::'l exempting them individually, 

But I shall next£elect one that may po~'ibly occur. nfficer:-:, men, and all, may b~ slaughtered !nd de
Suppose, ,hen, in contemplation of the f:anle event. strayed III almost every possIble manner, not only 
black em:s~aries ~h·,uld be sent from Jamaica, to wilhont the violation of international laws, but 
tamper '.,;,ith our slave> in the South, and that ther ""ith rich hanar and glory to their destroyers. Talk 
should be detected at midnight, in an a.sembly of of the re· ponsibility of the Government exempting 

laves, Whff~ they were urglDg them to risz in re- their instruments from resp"lnsibility? How,let me 
bellion as:ainsl their masler"; and that they should ask, can tbe Govemment be made responsible, but 
produce the auUiO'ity of the home Government, in through its agents ur in .. truments? Separate the 
the mo:,t solemn form, authorzilg them in what Gov"rnment from them. and what is it but an 
f;ey did: oughl that to exemrt the cn'-~hrcats fr 1M ideal, intangible tD.lng? True it is, when an invad
alltbe re'po(}~ibility to our laws and trihunals? Or, ing enemy i;; captu;ed or 5urrendcro;, his life is pro
if arrested, ought our Government to relta-e them ttrc;ed by the laws of nationr-, as they now stand; 
on a peremptory demand to do ~oi And if that but not because lhp. aothority of his Government 
could not be done forthwith, from the em::'.ura':.;- protects it, or that :::e is not responsible to the in
m~nt of State Ja\':s and S:ate aUlhori:ies, ous:ht invadl'd country. It is to be traced to a different 
thiS Govern,11ent to employ Cf uosel 3Rd to us~ its and higher source-the p'ogres~ of civiliaz!tion, 
authority and influence 10 etfect it? And, if that which ha3 mitiJ,(aIPd the laws of war. Originally 
~ould not acc.)mpli.,h its obj-ct, wod] it be j~s'i- it was different. The life of an invafler might be 
tie,d 1D tak:rlg the case into their own tribunals, tak",n, whether armed or disar01f"d.~He who cap
wllh the Vl?W of. entering a nolle prosequi? lured an enemy h:ld a right to take his life'. The 

But, settlDg a -Ide all suppositious cases, I shall older writers on ,he laws of nations traced the law. 
take one tbat actnal;y occurred-that of tbe noto- [ulncss o· making a slave of a. prisoner to the fact 
nuus Henr!, employed bJ the ~olonial allthority of I that ~~ who captur'?~ bim ~ad a rjgh~ to tak~ hi5life; 
C~ada t? tamper wIth a portIOn of our people, and, It he ~pared It, a nght to bls service. To 
pnor 10 t~e late war, with the iatenticlD of alienat, I commute d,ath unto fervitude was the first stllP 
l~g th,em trom thrir Gov€rnment, and effecting a I in mitigating the horrors of war. That has been 
dIsunIOn III the event of h05tilities. Suppof;e he. followed by a further mitigation, which spares tbe 
had been det(cteli and arrested for his !rea'onable Ii life of a prisontr, excepting the ca~e of spies, to 
conduct, a,nd Ihat ihe Briti'h Goo:-ernment had wh0m the laws of war, as they stood originally, 
maee the like dem~nd for his rele~se, 011 thp ~round are still in fore·? But, becau;;e their lives are 
that be Via::; executJr.g the order::; of his Govern-! spared, prisoners do not cease to be individually 
me';lt" and was not, tberefore, liable, personally or re~ponsible to the invaded MUlltry. Their liberty 
Indlvldua!ly, to onr laws and tribunals: I (\,1:, for tbe time is forfeited to tt. Should lhey attempt 
would our Government b~ bound to comply with to e3capc, or if there be danger oC their being le
the demand? lea~ed by supf'rior force, their lives may be still 

To ,,:11 tL:>:se questions, and tho'J;;;ands of others taken, without regard to the fact that they acted 
~hat might be asked, no right minded man can hesi- under the autho-llY of their country. A demand 
late for a n,to~ent 10 amwer in tbe negative. The on the part'l! their Government fur an immediate 
rule, then, If It does exist, must be far from univer- re!ea~e, on the ground assumed in this caie, would 
sal. But doe!. it exi~t at all1 Does it even in a be regareled as an act (if insanity. 
state of war, ~hen, if evn, if we may judge from Now, SIr, if the Senators froll Virginia and 
the rema.rks o! g&nllemen on the oppo~ite side, it I Ma~sachusetts [Mr. RIVES and Mr. CHOATE] could. 



succeed in making the ca~e of the attack on the 
Caroline to be an act of war, it would avail the'm 
nothing in their attempt to de"nd tbe demand of 
Mr. Fox or the eopcession of NIr. Wehster. Mc
Leod, if it be war, would be a prisoner of \val, 
which, if it protected hIS life, forfeited hi~ liberty. 
In that character, so far from his Government hav
ing a right to demand his immediate release, under 
a tbreat of war, our Governmep..t would have the 
unquestion::lble right Lo detain him till there was a 
satisfactory termination of the war by the adjust
ment of the que~!ion. 

To place tbis re:~ult in a stronger view, sup
pose, after the destruction of the C.Holine, the 
armed band which perpetrated the act had beilln 
captured on their retreat by an armed force of our 
citizens; would they not, if the transaction is to be 
regarded as war, justly have been considered as 
poisoners of war, to be held as such, in actual con
finement, if our Government tbought proper, till the 
question was amicably settled~ And would not 
the demand for their immediate release i!l :such a 
Ca3e be re.;atde.! a.s one (Jf the most insolent ever 
made by one independent country on another? 
And can the fact that one of the band has come 
into our p~ssession as McLeod ha<;, if it is to be 
considered as war, vary the case in the le<!st? 
Viewe~ in this light, the authority or sanctlOn of 
the Briti~h Government would be a g(od defence 
against the charge of murder or arson, but it would 
be no less S(I against his release. 

But, this i., not a case of war, formal or in
formal, taking the latter in the broadest spnse, It 
has not been - thought so nor so treated by either 
Government, and Mr. Y,lc~h'('r himself, in his re
ply to Mr, Fux, which has been so lauded by the 
two Senators, speaks of it as "a hostile intru'i(Jn 
into the territory of a POWLf at peace," The tranc;;
action crmc~ under a cla',ss of ca~es fully rec' g
nised by wrilers on international IaN ac;; di.;tinct 
from wa~-that of bdligerants entering with force 
the territories of nfU[ral~; and it only remains to 
determine whether, when viewed m thi:o, its true 
light, our Secretary bas tak('n the grounds which 
our rights and honor required, against the demand 
of the Britis~. Mini,ter. 

Thus regarded, the fir"t point pr€sen~ed fur con
sideration IS, whether Great Bri:~in, a":> a bellige
rant, was justified In entering our territory under 
the circumst<1n~"::, she did. And here let me re
mark, that it is a fundamental principle in the 
laws of nation~, that every State or nalion ha<; full 
and complete juri.~diction over its own territory to 
the ex,!ftJsion of 011 othen'-a principle essential to 
independence, al'lrl therefure held most sacred. It 
is accordingly laid down by all writers on those 
laws who treat of the ~,ubject. that nothing short of 
extrt!rtle necessity can justify a be11igerant in en teri ng, 
with an armed force, on the territory of a neutral 
power, and, when entered, in doing any act which 
is not forced on ,hem by the like necessity which 
justifif.d the entering. In both of the positions I 
am held out by th~ Secretary biw5;elf. The neIt 
point to be considered is,did Great Britain enter our 
territory in this case under any such necessity, and, 
if ~he did, were her acts limited by such necessit}? 
Here agaIn I may rely on the ,authonty of the Se
cretary, and, if it had not already been quoted by 
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both of the Senators on the other side who preceded 
me, I would read the eloquent passage towards 
the close of his letter to Mr, Fox, which they did 
with so much applause. With this high authority, 
I may thp.n assume that the Government of Great 
Britain, in this; case, had no authority under the 
la ws (i!f nations eIther to enter our territory or to 
do what was done in the destructiun of the Caro
line after it was enlered. 

NoW', sir, I ask, under thi<; statement of the case, 
wh~t ought to have been our reply, when the 
peremptory demand was made for the immadiate 
release of Mc Lead? Ought not our Secretary of 
State to have lold Mr. Fox that we regarded the 
hostile entry into our territory, and what was per
petrated after the entry, as without warrant under 
Ihe laws of nation~~ That the fact had been made 
known to his Go"'ernment long s:nce, immediately 
after the transaction? That w ~ had received no 
explanation or answer? That we had no reason 
for believio~ that his Government had sanctioned 
Ihe act? That McLeod had b~ea arrested and in
dICted under the local authori.y pf New York, 
wilbont po.5sibility of knowin rr that the transaction 
had been sanctioned by it? Tnat we still regarded 
the transaction in the l;g' t we originally did, and 
could not even con~ider the demand till the con
duct of \', hich we h,ld complained was explained? 
But, in the mean time, tha.t McL<:od might have 
the b~nefit of the fact on his trial that the transac
ti~n was sanctioned by his Government, it would 
be transmitted in due form to those who had charge 
of his defence? 

Here let me say that I entirely concur with Mr. 
For~ylh, Ihat the approval of the Britl .. h Govern
mellt of the transactirlD in qllestion was an impor
tant fact in the 'rial of McLeod, without, however, 
r~etendlUg to offer an opinion waether it would be 
a valid reason again~t a charge of murder, of which 
the essence of killing wi'h malice prepense. It is 
a P'ilOt for the c'.,urt and jury, and not for u' to de
cide. NlJr do I intend to venture an opinion 
whether, if found guilly, with the kno\V~edge of the 
ra~t that his Governml'nt approved of his conduct, 
it ought not to be good cause for his pardon, on 
high considerntions of humanity and policy. I 
leave b(lth q'lestionjl, without remark, to those to 
whom the dec;sion prtlperly belongs, except to ex
press my con viction that there i~ not and has not 
been the kast danger that any ~tep wo~ld be taken 
towards him not fully sustained by justice, huma
nity, and sonnd policy. Any step which did not 
strictly compon WIth these would shock th:! whole 
cl1mmunily. 

Having taken th~ gr0unu, I have indicated that 
we ou:::hr to have r~ceived explanation before we 
we responded to a peremptory demand; there we 
ought to have rested 1111 we had first received ex' 
planation. It is a maxim, that he who seeks equity 
must do eq'lity; :md, on the sam~ principle, a Go
vernment that seeks to enforce the laws of natiollil 
in a particular case against another, ought to show 
that it has fir: t observed them on its own part in 
the ~ame transaction; or at laast show plausible 
reasons for thmlling that it had, None, but a proud 
:ind haughty nation like England, would think of 
making the demand she hJ.s wilhout even deigning 
to notice our cJmplaints against her conduct in. 



connection with the same transactioD; and [ cannot 
but think that, in yielding to her demand, under 
such circumstances, the Secretary has not only 
ailed to exact what is due to our rights and honor, 

as an independent people, but has, as far as the 
influence of the example may effect It, mada 
a dangerous innovation on the code of inter
national laws. I cannot but think the princi
ple in which the demand to which he yielded 
was made, is highly adverse to the weaker 
power which we must admit ourselves yet 
to be,' when com~red to Great Britain. Aggres. 
sions; are rarely by the w~ak against the stronger 
powflr, but the rever~e; and the praclic;al effect of 
the principle, if admitt~d, woul'! be to change the 
respon:oibility of declarwg war from the aggressor 
-the stronger power-to the aggrieved, the weaker; 
a disadvantage so great, that the alterna'ivl!' of 
abandoning the demand of rcdregs for the aggre~
sion would almost invariably be forc l1 d on the 
weaker rather than to appeal to arms. This ca~e 
itself will furnish an illustration. We have been 
told again and again, in this di~cussion, that in 
yitldma to the demand to relrase McLeod we do 
not su;ender our right to hold Great Bri'ain re
sponsible; that we have the power and will to ene' 
justice by arms. Thi5 may be so; but is it not fell 
on all side5 that this is, I will not say em pty boast
ing, but that it is all talk? . After .yielding to the 
peremptory demand for his Immethate relea~e; af
er sending the Attorney General to look after his 
safety, aad employ ~n; able coun~el to defend him 

against the laws of the State, the public feeling 
mast be too much let aown to think of taking so 
bold and responsiblee mea3ure as that of declaring 
war. The only hope we could ever have had for 
a redress for the aggreS!ion would have been 19 de
mand juslice of the British Government before we 
answered her demand on us; and I accordingly re
gard the acquiescence in the demand for rele8Jle, 
wtthont making a demand of redre:ss on our part, 
a5 settling all questions connected with the transac
tion. Thus regarding it, I must say that, though I 
am ready to concede to Mr. Webster'S letter in re
ply t() Mr. Fox all the excellencies which his 
friends claim for it, the feeling that it was out of 
place destr0yed all its beauties in my eyes. lIs 
Ir~f:y ~entiments and strong condemnation of the 
act would have shown to advantage in a letter 
claiming redre3£ on our part, before yielding to a 
peremptory demand; but, afterwards, it looked too 
much like putting Oft airs when it was too late, af
ter having made an apolcgy, and virtually con
ceded the point at i~l'ue. It truth, the letter indi. 
cates thG't Mr. Webster was not entirely sati~fied 
with his rea1y compliance with Mr. Fox's demand 
of which tbe part where he says be is not certai~ 
that ne correctly understood him in demanding an 
immediate release furni~hes a striking instance. 

There could be bllt lillIe doubt as to what was 
meant; but the assumption of one afforded a con
ve:1;ent epportuflity of modifying tbe ground he 
rj rst looit:. 
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