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SPEECH.

In Senale, Friday, June 11, 1841—The business be-
fore the Senate being the motion of Mr. RIvEs to
refer so much of the President’s Message as re-
Jates to our foreign affairs to the Committee on
Foreign Affairz—

Mr. CALHOUN said: I rise with the intention
of stating very bri¢fly the conclusion to which my
reflections have brought me on the question be-
fore us.

Permit me, at the outset, to premise that 1 hearti-
ly approve of the prin.iple so often repeated in
this discussion, that our true policy, in connection
with our foreign relations, is neither to do nor to
suffer wrong, not only because the principle is right
of itself, but because it is, in its application to us,
wise and poliic, as we.l as right. Peace is pre-
eminently our policy. Our road to greatness lies
not over the ruius of others, but in the quiet and
peaceful development of our imineasurably great
internal resources—in subdving cur vast forests,
perfecting the meansin internal intexcourse through-
out our widely extended country, andin drawing
forth its usbounded agricullural, mazufacturing,
mineral, and commercial resources. In ihis araple
field, all the industry, ingenuity, enterprise, and en-
ergy of our people may find full employmment for
cenluries to come; and, through its snccessful culti-
vation, we mzay hope to rise, not only to a =tate of
prosperity, but 1o that of greatness and influence
over the destiny of the human race, higher than
bas ever been attained by arms by the most re-
nowned nations of ancient or modern t/mes. ‘WVar,
so far fiom acceleraling, can but retard our march
to greatness. It 1+, then, not only our duty, but
our policy, 1o avoid it, as long as it can be, with
honor and a just regard to our right; and, as one of
the most certain means of avoiding war, we ought
to observe strict justice in our intercourse with
others. Bat that is not of itself sufficient. We
must exact justice as well as render justice, and
be prepared to do so; for where is there an exam-
ple to be found of either individual or nation,
that has preserved peace by yielding to unjust de-
mands?

It is in the spirit of these remarks that I have
investigated the subject before us, without the
slightest party feclings, but with an anxious desire
not to embarrass existing negotiations between the
two Governments, or inffuence in any degree pend-
ing judicial proceedings. My sole object is to Jas-
eertain whether the principle already stated, and

which all acknowiedze to be fundamental in our
foreign policy, has in factbeen respected in the pre-
sent case. I regret to state that the result of my in-
vestigation is a conviction that it has not. I have
been forced to the conclusion that the Secretary of
Siate bas not met the peremptory demand of the
British Government for the immediate release of
McLeod as he ought; the reasons for which,
without farther remark, I will now proceed to
state.

That demand, as stated in the letter, rests cn the
alleged facts, that the (ransaction for which Me-
Leod was arrested, 1sa public one; that it was un-
dertaken by the order of the colonial authoritiez,
who were invested with unlimited power to defend
the colony, and that the Government at home has
sanctioned both the order and its execution. On
this allegation, the Britich Minister, acting directly
under the orders of his Government, demanded his
immediate release, on the brcad ground that he, as
well as others engaged with him, was “performing
an act of public duty, for which he cannot be
=ade personally and individually responsible to the
laws and tribunal; of 2ny foreign country;” thus
assuming as a universal principle of international
law, that where a Government authorizes or ap-
proves of an act of an individual,it makes it the
act of the Government, and thereby exemp!s the
individual from all responsibility to the injured
country. To this demand, resting on this broad
and universal principle, our Sccrelary of State as-
sented; and, in eonformity, gave the instruction to
the Attorney General, which is attached to the cor-
re:pondence, and we have thus presented for our
consideration the grave question, do the laws of

:nalions recognise aay such principle?

1 feel that I hazard nothing in saying they do
not. No authority has been cited to sanction it,
nor do I believe that any can be. It would be no
less vain to look to ’reason than to authority for
a sanction. The laws of naticnsare but the laws
and morals, as applicable to individuals, so far
meodified, and no further, as reason may make ne-
cessary in their application to nations. Now, there
can be no doubt that the analogous rule, when ap-
plied to individuals, is, 1bat both principal and
agents, or, if you will, instrumeunts, are responsible
in criminal cases; directly the reverse of the rale
on which the demand for the release of McLeod is
made. Why, I ask, should the rulein this case
be reversed, when applied to nations, which is uni-
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versally admiisted to be true in the case of indivi-
duals? Can any good reason be assigned? To re-
verse it when applied to individuals, all must see,
would lead to the worst of consequences, and, if I
do not greatly mistake, must in like manner, if re-
versed, wien applied to pations. Let ussee how
it woud a-t when brought to the test of pariicelar
cases.

Suppose, then, that the British, or any other Go-
vernment in cont mplation of war, should send out
emissaries to blow up the fortifications erecied at
such vast expense, for the defence of cur great
commereal maris—New York ard otkers—and
that the band employed to blow up IFort Hamilten,
or any other of the iurtresses fur the defence of
New Veik, should be detected in the very act of
Jring the train: would the production of the most
anthentic papers, signed by all the autherities of
the Driti:» Government, makesita public trans.
action, atd exempt the villains from all responsi-
bility to our laws and uibanzl? Or wonld that
Government dare mave a demand (cr their imme-
diate release? Or, if made, would ours dare yield
to it, and release them? The supposiiicn, I kaow,
is altoaether improbable;but it 13 not ike less, on
that ac-ount, calculated to test the priuciple.

But i shallnextselect onethat may pos=ibly occur.
Suppose, hen, in contemplation of the same event,
black emiscaries sh-uld be sent from Jamaica, to
tamper with our slaves in the South, and that they
ghould be detected at midnight, in an assembly of
laves, where they were urging them to rise in re-
bellion agzainst their masters; and that they should
produce the autkority of the home Government, in
the mort solemn form, authorziag them in what
tiey did: ought that to exempt the cu'-threats frm
all the re<poasibility to our laws and (ribunals? Or,
if arrested, ought our Govern:nent to release them
on a peremptory demand todo s0? And if that
could not be done forthwith, from the embarracs-
ment of State laws and Siate autioriiies, oucht
this Government to employ ervnsel and to use its
authority and irfluence to effect i? And, if that
could not accomplith its obj-et, woull it be jasti-
tied in taking the case into their own tribunals
with the vicw of entering a nolle prosequi? ’

But, setting a-ide all sappositious cases, I shall
iake one that actealiy occurred—that of the noto-
rious Henry, employed by the colonial anthority of
Canada to tamper witha portion of our people,
prior o (e Jate war, with the intention of alienat-
ing them from their Government, and effecling a
disunion in the event of hostilitjes. Suppose he
had been detccted and arrested for his trea-onable
cc_mduct, apd that ihe British Government had
made the like demgnd for bis release,on theground
that he was executing the orders of his Govern-
ment, and was not, therefore, liable, personally or
mdulrcnldua!l}& to our laws and tribunals: I ask,
would our Government be i
the deman be bound to comply with

To all ti:cse questions, and thousands of others
that might be asked, no right minded man can hesi-
iate for a moment to answer in the negative. The
rule, then, if it does exist, must be far from univer.
sal. But doesit existat all? Does iteven ina
state of war, When, if ever, if we may judge from
the remarks of genilemen on the opposite side, it

must? They scemed to consider nothing more was
necessary to establish the principle for which they
contend but to show that this and all other cases
of armed violence en the part of one nation orits
citizens against another,is in fact war; informal
war, as they call it, in eontradistincticn from one
preceded by a dec'aration in due fcrm.

Well, iaen, let us inquire if the principle for
which they contend, that the authority, or the sane-
tion o{ his Govirnment, exempts an individual from
all respin<ibility to the injured Government, exists
evea in case of war. .

Turning, then, from a state of peace to that of
war, we find at the very threshold, a very
important exception to the rule, if it exists at
all, in the caze of spies. INone can doubt
that, if a spy is detected and arrested, he is
individually and personally responsible, though
his pockets should be filled with all the autho-
rity the country which employed him could give.

Bat is the case of spies the only exception? Are
they alone personally ard individualy responsible?
Far otherwise. The war may be declared in the
most solemn manner; the invaders may carry with
th~m the hiche t authority of their Government,
anid yet, so far 1ro:xx exempting them individually,
nfficers, men, and all; may b- slaughtered and de-
stroyed 1n almost every possible manner, not only
without the violation of international laws, but
%ith rich honor and glory to their destroyers. Talk
of the rc-ponsibility of the Government exempting
their instruments from responsibility? How,let me
ask, can the Government be mare respousible, but
through its agents or instruments? Separate the
Government from them. and what is it but an
ideal, intangible teing? Trae it is, when an invad-
ing enemy is captuied or surrenders, his life is pro-
tecied by the laws of nations, as they now stand;
but not because the aothority of his Government
protects it, or that 2e is not responsible to the in-
invaded country. It is to be traced to a different
and higher source—the p-ogress of civiliazation,
which has mitizated the laws of war. Originally
it was different. The life of an invader might be
taken, whether armed or disarmed. 2Iie who cap-
tured an cnemy had a right to take kLis iife. The
older writers on ihe laws of nations traced the law-
fulness o* making a slave of a prisoner to the fact
that he who captured him had a right to take his life;
and, i{ he spared it, a right to his service. To
commute d.ath unto cervitude was the first step
in mitigating the horrors of war. That has been
followed by a further mitigation, whica spares the
life of a prisoner, excepting the case of spies, to
whem the laws of war, as they stood originally,
are still in force. Bat, because their lives are
spared, prisoners do not cease to be individually
responsible to the invaded eountry. Their liberty
for the time is forfeited to jt. Should they attempt
to escape, or if there be danger oi their being re-
teased by superior force, their lives may be still
taken, without regard to the fact that they acted
under the autho-iiy of their country. A demand
on the part »f their Government for an immediate
release, on the ground assumed in this case, would
be regarded as an act of insanity.

Now, sir, if the Senators from Virginia and
Massachusetis [Mr. Rives and Mr. CroaTE] could



suceeed in making the case of the attack on the
Caroline to be an act of war, st would avail them
nothing in their attempt to defgnd the demand of
Mr. Fox or the copcession of Mr. Webster. Me-
Leod, if it be war, would be a prisoner of %war,
which, if it protected his life, forfeited his liberty.
In that character, so far from his Governmenthav-
ing aright to demand his immediate release, under
a threat of war, our Government would have the
unquestionable right to detain him till there was a
satisfactory termination of the war by the adjust-
ment of the question.

To place this rerult in a stronger view, sup-
pose, after the destruction of the Caroline, the
armed band which perpetratcd the act had been
captured on their retreat by an armed force of our
citizens; would they not, if the transaction is to be
regarded as war, justly have been considered as
poisoners of war, to be held as such, in actual con-
finement, if our Government thought proper, till the
question was amicably settled? Aund would not
the demand for tkeir immediate release in such a
case be rezaidelas one of the most insolent ever
made by one independent country on another?
And can the fact that one of the band has come
into our psssession as McLeod has, if itis tobe
considered as war, vary the case in the least?
Viewed in this light, the authority or sanciion of
the British Government would be a gcod defence
against the charge of murder or arson, but it would
be no less so against his release.

But, this is not a case of war, formal or in-
formal, taking the latter in the broadest sense. It
has not been thought so nor so treated by either
Government, and Mr. Weo~'er himself, in his re-
Ply to Mr. Fux, which has been so lauded by the
two Senators, speaks of it as “a hostile intrusion
into the territory of a powcr at peace.”” The trans-
action crmes under a cla:ss of caces fully reccg-
nised by writers on international law as distinet
from war—that of belligerants entering with force
the territories of neutrals; and it only remains to
determine whether, when viewed 1n this, ils true
light, our Secretary has taken the grounds which
our rights and honor required, against the demand
of the Britis:; Miui-ter.

Thus rezarded, the first point presented for con-
sideration is, whether Great Brizin, as a bellige-
rant, was justified in entering our territory under
the circumstances she did. And here let me re-
mark, that itis a fundamental principle in the
laws of nations, that every State or nation has full
and complete jurizdiction over its own territory to
the excfision of oll others—a principle essential to
independence, ard therefure held most sacred. It
is accordingly laid down by all writers on those
laws who treat of the subject, that nothing short of
exitreme necessity can justify a belligerant in entering,
with an armed force, on the territory of a neutral
power, and, when entered, in doing any act which
1s not torced on them by the like nccessity which
justified the entering. In both of the positions I
am held out by ths Eecretary bimself. The next
point to be considered is,did Great Britain enter our
territory in this case under any such necessity, and,
if she did, were her acts limited by such necessity?
Here again I may rely on the jauthority of the Se-
cretary, and, if it had not already been quoted by
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both of the Senators on the other side who preceded
me, I would read the eloquent passage towards
the close of his letter to Mr. Fox, which they did
with so much applause. With this bigh authority,
I may then assume that the Government of Great
Britain, in this case, had no authority under the
laws ef nations either to enter our territory or to
do what was done in the destruction of the Caro-
line afler it was entered.

Now, sir, I ask, under this statement of the case,
what ought to have been our reply, when the
peremptory demand was made for the immediate
release of “icLeod? Ought not our Secretary of
State to have told Mr. Fox that we regarded the
hostile entry into our territory, and what was per-
petrated afler the entry, as without warrant under
the laws of nations? That the fact had been made
known to his Government long since, immediately
afier the transaction? That w2 had received no
explanation or answer? That we had no reason
for believing that his Government had sanctioned
the act? That McLeod had been arrested and in-
dicted under the local authori:y of New York,
without possibility of knowin~ that the transaction
had been sanctioned by it? Tpat we still regarded
the transactioa in the lig't we originally did, 2nd
could not even consider the demand till the eon-
duct of which we had complained was explained?
But, in the mean time, that McLecod might have
the b-nefit of the fact on his trial that the transac-
tivn was sanctioned by his Government, it would
be transmitted in due form to those who had charge
of his defence?

Here let me say that I entirely concur with Mr.
Forsyih, that the approval of the Briush Govern-
meut of the transactinn in guestion was an impor-
tant fact in the trial of McLeod, without, however,
nretending to offer an opinion whether it would be
a valid reason against a charge of murder, of which
the essence of killing wi'h malice prepense. It is
a point for the court and jury, and not for us to de-
cide.  Nor do T intend to venture an opinion
whether, if found guilty, with the knowledge of the
fast that his Government approved of Lis conduct,
it ought not to be good cause for bis pardon, on
high considerations of humanity aund policy. I
leave both guestions, without remark, to those to
whom the decision properly belongs, except to ex-
press my conviction tkat there is not and has not
been the least danger that any step would be taken
towards him not fally sustained by justice, huma-
nity, and sonnd policy. Any step which did not
strictly compor’ with these would shock th: whole
community.

Having taken the ground, 1 have indicated that
we oucht to have received explanation before we
we responded toa peremptory demand; there we
ought to have rested ull we had first received exe
planation. It is a maxim, that he who seeks equity
must do equity; and, on the same principle, a Go-
vernment that seeks to enforce the laws of nations
in a particular case against another, ought to show
that it has fir:t observed them on its own part in
the same transaction; or at least show plausible
reasons for thinking that ithad. None, but a proud
and haughty nation like England, would think of
making the demand she has without even deigning
to notice our complaints against her conductin




connection with the same transaction; and I cannot
but think that, in yielding to her demand, under
such circumstances, the Secretary has not only
ailed to exact what is due to our rightsand honor,
as an independent people, but has, as far as the
influence of the example may effect it, gnadc
a dangerous innovation on the codeof inter-
national laws. I cannot but think the princi-
ple in which the demand to which he yielded
was made, is highly adverse to the wealer
power, which we must admit ourselves yet
to be, when compared to Great Britain. Aggres-
sions are rarely by the weak against _lhe stronger
power, but the reverse; and the practigal effect of
the principle, if admitted, would be to change the
responsibility of declaring war from the ageressor
—the stronger power—to the aggrieved, the weaker;
a disadvantage so great, that the alternative of
abandoning the demand of redress for the aggres-
sion would almost invariably be forced on the
weaker, rather than to appeal to arms. This case
itself will furnish an illustration. We have been
told again and again, in this diccussion, tkat in
yielding to the demand to release McLeod we do
Dot surrender our right to hold Great Bri‘ain re-
sponsible; that we have the power and will to exac!
justice by arms. This may be so; but is it not felt
on allsides that this is, I will not say empty boast-
ing, but that itis all talk? After yielding to the
peremptory demand for his immediate release; af-
ersending the Attorney General to look after his
safety, and employing able counsel to defend him
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against the laws of the State, the public feeling
mast be too much let down to think of taking so
bold and responsiblesa measure as that of declaring
war. The only hope we could ever have had for
a redress for the aggression would have been te de-
mand justice of the British Government before we
answered her demand on us; and I accordingly re-
gard the acquiescence in the demand for release,
wtthout making a demand of redress on our part,
as seltling all questions connected with the transac-
tion. Thus regarding it, I must say that, though I
am ready to concede to Mr. Webster’s letter in re-
ply 10 Mr. Fox all the excellencies which his
friends claim for it, the feeling that it was out of
place destreyed all its beauties in my eyes. Iis
lcfiy sentiments and strong condemnation of the
act would have shown to advantage in a letter
cleiming redress on our part, before yielding to a
peremptory demand; but, afterwards, it looked too
much like putling on aits when it was too late, af-
ter having made an apolegy, and virtually con-
ceded the point atissue. It truth, the letter indi~
cates that Mr. Webster was not entirely satisfied
with his ready compliance with Mr. Fox’s demand,
of which the part where he says he is not certain
that he correctly understood bim in demanding an
immediafe release furniches a striking instance.

There could be but little doubt asto what was
meant; but the assumption of one afforded a con-
venient epportunity of modifying the ground he
first tookK.
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