
SPEECH 

UF 

MR. H. EVERETT, OF VERMONT, 

rl'HE ('ASF. OF ALEX ANDER McLEOD. 

DelivrrrJ in the House of Ref,rp.;Pfltotives Ilf ttle I'i,ilcd StateR, Seplemuer 3, I~.J 1 

WASHINGTON: 

rRINTf!1l AT '!'1fF. NATIONAL INTELt.IGENCEI! OFFICi:. 

1841. 







Mr. EVERETT said that the debate bad mvoived not only the quest.ion 
of McLeod, but also the merits of the original controversy on the affair of 
the Caroline. He proposed, on the present occasion, to confine himself to 
the first question. It had become his duty, as a Illetnber of the Committee 
on Foreign Affairs, to examine t his sllbj'~ct; and until lately be had hoped 
to have been able to have presented his views in the form of a report. 
Being now satisfied that that opportllnity would lIOt be atlorded him, he 
:;honld, .. lDith the usual privilege" allowed Hilder the honr rule, proceed 
to preselJt them substantially itS prt·pared for a report, with !311ch alterations 
as should be necessalT to accommodate them to the fornls of a .,peec]}. 

He would, howeve;', premise tlmt he should avoid all party considera­
tions. The subject was too grave in its character and COl1seLJuences to be 
mingled with the party politics of the day. He could not, Oll a question of 
such magnitude, he even provoked to follow the example of those who 
had preceded him. He should state nothillg as fact that he did not believe 
t(l be proved, or as argumellt that he did 110t believe to be well founded. 
He belie\'ed he should best serve rhe cOllllln- hy" pre\enlil/g tllin(Js truly 
rlS they came 10 his kIlOIl'{u(!{e." 

The case of McLeod was referred to the Cornmittee 011 Foreigu Affairs 
at the lHst session of Congress, anel on which the committee made a re­
port in February. Il apre:1l"~ from the debe,tes on that report that a ml-
1J0rity of the committee ellttTt3ilH~d doubts ot the propriety of making any 
report at that time: that, considering that tbe whole controversy, as well 
I;oncerning the destruction of the Caroline and the homicid,· of Durfee as 
the arrest and imprisonment of McLeod, was then the subject of negotia­
tion between the t \VO Governments; that 110 action of CUI1!!ress was called 
for by the ~tate nf the lli!gutiatioll or proposed by the committee; and that 
the case of McLeod was then pendin~ before the judicial triburmls of the 
State of X ew York, they apprehended lbat a report, at that time, from a 
bare majority of the committee, while it might appear to give a party char­
acter to the CO\lsideration of a great natiolJal question, IllUsl necessarily 
tend to embarrass the progress of the negotiation thell a bont to be commit­
ted to a new Administration, and to prej udice tbe trial of the party accused. 

That report was pllblished at the tillle, and bas bad its apprehended ef­
fects, both at home and abroad. 

III the recent diplomatic communications with the Government of Great 
Britain, the present Administration has taken grounds opposed to some of 
the positions taken in the report; and the still more recent decision of the 
Supreme Court of the State of New york is. directly opposed to the grounds 
taken by the Executive. Mr. E. said he did not concur in those positions, 
or in that decision. In his opinion, they were in direct conflict with the 
constitutional powers of the Federal Government; and, if sustained, tll!' 
power of ~ar and peace will be wres~ed from this Goyernment and I.eft to 
the discretlon of each of the twentY-SIX States. In thIS state of conflIct of 
jurisdiction between. the F~deral and a State Gove~nment, he deemed it to 
be his duty to submIt hIS views of the case to the Judgment of the House 
and of the country. 

I shall said Mr. E., confine myself to the case of McLeod. We are not 
called upon to pass a final judgment on the original question of the destruc· 
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tion of the Caroline. Nor would it be proper so to do, until the British Gov­
ernment shall have given their final answer to our demand for satisfaction. 
It is sufficient for the purposes of the present investigation to say, that that 
act remaills to 1Je jllstified; awl that, lllltil that justificatioll shall be made, I 
shall consider tl1'3 case, as om Execnti n~ klS hitherto considereu it, as "one 
of upell, 1/lI!li,\:,{lliSl'tI, {[nd ul!INll'rantable Iwstility"-as .. an open lind 
1I111I1/'lIl'd illl'usioll of lite territory and SOl'el eignty of an independent 
1wtion"-as an "act af hostile and daring ll.!.!J{ressirJll upon its l'ights 
altd suvereignl,y, utterly inconsistent Ici/it rtll lite principles of natiollal 
law, and whol(1j irreconcilable with the .friend!y relations of the tWIJ 

('01tn! I'ics." 
It will IJe necessary to refer to the condition of the Canadian provinces and 

(if our own frontier at the date of the destruction the Caroline, for the pur­
pose of ascertaining the precisl' citaracter of that act, as an act of hostility. 

The disaffection of the French of Lower Canada to the Englisft Govern­
ment has been of long standing. Constituting a great majority of the pop­
ulation, they had for years a decided majonty in the COlllmons of the Pro­
vincial Parliament, and which bad been ill continual conflict with the 
Execnti ve, and also witlI the home Governmellt, to the extent that, since 
1832, it had grauted no supplies for charges of the administration of jus­
tice or for the support of the ciyil list. Actual disloyalty, however, was 
not supposed to extelld to a majority of the Frcnch, while the English and 
American portion of the population, with few exceptions, were loyal. 

In May, 1837, iml1Jediately after the arrival of Lonl Johll l~ussell's reso­
lutions, all insurrectionary organization was commellced. In October it 
liad embraced tile six connties, Hichelil 'll, \Tcrechercs, St. Hyacinth, Chambly, 
Ronville, and L' Acadie, alld the connty of the Two :\[olllltains, and was 
progressillC! ill other sections of the Province with a view to immediate ac­
tion, The tim(~ was wcll chosen, as, from October to ;\lay, 110 forces or 
supplies could arriYC frolll England. III Novsmber the patriots were in 
open rebellion. Tlte afEtirs of Longneil, St. Dellnis, and St. Charles oc­
cmred on the 17th, :leith, and 28th of ~\ ovem bel'. The patriots, defeated 
in all '1uart('}'s, disper.,C'<1 or retreated acro'~ tile lines. :'IIartial law was 
proclaimed Oil the 5tlt of December. 011 the 6th, a party of 200 recrossed 
the lines from Vermont, and were defeated at Phillipsburg. The insurrec­
tion was, however, put down in the course of that month. 

III the mean time all organizatIOn, principally IIr :\nlCrican citizens, had 
been in progress aloug our frolltier, from Vermollt to l\Iiclligan, with a 
view of aiding the patriots by the invasion of Cauada. This organizat.ion, 
however, seems 1I0t to have excited much apprehension of danger in VI'­
per Canada until after the defeat of the patriots in the Lower Province. 
Such was the confidence of Sir Francis Head in the loyalty of the people 
and the security of the Province from insurrection or invasion, that early 
in November he sent all the regular forces to Lower Canada and even 
committed 6,000 stands of arms to the custody of the :Mayor and'Aldermen 
of Toronto without any military guard. The sudden movement of Mc­
Kenzie upon that place, with 4 or 500 m~n, on the 4th December, excited a 
temporary alarm. But the alacrity with which the militia turned out and 
defeated him,. fully justified the confidence that had been placed in their 
oyalty, and dIspelled all apprehension of insurrection. 

In this armed state of the one Province, and the disarmed state of the 
other, a determination was made to invade Upper Canada from our f1'on-
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tll'r, wllh ,l nl~w"ithcr of direct Sllcr:cs,~, ur uf CLllIlpellillg till; Bnli~lt to di­
vide the \'c~ular forces between the two Provillces. 

Early in -December an acti\'c organization was set Oil foot ~It Hlitlilio and 
ill its vicinity. Public Illcetings wefe held. men enlisted, munitions of war 
; ill part taken from the State arsenals) provided, and the ill \'asion of Callacla 
Was openly tlueatell(;d as thc object of these movements, 011 om part, thi~ 
"tate of things w~s not anticipated, and, of course, not provided a~ainst. 
The preservation of our ncutrality was left to the efforts of the Ullitec(St<lte~ 
civil otlicers in the vicinity-tlte marshal, collector, ami distriet attorney. 
\Vithollt tilt, aid of a llIilit~r)' i'lITC'. tlll'ir etforts were illdfectlwl a3aillst 
the numbers brought out by the overpowering force IIf p'lblic feelillg 011 

that border. Though the Sl~lte "f tl!iw;s was early COillll111nic~ted to tlle 
Execlltivc, there was lleitllcr tillie nor llIeans to check tlte l'roceedin~ of 
our citizens. -

On the 13th of Ikr"'lllLcr. SUllle '-' ur :300 All1erican cItIzens umlc:l' tltecilltl­
lll~nd of Yall HCll~~daer, took hostile possession of Navy Island. B\' tlte 
2"111, tlIeir !lumhers llad itlcreased to 1,000. They ha(1 throwllup illtr~!ldl­
lUellt" mouuted twcnty pieces uf CalltlUII, allLlllad COll1llll'lJr:cd CClllnOtlaU­
ill:,! the Calladi~ll (nfces ;\I'rll~S tlIe StaCielra. On tllC ~:jtll, the whole llllllJ­
bel' of the Call:ldiall militia frum ;\'tas<lJ"a to Erie lhlllOt t'xi'l:c:d GOO. Oil 
the :.?sth, it was estimated at :.?,500, Lnt withou! any eJlicicllt artillny. 

Tile military uefetlce of the Provillce was "illlllilitted to Col. McNah, 
with illstructioilS to respect the neutral rights of tlte Ullited States. 

Tlw Jlositiotl of X~l\,y Isla!ld, ill tile rapids, alll'vc the Falls of ~iagara, 
l't'llclered all attack ill Loats tou dallgerolls to I,,' attenlpted; a till , beitl; 
without suitable artillery, he was obliged to ,I wait thc arri val of a compe­
tent force expected frolll Lower Canada. 

Oil the 88th, a party of .\lllf'rIr'all patriots, .'still1alnl by ancyc-witness at 
about 1,000, were eugaged ill cutting out the Caroline. (then icc-bound al 
BuJEllo,) anel, in the opinion of our marsh,li, ;\Ir. Garrow, .. with a view to 
aid the patriot expedition." Of this moverllellt Colonel :\lc.\'ab was ill­
formed, and Oll the 1l10rnillg of the:.? !Jtll he cOllllllunicated the fact to tlte 
District AttOI"ll8Y, ;\! r. Hogen;. 

On the 1st DccemlJer tlte Cllroline was eurolled and liccllsed, under a 
declared intention of rullllill~ b'Jtween Buffalo and ~cltlossf~r, for carryiug 
paSSellgerS and freight. " Schlosser was the poiut from which a very con­
o siderahle portioll of tlte stores. provisions, arms, and l1lllllitions of war 
. were takcu on to ;'\avy Island, and lDallY of the peoplr; who passed to and 
'from J\"avy Island, during its invasion, departed from and landed at that 
, place." 

Oil the Illoflliug of the 2~lth, the Caroline, in violation of her license, 
weill from Blltl'alo to Navy Islulld, ami there lauded mell und munitions of 
war, descrihed ill the aflidavit of Captain ,\pplcby as" (f, number of pas­
selU;r.rs" alld "cer/ain articles of freight." In the conrse of the day she 
made two trips from Schlosser to Navy bland for ~illlilar purposes; she 
retllrned to Schlosser about six in the e\"'t1i1l 6 , was moored to the wharf, 
amI a watch set for the lIight. I do not stop to inquire into the terms of 
the employmcnt of the Caroline: in violatioll of her license she was en­
C:;ln-r~d iu a direct intercourse between Schlosser and Navy Island, in aid of 
til: patriots, thell in open war with the province of Upper Canada. 

Tlms an invasion of Carmda was commenced by our citizens 011 the 13th 
December, and continued until the evening of the 29th, without any indi­
cation of a termination of the accession of force on Navy Island. The 
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Caroline, in the employment of the invaders as part and parcel of the means 
of Il1vasion, was moored for tl18 night, prepared to renew its aid 011 the 
succeerling day. In fine, Schlosser, for the pu,pose of annoyance, was, 
equally with Navy Island, in possession of the patriots, and engaged in hos­
tility against Canada, unrestrained by any American authority, State or 
Federal. Between them and Canada war existed. 

Such \\ as the state of things on both sides of the lines when Colonel 
McNab gave the order for the destruction of the Carolim>. Whether that 
order W;lS or was not jllstifiable. is not now the question before IlS. That 
question remains, where it lIas remained for the last three years, in discus­
sio!} between the two Goverllluents. The statement of facts is not made 
with a view to that qnestioLJ. but solely with a view to its bearing on tbe 
case of McLeurl. 

On tbe evelling of tht' 29tb, Col. l\IcNab, on his respollsibility as com­
mander-in-chi,) oj' lJer ll.Jlljesty'sjorces, ordered Captain Drew, with a de­
tachment of the military force, of \v,bich McLeod was one, to destroy tbe 
Caroline wherever she might be found. That order was executed on the night 
of the 29th bv a hostile attack on the Caroline, foulld moored at the wharf 
of Schlosser, by expellinil all on board, and, in the attack, killing Durfee and 
wounding others-then settillg her on fire, towing her into the stream, and 
leaving her to drift in flames ()n~r the falls. 

Ou the next day Captain Drew reported the execution of the order to 
Col. McNab, who, on tlte 1st January, commullicated that report to Sir 
Francis B. Head, Lieutenant Govertlor of the Province. Sir Francis Head, 
in his reply of the same day.,(,"ave his 1111qllalified approbation Lo t/~e pro­
cen/ing. and which was on the same day published 111 a general order. 

It is obvious, from this statement of fadS, that the order was given in 
vi,'w of the existing state of thillgs, and ill tended agctinst those, and those 
only, who were supposed to be engaged in actual hostilities against the 
Province of Upper Cclilada, whether fOlllld there or within the territory 
of the United Staks, betweell wltom and Great Britain the relation of 
amity existed : tlJat the execution was a military expeditioll of a detach­
ment of Her ~Injesty'~ forces, ac:ling under the immediate command of their 
superior officer, and approved by th.~ supreme power of the Province; 
and that the destruction of the Caroline, with its incidents, was a hostile in­
vasion of the territory, and a violatioll of the sovereignty of the United 
States. The war was between Call ada and the patriots; the battle was 
fought on neutral ground. 

It was per se an act of war, although the state of war did not, either be­
fore or after, exist between t:)e two nations. It was, in its character, simi­
lar to the attack of the Leopard on the Chesapeake-of the British fleet on 
Copenhagen. It was a violation of the law of nations, for which the 
British nation was responsible. That nation was responsible as well for 
the destruction of the property and the homicide of a citizen of the United 
States as for the invasion of its territory, and thfl violation of its sovereignty. 
The disapproval of the order and of the act by the British Government 
would not release her from our claim for satisfaction for the personal in­
juries; while the act, if avowed as her own act, would constitute aJust 
cause ojwar. In either case it belongs exclusively to the United States, 
to whom all relations with foreign nations are by tbe constitution entrusted, 
to seek or to compel redress. All, 111l parts of the transaction-the attack, 
the destructioll of the Caroline, the homicide of Dnrfee-Collstitute one act of 
national illjury, and are the subjects not of individual, but of national con­
troversy only. 
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. "There is ~o exception to the rule that every voluntary entrance into neutral territory, with hOI­
ule purposes, IS absolutely unlawful. 'When the fact is established,' says Sir W. Scott, , it over­
rules every ot?er consideration. The capture is done away; the property must be restored, not­
wlthstandmg It may actually belong to the enemy.'-[Wheaton, International Law, 140.] Yet 
the property is not to be restored as for a private wrong, nor at the suit of an individual; but as 
for a public wrong, anll at the instance of the Goverument . 

. ".Though it.is the duty ~f the captor's country to make restituti::.n of the property thus captured 
wlthlll the temtoTlal JUTlSdICtlon of the neutr.l ::ltatp, yet it is a technical rule of the prize court 
to r~store to the individual claimant only on the application of the neutral GOllernment whou 
terrltory has been thus violated. This rule is founded upon the principle, that the neutral 
Siale alone has been injured by tiff cop/ure, and that the hostile claimant has no right to ap­
pear fur tlte purpose of suggesting the invalidity of the capture. "-Ibid, 141. 

These principles, it will be :>oen, have been fully recognised by the 
Executives of New York, of the Province of Lower Canada, of the United 
States, and of Great Britain. 

The message of the Governor of the ~tate of New York to the Legisla­
ture, of the 2d January, 1838, cOlltaills the following passages: "The 
territory of this State has been itlvaded, and some of our citizens murdered, 
by an armed force from the J'rovince of Upper Cal/ada." "The Gen· 
eral Government is intrusted with lite maintenance of 0111' foreign re­
lations, and will undoubtedf/} lake the necessar.1f steps 10 redress the 
wrong and sustain the hOllOr of Ihe country." Thus very properly re­
ferring the whole subject to the General Government. 

The despatch of Sir F. B. Head to Mr. Fox of the 30th January, 1838, 
contains the following passage, having a reference to the indictment found 
against Captain Drew and others, for murder in the affair of the destruc 
tion of the Caroline: "I canllot but helieve that the American Govern~ 
, l1Ient will leel it to be due, no less to their own character than to their re~ 
, lations with Great Britain, to interest themselves in arresting any such 
'proceedings. The act was done by public authority, in the prosecution of 
, a warfare to which this Province was driven by the outrageous aggressions 
'of American citizen:;. The British nation is to answer for it, and 1l0t in­
, dividualli zealously acting in her service." 

I will now refer to the views of our Executive of the character of the 
outrage, as exhibited in the correspondence with the British Goverument 
and in Executive communications to Congress. 

The message of the President of the 8th January, 1838, communicates 
a letter from NIr. Forsyth to Mr. Fox of the 5th January, enclosing the 
affidavit of the commander of the Caroline, detailing the circumstances of 
her destructioll. The affidavit states" that this deponent has no doubt that 
the individuals who boarded the Caroline were a part of the British 
forces now stationed at Chippewa." l\Ir. Forsyth, in his letter to Mr. 
Fox, very properly omits to charge the act as having been dOlJe by order 
of the British authorities, leaving it to Mr. Fox to avow or disavow that 
character of the transaction. He merely characterises it as " an extraordi­
nary outrage committedfrom Her MaJesty's Province of Upper Canada, 
on the persons and property of citizens of the United States within the 
jurisdiction of the State of New York," adding: ,. It will necessarily 
form the subject of a demand for redress uJlon her Majesty's Govern­
ment." The message, however, gives it a more national character. It 
imputes it to the troops of the Prot.ince, and denominates it a hostile in­
vasion. 

"In the highly excited state uf feeling on the Northern frontier, occasioned by the disturban­
ces in Canada, it was to be apprehended that (BUSes of complaint might arise on the line dividing 
the United Slates from Her Britannic Majesty's dominions. Every precaution was, therefore, 
lakeD on our part, authorized by the existing laws; and, as tile troops of tile Provinu8 were 
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pmbod"d on the CanadIan sIde, It wa, hoped that no ,.erious vwlation "f I;', rights of the l'7Ii­
ted Slates would be permilled or occur. r regret, hon·erer, to inform you that an outrage of a 
most aggravated character has heen committed, accompanied hy a IlOstile, though temporary, in­
vasion of ottr territory," qc. 

He also informs Congress that the proper steps had been taken" pre-
paratory to (t demand for reparation." It is e.viden.t, from ~he let~er of 
l\Ir. Forsyth and the message, that it was not the Il1tentlOn of either dlfect­
Iy to make the charge that the act was dOlle by public authority; .but to lay 
the foundation for a demalld for redress, the character of which should 
depend on the character l\Ir. Fox should give to the transaction. . 

It may be here proper to inquire on what ground was the Executive of 
the United States authorized to demand redress? If the outrage be con­
sidered as the mere act of individuals, acting upon their own responsibility, 
it was, whethpr committed by foreigners or citizens, a mere violation of 
the laws of the State of New York; the burning of the Caroline and the 
homicide of Durfee were simple felonies, committed within the jurisdiction 
of that State, and for which the perpetrators were amenable to its tribu­
nals only. As the mere act of individuals, it was no infraction of the laws 
of nations; no invasion of the territory; no violation of the sovereigllty of 
the United States; 110 act that compromitted the peaceful relations be­
tween the two nations j it formed no ground for the interposition of the 
Executive of the United States, other than to demand the perpetrators as 
fugitives from justice. It is only as the act of the public authorities of 
Upper Canada, for which the British nation is responsible, that it becomes 
a violation of the laws of nations-a hostile invasion of the territory, and 
an unwarrantable violation of the sovereignty of the United States-that 
totally merges the individual character of the transaction; excludes the 
jurisdiction of the State, alJd transfers to the General Government the 
whole cognizance of the subject-that constitutes it a national concern, 
and devolves upon it the power and the duty to seek and to compel redress. 

Mr. Fox, in his reply of the 6th of February, 1838, distinctly avows 
that the destruction of the Caroline was the act of the constituted anthori­
ties of Upper Canada. He communicates a despacth from Sir Francis B. 
Head of the sth of January, in which he states that Colonel Mci'.'ab was 
the commander of the forces of Her Majesty for the defence of the Pro­
vince; that-

" On the 28th of December, positive information was given to Colonel MeN ab, hy persons from 
Buffalo, that a small steamboat called the Caroline, of ahout fifty tons burtlen, had been hired by 
the pirates, who called themselves 'patriots,' and was to be employed in carrying down cannon 
and other stores, and in transporting men and any thing else that might be required between Fort 
Schlosser and Navy Island. He resolved, if she came down and engaged in this service, to take 
or destroy her. She did come tlown, agreeably to the information he received; she transported a 
piece of artillery and otber stores to the island, antl made repeated passages between the island anti 
the main shore. In the night he sent a party of militia in boats with orders to take or de.troy 
her. Tbey proceeded to execute the order. They found the Caroline moored to the wharf op­
posite to the inn at Fort Schlosser. In the inn there was a guard of armed men to protect her­
part of the pirate force, or acting in their support; on her tleck was an armed party, and a senti­
nel, who demanded the countersign. Thus itlentified, 8S she was, with the force which, in defi­
ance Elf the law of nations and every principle of national justice, had invaded Upper Canada, and 
made war upon its unoffending inbabitants, she was boarded; and, after a resistance, in which 
some desperate wounds were inflicted upon the asoailants, she was carried." 

And he proceeds to state the grounds on which he approved the act : 
;; "The efficers of the Government of the United States and of the State of New York have at­
te?'lp~d ~o arrest these proceedings, and to control their citizens, [,ut they have failed, Although 
thiS piratical. assembla~e are ~~u.s defying the civil authorities of both countries, Upper Canada i. 
alone the object of thelf hostilities. The Government of the United States has failed to enforce 
Its authority, by any means, civil or military; and the single question (if it be a question) js, 
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whether Upper C"latia wab hOlllld to refralll fionl ne(,essary actb "I "df'llt-fellcr agall1"t a people 
whom their OWII Government either could not ur would not c,,"trol l" 

l\Ir. Fox, ill communicatillg this despatch, relies 011 the j~tcts stated ill it, 
as a complete justification of the act. "The piratical f'ilHrncter of the 
" steamboat' Caroline.' and the necessity of self-defence and self-preser­
" vation, under which Her J\lajesty's subject acted in destroyin:.; that ves 
"sl'l, would seem to be snfficientlyestablished." These extracts are re­
cited solely for the purpose ot' showing that, on the 6th February, 183<; 
l\Ir. Fox ofticially informeu our Gtl\'ernment that the ('arolilJP was de~ 
stroyed Ilnder the immediate order of the military authorities of Her 1\1;1-

jPoty in Upper Canada; that the Governor of the Province approved the 
act, and that l\lr. Fox. as thc !'cpresentative of the British (jovenltlJent, 
adopted the act; and, though acting withont immcdiate instructions, at­
tempted to j ll:;tify it. 

By this avowal, a responsibility was ('ast upon thc British (:nvernmelit 
to make reparation for the outrage, ulIless shown to be .in"tifiable, even 
though the conduct of ('nlonel McNab should have been disappro\·ed. It 
was the act of its constituted authorities, for which it was respollsiblp. 
Tbis ground was takell by the Executive ill its furtlwr cOllllllllnicatiolJ~ 
with that Government. 

Mr. Forsyth, in his reply of the 13th February, denies the correctness ot 
the facts and the conclusion stated hy .Mr. Fox; aud a;:1 in state~; that a 
demand will be made on the British Unvel'llment for red r""s. 

"The "tatement of the fact< which these papers" (the despatches of Sir Franci, Heat!) " prj. 
~el1t, is at variance with the informatIOn communicated to this Government respecting that tr.nsac­
tion ; but it is not intended to enter at present upun all examination of the details of the casr, a:, 
steps have been taken to obtain the fullest evidence that can be had of the particulars of the out­
rage, upon the receipt of which it will be made the subject of a formal complainllo the Hrilish 
Government for redrcss. Even admitting that the documents transmitted v.ith your note contain 
,I correct statement of the occurrence, they furnish no justification for the agglessioll committed 
upon the territory of the United States." 

Mr. Fox, ill his answer of the 16th February, refers the further consider­
atIOn to his Government. 

" Although I cannot acquiesce in the view w!lich the United Statrs Government arc tliposed to 
take of the facts connected wilh that transaction," (the destruction of the Caroline,) "yet, as this 
legation is not the final authority competent to decide the question on the part of (ireal Britain, 
and as .'IOU inform rne that a representation u·ill ill dllc time be addressed to Her J/ajesty's Go/'· 
crnmellt in England, I consider it must cOllsislellt with '11lY dilly tu avoid elltering at pr", lit into 
/III!} cOlltroversy upon the subject." 

Thus the further negotiation of the snbject was transferred fftll1l \\';[sll­
illgtOll to London. 

On thc 22d May, 1.'';38, Mr. Stevenson, in obedicllce to lIlstructions from 
his Government, presented to Lord Palmerston a formal delIl:lIld /'.r re­
dress for the outrage, including both the destruction of the Carolille alld the 
homicide of Durfee; an outrage which he aftirms was committed by the 
constituted authorities of Upper Canada. "Indeed, at the very moment 
'when the Lie.ltenant Governor of Upper Canada was declarinS' to the 
, provincial Parliament his confidence in the disposition of the Al1Jerican 
, Govertlment to prevent its citizens in ell gaging in the contcst that \\'as 
'then raaing and was waiting for replies from the Governor of ;\ew York 
, and He~ l\~I~jesty's miuister ~t Washington, with whol1J he had communi­
'cated, this outrage was, with /tis knowledge and approbatioll,planned 
, and executed." 

Referring to the outrage as thus planned and executed, he declares it to 
be " a manifest act of hostile and daring aggression upon its" (the Gov-



10 

• erull1E'lJt of the Ullited States) "rights alld sovereignty, utler~1j incon­
'sistellt Il'ith all the principles of national law, and whol~y irreeonci­
'l{fble with the frielldly and peac,fut relations of the two countries j" 
"one of an open and admitted invasion of the territor.y and sovereignty 
• of an indepelldent nation BY THE ARMED FORCES OF A FRIENDLY POWER, 
'{/nd the destruction of the lh'es and prope:-ty of its citi::f'Ils, not less in­
'j1lriol(s to the character and interests of Her JJf{ljestZ/'s Government 
, th(1II tho~e of the [/nited States," and" one of open. undisguised, and 
• unwarrant{(ble hostility." }\nd for the outrage, characterized as an act 
of hostility against the United States, comlJlitted by .. THE FORCES OF A 
FRIE);DLY POWER," in \'iolation of tbe law of nations. planned and exe­
cllted with tbe knowledge and approbation of its constituted authorities, 
he proceeds to demand reparation. .. The evidence Illwing been obtained 
• and transmitted to the President, he has, after full consideration, and 
• under a deep sense of what was due as well to the Government of the 
, United State~ as th{[t of Her JIc~jpst.l/, deemed the proceeding a fit one 
'for the dEmand of rEparation." :\t the close of the cOlllmunication he 
says: "The undersigned has therejore been instrllcted /0 invite the 
• early attention of Her Majesty's Government to the subject, and, in 
, appealing to its sense af IlOnar,jl/stice, and magnanimity, to express the 
• confident e.Tpectation of the President that the whole proceeding will not 
• only be DISAVOWED and DISAPPRon;D, but that such redress as the nature 
• of the case obvio'lls~1/ requires will be promptly made." 

No answer has been made to this demand: nor does it seem to have 
been pressed upon the attention of the British Government with much 
earnestness. It appears by an extract of a letter from Mr. Stevenson, of 
the 2d .July, 1839, no reply up to that date had been then given or was 
soon expected. ,,[ regret to say that no answer has yet been given to 
, my note in the case of the 'Caroline.' I luwe not deemed it proper, 
• under the circumstances, to press the subject, lcithout jurther instrue­
'tionsfrom your d~partment. Ifit is the wish of thp Government that 
, I should do so, I pray to be infurmed of it. and the degree of urgency [ 
• am to adopt." Mr. Forsyth, under date of the 11th September, replies: 
.. with reference to the closing paragraph of your communication, dated 
, the 2d July last, (i'Jo. 74,) it is proper to ill/arm you that no instructions 
'are at present rcquiredfor again bril/ging forward the question of the 
"Caroline." I have had frequent conversations with Mr. Fox in re­
'gal'd to this subject, one of very recent date j and from its tOile the Presi­
, dPllt expects the British Government will answer your application in 
, the case without muchflli'thel' dela,V." 

Such was the quiescent state of the negotiation on the 12th November, 
1840, when Alexander McLeod, a British subject, alleged to have been a 
private soldier in the detachment of Her Majesty's forces that destroyed 
the Caroli .. ,.', was arrested on a charge of arson and murder, as having 
been engaged in the destruction of the Caroline and in the homicide of 
Durfee. 

Thus, after the lapse of three years-after the Executive of the State of 
New York had referred the outrage to the charge and jurisdiction of the 
Federal authorities-after the jurisdiction had been undertaken and negoti­
ations entered upon, and while these negotiations were pending between 
~he. t\~o, Governments, the State of New York has attempted to assume 
JUflsdlCtlOn over the controversy, and to take the justice of the nation into 
her owu hands. 
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1\1r. Fox, in his letter I,) :\1r. Forsyth of the 13th December, 1840, after 
stating the fact of the arrest and imprisonment of McLeod, demands his 
release on the groLlnd that the destruction of the Car'.lline was the pu blic 
act of persons obeying the con;;titnted t\nthoritirs of Her l'IIajesty's pro­
vince. '·Jfeel it 'In.1f dll/.1J to call lipan the GOl'ernment of the United 
, States 10 lake prompt and effectual steps for the liberation of ]1/,.. lI-fc­
'Lead. It is well known thai the drs/ruction of the steamboat 'Caro­
, line' was a public act of persons in Her lIfajesty's service, obeying the 
'order o{their superior authorities. Th"t act, therefore, according to the 
'usages ofnation~, cal! only he madt the subject ufdisc1tssion between 
• tlte tu'O national GOl'('rnmenls. It cannot Justly be mflde the ground 
, of legal proceedings in the United Slall'-s agail/st th" individuals co"n­
• cerned, who were bound to obey the authorities appointed by their own 
, Government." 

Mr. Forsyth, ill his reply of the 26th December, denies the correctness of 
the principle all which Mr. Fox claims Ihe liberation of l\IcLeod, and also 
the authority of the Executive 10 interfere. 

" The juri,dic!ion of tbe several Stat,·s which constitute the LJ r.ion is, within its appropriate 
spbere, perfectly independent of the Federal Government. The offence with which :VIr. McLeod 
is charged, was comlllitted within the terrilory and against the laws and citizens of the State of New 
York, "nd is one that come, clearly within the competency of her tribunals. It does not, there­
fore, present an occasion where, under the cOIlslitution and laws of the {'nion, the interposition 
called for would be proper, or for which a warr>lnt ea!! he fuund in the powers with which the Fed­
eral Exccuti,·c is Invested. Nor would the circumstances to which you have referred, or the re,­
sons you have uro:ed, justify the exertion of such a p'1wer, if it existed. The transaction ont of 
which Lhe qU(:5Llnn ari'5e8, pre~ents the case of a most unjustifiable ill\'3Sion, in time of peace, of a 
portion of tbe lerritory of the Ullited State., by a band of armed IIIen from the adjacent terntory of 
Canada; the forcihle capture by them, within uur own waters, and tbe suhsquent de3tructioll, of 
a steamhoat, the propertv of a citizen of the Coited States, and the murder of one or more Ameri­
can citizf·ns. Ii arrested at the time, the ollenders might unquestianably have been brought to 
justice by the judicial authurities of the State within whose atknowl.·dg.·d territory these crimes 
were committed; and their subsequent voluntary entrance within that territory places them in tbe 
same situatIOn. The Presidenl is not aware of any principle of internalionaltuw, or, indeed, 
of reason or justiCE, which entitl~s such offenders to impunity brfore the legul tribunals, when 
coming voluntarily wilhin their inrltpendent and undoubted jurisrlidiOll, becalLse they acted 
in obediellce to their superior authorities, or because thei,. acts have become the subject of diplo­
matic discussion between the Imo Governmenls. These n.ethods of re,hess-the legal prosecution 
uf the offender', und the applicati,m to their G,)vernment for qli,f.ldion-nre intiep<'ndent of each 
other, and may be separately and simultaneously pursued. The avowal or Justification of the out­
rage by the Brtlish authorities might be n c;round of complaint wilh the (;overnmellt of the United 
States, distinct from the violatiun of the territory and laws of the Slate of New York. The ap­
plication of the Go\·ernment uf the Union to that of Great Brit.lin, for the rcdres. of on authorized 
outrage of the peace, dignity, anu rights of the United Slates, cannot deprive the State of New 
York of her undouhted right of vindicali"!,, through the exercise of her judicial power, the property 
and lives of her cilizens. You havl' ,""ry properly regarded the alleged absence of Mr . .'I1cL.od 
from the scene of the offence at the tIme when it wa' cOlOmittcu "" not material to the deci.ion of 
the pre.ent question. That is a matter to be decided by legal evidence; lind the sincere desire of 
the President is, that it may be satisfactorily estabii.,heu. If the destruction of the Coroline was a 
public act of persons in Her .VLrjesty's service, IIhe)'ing the order of their superior authorities, this 
fact has not oeen before communicated to the Government of the United Stdtes by a person autho­
rized to make the admission; and it will be for the court which has taken cognizanre of the offence 
with which .'I1r. \1cLeod is charged, to clrcille upon its vali,lil.', when legally established before it." 

I do not understand in what sense the last assertion of l\J r. Forsyth is to 
be taken. as tbe fact that the Caruline was destroyed by the order of Col. 
l\lcNab, commalldiug Her Majesty's forces, approved by Sir Francis Head, 
was distinctly commuilicate I to l\lr. Forsyth by Mr. Fox in his letter of 
the 6th Febr'llary, 1838, and which was aile of tbe grounds on which tile 
demand for redress is founded. 

McLeod was indicted for the murder of Durfee, and on the 12th March, 



UHI, tile BnliSh CovertJllIelit llladc a secolld dCIIlllllli for IIlC relea,e 0 
l\ [d ,r·()d. :'Ilf. Fox, after refcrring to thc Conner cOfn·spomiencc. proceeds; 

.. And the undersigned is directed, in the first place, to make knuwn to the Government of the 
(fnited ~tates that Her Majesty's Government entirely approve of the c?urs~ pursued b~ the un­
dersigned in thai correspondence, and of the lan~uage adopted hy him In the official leller 
above-mentioned." "And thll undersigned is now in.tmctrd again to demand from the Gov­
ernment of the United ~tates, formally, in the name of the British Uovernment, the immediate 
release "f Mr. Alexander McLeod." "The grounds upon which the British Government make 
this demand upon the Government of the United ~tates are these:. Th.at the transactio~ on a~­
l'ount of which McLeod has been arrested, and is to be put upon hIS trral, \Vas a I:ans,:rtlon ot a 
public character, planned and execute.] uy persons duly empowered hy Her Majesty s colnmal 
""thorilies to take any steps and to do any acts which might be nccessary for tbe Jefence of Her 
Majest), 's territories lind for the protection of Her Majesty's suhjects; and,. that conse,!uently 
those subjects of Her 'lajcsty who engaged in that transartion were performtng an act of puhlIc 
uutv for which they cannot be made personally and individually answerable to the I.lIvS and 
trihunals of any foreign country." 

.\fter referring to the views of ~Ir. Forsyth, he adds: 
"But, be that as it may, Her Majesty's Guvernment formally dem'nded, upon the grounds a/­

rrally ,tatcd, the immediate release uf Mr. McLeod; and Her Majesty's Government entreat the 
Prcsi.]ellt of the Gnited ~tates to take into his most ueliberatc cunsideration the serious lIature 
of the consequences which must ensue from a rejection of this demand." 

.l\1r. \Vebster, in his reply of the 24th of April, puts a construction on tile 
demand and proposes a course to be pursued for the liberation of l\IcLeod, 
which, not being objected to by :\Ir. Fox, are to be considered as satisfac­
tory, viz: 

"The Pre,ident is not certain that he understands, precisely, the meaning intendeil by Her 
~l.ljl"'Y's Government to be conveyed by the foregoing instruction. 

" This doubt has occasioned, "ith the President, some hesitation; but he inchnes to take it for 
gr.lIlted that the main purpose of the instruction was, to causc it to be signified to the Govern­
ment of the L niteil Statps, that the attack on the steamuoat " Caroline" was an act of public 
force, done by the ilritisl! colonial authorities, and fully recognised by the Queen's Govcrnmellt 
at home; and thai, consequently, no individual concerned in that tramaction can, accordillg to 
the just principle of the laws Ilf nations, be held personally answerable in the ordinary courts of 
la\\', a< for a private olfence; and that upon this avo,val of Her Majesty's Government, Alexander 
~Il' Leod, now impri.oned on an indictment flll murder, alle~ed to have heen committed in that 
atldck, ought to be released, by such proceedings as are usual anil are suitable to the case. 

" The President adopt, the conclusion, that nothing more than this could have heen intended to 
hc espressed, from the consideration, that Her .\fajesty's Government must he fully aware, that 
in lhe UtJited States, ... in England, persons confined unuer judicial process can be relcased from 
that confinement only by judicial process. In neither country, as the undersigneil supposes, call 
the arlll of the Executive power interfere, directly or forcibly, to release or deliver the prisoner. 
lI,s discharge must "e sought in a manner conformaule to the principles of law, and the proceed­
ings of courts of judicature. If an indictment, lil,e that which has been found against Alexander 
~lcLcod, and under circulllstances like those which belong to his cast', were pending llgainst an 
inuividual in one of the courts of England, tilere is no doubt that the law officer of the croWl1 
might enter a nulle prnseqlli, or that the prisoner mi<;ht cause himself 10 he brought up on habeas 
corpus, and discharged, if his ground of disch:.rge .l\Ould L'e adjudged suflicient, or that he might 
prove the same facts and insist on the same defence or exempt.ion 011 his trial. 

".\11 these are legal modes of proceeding, well known to tbe law.; and practice of uoth coulltries. 
But thc undersic:ned does not suppose, that if such a case were to ari-e in England, the power of 
the E,cculive C;overnment could be exerted in any more direct manner. Even in the case of 
amhassadors and other public millisters, whose right of exemption from arrest is per"onal, rc­
(luirilJ.g 110 fact to be ascertained uut the mere fact "f diplomatic character, and to .rrest whom is 
,ometlmes made a hIghly penal offence, if the arrest be actually made, it must be discharged by 
application to the courts of law. 

"It is under.tood that Alexander .\IcLclld is holden as well on civil as on criminal process, for 
act, alleged .to have been done by him in the attack on the" Caroline ;" and his defence, or 
ground of acquittal, must be the same in both cases. And this strongly illustrates, a. the under­
.Igned conceives, the propriety of the foregoing observations; since it is quite clear that the Ex­
ecutive Government cannot interfere to arrest a civil suit, between private parties, in any stage 
of Jls progress; but that such suit must go on to it. regular judicial termination. If, therefore, 
allY course, dIfferent from such as have been now mentioned, was in contemplation of Her Ma­
jesty's Government, something would seem to have been expected from the Government of the 
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C nileu States, as liltle conformaLle to the laws anu usages of the English Government as (0 those 
of the TTniteu State>, and to which thi" Government cannot acceue. 

"'rhe Government of the Uniteu :-jtaks, therefore, acting upon the presumption, which it readily 
adopted, that nothing extraordinary or unusual was expected or requested of it, deciul'11 on Ihe re·· 
(,pptiol1 uf Mr. Fo,'\'s note, to Llke such weJsures as the uccasiun UIIJ it~ OWII July appeuH'd to ft>· 

lluire. " , . 
" 'rhe communication of the fact that the uestruction of the" Ca1'Olin·," was an act of puhlic force 

by tlte British authorities, being formally Illade tu tile Government of the Unitt-II :-jtate" hy i\1 r. 
F'ox's Hote, the case assumes a uec:iJeu a:-;ppct. 

"The Government of the United States entertains no doubt that, after this avuwal of the transac­
tion as a public transaction, authorized ano unuerLlkl'1l hy the British autholities, inuividuals 
c!)ncI'fIled in it ought not, by the principles of public law, aml the general usage of civilized 
Stutl'S, to ue holdell personally responsibl., in the ordinary tribundlo of law, for tlteir participation 
ill It. Anu the President presumes that it call hardly ue necessary to S".I" that the American 
f'eol'l~, not distrustful of their auility to reuress puulic wrong, by puuli,' meaII', cannut de,i,,' the 
pUlli,hlllent uf individuals, when the act complained of i, declared to h'ne ueen an act or the 
(iovC'rument itself. 

" S""n after the date of 'I[r. Fox's note, an imtruction was given to the .\ttorney General of the 
United States, from this Department, by direction of the President, which fully s<"Is forth the 
opinions of this Go"ernment on the suhject of McLeod's implisonment, a copy of which instruc­
tiun the undersigned has the honor herewith to enclose. 

"The indictment against lIIcLeod is pending in a State ("ourt, but his rights, "hatever th~y may 
he, are no less sale, it r; to lie presumed, than if he \\, .. re holden to answer in une of the cuurts of 
this Government. 

" He demands immunity from personal responsiuility loy virtue of the law of nations, and Ihat 
law ill civilizeu ~t:tlt'~ is to be respected in all court::. l\olle is either so high ur ~o low a~ to (,~­
cape hum its authority in cases to which its rules and pl'inciples apply. 

"This Department has ueen regularly informed by his excellency the Governor of tile Statp of 
New York, that the chief just;':e of that State was a"igneJ to preside at the hearillg allll tlial uf 
,1\1cLcoJ\; case, but that, owing to some ('rrl)[ or mistake in the proce~8 of summoning the jury, 
the hearing was lJecc::;sarily cJeJcrred. The President regrets this occurrenclc', ;l~ Ite hilS a desicp 
for a speedy disposition of Ihe suoject. The counsel for McLeod have relju,·,ted amhclltic evi­
uence of the avowal oy the British GoverllnlPnt of the att~ck 011 and destruction of the "Cam­
Illle," as acts tione under Us authority, alld such evidence will be furnished to them by thi. De­
partment. 

"It i3 understood that the indictmcllt has heen removed into the supreme court of thc SI:lll' 1,1' 
the proper procecJlIJg for that purpose, and tllat it is IIOW competent fur ~lcLeod, by the orJillar)' 
process of "ahem corpus, to loring his case for hearing 1",1',,1'1' that triuulla!. 

"The undersigned hardly neeus to assure Mr. Fox, that a trihunal so emillently distingui,hed 
for ability and Il'arnill~ liS the supreme court of the Stale uf l\" ew Yorl', may be safely relied upon 
for thc j us! and impartial admilllstrallOlI of the law ill thi, as well II~ ill other caaes; anu the UII­
Jersiglled repeats tile expre<sion of the desirc of thi, Government that IlQ uelay may oe sullt'red to 
take place in these proceedings which call be avoided. Of this ,l",ire, Mr. 1""x will sec c\ id"II,'1' 
in the instructions above relerreJ to." 

It is not percei\'cd tllat tlw position of the qnestiotl hrtweell the two (;0-

vemments·lws been materially changed by the lI()te or .:'>11'. Fox to 1\11'. 
\Vebster, :\Jr. Fox, as the r('prcsentatire of his Governnwllt, presulIleu, 
and by 1\lr. Forsyth was admitted, to be authorized to wake tlte ,. admis­
sion," (actilJ~, however, without l'xpress illslrnctimls) COl1llDllllicated 10 ,\Ir. 
Forsyth the fact that the destruction of the" CarolilJe" was all act of pllL,­
lie force, &c., and on that account demanded the release of .McLeod. III 

his note to 1\1r. \Yebster, he COmllllll1icates the sallll' fact, alJd makes tlw 
same demand, acting under express instructions from his GOYl:l nmellt. ] t 
is not, then, perceived that the position of the question is changed, [bough 
it may have assllmed a more" decided aspect." 

The question itself, however, has been changed, though unt in a singl .. 
point only. Mr. Forsyth denied the impunity claimed. Mr. \Vebster ad­
mits it. But both are agreed that McLeod can be liberated only by due 
.course of law. 

The case, as now settled by the correspondence lJetween the two Gov­
,oJ"lllnents, and in which l)oth are agreed, is this; The uestruction of the 



14 

" Caroline," wlIh all ItS Illcldents, was all act of public force-planned and 
executed by her ;\lajesty's colonial authorities of Upper Canada; as such, 
avowed to the Government of the Uuited States by t[lOse authorities, and 
by Her ~raJesty's Gon~l'tlment ; alld for which, as thus a \"owed,. the Gov­
ernment of the United States have formallv demanded redress of her ~Ia­
Jesty's GOVernment. That demalld is yei the suhJect of llegotiation be­
tween the two Goverlllllellts. ;\lcLeod, a British subject, a private in her 
\Iajesty's forces, having ueen engaged in that transaction, has been arrest­
ed and indicted for the alleged murder of Durfee, killed ill the attack on the 
" Caroline," within the limits of tlie State of New York, and is no\v im­
prisoned and held for trial bel(m~ the judicial tribunals of that Slate. Her 
Majesty's Govcrlllllellt has forlllally demanded his release .. \l1d it is agreed 
by the two Govcrnments lliat he is not, by the laws of Ilatiolls and the gen­
eral usagd of civilized ''';l~t!('s. persollail)' respollsible ill the judicial tribu­
nals of the State of :\ew York for his alleged lJarticipatioll in the attack on 
the "Caroline," allll ought to be discharged fr0m IJis imprisonment by due 
course oj law. Such is the ca~c made by the two Governments, 8.nd con­
clusively proved by the records of the Department of State. 

For the purpose of effecting his di5clmrge, l\IcLeod was brought before 
the Supreme Court of the State of ~ ew York by a writ of Iwbeus corpus. 
The case was argued in May, and ill July the court decided tbat he ought 
not to be discharged, alld remanded him for trial on the indictment. 

This decision is in direct contlict with the law of lIatious as settled in the 
case made by the two Go\·ernmellts. 

The acts of the constitllted authorities of a State are the acts of the State. 
This decision is, then, the act of the State of :\ew Yurko For the acts of 
Statcs, as well as individuals, both being cOllstituents of the National Gov­
emment, so far forth as they arc in violatioll of the law of nations, and Hf­
li>ct other nations, the l~llited :-\ta1<'s are resjlonsible.-[14 Peters, .573.J 

The case now presents a question (If coutlie! of juri.';diction between tlle 
F nited States alld the State of ~ e \\ York-a questiou of the ~r~'.vest cha~ 
racter ill its priuciples and in its conspynellces. The United State.'; have 
become responsible for the persollal safety of l\Ic L,~, If\. If tile act of the 
State of New York is sllstained, then the responsibility ufthe Uuited State" 
depends not Oll their OWll acts, but the acts of the State Ill' New York; aud 
that State may compromit the ]Jeace of the lIation. In this view, as well 
as in view of the reslJcct due to the State of .\' e IV York a.'\ a member of thE 
[lnion, and to the high character of its judicial tribullals, the subject de­
mands the most atteutive examination aud serious consideration of this 
House and of the country. 

The qnestion hefore the court \\'as a Ii 11, ·~tion of jurisdiction solely. Han' 
the Judicial tribunals of :\~ew York, aftt'r tile case !nade by the United States 
aud Great Britain, jurisdictiol\ to try, condemlJ, and execute McLeod for 
the offence charged? There was no questioll en pais-uo fact to be as­
certained by a jury. The whole case was made and conclusively proved 
by the records of the Department of State. The question was to be decided 
on that record alone. 

By sever~l grant~ of po'.yers ~n the Constitution, all power relating to in­
tercourse With foreIgn natIOns IS vested, and exclusively vested, in the Na­
tional .Government. '~he Ilomination of ambassadors and negotiations are 
committed to the Pre~l\dent; the power to make treaties to the President 
<l:nd the Senate; and ~he powers to .regulate commerce with foreign na-
110ns, to define and pumsh offences agamst the la w of nations, and to declare 
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war, are committed to Congre.o;s ~ illrd to the Judiciary, the Junsdiction over all 
caSE:S arising under the COllstitntion. the la w,- of the 1) nited States, and trea· 
ties, &c. In relation to treaties, the power of the States is expresslyexclud­
ed; and, III relation to the other powf'r~. by necessary intendment. [H Peters, 
570.J "The framers of the COllstitution llJallifestly believed that any mter­
course betweell a Statl' atICl a foreign lIatioll was dangerous to the Union." 
[Ibid .. 'iH. J "But if there was no prohibition to the State"" yet till' exercise 
of such a power 011 their part is inconsi~tent \vith the power upon the samE' 
subject Oil tbe United :O;tates ;" aud •. where an anthority is granted to the 
Union, to wtlich a similar authority ill the States would be absolutely and 
totally cOlltradictnry alld repngnallt, then th~ authority of the Federal Gov­
ernment is necessarily exclusive j and the same power cannot be constitu­
tIOnally exercised by the "tates." [575.] .. Every part of tl", Constitution 
sllows that our whole foreign intercourse was illtended to be committed tn 

the hand of the Gelleral (;o\'ernment." ["75.J And" it Illay be safely a:o:­
sllmed that the recognition awi enforcemellt at th'" principles of public 
law, hemg olle of the ordinary subjects of treaties, were lIeccssarily includ­
ed in tlie power conferred on the General Goverument." [560.] "Every 
thing tl13.t concerns our foreigll relations, that lllay be used to preserve peace 
nr to wage war, has bren committed to tlie hands of the Federal Govern­
ment." [570.J Over all subjects thus exclusively confided to the General 
Gevernment, their acts mnst be billding all all constituents of the TTniol1-­
on States and on individuals. And of their acts their records are not only 
conclusive evidence, but the ollly evidence. These principles are applica. 
ble to the case of McLeod. The act complained of was a violation of the 
law of nations-the proper sllbject for adjustment by treaty; to that end 
negotiations were entered into; the relations bet ween the two nations de­
filled; facts and principles stated and admitted. These acts are the acts of 
the constituted authorities of the nation, having exclusive jurisdictioll nf 
this subject-the acts of the nation; and of these acts the records of the nn­
\'ernmellt are conclusive e\·idence. 

It is, then, a question of jurisdiction, depending solely on th~ evidence of 
the records of the General Government. If that jurisdictioll be exclllsively 
vested ill the United States, :VIc Lei).! "anllot be alllenable ill the judici[l\ 
tribunals III New York. 

The cOlltlict of jurisdictioll becomes of vital illlport~llIce in view of the 
due administration of the powers of the General and State Govemmellts. 
The jurisdiction of the one, over all matters cuufided to it, is supreme and 
exclusive of the other. The discussi()11 by negotiation, and the determi~ 
nation by treaty or by war, of all qnE'stiolls growing ont of our r(dations 
and interconrse with foreign nations, are confided to the GelJPrai (~o\'eru· 
ment. Touching all such qllestion~, the jurisdiction of the judicial tribu­
nals of the States is superseded. A State, to every purpose supreme, acts 
through its judiciary a~ well as through its Executive. The acts of each 
are the acts of the natioll, for which it is responsible to foreicrn na­
tions, so far as they maybe a violatiOlI of the laws of nations or of trea­
ties. If, then, the jurisdiction of such questions belongs exclusively to thp 
General Government, and for which the nation is respollsible, the inter· 
ference of the judicial tribunals would not only be an assumption of Vow­
el', but would make the united States responsible to foreign nations for the 
acts of every State over which they have no control. 

The decision of the court rests on two grounds: first, that the court 
had no power to discharge McLeod, because he had been indicted by the 



16 

grand jury for murder; se~o,,?d, because, in their opini~n, he was person­
ally responsible for the homicide of Durfee-the r,roceedll1gs of the two na­
tionai Governments to the contrary notwllhstalldlllg. 

I shall 1I0W proceed to examille the grounds of the decision of the conrt. 
The second, being the principal ground, and the oilly one involving prin­
ciple:; of public law, the fir~t will be disposed of in a few words: remark­
ing, however, that the questioll did not rest on the grounds takell by thl' 
court, but 011 the question of jurisdiction only, which will be examineL1 Oil 

the second branell. 
First. Tlmt McLeod cannot be discharged upon habeas cOJ]}US, because 

lite grandjlll'Y h(tl'e indicted him for murder. . 
all this part of the case I have dra Wtl largely on an artlcle from the pen 

of an able jurist, in tile ~ew York Star of the 26th July. 
The opinioll of the court correctly adopts the principle that in a caSt~ 

where a pason cannot be admitted to bail he cannot be discharged all 

habeas corpus; but incorrectly assumes the principle that a person indicted 
for llJUrder canllot, under any circumstances, be admitted to bailor be 
discharged on habeas corpus. Thongh the court were not aware that this 
principle Il,ld been ever departed from in practice under the English Iwbeas 
corpllS act, yet there are cases of such departure, and from wllich prill­
ciples may be deduced in accordance with the first principles of justice and 
humaillty and the common sense of all mankind-principles which would 
not only authorize as a matter of discretion, but require as a matter of right, 
tile JisclJarge of McLeod. The article l1lentioned refers to the following 
authorities: 

3 Bacon Abr. -136, title, Habeas Corpus.-" Also the court will sometimes 
examine by affida vit the circumstances on which a prisoner brought before 
them by an habeas corpus bath been indicted, in order to inform themselves, 
on an examination of the whole matter, whether it be reasonable to bail 
hilll or not. Aile! agreeably hereto, one Jackson, (-1 Geo. iii.) who had been 
indicted for pil'ac,lJ, brought his babeas corpus in the said court in order to 
be discharged (\1' bailed. The court examined the whole circumstances of 
t he fact by affidm,it; upon which it appeared the prosecutor himself, if 
anyone, was guilty, and carried on tbe present prosecution to screen him­
self; and thereupoll the court, in consideration of the unreasonablfmess of 
the prosecution and the uncertainty of the time when allother of aumiralty 
might be held, admitted the said Jackson to bail." 

]la('. A.br. 35, title, Bail in Ci\'il Cases. "So if a man be convicted offelony, 
upon evidence by which it plainly appears to the court he is not guilty of 
ii," he will be let to bail. 

5. Mod. III Kirk's case the principle was admitted, tholloh bail was ]"p_ 

fused. '" 
1. Sal. l04 . .T. S. being committed on an indictment for 1l11l1'rier, moveJ 

10 be bailed; Rokeby and Tustoll were for bailing him, because the evi­
dence upon the affidavits read uid not seem to them sufficient to prove him 
guilt/I· Holt, C. J. and Gould contra. The evidence docs affect him, and 
that is enongh, &c. 

2. Str. 911. Rex vs. Dalton. III this case, the caw of Lord Mohun, 
cited in the opillion of the court, is referred to. The Chief Justice said 
" that Lord Mohun's case was at Lord Holt's chambers, and not in cOllrt. 
as the books report it, and that the lords bailed him after indictment for 
murder was found." 

"In RE'xl's. Acton. 2 Str. 85l, (as citf'd by the comt.) The prisoner 
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had been tried for murder and acquitted; afterwards a single Justice of the 
peace issued a warrant charging him with the same mm'der, upon which 
he was again committed. On an offer to show the fonner acquittal in the 
clearest. mann~r, the court refused the proof. On this case the court, says 
Mr. Chitty, laid down the rule that the court will not look into extrinsic 
evidence at all. This case is misstated. It was not a committal for the 
same offence, but for anothel' oifence." 

The s~nsible rule on the subject of bailor discharge, after indictment for 
murder, IS for the court to refuse bailor discharge upon proof that is sus­
ceptible of being contra1'ened. When, however, the evidellce is of that 
certain and positive character that it cannot be gainsaid-whAther it show 
the innocence of the prisoner, or that the court have no jurisdiction of the 
offence, as a former acquittal-producing the person alleged to have been 
murdered, alive-showing that the homicide was committed in battle in 
time of war, or on the h-igh S(~~l~, or in a foreign country; in each case 
proved by evidence that could not be gainsaid. 

In the present case, the evidence i, the records of thA Department of 
State-conclusive to every intent and purpose. 

It is not necessary to pursue this hranch of the subject further, as, on the 
second ground, the court decIded against the immunity claimed by l\!cLeod, 
in whatever manner or form it might be presented-whether on habeas 
corpus-by plea-or as evidence 011 the trial by jury. 

The question now presented is, between the United States and the State 
of ;-":ew York, whether, on the case stated, McLeod is amenable to the ju­
dicial tribunal of that State, or exempted froltl all personal responsibility 
whatever? 

The question depends on the laws of nations-laws arising from the reo 
lations of nations-founded on principles best calculated to secure justice, 
to promote humanity, and to preserve peace among nations. In other 
words, these laws of nations are the principles of natural justice applied to 
nations. Thfl evidence of those laws is to he found in the usages of na­
tions, treatises of puhlic jurists, and, in lJew ca~('~, ill the general principles 
of justice and humanity. 

The first and obvious reflection is, the gross and manifest inhumanity, 
and even barbarity, of punishing a private soldier for an act done under 
the immedate command of his superior othcer, whom, at the peril of life. 
he is bOllnd to obey. The soldier has no will of his own :-he cannot 
question or even know the source from which the authority of his officer 
piOceeds, much less its validity; his only duty is implicit obedience; while 
he obeys, his will has no free agency. He is, in the hands of his officer, 
as passive as is his musket in his own hands: he kills without malice and 
without crime. The guilt, if any, rests on those nbove him. YOIl protect 
the wife who acts in obedience to the command of the husband, and execute 
the soldier who acts in obedience to a command which he is bound to 
obey. The place where the act is done can make no difference. Thl 
soldier cannot judge of the relations of Hations; he. cannot kno\:, w~ether 
war he legal or illegal whe11 it exists-whether hiS act IS a vlOlatlOn of 
tlte la \vs of nations-he cannot judge of the rights of neutral nations; he 
IS bound to ero wher€soever, and to do whatsoever, he is commanded in 
the line of ~.ilitary duty to do; and in whatever he so shall do~ ~e. is, 
by the usa'Oe of civilized nations, protected from personal responslblhty. 
Savage nations may make slaves of the captive or burn him at the stake; 
but it is believed that, among civilized nations, no instance can be found of 

2 E 
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taking personal vengeance on a soldier for any act done by the command of 
his superior officer-especially when the command was authorized by the 
constituted authority, however mucll that command may have heen in It­
self a violatioll of the law of nations. \Yliat, it may be repented, can the 
soldier know of the la w of nations? His only la w is the law of obedience. 
The decision of tile Cf1lll't, then, is contrary to the first principles of hu­
manity and justice. 

'When, to the act of McLeod, done in obedience to the command of IllS 

superior officer, is added that the command emanated fron: the co~man~er­
in-chief, and has been avowed as sl1ch by the sovereIgn of hIS natIOn, 
every principle not only of humanity and justice, but of honor, of national 
dignity, demands that we pass by the mere instrllment and place the re­
sponsibility on the nation itself: that we should look to the na~ion ~hich 
assumes the responsibility. The very attempt to seek redress of a pnvate 
soldier-of Alexander .\lcLeod-is degrading the controversy from a ques­
tion of the violation of nhtional sovereignty, to a question of personal sat­
Isfaction for i:t felony-utterly inconsistent with the honor and character 
of a great nation. And we may add, .. that it can hardly be necessHY to 
say that tbe American people, not distrustful of tbeir ability ro redress 
public wrongs by public means, cannot desire the punishment of individ­
uals, when the act complained of is declared to Ilave been an act of tbe 
Government itself." 

The attempt to hold McLeod persoually responsible, is theu opposed tn 
the principlesof humanity aud justice, to the honor of tlIe nation, and to 
the feelings of the American People. It is opposed to the laws of nations, 
as deduced from the admitted duties of all nation:>. \Yhat is the duty of 
it nation-of every nation-to wards its officers and soldiers ordered on ;1 

military expedition? The allswer is, protection-pl'otection, at alllw:­
ardo!. If, then, it he the duty of every uatiol1 to protect its military forces, 
for the execution of its orders, it follows as a consequence that every na­
tion must respect that prinCIple of protection, at all times and at all places. 
\YlIatever every natioll is bonnd to do and to respect, is the law of na­
tIons. The alternative is war. III this case, the act of McLeod was done 
in the execution of a military expedition, ordereJ by the constituted au· 
thorities of Upper Canada, and so avowed by the British Government. 
That Government has assumed it to be its duty to protect McLeod: the 
State of New York has assumed to punish him as a felon; uud, should 
that State attempt to punish him as a felon, what will be the measure of 
protection attempted hy Great Britain? Any step towards it will either 
lead to war or be war itself. \\-hat should we have done if Spain, after 
the execution of Ambri5ter and Arbuthnot, had seized the soldiers who 
hung them and executed them as felons? The consequences that \llCl:, 

flow from this attempt of the State of New York to interfere on a subject. 
belonging to the intercourse between this uation and Great Britain, in vio­
lation of the law of nations, strongly illustrates the propriety and ne­
cessity of the cOl1stitlltional submission of all lJuestions relating" to the I"P 

cognition and enforcement of the principles of public law to the Genernl 
GOL'ernment." 

It is opposed to the usage of civilized nations. As a general principle, 
adopted by the usage of lIations, soldiers and sailors are not to be made 
per~onally responsible for any act done under the commiYsion or jla rr of 
the military or naval force of the nation; but for all acts done under eifher 
the nation is responsible. It is believed that no case can be found with~ 
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in the last century in which it has been attempted to depart from this 
rule-to charge UpOll an individual the responsibility that rests on his 
sovereign. The following extract, illustrative of this principle, is taken 
from Courtenay's Review of \Ylleaton's Elements of Itlternational Law: 

"The case of piracy illustrates the customary law of nations, which in this case has been 
transfused into the municipal law of civilized nntions in general. By this, without doubt, the 
offence technically called piracy is not committed when the Commander of a veB.el regularly 
commi.sioned by his sovereign, commits a violence on the seas, though not commissioned to do 
that particular act. It is not the personal offence of piracy that is committed. but a public i"jury 
is done by one state again,t another. authorizint; remonstrance; and if f'unishment be not inflict. 
ed, or redress obtained, reprisals or war; and tillS arrangement is probably conducive to peace. 
lf a ~tale extended its protection to its lawless suhjects, committmg violence out of its local jud,· 
diction, there woui<! be cnole" disputes \\ ith other "t"teg, and probably" great delay of justice; 
on the other hanJ, if ar.l officer duly commissionc,! in war hy aile ::'itate were to be punished l.y 
another for exceedin.~ or deviating from the purport of his commission, the commissioning power 
could not be expected to rest satisfied with. thcj'Jdgmfllt of the foreign cvurt un the consh·uctiou 
or execution of it .. IJW" cumlllis8iulI, and the dispute which must necessarily occur between the 
two Powers w.lUld he embanassed by a 'luestionable punishment, ill addition to the uriginal cauee 
of cOlllplainL-British and Foreigll Rfl·ifW, ,.1)/. 11, p. 158. 

The opinion of the comt is equally opposed to the laws of nations as 
held by public jurists. The case, as stated by the court, is, •. that the Ni· 
• agara frontier was in a state of war against the cOlltiguous Province of 
• Upper Canada; that th6 homicide was committed by McLeod, (a British 
'subject) if at all, as one of a military invading expedition to destroy the 
· boat Carolille; that the expedition crossed our boundary, sought the Car­
, oline at her moorings at Schlosser, alHl there set fire to her amI burned 
, her, and killed Durfee, one of our citizells." It is to be ullderstood that 
Schlosser was lIll the frontier melltioned, and tilat Durfee was killed ill the 
attack on the Caroline. 

In this statement it is admitted that war ill bct til en existed between 
the frontier at Schlosser and Opper ('amcb; and it follows, as a necessary 
consequence, that the attack Oil the Caroline was an act in that war, and 
in itself an act of war. Yet it is said it must be a public war between 
Great Britain and the United States. And in snpport of this is cited 1 
\Vood's Law of Nations, 2!H: ., Although I am aware there is great 
• authority 10 the contrary, yet it is, on the whole, settled that no jJl'i­
'vale hostilities, however general or however just, will constitute what 
, is cailed a legitimate alld public state of war." But how can an act 
of hostility, done by the command of the sovereiglJ, be deemed private 
hostility? :\nd why is it necessary that there should be a public state of 
waf? And whV, to constitute war, should the agreement of both nations 
be necessary? 'And, lastly, if there be puhlic war in fact, why should in­
qniry be made into its legitimacy, for the purpose of determining the re­
sponsibility of (f soldiel' acting under the order of his sovereign? 

The next case cited by the court (1 Bl. Com., 267) shows clearly what 
is meant by acts of private hostility, viz: acts done without the authorily 
of the sovereign. "So far, indeed, has my Lord Coke carried the point, 
'that he holds if all the subjects of the King were to make war upon 
.' anothel' country in league with it, it would be no breach of the league 
'between the two countries." But how wOlllq the case stand if the King 
should order but a single regimcllt to attack that other country-to burn a 
city? The act would be an act of public war; though, if it were but a 
single act, it might not constitute a public state of war: it would \lot be 
the less an act of war beca use it was not preceded by a declaration of war, 
or because the war was not at the time mutually recognised by both Gov­
ernments. 
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The next position is, that to constitute a public .war, the act of hostility 
must be against the nation and not agaInst a portIOn, a part ouly, though 
that part only were at war. Hut .the United S.tat~s complain of the act as 
an act of hostility against the natiOlI. And this IS the ground and grava­
men of the complaint. If it be admitte.d, as stated by the court, th~t the 
frontier at Schlosser was then at war wIth Upper Canada, and so bemg at 
war that the attack on the Caroline was only all attack on the enemy, and 
not a hostile invasion of the territory and suvereignty of the United States, 
what is this but a full justification of the act, and of all concerned? And, 
ill any view, what has this to do with the personal responsibilities of a pri­
vate soldier? Against whomsoever the act of hostility was directed, it was 
still an act done by the commands of the sovereign. In the first instance, 
it was done by the cOllstituted authorities of Upper Canada,alld that order 
has since been acknowledged Ly the Crown. The effect is the same as if 
it had been done under a Roval order. Either, however, would be a suffi­
cient authority for the proteciion of McLeod. 

The next position of the court is, that" to warrant the destruction of 
'property or the takilJg of life on the ground of p,-!blic war, it mllst be 
'what is called' lawful war,' by the law of nations a thing which can 
'never exist without the actual COl/currence of the war-making power, 
, which on the part of the United States is Congress, and on the part of 
'England the Queen;" which, as is udnJitted, "may be publicly declared 
or carried on by commission, snch as letters of marque, military orders, 
or any other authority emanating from tIle Executive." But what is 
lawful war? It does not relate to the cause of war, but to the object and 
to the authority by which it is undertaken. By the term lawful war is 
not meant a sulemn and formal war olily, but comprehends every de­
scription of war, except hostile expeditions set on foot for the rurpose of 
plunder and pillage without any apparent just cause. And the reason 
why these, when carried on by the authority of the oovereign, are said to be 
unlawful wars, is, that such nations are considered as barbarian and not 
within the pale of the law of nations applicable to the civilized world. 
Such are the Corsair wars of Africa nor do auy of the examples cited ap­
ply to civilized nations. 

Rutherford, B. ii, 9, § 10. " If one nation seize the goods of another 
nation by force upon account of some damage, &c., such contentions by 
force are repr!sals. !here may be likewise other acts of hostility be­
tween two natIOns. w~llch do not pr~perly come under .th~ name of repri­
sals: such as beslCglllg each other s towns, or the smlnng each other's 
fleets, whilst the nations are, in other respects, at peace with one 
a71o~her. These are public wars j because nations are the contending 
part~es. But, as th,~Y are confined to. some particular object, they are of 
the Imperfect sort, &c .. V:attel .. B. Ill, c. 4, §67. "A war lawful and in 
fOTm, IS carefully to be dlslmglllshed from an unla wfnl war entered into 
without any form, or rather, from those incursions which af(~ committed 
either without lawful uuthority, or apparent cause as likewise without 
formalities, and only for havoc and pillage. Gr~tius, B. iii, c. 3, re-' 
lates several instances of the latter: such were wars of the Grandes cam­
pagr:- ies \V hich .h~d as~embled in France during the wars with the English; 
armies of bandiltl w hlc~ rangec.l ab?ut Europe purely for spoil and plun­
der: sllch were the ~rulses of the Filbustlers, without commissions, in time 
of peace; and sllch, III general. are .the depredations of pirates: to ihe same 
class belong almost all the expedItIOns of the African corsairs, though au-
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thorized by a sovereign, they being founded on no apparel11 Just cause, 
and whose sole motive is the avidity of capture. I say these two sorts 
of wars, lawflll and unlaw/ul, are to be carefully distinguished; their ef­
fects, and the rights m'ising Jrom them, being very different." 

Thus Yattel divides all the hostile collisions of nations into" two sorts oj 
wars;" the one without apparent just cause alld for havoc and pillage; 
and all that do not come under this head beillg of the other sort. The first 
he calls unlallju! war, the second lallY-III war. Admitting, for the sake of 
the argume.tlt, that this authority, in its fullest extent, applies to the hostile 
acts ot clvlhzed natlOtlS, what, it is asked, is the impunity which belong;s to 
soldiers engaged in la/ljul war, by the command of the sovereign? Vat­
tel, R iii, ch. 5, § 187, speaking of a \\,~H, which is unjust on the part 
of the sovereign who makes iI, but lauiul because not undertaken with­
out apparenljllst cause and for havoc and pillage, says: 

"But as to the reparation of any Gamage, are the military, the general 
• officers and soldiers, obliged ill consequellce to repair the injuries which 
'they have done, not of their own will, but as instruments in the hands of 
• then sovereign ?" •• It is the duty of subjects to cillppose the orders of the 
, sovereign just and wise,&c. \Yhen, therefore, they ha ve lent their assistance 
• if a war whiLh is afterwards fouud to be unjust, the sovereign alone is 
'guilty. He alone is bound to repair the injnries. The subjects, and par­
'ticularly the militar.y, are inllocent; they have acted only from a neces­
• sury obedience." "Goverument would be impracticable if anyone of its 
, illstruments were to weigl! its commands and thoroughly canvass their 
, justice before he obeyed them." And B. iii, ch. 4, § 68. "Nothing of all 
, this takes place in a war void of form and unlawJIII, more properly called 
, robbery, being uLldertaken without right-without so much as apparent 
, cause. It Ca n be prod ucti ve of no lawful effect, nor gi ve an y right to the 
• author of it. A nation attac£ed by such sort of enemies, is not under any 
• obligation to observe towards them tlil!) rules of war in form, and may treat 
'them as robbers." 

Thus, we have two sorts of wars, ,. lawJul" and" unlawful," carried 
by Vattel to ther cOllseqUl'llCes. 

The same impunity is also maintained by Rutherford-book '2, chap. 9, 
§ 15. "The members of a civil society are obliged in general, and 
, those members who ha v,~ engaged themselves in the military service of 
, it, are obliged in particular, to take up arms to fight for it at the com­
• mand of the constitutio1lal govel'nol's, ill defence and support of its rights 
, against its enemies from without." "Ill consequence of the general COI1-
'sent of lDankind to cOllsider natiolJs as collective persons, whatsoever is 
, done by the members of a nation at the command of the public, or of the 
• constitutional governors who speak the sellse of the public, is the act oj the 
• nation: and if the act is unjust, the guilt, in view of the law oj nations, 
'is chargeable on the nation, and not upon the individual members." 
"Grotius confilles the externallawflliness of what is done in war, which is 
, internally unjust, to solemn wars only, where this external lawfulness in 
'respect to the members of civil society, extends to public wars of the i~n­
'perJect sort, to acts of reprisals, and to other acts of lwstilit,y. By glV­

'iug the name of public war to reprisals or other acts of hostllity which fall 
'short of solemn wars, I suppose the reprisals to be made, or the ACTS OF 
• HOSTILITY to be committed by tlte authority of a nation, though it has not 
'solemnly t.!eclared war. For if the members of the nation make reprisals 
, or commit acts of hostility without being thus authorized, they are not 
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'under the law of nations: as they act separately by their own will, so 
, they are separately accountable to the nation against which they act." 
§ 18. "The only effect of a declaration of war is, that it makes the war a 
, "'enerlll one, or a war of one whole nation against another whole lla~ 
,fion: while the imperfect sorts of war, such as reprisals or acts of lIos­
, tilil,y, are partial, or are confined to partiwlar persons or places." 
Speaking of puhlic war-" But if, by the parties concerned in the war, we 
, Illeatl flat ions, neither the reasoll of the thing nor the cornrnon practice 
, of natIOns, will gi\'e them any other impunity," "where war has been 
, declared, than in the less solem n kinds of public war, which are made \V ith-
• Ollt a previolls declaration. oj "For in the less solemn killds of war, what 
• the members do who act under the particular direction and llulhority 
· of their nation. is, bv the law of nfltions, no personal crime in them: they 
• cannot, therefore, be pllni~hed, cot18tstently with this law, for any act in 
, which it considers them only as the illstruments, and the nation as the 
• agent." 

These principles apply to the case of McLeod, and entitle him to impu­
nity. The attack on the Caroline was an act of hostility against the Uni­
ted States, committed by the military forces of Great Britain, acting under 
thl' particular direction and authority of that nation. The apparent cause 
of the act of hostility was the apparent hostile attitude of the Caroline. It 
was undertaken to prevent apprehended danger of further acts of hostility, 
and not for the purpose of havoc and plunder. l\IcLeod acted tluder the 
immediate command of hi.<; superior oftlccr, and who acted under the order 
of the constitnted authorities. The nation was the agenl, McLeon the in­
strument. 

The passage so often cited trom Vattel (b. ii, ch. vi, § 74-76) is applica­
ble only to the acts of individuals, as "assassins, incendiaries, and rob­
bers," and not to acts of hostility of the public force by order of the consti~ 
luted authorities, and avowed by the sovereign. § 73. "However, as it is 
, impossible for the hest regulated State, or for the most vigilant or absolute 
, sovereign, to model at his pleasure the actions of his subjects, and to con­
'fine them, on every occasion, to the most exact obedience, it would be 
, UlljUSt to impute to the nation or the sovereign every fanlt committed by 
; the citizens. \Ve onght not, then, to say, in general, that we have re­
'ceived an injury from a nation because we have received it from one of its 
• llJernbers." § 71. "But if a nation or Its chief approves and ratifies the act 
'of the individual, it then becomes a public concern, (son pro pre affaire,) 
• aud the inJllfed party is to consider the nation as the real autltor of the 
• injury, of which the citizen was perhaps only the instrument." § 75. "If 
· the offended /',{ate has in her power the individual tt.lho has done the in­
• fury, she may without scruple bri,lg him to justice and punish him. If 
, h? lias escaped and returned to his own country, she ought to apply to 
'hIS soverrtgn to have jllstice done in the case." .I1/ld what justice,'! 
, § 76. "i'v compel the transgressor to make reparation for the damage 
'or injury, if possible, or to inflict on him an exemplary punishment; 
· or,jin{111y, to delh'er him 1lp to the offended State, to be there brought 
• to justice. ThIS IS pretty generally observed with respect to great crimes, 
• which are equally contrary to the laws and safety of alluations. .I1ssas-
• sins, incendiaries, and robbers are seized everywhere, and are delivered 
, up to justice." 

Tile British Government made to this Govefllment the avowal that the 
hostile act was done in obedience to the orders of its constituted authorities 
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Had the case stopped here McLeod was entitled to the impunity claimed. 
That avowal was conclusive evidence of the fact to our Government. If 
contested, it can only be settled by war. That avowal was received by 
our Governmellt without question of its truth; and, !lot being questioned, 
its truth wa" admitted. The f~lCt a vowed is then incontestably estc! blished, 
and the records of the State Dep:ll'tlllent are conclusive evidence; alld it IS 

the only evidence admissible in a court of law. 
Blackburn /'S. Thompson, 15 East., 81-90, cited by the court. "That 

'It belongs to the Government of the country to determine in what relation. 
'of peace or "'ar, any other country stallds towards it; and that it would 
'be unsafe for courts of justice to take lipan them, witbout that authority, 
'to decide upon those relations. Hut when the Crown has decided npon 
'the relations of peace or war, ill whirh another country stands to it, fherf 
, is IlII end of the question." 

This prinC'iple apl-'lies to all our relations with foreIgn nations. For all 
purpose of negotiation, short of declarillg war alld making a treaty, the in­
tercourse with for8ign nations is committed to the Executive. Its acts are 
the acts of the nation. The Executi\'es of hath nations ha\'e agreed that 
the act of hostility wa~ committed hy order of the constituted authorities 
of Great Britain; and t'lr which that nation alolle is respoll:sible. Thus the 
character of the act is so far settled a~ to constitute it a subject of contro­
versy bet Wl'ell the two nations alone; and of that the record of the Depart­
ment of State is conclusive evidence. 

These principles seem not to have entereu iutn the cOIl~ideratlOlJ of the 
court. Instead of regarding tIl(' records of the Department of Stote as con­
clusive evidellce of the ~tak of om r(~latiolls with Great Britain on the sub­
ject, they ~eelll to have c011sidercd the whole as restill:';- 1'1/ jlllis. 

If, by the acts of the two GoverIll1lents, it was settled that ).lcLeod was 
not hy the law of lIatioll~ respollsib\e, and ullder that law that It was the 
dutvof the nation to liberate him from his imprisonment, it was the duty 
of the Executive to endeauJ]", by all proper means, to outain his release. 

Had the questioll been pelJdillg ill the courts of the United States, it would 
have been \\"ithill the illlln~lliate control of the E::":t:(:llli\'t'. He might at 
once have ueell liberated by a !lolle pl'osequi, or by a pardoll. But, being 
Imprisolled !lllder the :iuthol'ity of a State, over which the Execntive 
had lIO cI)lltrol, all that it could do was, by all proper lIleans, to seek his 
fP\ease ill due course oflaw. 

And this it was ;)onnd to do. The duty rests on the nation. The de­
tention of McLe()d was a violation of the law of nations, and for wllich, 
thongh the ;lCt of a State, tile nation was respoll::.ible. No relations exist 
between Joreign nations and the States for redress of national wrong::" 
whether fro III St:iles or illdividuals. Foreigu lIatiom look to the United 
States alolle. Uuder this respollsibility, the- Executive W<l~ bound to take 
upon itself the charge of procnrillg the rele(lse of :\IcLeod by recourse to 
the laws. Being responsible for that release, they were bound to lc,ke tim; 
case into their own hands. 

The proceeding the most expeditious as \V~ll as proper~ was a writ ,of 
habeas corpns before the Supreme Comt of ;\i~w ~ ork; and, III case ot a 
refusal to discharze, to carry the case, by a wnt ot error, to the Supreme 
Court of Errors of tha t State, and if necessary, by a writ of error from the 
Jl~dgment of that court, to the Supreme Court of the United States. This 
was the course proposed. . . " . 

The defence might also have been made by a plea to the Junsdlchon of 
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the court before which hEl was to be tried, or given in evidence on the trial 
before the jury, and carfled in like manner to the Supreme Court of the 
United States. 

In either of the three modes, the records of the State Department, as mat­
ter of law, would entitle him to a discharge or acquittal. 

In attempting his discharge. the Executiva was but performing its duty 
to the nation. III doing which, however, it had 110 right to procet:d against 
the will of McLeod. If he should choose to submit himself to the jurisdic­
tion of the court, he had a rerfret right so to do; and, from the moment 
he should choo~e so to do, it is questionabie whether this Government 
would not be discharged from the duty of further proceeding on his behalf, 
and of all responsibility to the British Governrneut for his perso:1al safety­
whether, whatever of harm should thereafter befall him, be not the rf'­
suIt of his own voluntary act. It is understood that he has submitted to 
take his trial, under the confident expectation of an acquittal. Whatever 
may be the result of the trial, must he not ahide it? 

I will close these remarks by giving a summary of the principles upon 
which the case of McLeod ilnd the COUf,-e pursued by the Administration 
depend. 

The jurisdictIOn of all questions appertaining to om relations and inter­
course with foreign natiolls, belongs exclusively to the General Govern­
ment: to the President belongs all negotiation, including the " recognition 
and enforcement of the la \\' of nations:" to the President, with the advice 
and consent of the Senate, the final adjustment of all national controversy. 
and to Congress, the ultimate remedy whell lJegotiations fail, of declaring 
war. The acts of each branch of the Government are the acts of the na-_ 
tion; and, as the supreme law of thp land, binding on the judicial tribunals 
of the States and of the natioll. And of those acts the records of each 
branch of the Go\'(:rum~nt are conclusive evidence. 

That every act u1 hostility, committed by the public force of a nation, 
hy the command of its constituted authorities, and so avowed by the nation, 
upon the territory of another nation, whether that act be in itself public and 
lawful war, or imperfect war, or an act of war of any sort, or a mere act 
of hostility, it is the act of the nation only; and for which, by tbe la wand 
usage of nations, tht~ nation alolle is respollsible That soldiers, who are 
part of that public force, are not personally responsible in any judicial tri­
bunal. Aud the makiug them so responsible is a violation of the law of 
nations, for which the nation itself is responsible. And 011 the grounds of 
that responsibility, it was the dllty of the Executive to endeavor to procure 
his release in dlle course of law; and they have thus far performed theil 
duty. 
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