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ANNO DECIMO-OCTAVO
VICTORIE REGINZAE.

CAP. III.

An Act for the abolition of fendal rights and duties in
Lower Canada.

[ Assented to 18th December, 1854.]

E]%/*HEREAS it is expedient to abolish all feudal rights preambte.
- and duties in Lower Canada, whether bearing upon
the Censitaire or upon the Seignior, and to secure fair com-
pensation to the latter for every lucrative right which is now
legally his, and which he will lose by such abolition ; And
whereas in consideration of the great advantages which must
result to the Province from the abolition of the said feudal
‘rights and duties and the substitution of a free tenure for
that under which the property subject thereto hath heretofore
been held, it is expedient to aid the Censitaire in the re-
demption of the said charges, more especially as regards
those which while they press most heavily on industry and
enterprize, cannot, from their very nature, be otherwise made
immediately redeemable without grievous hardship and in-
justice in many cases: Be it therefore enacted by the
Queen’s Most Excellent Majesty, by and with the advice
and consent of the Legislative Council and of the Legislative
Assembly of the Province of Canada, constituted and as-
sembled by virtue of and under the authority of an Act
passed in the Parliament of the United Kingdom of Great
Britain and Ireland, and intituled, 4dn Act to re-unite the
Provinces of Upper and Lower Canada, and for the Govern-
ment of Canada, and it is hereby enacted by the authority

of the same, as follows :
1
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Aes8V.c.42, I The Act passed in the eighth year of Her Majesty’s
Reign, intituled, An Act the better to facililute oplional com-
mutation of the tenure of lands en roture in the seigniories
and fiefs, in Lower Canada, into that of franc-alleu roturier,
and the Act passed in the twelfth year of Her Majesty’s

And127V.c.49 Reign, and intituled, An Act to amend the Act passed in the
eighth year of Her Majesty’s Reign, intituled, ‘ An Act the
¢ better to facilitate optional commutation of the tenure of
“lands en roture in the seigniories and fiefs, in Lower Ca-

Reperled as ¢ nada, into that of franc-allew roturier,” shall be and they

g‘isir’{iii%‘ are hereby repealed in so far as regards the seigniories to

which this At ywhich this Act applies : but deeds of commutation granted,
or other things done under them, shall remain in full force
and have the same effect as if the said Acts had not been

repealed.

DETERMINATION OF THE PRICE TO EE PAID BY SEIGNICR AND
CENSITAIRE FOR THE COMMUTATION OF THE TENURE OF
THEIR PROPERTY.

dovernortoap- 1. It shall be lawful for the Governor to appoint Commis-

point Commis- . . . .

sioners. sioners under this Act, and, from time to time, to remove
them and to appoint others in the place of any so removed,
or dying, or resigning office ; and each of the said Commis-
sioners shall, before intering upon the duties of his office,
take and subscribe, before a Judge of the Superior Court,
the following oath :

Thele oath of T, , swear that I will faith{ully, and without
“ partiality, fear, favor or affection, perform my duty as
¢ Commissioner under the Seigniorial Act of 1854.”

Remuneration.  I1I. The said Commissioners shall receive for their ser-
vices under this Act, and for their necessary expenses and
disbursements, such compensation as shall be allowed to
them respectively by the Governor, and no other {fees or
emoluments whatsoever.
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iV. Each of the said Commissioners shall and may act as gommicsioners
such in any part of Lower Canada, and they shall be aiding :gi‘;‘fi;?ie?eas_
10 each other, so that any one of them, if need be, may con- iiegsgzgﬁt‘gel?em
tinue and complete the work begun by any other of them ; '
but subject to this provision the Governor may, from time to
time, assign the seigniory or seigniories in and for which

each of them shall act.

V. It shall be the duty of each of the said Commissioners ruey shau
. . . : ’ :+], make a sche-
to value the several rights hereinafter mentioned, with dulo of cach
regard 1o each seigniory, which shall be assigned to him seigniory,
° . =7 ’ R shewing :
as aforesaid by the Governor, and te draw up, in tabular form

in triplicate, a schedule of such seigniory, shewing :

1. The total value of the seigniory, that is to say, of all the py, tota1 valse
property and lucrative rights which the Seignior holds as {f the seien®-
such, whether as Seignior dominant of any fief held of him
as such Seignior, or otherwise, including in such total value,
the value of the rights of the Crown ;

2. The value of the rights of the Crown in the seigniory, The value of
including the value of the droit de quint,and all other valuable o Fishis of
rights of the Crown therein as Seignior demenant, or by reason oo ;
of any reservation in the original grant of the seigniory, and
any difference between the absolute value in franc-alleu rotu-
rier of all unconceded lands, waters and water powers in
the seigniory, and appertaining thereto, and the valae of the
seigniorial rights therein, as they may be ascertained by the
decision of the Judges, under the provisions hereinafter men-
tioned. '

3. The value of the lucrative rights of the Seignior domi- 5,4 of those

nant, of whom the seigniory for which the schedule is made ¢fny other
’ . o X Seignior domi-
may be held, if the seigniory be an arriére-fief ; nant ;

4. The yearly value of the seigniorial rights upon each g yearty
land, that is to say, each parcel of land originally conceded :;;“;&ﬁ;’fe
as a separate lot, or actually owned at the time of malking rights on each

. (V3
the schedule by a separate person ; entering severally,—the
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yearly value of the lods et ventes,—~the yearly value (if an
of the droit de banalité, and of the exclusive right to build
mills in the seigniory, as distinguished from the right to the
water powers, if such rights be recogmized by the decision
of the Judges who are to enquire of the sane as hereinafter
provided, but not otherwise,—the yearly value of the cens ef
rentes and other fixed rights, and of any other legal charges
to which the land may be subject; but the droit de reiraif -
shall not be deemed a lucrative right ;

The extentof 5, The extent of such land according to the title of the
aach lot; . . .
owner, if produced, and whether it is held for agricultural
purposes, or is a mere emplacement or building lot ;

How the char- @, In determining seigniorial charges to which each land
geson any lot © b o

shall be deter- is subject, the Commissioner shall be guided by the title of

mined; the owner from the Seignior, subject to the decision of the
Judges hereinafter mentioned, if such decision shall in any

And its extent; way liriit the rights of the Seigmior under the said title ; and
in the absence of the title of the owaer, the Conmissioner
shall determine the extent of the land and the seigmiorial
charges to whieh it is subject by such books; plans, procés-
verbauz, or other secondary evidence as he may be able to
procure ;

Tﬂ&ﬁ ]::Céleam 7. Each land shall be described in the schedule by the

:r}lb%d in the number, and concession, under which it stands in the land-
schedule 3 - . A . .

’ roll of the Seignior, (or if it bear no such deseription therein,
then by the best brief designation the Commissioner can
assign to it,) and the name of the owner as it appears on the
land-roll, and in default of irformation on any of the said
pointe, the Commissioner may deseribe it in such manner as
he may think most convenient, provided he assign to each
land a separate and distinct number ;

Commuted : I . .
tands how to 8. The Commissioner shall alse include in' the schedule

; . . o

heantered. 4]l lands in regard to which the seigniorial rights have
been commuted, and write opposite theretothe word “ com-
muted ” only.
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VI In order to determine the value of the seigniorial General rules
for valuation.
zi gl its on lands held er roture, the Commissioner shall observe

he following rules, namely :

1. The amount of the cens ef renles and annual chalcres Cens ef rentes
shall be taken as the yearly value thereof; and if any such il?;}ri:?ual
rents or charges be payable in grain, fowls or other provi-
sions or fruits of the earth, their average value shall be com-
puted aceording to the average price of articles of the same
kind, taken from the beeks of the merchants nearest to the
place, or ascertained in any other manner the Commissioner
shall think most equitable ; to establish such average year, Average year.
the fousteen years immediately preceding the period at
which the valuation is made, shall be taken, the two highest
and the two lowest shall be struck out, and the average year
shall be establisked on the ten remaining years; the value
-of personal labour (corvées) shall be estimated in the same
manner ;

2. In order o establish the yearly value of the casual Casaalrights.
rights, an average year of their value shall be computed for
each of the two classes of lands heveinafter mentioned, upon
the ten yvears immediately preceding the passing of this Act
and the amount of the valnation of the said average year
shall be the yearly value of the said casual rights for all the
fands in the seigniory of the same class ; and the Commis- vaie of fods ot
sioners in estimating the yearly value of the lods et ventes2oriesop oeri-

cultural lands
in any seigniory, shall distinguish those aecruing on landsond on empla-

= ’ oD . cements to be
held as emplacements or building lois or for other than agri- distinguished.
cultural purposes, which shall form one clas, from those on
lands held for agrieuliural purposes, which shall form ano-

g purp ’

ther class; and the Commissioner shall apportion the yearly How af por-
value of the lods et ventes on each class, upon the lands be-tosed:
longing to that class, charging each land with a portion
thereof proportionate to its value with regard to lands held
as emplacements or building lots, or for other than agricul-
tural purposes, and proportionate to its extent with regard



As to rente
representing
lods et ventes
under deed of
commutation.

Droit de bana
Lité.

Other rights.

Yearly value
of all rights to
be converted
into a rente
constituée, on
each land.

When payable.
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to lands held for agricultural puwrposes: and any renle ex-
pressly charged in any deed of partial commutation under
the Acts hereby repealed, as an indemnity to be paid by the
Censitaire instead of lods et ventes, shall be held to represent
the value of the right to lods et venies on the land referred to,
and shall be entered and dealt with in all respects accor-
dingly ;

3. In order to establish the yearly value of the droit de ba-
nalité and the exclusive right of having mills in the sei-
gniory, (independently of the right to the water power,) if
any such rights be recognized by the said Judges as afore-
said, the Commissioner shall estimate the probable decreas
(if any) in the nett yearly income of the Seignior from his
mills, to arise from the loss of such right, and the said sum
shall be deemed the yearly value of such right, and shall be
apportioned upon the lands subject to the said right in pro-
portion to their extent ;

4. Any other rights shall be valued according to the re-
venue or profits which may have accrued therefrom to be
ascertained by the Commissioner in such manner as he shall
deem most equitable, and shall be charged upon the lands
subject thereto respectively ;

5. The yeaily value of each class of rights upon each land,
shall become a rente consiituée charged upon the same as
the compensation payable to the Seignior thereof, and the
total amount of such rentes constituées on any land, after the
deduction to be made therelrom as hereinafter provided,
shall be payable to the Seignior yearly, at the time and
place where the cens et rentes on such land are now payable,
unless it be otherwise agreed between the Seignior and the
Censitaire, and shall accrue from the day on whieh notice
of the deposit of the schedule of the seigniory shall be given
in the Cunada Glazette, on which day the present cens ef
rentes and other apnual charges upon the land shall cease
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te accrue ; and both they and the renfes constituées, under 4s to broken
this Act, shall accrue rateably for any broken period less ™%
a year, during which they may exist ;

6. The value of the rights of the Seignior dominant in Value of the
any arriere-fief, shall form the capital of a rente consiituée Eé%isd%ﬂnsﬁgm
payable yearly by the Seignior of the arriérefief, on the day fo be the capi-
of the date of the publication in the Canada Gazette of the ;‘;j{gtif,“ﬁfnﬁ“"'
notice of the deposit of the schedule of such arriére-fief, and
accruing from the day of such publication; but out of the
moneys coming to the Seignior of the arriére-fief, from the
Provincial aid hereinafter mentioned, a swmn bearing the Hisshare in

. the Fund pro-
same proportion to the whole of such moneys as the valuevidea by * s
of the rights of the Seignior dominant in such arriére-fief Act.
bears to the value set upon the seignorial rights of the
Seignior servant in such arriére-fief, shall belong to the
Seignior dominant, and his said rente constituée shall be
diminished by the amount of the yearly interest, at six per
cent per annum, of the sum so coming to him out of the said

Provincial aid ;

7. And, in estimating the value of the casual rights of the Casual rights

. s . o . .. of the Crown

Crown, in relation to each seigniory, the Commissioner shall now valuned.
be guided, as nearly as possible, by the same rules as are
hereby prescribed for the determination of the yearly value

of the casual rights of the Seigniors.

VII. Before beginning to prepare the schedule for any Notice by the
seigniory, the Commissioner entrusted with that duty, shall ggg;ﬂfﬁiffén
give public notice of the place, day and hour, at which he ‘C’lil‘;i%y?is fa-
will begin his inquiry ; and such notice shall be made by
placards and publications in the english and french lan-
guages, at the door of every parish church in such seigniory,
during four consecutive sundays, at the conclusion of divine
service in the forenoon, or by placards in both languages,
posted, during four consecutive weeks, in the most frequented

place in any seigniory in which there shall be no church.
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Itemayenter  VIII. It shall be lawful for the Commissioner to enter
?Egzulra;dséefgtr" upon all lands situate in the seigniory the schedule whereof
the in-quiry- <40 be made by him, in order to make such examination
thereof as may be necessary, without his being subject
in respect thereof to any obstruction or prosecution, and
with the right to command 'the assistance of all Justices,
Peace Officers and others, in order to enter and make such

examination, in case of opposition.

{’::geu!l‘:s;fo th]z?s IX. The said Commissioners, and e-ach of them' sepa-
ohtaining in- rately, shall have full power and authority to examine on
formation. " ath any person who shall appear before them, or any of
them, either as a party interested or as a witness, and to
summon before them, or any of them, all persons whom
they or any of them may deem it expedient to examine
upon the matters subject to their consideration, and the facts
which they may require to ascertain in order to carry this
Act into effect, and to require any such person to bring
with him and produce before them or any of them any book,
paper, plan, instrument, document or thing mentioned in
such summons, and necessary for the purposes of this Act:
;’eurr;issmrz?ltlof And if any person so summoned shall refuse or neglect to
sing to appear Appear before them, or before the Commissioner who shall
peftre oo % have summoned him, or appearing, shall refuse to answer
mation. any lawful question put to him, or to produce any such book,
paper, plan, instrument, document or thing whatsoever
which may be in his possession, and which he shall have
been required by such summons to bring with him or to pro-
duce, such person shall, for every such refusal or neglect,
incur a penalty of not less than ten nor more than fifty
pounds cuirency, payable to Her Majesty, to be recovered
with costs upon summary plaint by such Commissioner
before any Judge of the Superior or Circuit Court, and, in
default of immediate payment, shall, by wairant of such
Judge, be apprehended and committed to the common
gaol of the District for a period not exceeding one calendar
month, '
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X. Wheneverthe Commissioner, charged with the making vaiue may be

of the schedule of a seigniory, shall be of opinion that the ‘;’ii?fr}ﬁe?fm

rules prescribed in this Actfor determining any value which ‘Siilg;iilx
he is hereby required to determine, do not form an equitable Censitaires.
basis for determining the same, or when the Seignior, or

not less than twelve Censitaires of the seigniory, shall call

upon the sald Commissioner in writing, within a period not
exceeding eight days, after the day fixed for the commen-

cement of the inquiry by the Commissioner, requiring that

experts be appointed to determine the value of the seigni- mow suen
orial rights therein, the said Commissioner shall call a public gf}]’;;; shall
meeting of the Censitaires of the seigniory, at such place

therein, and onsuch day and at such hour, as shall be spe-

cified in the public notice thereof, which he shall give in

the manner prescribed by this Act with respect to the com-
mencement of his inquiry, for the purpose of appointing

two experts, one of whom shall be appointed by the Seignior,

and the other shall be elected by the majority of the Censi-

taires present at such meeting ; and in case the Seignior or

his agent, shall not be present at the said meeting, or being
‘present, shall refuse or neglect to appoint an expert, the

said Commissioner shall appoint one on behalf of the Seig-

nior, and such ezpert shall have the same powers as he

would have had if he had been appointed by the Seignior,

and in the event of the Censitaires refusing or neglecting

to appoint an expert on their behalf, the Commissioner shall

in like manner appoint an expert to act for them.

2. The two experis so appointed shall have and exercise powers of
the same powers with respect to the valuation of the seigni- “P*
orial rights as could be exercised by the Commissioner They shall not
himself, except that they shall not in any case be bound by Eebf%ﬁ;oz;b
the rules aforesaid ; and the said two experts shall appoint™*

a third expert, butin case the two experts shall not agree
upon the person to be the third expert, then any Judge of the Thirg expert.
Superior Court in the District in which the seigniory or the
greater part thereof lies, shall, on the application of either



The value
tixed by them
to be entered
in the schedule.

Sole expert
may be chosen.

Cowmissioner
may he sole or
third expert.

Case of experts
dying, &e,
provided for.

And if the
Commissioner
be the expert.

Yees of caperis.

Commissioner
oxcepted,
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expert, after three clear days’ notice to the other, appoint
such third ezpert : and the sums fixed by any two of such
experts as the yearly value of the seigniorial rights respec-
tively, shall be taken by the Commissioner as the value the-
reof, and shall be apportioned by him in the manner herein-
before prescribed, upon or among the lands subject to such
rights ; and the Commissioner shall mention in the sche-
dule that the value was determined by experiise.

3. Provided that, when the Seignior and the Censitaires
shall agree to appoint and elect, or shall appoint and elect
one and the same expert, such sole expert shall have the
same powers as the three experts would have had, and his
decision shall be final: And provided also, that the Com-
missioner may be appointed either third experé or sole expert.

4. In the event of one of the said ezperts dying, becoming
incapacitated, or refusing to act, the appointment or elec-
tion of another in his stead shall be proceeded with in the
manner above prescribed, excepting that it shall not be ne-
cessary to call a public meeting of the Censitaires for the ap-
pointment of an eapert in the stead of the person repre-
senting the Seignior ; but if the Seignior refuse, or neglect
doring eight days to appoint another expert, after having
been required so to do by the Commissioner, the Commis-
sioner shall appoint an expert on behalf of the said Seignior.

5. If the Commissioner be appointed third expert or sole
expert, then if he be prevented from acting by any cause,
the Commissioner who shall be directed by the Governor to
continue the proceedings in the seigniory, shall be third
expert or sole expert in the place of the former Commissioner.

6. The said experts shall be entitled to receive, out of the
funds provided by this Act, such fees as the Commissioner
shall deem proper to tax, provided thatthey do not exceed
the sum of fifteen shillings for each day of necessary atten-
dance. And the said fees shall be paid by the Receiver Ge-
neral upon the certificate of the Commissioner.
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XI. The said Commissioner, immediately after the making Notice that
of the schedule of a seigniory, shall give eight days’ public ?rz];ljl_irut]“grlfns_
notice, in the manner prescribed by the seventh section of P**U*™
this Act, that such schedule will remain open for the ins-
pection of the Seignior and the Censitaires of the seigniory
during the thirty days following the said notice ; and during Inspection, and
that time, the Commissioner may correct any errorand supply ‘;‘fff,f:t fon of
any omission which may be pointed out to him by any party
interested, or which shall come to his knowledge in any
other manner, but he shall not alter any value determined
by expertise without the consent of the majority of the experts
or of the sole expert ;

2. The proprietor or possessor of the seigniory may appear, Who may ap-
either in person or by his agent, before the Commissioner, Boatione
for the purpose of having any error corrected which may
have crept into the said schedule ; and for the like purpose
the Censitaires of the seigniory may appear before the said
Commissioner by their agent to be appointed by a majority
of the Censitaires of the seigniory present at a meeting
called for that purpose by any three or more of the Censi-
taires thereof, eight days’ public notice thereof having been
previously given in the manner prescribed in the seventh
section of this Act;

3. But no schedule shall be completed until the Judges gchedule not
of the Special Court shall have given judgment upon the [0, cmple-
Questions to be submitted to them as hereinafter mentioned 5%?205’:&%.3
and in the event of any of the decisions pronounced by the
said Special Court, being reversed or altered upon appeal to
the privy Council, the Commissioners forming the Court
of Revision of schedules hereinafter mentioned shall alter
and amend the schedules accordingly ;

XII. It shall be lawful for the Governor, by letter under Four revising
the signature of the Provincial Secretary, to select, from the i
Commissioners so to be appointed, four of their number, of

whom any three shall form a Court for the revision of sche-
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Three tosit.  dules made under this Act, and in like manner, {from time fo
time, to remove them and to appoint others in the place of
any so vemoved, dying, resigning oflice or being incapaci-
tated to act;

Twomayde- 9. The decision of any two of the Commissioners so se-

e lected, whether the others be present or not, on any matter
relating to the revision of any schedule made under this
Act, shall be final ;

31111161% ey e~ 8. In making such revision, the Commissioners shall pro-
ceed summarily, but they may order any evidence to be
adduced which they may think requisite to enable them to
pronounce a correct decision, and for that purpose shall have
the same powers as in making a schedule ;

Nobtoreviso 4 Mo Commissioner so selected shall sit in revision of
their own sche- i

dules. any schedule made by him ;

When and 5. And no revision of any schedule shall be allowed, un-

how o revisien K i . -
may boob-  less application be made for the same within fifieen days

buiaed. from the expiration of the time, allowed under the eleventh
section of this Act, for the correction therecf by the Commis-
sioner by whom it was made ; and every such application
shall be made by a petition, presented on behalf of the party
interested to the Governor, specifying the objeclions made
to such schedule and the amendments demanded, and pray-
ing for the revision thereof ;

How schedules 6. Upon the receipt of any such petition, the Provincial

red to them for SeCretary shall refer the same to the Commissioners forming

fevision. the Court of Revision aforesaid, whose duty it shall be, after
having given ejght days’ notice in the ‘manner provided by
the seventh section of this Act, to proceed to revise the sche-
dule therein mentioned, and if they find any error ; to correct
the same, in so far as, but no farther than, it shall have been
so specially objected to; but they shall not alter any value
determined by experéise without the consent of th> majority
ol the experts or of the sole expert ;
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7. The said Court of Revision may award and tax costs dosts against
Hon’ . ! in their e h 1 ded party wantonly
against any party who may in their opinion have demanded fequiring o ro-
or opposed the revision of the schedule without reasonable visio™
cause, and such costs may be recovered on the certificate of
any one of the said Commissioners as a debt due by the party
against whom they shail have been awarded, to the party
in whose favour they have been taxed.

XIH. Assoon as the schedule of a seigniory shall be Notice of com-
pletion and de-

completed in the manner hereinbefore provided, the Com- ggslzt gfticli]ele
missioner, who shall have made it, shall transmit a triplicate Receiver Ge-
thereof to the Receiver General of this Province ; he shall ™"
deposit another triplicate in the office of the Superior Court Triplicates
in the District in which the seigniory is situate, or if such op " dispored
seigniory be situate in two Disiriets, then in the office of

the said Court in that District in which the greater part of

such seigniory is situate ; and shall retain the other tripli-

cate in his hands until it shall be otherwise provided by law ;

and he shall give public notice of his having so deposited

the same, in the terms of the form A, annexed to his Aect,

or in other terms of like import, in the english and french
ianguages in the Canada Gazetle, or other newspaper recog-

nized as the official gazeite of the Provifice, and in at least

one newspaper published in the District in which such sei-

gniory or the greaier part thereof is situate, or if there be no
newspaper published in such District, such notice shall be

50 published in the nearest District wherein one or more
newspapers are published. And the Clerk of the Superior Copies and ex-
Court shall fuornish copies of or extracts from such schedule }ﬁ?ﬁﬁﬁid“
duly certified in the usual form, to any person applying for

the same, and may demand three pence currency for every

hundred words or figures in any such copy or extract ; and Fee therefor
he shall also furnish one cepy of every such schedule on

demand to the Seignior of the seigniory to which it relates,

and the costs thereof shall be paid out of the funds provided

by this Act ; and all such copies and extracts, whether in Their loga
words or figures, shall be deemed authentic, and shall seive T

as primd facie proof of all matters therein set forth.
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ABOLITION OF FEUDAL RIGHTS AND DUTIES.

Uponthe pu-  XIV. Upon, from and after the date of the publication in
E},ﬁ;w(?f%feﬁthe Canala Gazette, or other official gazette as aforesaid,

sib of the sche- ice of t it of the schedule of any seignior
oo sev of a notice of the deposit o y seigniory

goiory, all . as aforesaid, every C'ensz'tm'r_e, in such seigniczry shall, by
beheldin  virtue thereof, hold his land in franc-allew roturier, free and
Framecallew: lear of all cens, lods et ventes, droit de banalité, droit de
relrait, and other feudal and seigniorial duties and cllarges
whatever, except the rente constituée which will be substi-
And the Sei-  tuted for all seigniorial duties and charges ; and every Sei-
ﬁﬁ.‘iﬁﬁi‘ﬁf‘ﬁi gnior shall thereafter hold his domain and the unconceded
tothe Crown. 1o dgin his seigniory, and all water power and real estate
now belonging to him in franc-allew roturier, by virtue of this
Act, and the same and the rentes constituées payable to him
under this Act by his Censitaires, or by any Seignior of
whose fief or seigniory he his the Seignior dominant, shall
be held and enjoyed by him free and clear of all guint,
relief or other feudal dues or duties to the Crown or to any
Seignior dominant of whom his fief or seigniory is now
_ held ; subject always, both as regards Seignior and Censi-
No seigniotial fgire, to the provisions of this Act : Nor shall the Seignior
:;gr%tmﬁfin(}%zybe as such, after the said time, be subject to any onerous obli-
established:  gation towards his Censifaires, or be entitled to any honorary
rights, nor shall any land be thereafter granted by any Sei-
guior to be held by any other tenure than frane-alleu roturier,
Proviso : Sef- or subject to any mutation fines or other feudal dues; Pro-
gniors not to . ) . - .
eoncede bofore Vided always, thatno Seignior shall concede or alienate any
Zg;;ﬁgfggﬂe “ part of the unconceded lands in his seigniory, until after
the notice of the deposit of the schedule thereof has been
given as aforesaid, and any such concession or alienation
shall be null and void.
S:;?;;kg‘j;e“ XV. But no right, which any Seignior may have acquired
ii"ff; S;i]rlniiys, by any legal stipulation entered into before the passing of

made gfter the this Act, by any deed subsequent to the deed of concession
desd of conces- ’

sion. to take any land for the purpose of using the water power



15a

adjoining the same and belonging to such Seignior, on

paying for such land the full value thereof and of all impro-

vements thereon, shall cease by reason of the passing of

this Act, but the same shall remain in full force : Provided Proviso: owner
.. of land adjoin-

always, that the owner of any land adjoining water power, ing s water

s0 acquired by the Seignior, and not then used by him, may, 2mer may de-

at any time, after the expiration of one year from the passing tain cases.

of this Act, demand the right to use such water power from

the Seignior, on paying him the full value of such right,

which value, if not agreed upon, shall be fixed by arbitra-

tors, one to be named by the owner of such land, another

by the Seignior, and the third by the other two, or if they

disagree, then by a Judge of the Superior Court or of the

Circuit Court, and the award of any two of them shall be

conclusive ; and upon payment or tender to the Seignior

of the value awarded, the owner of such land shall have the

right to use such water power in the manner mentioned in

the demand thereof and in the said award.

DETERMINATION OF THE LEGAL RIGHTS OF THE SEIGNIOR AND
CENSITAIRE. )

XVI. Andin order to avoid, as far as may be possible, Questions to bo
submitted by

unnecessary expense, uncertainty and delay in the valuation the Attorney
of the several rights aforesaid, and in the completion of the ﬁ;’“ﬁfﬁg‘(ﬁ;‘fﬁ}r
schedules of the seigniories respectively, and all errors as gifZL‘IE??%’
to matters of law on the part of the Commissioners under ¥ights.

this Act, Her Majesty’s Attorney General for Lower Canada,

shall, as soon as may be practicable after the passing of this

Act, frame such Questions to be submitted for the decision

of the Judges of the Court of Queen’s Bench and of the Su-

perior Court for Lower Canada, as he shall deem best cal-

culated to decide the points of law, which will, in his opi-

nion, come under the consideration of the said Commis-

sioners, in determining the value of the rights of the Crown,

of the Seignior, and of the Censitaires, and he shall file a Tobe filed.
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copy of such Questions in the Office of the said Court of
Queen’s Bench, and cause a copy thereof to be transmitted
by post to each of the Judges of the said Courts ;

They shallbe 9 The said Questions shall then be published at least
. once a week, during six consecutive weeks, in- the Canada
Gazclte, with a notice to all concerned that they have been
filed as aforesaid, and are submitted for the decision of the

_said Judges ;

They shallbe 3. The said Judges shall take the said Questions into con-
ﬁﬁ;;ﬁﬁ oo sideration, and shall hearthe Attomey General, or Solicitor
'13‘P‘g§;11b5i25°°“ General, and such counsel as such Attorney General or Soli-
citor General may deem it advisable to associate with them,
at as early a time as may be practicable, after the expiration
of thirty days from the last publication of the said Questions
in the Canada Glazette ; andit shall be the duty of the said
Judges to give the consideration of the said Questions and
the hearing thereof such precedence over other matters before
them, and to adopt such other measures with regard to them,
as will ensure a decision thereon at as early a period as may
be conveniently practicable ;
Jeigniors may 4 Any Seigni?r may, at any time, before the end of the
?llxﬁagu:ﬁ;nz;nrl Qald period of thirty days after the last publication of the
' said Questions, or with leave of the said Judges at any time
before the hearing thereon, cause an appearance to be filed
for him in the Oflice of the Cowrt of Queen’s Bench, in the
matter of the said Questions, and having caused such ap-
pearance to be so filed, shall be entitled to be heard by his
counsel upon such Questions, and may submit any Supple-
mentary or Counter-Questions and may append to every
such Question, a statement of the proposition, or propo-
e‘illllll)lli(i; iﬁﬂ n sitions he intends to maintain with regard thereto; but no
by more than five counsel shall be heard on the part of all the
Seigniors so appearing except by special permission of the
Court, and if more claimto be heard, the Judges shall de-
cide between them which shall be heard ;
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* 5. The Censitarres of any seigniory, acting by their agent 4.4 ¢, oy
to be elected in the manner provided by the eleventh section Uensitaires.
of this Aci, may also, in like manner and within a like delay,

cause an appearance to be filed for them in the office of the

said Cowt, and, having so done, shall be.entitled to be heard

by their counsel, upon the Questions filed by the Attorney

General as well as upon any Questions or Propositions filed

by any Seignior, and may submit Supplementary or Coun-
ter-Questions or Propositions to those of the Crown or of any
Seignior ; bul no more than five counsel shall be heard on yumper of
the part of all the Cenmsitaires, unless Dby the special per-Sqmsel Limit-
mission of the Cowri, and if more claim to be heard, the

Court shall decide between them which shall be heard ;

6. No publication or sexvice of -any such Supplementary copies of coun-
or Counter-Questions or Propositions shall be necessary, but g.'q;es{jgnf‘;r_
the same shall be printed, and, when they are filed, at least nished to.all
fifty copies ihereof shall be delivered io the Clerk of Appeals,

‘who shall give copies io the Attorney General and to the

advocates appearing for Seigniors or Censitaires.

7 Frp.m t?le expi.ration. Qf the s?id thirty days after the .. qes-
last publication of the said Questions, the maiter shall be tions shall be
. . . . heard, &c.
dealt with by the said Judges, asifan appeal were pending
and inscribed and ready for hearing, in which the said Qaes-
tions had arisen for decision, but no case, or pleadings, or
other proceeding than such as are herein prescribed, shall be
required previously to such hearing ; no technical objection
of procedure shall be entertained, and if any question arise
as to the proceedings in any matter not provided for by this
Act, the Judges sitting shall ¢nstanter make such order the-
rein as shall seem most equitable and convenient ;

8. The decision and opinions of the said Judges shall be po. o6 q0i
motivées and delivered as in a judgment on a case in appeal sions.
in which all the Questions had arisen and were put in issue,
but without any further sentence in favor of the Crown, the
Seigniors or the Censitaires, whether as to costs or other-
wise ; '
2
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9. The decision so to be pronounced on each of the said
Questions and Propositions shall gnide the Commissionery
and the Attorney General, and shall, in any actual case there-
after to arise, be held to have been a judgment in appeal
en dernier ressort on the point raised by such Question, in
a like case, though between other parties ; Provided always,
that it shall be competent to the said Judges to render se-
parate decisions upon any particular question or questions ;
And provided also, that if, asto any such decision, there
be any dissentient Judge, either party may, within one
month, by summary petition duly notified to the others,
appeal from such decision to Her Majesty in Her Privy
Council ; but otherwise, there shall be no appeal from any

such decision ;

10. The Governor may, at any time and from time to time,
by prociamation, direct a Special Session of the said Judges
to be held at the City of Quebec or at the City of Montreal,
and to commernce on the day to be named for thatpurpose
in such proclamation, which shall be issued at least twenty
clear days before the commencement of such Special Ses-
sion ; and to any such Special Session all the provisions of
the Act constituting the said Court of Queen’s Bench, and
of the law with regard to the ordinary terms of the said
Court (Appeal side) shall apply ; except that, at every such
Special Session, nine of the said Judges shallbe a Quorum :
and the Questions to be proposed under this Act, and no
other business, shall be taken up at such Session; and
such Special Session shall continue until no further matter
or proceeding relating to this Act shall be before the said
Julges, who shall at such Session form a special Court for
the purposes of this Act; Provided always, that if, for the
purpose of holding any term, either of the Court of Queen’s
Bench or Superior Court, it become necessary to suspend
the sittings of such Special Session, the Judges shall ad-
joumn such Special Session to the first convenient day after
the close of such term ; and the said § pecial Court may,
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after hearing all parties on the various matters submitted 10 for rendering
them, adjourn,.for the purpose of rendering judgment only, judgment.
any day thereafter, on and after which day, they may adjourn

for the like purpose ; and such adjournments for rendering
judgment may be to any day during or between any terms

of the said Court of Queen’s Bench or Superior Court ; And tr;lzci:;sgf s
provided also, that it shall be lawful for the Governor, by Court may be
any proclamation directing such Special Session, to sus-Segerded, &,
pend or postpone any term or terms of either of the said g(‘)‘ii%gfi.ap‘
Courts, or toalter the duration thereof ; and also to name

any Circuit Judge or Judges, or Barrister or Barristers of at .

least ten years’ standing at the Bar of Lower Canada, to be

and act as Assistant Judges of the said Courts, or of either

of them, during the pendency of any such Special Session,

and of all adjournments thereof, and- for such term of time,

before or after as he may deem necessary ; and every person

so named shall, for the term of such appointment, have all

the powers of a Judge of the Court whereof he shall have

been named an Assistant Judge, except the powers given

by this Act. The presiding Judge at every such special Whoshall
session shall be the Chief Justice of the Court of Queen’s E;Zi‘fiﬁ é‘;sji‘if‘
Bench, if present : if absent, the Chief Justice of the Supe-

rior Court, and in the absence of both Chief Justices, the

Senior of the Puisné judges of the Court of Queen’s Bench

then present.

PROVINCIAL APPROPRIATION FOR RELIEF OF CENSITAIRES AND
EXPENSES OF THIS ACT.

XVII. Tke emoluments and disbursements of the Com- Expenses
missioners who shall be appointed under this Act, with the Eﬁie;;?f Act
expenses to be incurred under the same, shall be paid out
of the Consolidated Revenue Fund of this Provinee, by War-
rant of the Governor : and a sum, not exceeding in the whole Fuad for ether.
what shall remain of the amount hereinafter limited after b dot of
deducting therefrom the said emoluments, disbursements
and expenses, may likewise be paid out of the said Fund for

the purposes of this Act : and it shall be lawful for the Go-
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“vernor in Council io cause any sum or sums not exceeding

in the whole ihe sum required for defraying the expenditure
authorized by this Act, to be raised by debentures to be
issued on the credit of the said Consolidated Revenue Fund,
in such form, bearing such rate of interest, and the prin-
cipal and interest whereof shall be payable out of the said
Fund at such times and places as the Governor in Council
shall think most advantageous for the public interest : and
the moneys soraised as aforesaid shall make part of the said
Consolidated revenue Fund of ihis Province : Provided
always, that the total amount of moneys to be paid, whe-
ther in money or debentures, under this Aect, shall not ex-
ceed by more than one hundred and fifty thousand pounds,
the sum of which the average yearly proceeds of the other
sources of revenue hereinafier mentioned (upon an average
of the last five years) would be ihe yearly interest at six
per cent per annum added to the value of the Crown’s rights
in the seigniories affected by this Aet.

XVIIL. The moneys arising from the following sources of
revenue, shall be and are hereby specially appropriated to
make good to the said Consolidated Revenue Fund, the
amount which may be taken out of the same for the purpose

of paying the sums charged upon it under the next prece-
ding section, ihat is to say :

All moneys arising from the value of the rights of the
Crown, from droits de quint and other dues, in or upon the
seigniories of which the Crown is Seignior dominant, and
which are to be commuted by this Act as such value shall
be fixed by the schedules of the said seigniories respectively,
and all arrears of such dues ;

All moneys arising from the revenues of the seigniory of
Lauzon, or from the sale of any part of the said seigniory

which may hereafter be sold, and all arrears of such re-
venues ;

. All moneys arising from auction duties and auctioneers’
licenses in Lower Canada ;
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All moneys arising in Lower Canada from licenses fo Shop Ticenses.
sell spirituous, vinous or fermented liquors by retail in
places other than places of public entertainment, commonly
called shop or store licenses ;

All moneys which shall arise from tavern licenses in Tavern licen-

certain

Lower Canada, afier the preseni charges on that Fund shall cases.
have been paid off, except however such portion of that
Fund as shall be levied in the townships.

And separate accounts shall be kept of all moneys arising Separate ac-
a . o counts to be
from the sources of revenue aforesaid, and of the moneys kept with a

. i . LI . ) . view to an
disbursed under this Act, allowing interest on both sides at appropriation

the then current rate on provincial debentures, to the end for Upper
' : Canada pur-

that if the sums payable out of the Consolidated Revenue poses.
Fund under this Act, shall exceed in the whole the total
amount of the sums arising from the sources of revenue so
specially appropriated and any interest allowed thereon as
aforesaid, a sum equal to such excess may and the same
shall be set apart, to be appropriated by Parliament for some
local purpose or purposes in Upper Canada.

XIX. The Special Fund constituted as aforesaid for the How the money
purposes of this Act, shall, after deducting the expenses in- gff;&’é i be
\ o ot H 3 ;_ applied in aid
cu'rred. under ihis Act, .be 'ap'prop.uated in a1d. of the Censi-2ppiedn o
taires in the several seigniories, in the following manner: ‘taires.

2. The sum io be established as the value of the rights of Vatwoof
the Crown in each seigniory as aforesaid, and the difference in each soi-

between the absolute value in franc-alleu roturier of all un-Zo s be

conceded lands, waters and waier powers in the seigniories: {ensitaires
therein, in

and the value of the Seigniors’ rights therein, shall be apr-veduction of
. . . . . . . eommutation
propriated in aid of the Censitaires of such seigniory in ve- for lods et

duction of the rentes comstitudes representing the lods et "™
ventes or other mutation fines therein, by an equal per
centage of reduction on each such rente ;

3. The remainder of the said Special Fund shall be appor- Remainder

. ; . s e W -allith
tioned by the Receiver General (amongst the several seignti- seigniories s
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ories to which this Act extends,) giving to each an equal
per centage on the total amount of the constituted rents es-
tablished by the schedule of each such seigniory, after
deducting the value of the Crown’s rights therein ; And the
sum as apportioned to each seigniory shall be applied by
the Receiver General in the following order, which shall be
the order of charges thereon :

1st. To the redemption of so much of the said rentes cons-
tituées representing the lods et ventes or other mutation fines
in the seigniory as may remain after the reduction made by
the application of the value of the Crown’s rights as afore-
said, by an equal per centage of reduction on such remain-
ing rentes in each case ;

2dly. To the redemption of the rentes constituées represent-
ing the banality in the seigniory, by an equal per centage of
reduction on each such rente ;

3dly. To the redemption of the rentes constituées representing
the cens et rentes and other charges on lands held for agri-
cultural purposes in the seigniory, by an equal per centage
of reduction on each such rente constituée, exceeding the
rate of one penny half penny per annum, per arpent ;

4. The reduction of such rentes constituées shall always be
in proportion to the capital sum applied to effect such reduc-

tion, the reduction being equal to the legal interest of such
capital ;

5. The sums so apportioned for each seigniory shall belong
to the Seignior thereof, subject always to the right of the
Seignior dominant, and shall be dealt with in every respect,
as moneys paid in redemption of the rentes constituées men-
tioned in the schedule of such seigniory, subject to the
special provisions hereinafter made.
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ZPPLICATION OF MONEYS ARISING FROM THE REDEMFTION OF
SEIGNIORIAL RIGHTS, &c.

XX. Every proprietor of a seigniory, who shall have within o, ...;ons 1o
his mouvance another or several fiefs, (unless the value of his g:rf:m by
rights has been entered in the schedule thereof,) and every daims on sei- -
person having an hypothecary claim on any seigniory the sories
schedule relative to which shall be deposited in the office of
the Clerk of the Superior Court in the District in which such
seigniory or part thereof is situate, must, for the preservation
of his privileges, within six months from the date of the
notice in the Canada Gazelte of the deposit of the schedule
of such seigniory, file an opposition to the distribution of all
moneys arising or which may arise from the redemption of
the seigniorial rights in such seigniory ; every such oppo- Bffoct and
sition shall be filed in the said office and have effect for auration of
thirty years, unless sooner withdrawn, or by judgment of PP
of the Court dismissed; and if any such opposition be
renewed within a less time than thirty years, the opposant
shall only be entitled to the costs of one single opposition ;
and while such opposition shall so remain in force,
any Censilaire who shall pay the capital or redemption
money, of the rente constituée to the Seignior, shall do so at
his peril, and on pain of being liable to any such opposant
for any loss he may thereby sustain.

XXI. All minors, interdicted persons and married women, What parties
even in the case of dower not yet open (ron encore ouvert,) gi,ﬁfgﬁ‘},‘; Y '_
and all who have entailed or contingent rights, by them-g;’f‘fﬁ‘ggz:he“
selves or their tutors, curators, husbands or others, who may
act for them, shall be also required, for the preservation of
their privileges, to file their opposition to the distribution of

- all such moneys in the manner provided in the next pre-
ceeding section ; but tutors, curators, husbands or others
who shall have neglected to file such oppositions shall,
nevertheless, continue to be responsible towards the persons
under their charge or authority for ‘any loss which may
result from their negligence in the said behalf.,
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XXII. If, after the expiration of six months, from the date
of the first publication in the Canada Gazette of the notice
by the Receiver General of the deposit of the schedule of the
seigniory in which such land is situate, ihe possessor of such
seigniory produce to the Receiver General a certificate,
granted by the Clerk of the Superior Court for the District
in which the schedule relative to such seigniory, or a tripli-
cate thereof, is deposited, stating that there is no opposition
to the payment of the redemption moneys in such seigniory,
the said Receiver General shall pay to the said Seignior, on
his giving a duplicate receipt therefor, the amount of any
moneys coming to such Seignior out of the Special Fund
hereinbefore mentioned, with interest thereon, at six per
cent per annum, to be computed from the date of the said:

And the capital ROtice, and thereafter the Seignior shall have full right to

of the rentes
constituées.

How money
in Receiver

General’s

hands shall be
dealf with in
case of opposi-

tion filed.

Cerporations,
tutors, &

.,

receive the price of the rentes constituées in his seigniory
directly from the Censitaires, and to deal wiih such renies
as he shall see fit.

XXIII. Whenever the Receiver General shall have as-
certained the amount of money coming to any Seignior out
of the Special Fund hereby appropriated in aid of the Censi-
taires, and there shall be an opposition filed as aforesaid to
the distribution of such money, the Receiver General shall
deposit a certificate of the said amount in the hands of the
Clerk of the Superior Court in the Distriet wherein the sche-
dule relative to the said seigniory, shall have been deposited ;
and the said Court shall make the distribution of the said
moneys among the opposants, according to the order of their
hypothecs, and the preference of their respective privileges ;

- and the Receiver General shall pay the same to the Clerk of

the Court to be distributed according to such order, bui the
Interest on any sum coming to a Seignior, and in the Re-

ceiver General’s hands, shall always be payable to such
Seignior.

XXIV. All persons holding in mortmain, corporations,

empowered to tUtors, curators and administraiors possessing lands held en
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roture, or persons holding entailed lands, the rentes consti-pay off the oa-
fuées upon which may be redeemed with advantage to those P, rentes
whom they represent, may effect the redemption of any renfe woder this Act.
constituée under the provisions of this Act by paying the
price of redemption ont of the moneys of those whom they
represent : Provided that tutors, curators and usufructuary proyis.
proprietors (usufruitiers) and holders of entailed lands,
observe the formalities required by law in the alienation of
the persons whose rights shall be represented by them ; bui
persons holding in mortmain and corporations shall not be
required to observe any other formality in or before the re-
demption of any such renfe constituée than those prescribed
by this Act.

XXV. And it shall be lawful for the several religious or Religious com-

. . spn . . . o munities hold-
ecclesiastical communities, holding in mortmain fiefs 0¢ ing seigniorics
seigniories in Lower Canada, to invest, from time to time, as 227 vest
they shall see fit, in any lands or tenements in this Province, ioney in real
or in any public or private securities in this Province, which
they shall deem the most advisable or advantageous to their
respective communities, any sums of money that may accrue
to them from the redemption of any rente constituée created
under this Aet, or out of the Special Fund appropriated by
this Act.
DESTINATION AND LEGAL CHARACTER OF PROPERTIES AND
RIGHTS HEREAFTER TO REPRESENT SEIGNIORIES.

XXVI. In respectof allrights acquired in, io or upon, any As respeets
seigniory, before the publication in the Canada Gazetie of the Eg}t,[f: :ﬁ:“mg
notice of the Receiver General of the deposit of the schedule ?gﬁ‘ﬁﬁg‘;‘éﬁgj
of any seigniory in his hands, and for the preservation whe- dule, and for

L. which opposi-
reof an opposition shall have been filed within six months tions shall be
from the date of the said publication, all lands and real fjiﬂ;ﬁﬁé!ﬁ"““
rights which, at and immediately before the passing of this 2! e dealt
Act, were heid by the Seignior as part of his seigniory, allseigniory-
rights secured to him under the schedule thereof, all rentes
under this Act to be created, all moneys to arise from the

redemption of any such renles, or to be received by the Sei-
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gnior out of the aid granted by this Act to the Censitaires
towards the redemption of seigniorial rights, duties and
dues, and all properties and rights so by such Seignior ac-
quired as to represent such moneys, shall be held and taken
as though attached to the domaine of such seigniory, and as
representing such seigniory ; but in respect of all rights the-
({ﬁl ;’:grflt:g:s reafter to accrue, or for the preservation Whereoij no oppo-.
the said rentes sition shall have been filed within the delay aforesaid, all such
E?jjt‘;’;i,gji;ies, lands, rights, rentes and moneys, shall be held and taken to
be, and shall be to all intents separate and independent pro-
perties and rights ; and it shall not be requisite that any
person, in order to the holding, recovery or enforcement of
any thereof, should qualify himself as being, or as ever
having been, a Seignior.
iﬁ‘;;}ggefufc‘f XXVIIL All rentes constituées to be created under this Act,
rentes. shall have the same privileges 2z causd as the right of the
bailleur de fonds, and the like preference over all other hy-
pothecary claims affecting the land, as any seigniorial dues

upon or arising out of such land would have had previous

to the redemption of the said dues, without any registration
Eﬁeﬂylg;i han in any Registry office to that end ; but the creditor shall
rearstobe  not have the right to recover more than five years’ arrears
Tecoverable. . .

. of any such rent; and in default of moveables out of which
the amount of any judgment for such arrears, though amoun-
ting to less than ten pounds currency, may be levied, exe-
cution may issue against such land after a delay of one

year from the date of such jugdment, and not sooner.

Inwhatcases XX VII Every renfe constituée, established by virtue of

wny sweh rentes this Act, shall always be redeemable by consent of the

rodeemable.  owner of the land and of the Seignior, in cases where the
Seignior has the right to the capital thereof for his own use,
and not otherwise ; but if the seigniory be entailed (subs-
tituée) or held by a tutor, curator or usufructuary proprietor
(usufruitier), and an opposition be filed and then in force,
the rente and arrears only shall be received, subject always
to the exception in the next following section, which shall
apply to all cases of redemption of such rentes.
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XXIX. Provided always, that it shall not be lawful to Such rentes
redeem any stich rente constituée except by the consent of flezma&g;
the Seignior having the right to the capital thereof for his 7E5 50 X

own use, at any other time,in any year, than the day on 221{;]1;:?010
which such rente is payable ; But provided also, that at' any

time, and whether the Seigniorhave or have mnot the right g"dvgnfgfion
to the capital of the rentes constituées under this Act, for his money shall
own use, it shall be lawfal for the Censitaires in any sei-

gniory to redeem by one payment all the said rentes consti-

tuées then remaining in the seigniory, and, in such case, the
redemption money shall be paid to the Seignior, if there be

then no opposition filed as aforesaid and in force ; and if

there be then no opposition filed as aforesaid and in force ;

and if there be such opposition, then it shall be paid to the
Receiver General, and shall be dealt with in all respects as

money coming to the Seignior out of the Special Fund ap-
propriated in aid of the Censitaires ; and the paying of such
redemption money shall always be one of the purposes for

which money may be raised on the credit of the Conso-

lidated Municipal Loan Fund for Lower Canada, under

any law in force for raising money on the credit of such

fund : and the redemption money under this section shall Money may

always be

always be the capital sum of which the remtes redeemed raised for this
. purpose on the
shall be equal to the legal- interest, unless another rate be eredit of the
. . . ; . icipal 1
agreed upon by the Censitaires and a Seignior having the fog 7o

right to such redemption money, forhis own use.

MISCELLANEOUS PROVISIONS.

XXX. No sale under writ of execution (par décret) shall Décret not to
. . . purge sei-

have the effect of liberating any immoveable property then gniorial rights
or theretofore held @ titre de cens, and so sold, from any of o *% e
the rights, charges, conditions or reservations established :ﬁg;‘fen““g
in respectof such immoveable property in favorof the Seignior,
due before the completion of the schedule of the seigniory
in which such property lies, or from any renfe constituée

payable thereon under such schedule, but every such immo-
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veable property shall be considered as having been sold sulb«
ject thereafter to all such rights, charges, conditions or re-
servations, without its being necessary forthe Seignior to
make an opposition for the said purpose before the sale.

XXXI. If notwiihstanding the provisions of this Act, any
opposition afin de charge be made hereafter for the preser-
vation of any of the rights, charges, conditions or reser-
vations mentioned in the next preceding section of this Act,
such opposition shall not have the effect of staying the sale,
and the Opposant shall not be entitled to any costs thereon,
bat it shall be returned inio Court by the Sheriff after the
sale, to be dealt with as to law may appertain.

XXXII. The Seignior of whom any land the tenure of
which shall be commuted under this Act, was held, shall
be maintained, in his privileges and hypothecs on the land,
for the payment of all arrears of seigniorial rights lawfully
due at the time of sach commutation.

CERTAIN LANDS DECLARED TO BT AND TO HAVE BEEN HOLDEN
IN FAANC-ALLEU ROTURIER.

XXXIIl. Alllands which any Seignior has, by any act
(acte) or deed in writing heretofore executed, released or
agreed io release from aJl seigniorial rights in consideration
of the payment of any sum of money or of any annual rent,
are hereby declared to be and to have been, from the day of
the date of every such act (acte) or deed, free from all such
seigniorial rights and holden in franc-allew roturier ; but the
Commissioners, for the purpose of making the schedules of
seigniories in which any such lands are situate, shall deal
with all such lands as if they were now held en roture, and
when the same are liable to an annual reni, shall establish,
and specify in the schedule, the capital of every such rent,
in order thai the same may be redeemed by the person liable

therefor, in the same manner as any rente constituée esta-
blished by this Act.
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_ XXXIV. All lands upon which mortmain dues '(des droits Cortain lands
'ti’indemnité) have been paid to any Seignior, and which oo which
- ST mortmain dues
have not been sold or conceded since such payment to par-have been
e . . . . paid, to be
ties holding otherwise than in mortmain, are hereby de-hed'm frane-
clared to be and to have been, from the day of the date of “** ¥
such payment or of any act (acte) or deed in writing, bin-
ding the owner to pay the same, released from all seigriorial

dues and duties and held en franc-allew roturier, but subject
to the payment of a renfe constituée equal to the cens and

rent legally due thereon.

INTERPRETATION AND ‘®XTENT OF THIS ACT.

XXXV. And, for the interpretation of this Act—Be it Act not to ex-
enacted, That none of the provisions of this Act shall extend :z?;ﬁg;::&m
to the wild and unconceded lands in seigniories held by the
Crown in trust for the Indians, nor to the seigniories held
" by the Ecclesiastics of the:Seminary of St. Sulpice of Mon- seigniory of
treal, nor to either of the fiefs Nazareth, Saint Augustin, tohfes%msiﬁf-}%e,
Saint Joseph, Closse and Lagauchetiere, in the City and‘;‘i;ﬁfgfgigf i
County of Montreal, norto any other arriére-fief depending
upon (relevant de) any of the said seigniories, nor to the sei-
gniories of the late order of Jesuits orother seigniories held grown and
by the Crown and not above mentioned, nor to the seigniories gﬁf;‘f:;_&i"
held by the Principal Officers of Her Majesty’s Ordnance, nor
to any lands held en franc-allew noble and granted under and
by virtue of the Act of the Parliament of the late Province of |
Lower Canada, passed. in the third year of the Reign of His ﬁfrsti‘e’irl.i';‘?in
late Majesty King George the Fourth, and intituled : An Act Adk. of L. C.'3
for the relief of certain Censitaires or grantees of La Salle and Geo. ¢, ¢. 14,
others therein mentioned, possessing lands within the limils of
the township of Sherrington : Provided always, that the Go-Proviso :
vernor in Council may if be shall see fit, grant to the Clen- ST Doy

. : grant equal ad-
sitaires of the Crown seigniories the revenues whereof belong 7antagesto
) . > ) L O Censitaires in
to the Province, (including ‘the seigniories of the late order Crown sei-
. . . gniories.
of Jesuits), upon commutation of their lands, equal advan-
tages and relief as are hereby granted to the Censitaires of

seigniories not excepted from the operation of this Act.

Ordnance
Seigniories.
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Ack not to XXXVI Nothing herein contained shall affect the right
ok uerea, to, or the recovery of, any arrears of seigniorial dues ac-
crued before the passing of this Act, orshall give any person
whomsoever any right of action for the recovery of money of
other value paid by him or his predecessors in the form of
rents or other seigniorial dues, or for the recovery of damages
which he may pretend to claim for the privation of any right
of which he may deem that he has been illegally deprived
by his Seignior, unless he would have had such right of
seignior’s  action if this Act had not been passed ; nor shall any thing
pgts w0 % 1 in this Act be construed to weaken or to support any claim

termined as 1
b10y “fg"gfssfnz of any Seignior or of any Censitaires to any right claimed by
of this Aet.  or for them respectively, at the hearing on the questions and
propositions to be submitted under this Act to the Judges
for their decision, but the same shall be decided by the law

as it stood immediately before the passing of this Act.

(I)fnt;é%gmm XXXVI. The word ‘seigniory,” wherever it occurs in
this Act, shall be construed as meaning any part of a fief,

Seigniory s arriére-fief or seigniory held by a single individual, or by a
corporation, or held by several persons in common ( par in-

divis) as well as the whole of a fief, arriére-fief, or seigniory,

except in such parts of this Act in which the words ¢ arriére-

Jief 7 and “seigniory” are made use of to distinguish the

Seignlor;  fief dominant from the fief servant ; and the word * Seignior”
shall be construed as meaning any corporation, or any sole

proprietor, and all persons who are proprietors in common

(par indivis) of any part of a fief, arriére-fief or seigniory, as

well as any person or corporation, being sole proprietor,

and all persons, proprietors jointly and par indivis of the

Seignior and  Whole of any such fief, arriére-fief, or seigniory : the words
Consilazres ¢ Seignior” and “ Censilaire” shall apply to the owner of
any rente constituée created under this Act, and the person

charged therewith, respectively, as well as to the owner of

and person charged with the rights and duties represented

ffjéfsi?rial by such rente ; the words * seigniorial rights,” whenever
= they occur in this Act, shall include and be construed as
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including all rights, duties, charges, obligations, and sei-.
gniorial or fendal dues whatsoever ; the word ¢ land ” shall pana.
fnean any lot, piece or parcel of land, and shall include the
buildings thereon constructed, and all its appurtenances.

XXXVIIL. The Legislature reserves the right of making Rightto amend
any provision, declaratory or otherwise which may be found s Actin fur-
necessary for the purpose of fully carrying out the intent of intentreserved.
this Act; which intent is declared to be,—to abolish as s0on 1t intent do-
as practicable, all feudal or seigniorial rights, duties and et
dues, substituting therefor rentes constituées of equal value,—
to grant to the Seignior a fair indemnity, and no more, for
all the lucrative rights which the law gives him, and which
this Act will abolish,—to preserve the rights of third parties,
unless such rights be lost by their own neglect or laches ;—
and to aid the Censifaire out of the Provincial Funds in the
redemption of those seigniorial charges which interfere most
injuriously with his independence, industry and enterprise ;
and every enactment and provision of this Act shall receive
the most liberal construction possible with a view to ensure
the accomplishment of the intention of the Legislature, as
hereby declared.

XXXIX. The “Interpretation Act” shall apply to this Act. Interpretation
Act to apply.

XL. This Act shall be known, cited and referred to as snort titie.
“ The Seigniorial Act of 1854.”

XLI. This Act shall apply to Lower Canada only. Txtent of Act.

FORM A.

Public notice is hereby given that the schedule (of the fief,
arriére fief or of the seigniory) of (name of fief, arriéresfief or
seigniory) shewing the remies constituées into which the
feudal and seigniorial rights, dues, charges, obligations and
rents due and payable upon each land in such (fief, arriére-



32a

fief or seigniory) are converted, is completed, and that a tri-
plicate thereof has been deposited in the office of the Re-
ceiver General, and another in the office of the Superior
Court in the District of and that the third remains
in the possession of the undersigned.,

(Here give the name of the locality in which the Commissioner
is sitting, and the date.)

A. B.

Commissioner under the Sei-
gniorial Act of 1854.




ANNO DECIMO-OCTAVO
VICTORIE REGINA.

CAP. IIL.
An Act to amend the Seigniorial Act of 1854.

[Assented to 30th May, 1854.]

HEREAS it is expedient to amend The Seigniorial Preamble.
Act of 1854, so as to facilitate the operation thereof :
Be it therefore enacted by the Queen’s Most Excellent Ma-18 V. ¢. 3.
jesty, by and with the advice and consent of the Legislative
Council and of the Legislative Asszmbly of the Province of
Canada, constituted and assembled by virtue of and under
the authority of an Act passed in the Parliament of the United
Kingdom of Great Britain and Ireland, and intituled, An
Act to re-unite the Provinces of Upper and Lower Canada,
and for the Government of Canada, and it is hereby enacted
by the authority of the same, as follows :

1. Notwithstanding any thing in the twenty-eighth and Rene cons-

. . . . . tituée in sei-
twenty-ninth sections or in any other part of the said Actgniories, in
contz-lined, any consti L ted rent (remte constituée) established?ﬁf;ﬁ;&ﬁ_
by virtue thereof in any seigniory, in relation to which an tionsare filed,

. L. may be redee-
opposition shall have been filed under any of the provisionsmed, and how.
of the said Act, may, at any time, be redeemed by payment
to the Receiver General of the capital thereof with interest

computed up to the date of such redemption :

2. And the Receiver General shall dispose of all such mo-

neys as follows :
3
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If they accrue in a seigniory, in relation to which oppo-
sition has been made on the ground that such seigniory is
entailed (substituée) or held by a curator, tutor or other pex-
son holding in trust for others, and mnot as absolute pro-
prietor (jure proprietario,) the Receiver General shall, on
the day in each year, on which the rente would have become
due if it had not been redeemed, and so long as such entail
(substitution) or tenancy in trust (fidéicommis) shall subsist,
pay to the person entitled to the revenue of the seigniory,
interest upon the capital of all such rentes at the rate of six
per centum per annum, and he shall pay the capital thereof
at the expiration of the substitution, or tenancy in trust, to
such person as shall be designated by the Judgment of the
Court before which such opposition shall have been made :
Provided always, that it shall be lawful for the said Court,
on petition of such curator, tutor or other person holding in
trust for others, at any time, before the expiration of the

the purchase of gy hstitution or tenanecy in trust, to order that such capital, or

real estate to

be held on the any portion thereof, shall be, by such curator, tutor or other

same conditions

to which the
money itself
was subject.

And if upon
hypotheeary
claims.

person, laid out and invested in real or immoveable proper-
ty to be designated in the order, and thereupon, it shall be
lawful for the Receiver General to pay the sum mentioned in
such order to the person or party therein designated as the
vendor of such real or immoveable property, or as otherwise
entitled to receive the price thereof, and thereafter such real
or immoveable property shall be subject to all such and the
same trusts (fidéicommis) or entails (substitutions) as the
seigniory, in respect to which the same was so ordered to be
acquired as aforesaid. -

And if they accrue in a seigniory, in relation to which such
opposition has been made by reason of hypothecary claims
thereon, and not upon the ground of the same being entailed
or held in trust as aforesaid, the Receiver General shall deal
with such moneys in the same manner as with money accru-
ing to the Seignior out of the Special Fund appropriated by
said Act in aid of the Censitaires.
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3. And in every seigniory, the Seignior whereof shall have 1y other sei-
g - ) . . P, o g s gniories, Cen-
the right to receive the capital of the rentes constiiuées 1o be Sitatres to have
established under the said Act, such reites may be redeemaed, eight days in

each year on
without the consent of the Seignior, by paymeni of the capital which to re-
thereof to the Seignior or to his agent, either on tue day on doem-
which such rente shall annually become duae, or on any one
of the seven days immediately following ; and whenever the
capital of any such renfe shall have been duly tendered to
any such Seignior or to his agent, on any one of the said
days, and the same, or a receipt therefor, shall have been
vefused, such rente shall become redeemable at any time
thereafter.

II. And whereas the objects, for which Seigniors under the xo jettres de
existing law are permitted to obtain letives de terrier for the lorrier tobe
purpose of forming 2 new terrar (papier terrier) or land- selsniories in
roll, will be secured in a manner less onerous to the Cessi- Act applies.
daires by the provisions of the said Seigniorial Act of 1854, in
so far as such objects are reconcilable with the inieation of
the Legislature in passing the said Aet : therefore the right
of Seigniors, in Lower Canada, to obtain such leitres de ter-
vier in or for any seigniory to which the said Seigniorial
Act of 1854, as amended by this Act, extends, is hereby abol-
ished, and the Act of the Legislature of Lower Canada, pas-
sed in the forty-eight year of the Reign of King George the
Third, and intituled, An Act which declaresin whom gs vested 4A8ct(}r?f3,lzé.cé,
the power of gramting des lettres de terrier in this Province, repealed as to

. P . such sei-
in so far as regards every such seigniory, is hereby repealed. gniories.

III. And whereas, under the said Act, no mutation fine will Recita,
be payable on any mutation of land in a seigniory subject to
its provisions, or of such seigniory itself, occurring after the
publication of the notice of the deposit of the schedule there-
of, and there is therefore a strong templation to defer muta-
tions until after such publications, or to conceal the fact of
their being made before it, to the great inconvenience and
loss of all parties; And whereas some time will elapse be-
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fore the schedules of all the seigniories can be completed ;
And whereas the appropriation in aid of the Censitaires, made
by the said Act, was made with the intent that it should take
effect immediately, and until it is payable, the interest npon
loan necessary to raise the sum required, is saved to the
%o mutation Provinee : Be it therefore enacted, That no lods et ventes,
fino to bo hore- o1t reljef or other mutation fine, shall accrue upon any

yfter payable » ] ;
inseigniories mutation which shall take place after the passing of this
0 WRIC - - . . (i | . - .

said Aot ap- Act, in any fief or seigniory .to which the said Selgmorlal
on the sum to Act of 1854, as amended by this Act, extends or applies, but
Juich he may instead thereof the Receiver General shall eredit the Fund

. . . .0
of the provin- ropri i in aid of the said Censitaires.
sole. v appropriated by the said Act i y

Censilaire, to with interest, from the passing of this Act, on the total amount
be payable te . .. . I i

the Seignior  of the appropriation, and the rente constituée payable by any
;‘;2?:3;’;;’; Seiguior to his Seignior dominant shall acerne from the pas

prommate o5 ging of this Act; And if the schedules of all the seigniories

made until the he not deposited by the first day of January, one thousand

schedules are . . .

prepared. eight hundred and fifty-six, so that the said Fund can be
finally devided among them, the Commissioners, under the
said Act, or any one or more of them authorized for that pur-
pose by instructions from the Governor through the Provin-
cial Secretary, shall, forthwith, make an approximate estimate
of the share thereof coming to each Seignior or Seignior’
dominant, to the best of their ability and according to the
best information they can obtain, and the interest from the
passing of this Act on the share coming to each Seignior
dominant, shall be paid to him on the first day of January
and July, until his share shall be finally ascertained, when
the amount so paid shall be debited to him, and he shall be
credited with the interest from the passing of this Act on his
share as so ascertained, and the difference shall be balanced
by crediting or debiting him, as the case may require, in his
account with the Receiver General in respect of such share,
with a sum equal to such difference ; and for the purpose of
making such approximate estimates as aforesaid, the said
Commissioners may require and receive from the several
Seigniors such statements, attested on oath before a Judge of
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the Superior Court or a Circuit Judge, as they shall consider

expedient for the purpose: Provided always, that the sum Proviso: as to
the claims of

paid by the Receiver General as interest under the section, U. ¢.

shall be taken into account in ascertaining the sum to which

Upper Canada may be entitled for local purposes under sec-

tion nineteen of the said Aet.

IV. The right of retrait conventionnel, which the Seignior Retrait con-
was allowed to stipulate solely for the purpose of securing to ’;;’;ﬁ;’ﬂ;‘;l

kim the payment of mutation fines, is hereby abolished.

V. The Receiver General shall, from time to time, place Receiver Ge-
any moneys in his hands as part of the Fund appropriated yeg L]fz’zyén'
by the said Act, and not then required for the purposes there- “PPt‘]fg’gﬁfd

of, at interest in any Chartered Bank, or invest the same in Att, and not

1mmed1ate1y
provincial debentures or debentures guaranteed by the Pro- required.
vinee, and shall apply the interest thereon towards making

good that allowed under the Act.

VI. And for the avoidance of dou’bls, Be it declared and Doubtsasto
certain powers
enacted, That any Commissioner, under the said Aet, may of the Commis-
give any notice required by the seventh section or by any Soners e
other part thereof, with respect to any seigniory or seignio-
ries, and another or others of them may afterwards act in any
way under the said Act with respect to such seigniory or
seigniories; and generally each Commissioner who shall
act with respect to any seigniory, shall be held to be the
Commissioner assigned to act in and for the same under the
fourth section of the said Act, unless the Governor shall have

otherwise directed and ordered.

VII. So much of the said Seigniorial Act of 1854, asTheseid Adt
provides that none of its provisions shall apply to any Iands ortain Tands
held on franc-allew noble, and granted under and by virtue of ™ SEeriPgte
the Act of the Parliament of the late Province of Lower Ca-
nada passed in the third year of the Reign of His late Majes-
ty King George the Fourth, and intituled, An- Act for the re-

tief of certain Censitaires or Grantees of La Salle and others
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{herein mentioned possessing lands wilhin the Township of
Sherrington, shall be and is hereby repealed, and the said
Act shall apply to the said lands; but inasmuch as ihe deci-
sion of the Special Court to be constituted under the sixteenth
section of the said Seigniorial Act of 1854, cannot affect the
said lands, therefore the schedule relating thereto may be
completed and deposited without waiting for the decision of
the said Special Court.

Shedulesmay  V[[]. Notwithstanding any thing in the said Seigniorial
be made for = S

the Crownsei Act of 1854, schedules may, if the Governor shall see fit se
gniories, held . . .. .
for provincial to direct, be made under the provisions thereof for the sei-
purposes. gniories held by the Crown, and the revenues whereof belong
to the Province, including the seigaiories of the late order of
Jesuits, in like manner and under the same provisions as {or
other seigniories (omitting such particulars as cannot apply
to Crown seigniories), and with like power to the Cominis-
sioners ; Provided that no part of the appropriation in aid of
the Censitaires made by the said Aect, shall be applied to-
wards the redempfion of seigniorial rights in such Crown
seigniories, nor shall any such schedule be deposited in the
manner provided in the thirteenth section of the said Act, or
operale any compulsory commutation of tenure, or substitu-
tion of any rente constituée for the seigniorial rights and dues
gfgzcghzggejlsein such seigniory ; but the Governor in Council may, if he -
dules. see fit, allow the Censituires in the said seigniories, upon
commutation of iheir lands, equal advantages and relief with
those which Censitaires in other seigniories shall be fonnd to
obtain under the said Aet, and the schedules made under
this section shall serve as the basis for cultivating the extent
of such advantages and relief to be so allowed to the Censi-
taires in the said Crown seigniories.
Brrors in o IX. And whereas some ervors have crept into the french
‘éf,fffof?? Act, version of ihe said Act which it is desirable to correct: Be
it enacted, that in the said {french version, for the words ¢ zef

que designé”, in the eight line of the fourth paragraph of the
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fifth section of the said Act, the words “ comme étant distinct”
shall be substituted ;—and for the words ¢ guinze jours d’a-
vis”, in the fourth line of the sixth paragraph of the twelfth
section, the words * hui¢ jours d'avis” shall be substituted,—
the lines herein refered to being those in the first official edi-
tion of the said Act printed by the Queen’s Printer.

X. After any schedules shall have been completed and de- Schedules and
posited under the said Act, it shall not be impeached or its ggﬁ;f&?dgin_
effect impaired for any informality, exror or defect in any 4% ™esud
prior proceeding in relation to it, or in any thing required by afterwords im-
the said Act to be done before it was so completed and depo- wait, of formm.
sited, but all such prior proceedings and things shall be held
to have been rightly and formally had and done, unless the
contrary expressly appear on the face of such schedule ; and
the same rule shall apply to all proceedings of the Commis-
sioners under the said Act, so that no one of them, when
completed, shall be impeached or questioned for any infor-
mality, error or defect in any previous proceeding, or in any
thing therefore done or omitted to be done by the Commis-

sloners or any of them.

XI. For the purposes of the said Act, every person occupy- gertain persons
. . ) . s . . occupying
ing or possessing any land in any seigniory with the permis- [ o728
sion of the Seignior, or from whom the Seignior shall have g;‘;gi‘ltgfe Sei-

received rentes or other seigniorial dues in respect of such deemed Censi-
taires.

land, shall be held to be the proprietor thereof as Censitaire.

XII. Any person who shall in any manner interrupt, ob- Persons unlaw-
struct, impede or molest a Commissioner named under ¢ The ileiiylﬂ;diﬂf
Seigniorial Act of 1854, or any person acting under his in- ff:‘;‘;gg’“igg’
structions, in the execution of his duty in any matter con-?v‘i)glt;:g fﬁlt
nected with the carrying into effect of the said Seigniorial nished.

Act of 1854 or of this Act, or shall in any manner deter, pre-
vent or hinder, by force, threats or otherwise, any such Com-
missioner, or person acting under his instructions from per-
farming any duties assigned to him by and under either of

the said Acts, shall be liableto be imprisoned for every such
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such offence for a period not exceeding two months, and it .
shall be lawful for any one Justice of the Peace to commit

any person convicted before him, on the oath of one credible

witness, of any such offence ; and no conviction, order, war-

rant or other matter made or purporting to be made under

this Act, shall be quashed for want of form, or be removed,

by certiorari or otherwise, into any of Her Majesty’s Courts

of record for want of such form.

XIII. In citing or referring to this Act in any Act or pro-
ceeding whatsoever, it shall be sufficient to refer to it as the
“ Seigniorial Amendment Act of 1855,” by which title it shall
be known and called. ’
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PROCEEDINGS OF THE SPECIAL COURT,

Held under the authority of the Seigniorial Act of 1854,
passed by the Provincial Parliament of Canada, in the
18th year of Her Majesty’s Reign, Cap. 3.

Thursday, the 22nd of February, 1855.

The Honorable Lewis T. Drummond, Her Majesty’s At-
torney General for Lower Canada, files “ Questions” in
the english and french languages, to be submitted to the
Judges of the Court of Queen’s Bench and of the Superior
Court for Lower Canada, under the provisions of the Sei-
gniorial Act of 1854. (1).

APPEARANCES FILED.

Date. Names of Seigniors, Names of seigniories. Attorneys.
1855.
May, 5| L. M. Viger.-oeeovrevreensnsennns Repentigny...«-coveoe- C. 8. Cherrier.
Dme Marie Aurélie Faribault.»».-. I’ Assomption Bayeul:- . b
Hon : John Pangman:«:«-uveve.n. Lachenale:«c:eecvesnn C. Dunkin.
John Fraser.««esveecenceraiiians Contre-cceur, Cournoyer- £
Hon. J.R. Rolland.- coevvensonsons Monnoir.s sv«cseamaesas o
Dme C. C. Delothinidre: coveevras Riga,ud, .......... eeens “
Hon : John M. Fraser.c»sseeee-s-- Mount-Murray...---+.. £
J. 8. C. Wurtele.eeoererenaans ++s . Riviere David & Bourg-
: Marie de 'Est.- .- Robt. Mackay.
Arthur Rogs e« cervesnecanannnan. 8t. Giles de Beaurivage- “
May, 7|John 8. Camphbell.- <+ avnvieennnns L’Islet du Portage (Que-
BC)rer s e v e €«
William Pozer«s coesesenecenennnn Aubert-Gaillion. =« vee- &
Hon: D. B. Vigerseeereeeeennones Isle Bizard-««--«---u 4. C. 8. Cherrier.
Goorge H. Monkeeseeereerseeonss Blainyille- s« ereveersos. s
OLT. Bruneau.-rrseersservcansnas Montarvillessveresevens "
Hon : L. J. Papineaut.»+ ceoeeenn. Petite-Natione«eeeavves R
Dme M. H. C. Juchereau Duchesnay, | Deschaillons (Quebec). .- w«
g3 qualité . oavernnraiirnan, St. Ours (Montreal).- - - i

(1) See the judgment hereinafter cited.
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Date. Names of Seigniors. Names of seigniories. Attorneys.
A 2se B Panct ot B
g hérdse Bugénie Panet et Ben-
Mq‘y’ ! Dme.]a[‘mxn Abbotbt ................ Ra,meza,y"_. ............ C. 8. Cherrier.
Dme Murie Louise Panet et Art. La-| - .
INOLHE, - o v v var s eeneneeen ey Part of D’ Aillehout- «« » + “
Pierre Louis Panet.-+--rvouernias Part of D’aillebout and
of Ramezay-- “
Ursulines Nuns of Quebec.- v+ .-+ Ste.Croix and other places C. Dunkin,
W. Berezy and De.Lise.Aurélie Panet.| Part of D’aillebout- C. 8. Cherrier.
Dme Charlotte Mélanie Panet.- -« - @ o ¢
Charles Alfred Cuthherby»«--»+ -+

Edward Octavian Cuthbert and

Dme CéciliaAnnaFrances Cuthbert
ANl Vire e receneenns e

Hon : James Lesliges s vonvenneeni

———

Hon : Ross Cuthberfeecvveuee.nn
Henry. W. Trigge & Thomas Trigge

tutor to Alfred Trigge-+-----.
Hon : Dominique Mondslot-««« -«

John Yule.
John Nairne.
O1. Perrault de Linidre« -+ evvvnns

Charles James Unwin Grant-«-- ...
Alex. E. Kierzkowski & al.
Susan JoNnSon« vs e vreretnnnncnnnn
Dme Louisa Sophia Campbeil. - - -

Joseph Frederick Allard
Charles Aug. Max. Globenski & al..

Thos. Edmund Camphell-«+---....
Dme Louise Chartier de Lothinidre

and vir.
Dme Marie Eliz. Grant-»«---xc...
Samuel Gerrard.
Dme Marie A. T. T. DeLanaudidre-

The same and Chs. Leodel.
Amelia Martha Bowman-«-«».....
George Casimir Dessaulles.
Louis Antoine Dessaulles.
Dme Rosalie Eugénie Dessaulles. -
Dme Charlotte Ta.rlen De Lanau-
digre.

Oharles B. T. T. DeLanaudidre.. - -
Chs. J. Chaussegros De Lery & al..-

Sir Edmund Filmer & al..
Mary Christian Burton & vir.
Dme Marie Gtenevidve Sophie Ray-

MONAe + v rvtvnnnetrnnnnnnnns
Oatherine Anna Gordon.«-«.c.....
David Shaw Ramsay.

Berthier and St.Cuthbert.
Bourchemin and Ram-
B arerraneaennns

+|8. Francois and Lussau-

Lanoraie and d’ Autré. -.
Nicolebe srvreoneacnns
Part of Debartach and of
Rougemont. -
Cha.mbly Basgt---..-e0n
Murray (Quebec)
Taschereau, Liniere & St.
Joseph de la Beauce.
Longueuﬂ
8t. Francois le Neuf...
Argenteuil.

digre (3 Rivers).-
Foucault: «veevneranean
Mille Isle and part of 2

Mountains-
Rouvilles ... grate e

Vaudrenilsesseroaeeann
Beleil and Augmentation
Maskinongé.. + e« v on -
L:Lva,ltrle, (Part) (Fief

Tailland). e v evevenn

Lavaltrie..... eeveeenn

Dessanlles:vvevene. ..
-iRosalig:seevnen renaean

Tolietto. v v e vnnennnan
Rividre-du- Loup (Que-
bee)- - en
- | Paxt of Lavaltne -------
nga.]ud -Vaudreuil (Que-
Champlam (3 Rivers)-.
NOFan: - eevernvensns

Terrehonne: «+«+«-. vess
Sahrevois,.c coevvennann
Ramsay and Bourchemin.

T. R. Ramsay.
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Monday, the 1th of May, 1855.

C. Dunkin, esquirz, files, on behalf of Dame Charlotie
Chartier de Lotbiniére, wife of William Bingham, esquire,
Seignioress of the fief and seigniory of Rigaud, in the
District of Montreal, a series of ¢ Supplementary Questions”
or ¢ Counter-Questions.”

He also files another series of “ Supplementary Ques-
tions ” on behalf of Dame Louise Chartier de Lotbiniére,
wife of the Honorable Robert Unwin Harwood, Seignioress
of the fief and seigniory of Vaudreuil.

Also, another series of *“ Supplementary Questions ” on
behalf of the Honorable John Pangman, Seignior of the fief
and seigniory of Lachenaie, in the District of Montreal.

Also, another series of ¢ Supplementary Questions” on
behalf of the Honorable John Malcolm Fraser, Seignior of
the fief and seigniory of Mount-Murray, in the District of
Quebec. 7

Also, another series of ¢ Supplementary Questions” on
behalf of the Honorable Jean Roch Rolland, Seignior of the
fief and seigniory of Monnoir, in the District of Montreal. (1)

Wednesday, the 24th day of August, 1855.

E. Parant, esquire, Assistant-Provincial Secretary, trans-
mits, this day, to the Deputy Clerk of Appeals, Charles
Drolet, esquire, at Quebec, a Proclamation of which the
following is a copy.

(1) See the jugement hereinafter cited.
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“ Province or CaNaDa,
LOWER CANADA.

« His Excellency Str Epmuxp Warxer
Heap, Baronet, Governor General of
British North America and Captain
General and Governor in Chief in and
over the Provinces of Canada, Nova
Scotia, New Brunswick and the Island
of Prince Edward and Vice-Admiral

of the same, §c., &c., &ec.

“To all to whom these presents shall come, GREETING :

“ 1. T. DrumMmonD, Know ye that pursuant to the Pro-
Aity-Genl. visions of an Act of the Legislature

of the Province of Canada, passed in the eighteenth year of
Her Majesty’s Reign, intituled ¢ An Act for the abolition of
feudal rights and duties in Lower Canada ”” and in virtue of
the authority in me vested by the said Act, I, Sir Edmund
Walker Head, Baronet, Governor-General of the said Pro-
vinee, do, by this my Proclamation, direct that a special ses-
sion of the Judges of the Court of Queen’s Bench and of the
Superior Court for Lower Canada, for the purposes of the said
Act, shall be held at the City of Quebec, in the said Provinee,
on Tuesday, the fourth day of September now next ensuing
at the place known as the Court House for the District of
Quebec ; of all which Her Majesty’s Judges of the said
Cowts and all Seigniors and others whom these presents do
or may in any wise concern, are hereby required to take
notice and govern themselves accordingly.

¢ Given under my Hand and Seal at Arms, at Quebec,
this twenty-third day of July in the year of Our
Lord one thousand eight hundred and fifty-
five and in the nineteenth year of Her
Majesty’s Reign.
Epmunp Hrap,

“ By Command,

Gro. Er. Carrier,
Secretary.”
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Tuesday, the Ath day of September, 1855.

The Special Court, composed of the Judges of the Court
of Queen’s Bench and of the Superior Court for Lower Ca-
nada, constituted under the authority of ¢ The Seigniorial
Act of 1854,” passed by the Legislature of this Province in
the eighteenth year of Her Majesty’s Reign, and intituled
“ An Act for the abolition of feudal rights and duties in
Lower Canada,” met in the City of Quebec,on Tuesday, the
fourth day of the month of September, in the year 1855,
being the day fixed by the Proclamation of His Excellency
the Governor General, bearing date the 23rd July, 1855.

Present :—The Honble. Sir Lovis Hirroryre La FonTaTvE,

Bt. Chief Justice of the Court of
Queen’s Bench.
The Honble. Epwarp Bowenw,

Clief Justice of the Superior Court.
The Honble. Mr. Justice AvLwin, ) Puisné Judges of the
[14

Mr. Justice Duvar, said Court of Queen’s
“ Mr. Justice Caron, Bench.
AND
The Honble. Mr. Justice Dav, h
“ Mr. Justice Smirwm,
b Mr. Justice VanrFELSON, :
¢ Mr. Justice C. MonpeLET, { Puisné Judges of
« Mr. Justice MerzpITH, the said Superior
“« Mr. Justice SzorT, Court.
“ Mzr. Justice Moriw,
“ Mr. Justice BaneLEy, y

The Clerk of Appeals reads the Proclamation above set
forth.

The Attorney-General produces six numbers of the Canada
Gazette, containing the Questions submitted by him, to wit:

No. 8 Vol. XIV. of the 24 February, 1855.
(13 9 [41 [19 [11 3 March) [14

11 ]O (14 (13 [19 10 €« 19
43 ]1 (13 [14 44 1'7 13 [14
(41 12 (13 113 (13 24 (13 (11

11 13 113 [13 (44 31 (14 44
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On motion of C. S. Cherrier, esquire, advocate, permis-
sion is granted to the Reverend Genilemen of the Seminary
des Dlissions Elrangéres, established ai Quehec, in the Dis-
trict of Quebec, Seigniors and proprietors in possession of
the fiefs and scigniories of Beaupré, Sault-au-Matelot and
Coulonge, in the said District, and of the fief and sei-
gniory of Isle Jesus, in the District of Montreal, and of other
places, to appear and file their appearance subject to all le-
gal objection.

Messrs. F. Real Angers and T. J. J. Loranger appear as
counsel on behalf of the Crown, to be heard upon the “ Ques-
tions” prepared and submitted to the Court by the Attorney-
General.

Upon the suggestion of the Honble. L. T. Drummond,
Attorney-General, the Court is adjourned till the following
day, in order that the Parties may come to an understand-
ing, as to the order to be observed in the argument of the
¢ Questions,” and ‘ Supplementary Questions” submitted
1o the decision of the Tribunal.

Wednesday, the 5th day of September, 1855.

Present :—The Honble. Sir Lovuis HiproLyTE Laronraing,

Bt. Chief Justice of the Court of
Queen’s Bench.

The Honble. Epwarp Bowen,
Chief Justice of the Superior Courl.
The Honble. Mr. Justice Aviwin, ) Puisné Judges of the
(41

Mr. Justice Duvar, said Court of Queen's
“ Mr. Justice Caron, Dench.
AND
The Honble. Mr. Justice Davy, h
« Mr. Justice Smirw,
“ Mr. Justice VanwrLson,

Puisné Judges

« Mr. Justice C. MonpELET, e 4 'd S

¢« Mr. Justice MerepITH, > Of,t-le,mvl( *
“ Mr. Justice Smorm, perior Court.
u Mr. Justice Morw,

“ Mr. Justice Banerey. J
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The Honorable Attorney General, Lewis T. Drummond,
submits to the Court the ¢ Questions” prepared by him,
and verbally takes his conclusions upon them, and at the
same time files a printed summary of legal propositions (1)

The argument commenced between Messrs. Angers, Lo-
ranger and Barnard, Counsel for the Crown, on the one side,
and Messrs. Cherrier, Mackay and Dunkin, on behalf of the
Seigniors, on the other, both upon the ¢ Questions” submitted
by the Attorney Generzl, and upon the * Supplementary Ques-
tions ”” of the Seigniors, occupies the attention of the Court
during the 5, 6, 7, 8, 10, 11, 12, 13, 14, 18, 19, 20, 21,
22, 24, 25, 26, 27, 28 and 29th days of September, and
during the 8, 4, 5, 6, 8, 9, 10, 11, 12, 18 and 17th days
of October. (2)

On the 8th of September, 1855, the Honorable Henry
Black, D. L. and C. Duunkin, file a series of ¢ Supple-
mentary Questions” or “Counter-Questions,” on behalf of Sir
Edmund Filmer, of East Sutton Place, in the County of
Kent, Baronet, and Member of the Imperial Parliament, of
David Arthur Munro, Major in Her Majesty’s 12thregiment
of Lancers, and of William Woodrooffe, of London, gentle-
man, Seigniors, in possession of the seigniory of Champlain,
in the District of Three-Rivers. (3)

(1) See the judgment hereinafter cited.

(2) Persons composing THE Court :—Judges :—Sir L. H. LaFontaine, Baronet,
Chief Justice of the Province of Lower Canada, President of the Court of Queen’s
Bench ; the Honorable E. Bowen, Chief Justice of the Superior Court for Lower Ca-
nada; the Honorable T. C. Aylwin, the Honorable John Duval, the Honorable R. E.
Caron, (the three latter Judges of the Court of Queen’s Bench), the Ionorable
C. D. Day, the Honorable J. Smith, the Honorable G. Vanfelson, (deceased during
the sitting of the Court), the Honorable C. Mondelet, (the four last Judges of the
Superior Comrt at Montreal), the Honorable W. C. Meredith, Judge of the Superior
Court at Quebec, the Honorable E. Short, Judge of the Superior Court at Sherbroolke,
the Honorable A. N. Morin and the Honorable W. Badgley, (the two last Judges
of the Superior Court at Quebec) comprising all the Judges of the Court of Appeals,
or Queen’s Bench, and of the Superior Court, with the exception of the IHonorable
D. Mondelet, Judge of the Superior Court at Three-Rivers, who abstained from
sitting, being himself a proprietor of fiefs.

Mr. J. U. Beaudry is the Clerk of the Court. The advocates employed on behalf
of the Crown are the Honorable L. T. Drummond, Attorney General, F.R. Angers,
of the Quebec Bar, T. J. J. Loranger, @. C,, and E. Barnard, of the Montreal Bar.
C. 8. Cherrier, Q. C., R. Mackay and C. Dunkin, all three of the Montreal Bar,
appear on behalf of the Seigniors.

(3) See the judgment hereinafter cited.
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On the 18th of October, 1855, the Court adjourned to the
10th of January, 1856, then to the 15th and then to the 18th
of the same month, and form that day to the 25th of February
and finally to the 6th of March, to render judgment.

The argument took place in the following order :

On the 5th of September, 1855, Drummond, Angers; 6,
Angers, Loranger; 7, 8, 10, Loranger ; 11, 12, Angers, Lo-
ranger ; 13, Mackay; 14, 18, 19, 20, 21, 22, 24, Dunkin;
25, 26, 27, 28, 29, (Oct.) 3, 4, 5, 6, 8, Cherrier; 9, 10, Dun-
kin; 11, 12, Angers, Loranger ; 13, Loranger; 17, Dunkin,
Cherrier, Mackay, Barnard, Angers & Loranger.

During the Sittings of the 6th, 7th, 8th, 10th and 11th of
March, 1856, the Judges give their respective opinions; and,
at the last of these Sittings, the Decisions and Answers of the
Court upon the “ Questions” submitted both by the Attorney
General and by the Seigniors, are pronounced and given.
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LOWER CANADA.

SPECIAL COURT

“THE SEIGNIORIAL ACT OF 18547

Quebec, 11th of March, 1856.

Present :—The Honble. Sir Louis HippoLyTE LaFoNTAINE,

Bt. Chief Justice of the Court of
Queen’s Bench.

The Honble. Epwarp BOvWEN,
Chief Justice of the Superior Cour!.

The Honble. Mr. Justice Aviwin, ) Puisné Judges of the
«“ Mz, Justice Duvax, said Court of Queen’s
“ Mzr. Justice Carow, Bench.
AND
The Honble. Mr. Justice Davy, ]
« Mr. Justice Smuth, ]
“ Mr. Justice C. MoNDELET, L
« . Puisné Judges
Mr. Justice MEREDITH, e
« . of the said Su-
Mr. Justice SHorT, | erior Court
« Mzr. Justice Morin, p 7 -
S Mr. Justice BapeLEy. J

T'he Court proceeding to adjudicate, as well on the Questions
framed and submitted by Her Majesty’s Attorney General
lor Lower Canada, as upon the Supplementary or Counter
Questions of the Seigniors hereinafter named, doth, by
these -presents, pronounce and deliver the decisions and

4
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opinions of the said Judges, in the manner set forth in the
following answers, to wit :

L.

IN THE INSTANCE UPON THE
QUESTIONS OF THE ATTORNEY GENERAL.

First question.—At the time of the introduction of the
Custom of Paris (Coutume de Paris) into Canada, what was
the effect of the feudal contract as to the division of the pro-
perty between the Seignior of a fief and his Feudatory or
Censttaire, in the part of France formerly known as “ La
Prévoté et Vicomté de Paris”?

Second question.—Had that contract the effect of dividing
the property between the Seignior and the Censitaire, so asto
give the dominium directum (domaine direct) to the former,
and the dominium wutile (domaine utile) to the latter ?

Legal Proposition submitted on behalf of the Crown.—Nos.
1 and 2. At the time of the introduction of the Custom of
Paris (Coutume de Paris) into Canada, the effect of the
feudal contract, in that part of France formerly known as
“ La Prévoté et Vicomté de Paris,” was to divide the pro-
perty between the Seignior of a fief and his Feudatory or
Censitaire, so as to give the dominium directum (domaine

direct) to the former, and the dominium wutile (domaine utz’Ze)
to the latter.

Answer of the Court.—1 and 2. Atthe time of the intro-
duction of the Custom of Paris into Canada, the effect of the
feudal contract, whether by subinfeudation or accensement,
in that part of France formerly known as “ La Prévoté el
Vicomté de Paris,” was to divide the estate between the Sei-
gnior of the fief-and his Subfeudatory or Tenant, Censitaire,
in such manner as to retain to the former the immediate
demesne, dominium directum, and to convey the useful

demesne, dominium utile, to the latter.—Adopted unani-
mously.



5le

- Third quéstion.—In what did the dominium directum con-
#ist? did it consist in the right te impose on the Gemzmne
‘the payment of certain rents or dues, reditus ?

Fourth queslzon.——ln what did the domininm uizle con-
sist ? did it consist in the right of occupying the soil and en-
joying the produce thereof? and did this right of occupation
and enjeyment e).tend to the waters zmd Woods as well as to
the land ? ‘

Zea'al Proposztzon submitted on beha/f of tlze Crewn.—3.
The proﬁts of the dominium directum consisted in the obli-
gations or redevamces to which the Feudatory or Censitaire -
was subject, such as the foi et hommage, the cens, the rents,
{(reditus) the lods, &c. :

Legal Proposz’tion submitted on behalf of the Crown.——A.
Those of the dominium utile comsisted in the products of the
%51l which the Feudatory or Censilaire had the right of oc-
cupying, as proprietor, and comprised the use of the unnavi-
gable waters, and of the forests corinected therewith.

Answer of the Court.—3 and 4—§ 1. The immediate
demesne consisted of the duties or dues, obligations or re-
devances, to which the Subfeudatory er Tenant, Censitaire,
was subjected ; the useful demesne consisted of the produce
of the land er thing subinfeudated,; or accensé, which the Sub-
infeudatory or Tenant had the right to occupy and enjoy as
proprietor ; previous te the subinfeudation or accemsement,
~ both the useful and the immediate demesnes were united in.
full demesne in the Sewmor,——Adopte(i unanimously.

§ 2. Woods and waters not mavigable and not ﬁoatable
wnight form a part of the useful demeanev ' :

_For theaﬂirmatlve :—‘—LaFontame, Bowen, Aylwin, Duval,
Caron, Day, Smith, Meredith, Short, Morin, Badgley.

For the negative :—Mondelet.
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§ 3. The Subfeudatory, in like manner, before his infeuda-
tion or aceemsement, bad the full demesne, saving the rights:
of the Seignior dominant, and also retained an immediate
demesne over what he had himself infeudated or accensé.

For the affirmative :—La Fontaine, Bowen, Aylwin, Duval,
Caron, Day, Smith, Meredith, Short, Morin, Badgley.

For the negative :—Mondelet.

Fifth question.~—Under the Custom of Paris, at the period
above mentioned, was the subinfeudation of lands held en
fief, an essential part of the feudal system, and was the
alienation of the fief, or of the lands composing it, forbidden #

Legal Proposition submitted on behalf of the Crown.—5..
Under the Custom of Paris, at the period above mentioned,
the subinfeudation of lands held en fief was an essential
part of the feudal system, and the proprietor of a fief could
not, without the consent of his Seignior dominant, dispose
of the lands composing it otherwise than by subinfeudation,
or batl @ cens, according to the articles 51 and 52 of the
Custom of Paris; which are as follows :

Article 51. ¢ The Vassal cannot dismember his fief to the
** prejucice, and without the consent of his Seignior ; althongh
* he may get 1id’ (se jouer), and dispose of, or make his own
* profit out of any hereditaments, rentes or cens, belonging
*“ to such fief, without paying mutation fines to the Seignior
* dominant, provided the alienation do not exceed two thirds,
*“ and that he retain the full fealty and sorme seigniorial and
‘ domanial right on that which he alienates.”

Article 52. “ And nevertheless, if the Jief become open,
‘ the Seignior may take his profits out of (explojier) the
“ whole jief, as well out of the part retained as the part
sold, unless the feudal Seignior had infeoffcd the doma-
nial right retained in making such alienation, or had re-
ceived it, together with the- acknowledgment thereof,”

(34

¢

«
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Answer of the Court.—~5. Under the Custom of Paris, at the
period above mentioned, the Seignior was not obliged to alie-
mate his lands held er fief, but when he did alienate them,
subinfeudation or accensement were of the essence of the
feudal system ; mereover, alienation was governed by the
51 article of the Custom of Paris, which is in the terms fol-
lowing :

Article 51.—* The Vassal cannot dismember his fief to the
«-prejudice, and without the consent of his Seignior ; although
“ he may alienate (se jouer) and dispose of, or make his own
¢ profit out of any hereditaments, rentes or cens, belonging to
“ such fief, without paying mutation profits to the Seignior
“ dominant, provided the alienation do not exceed two thirds,
“’and that he retain the full fealty and some seigniorial and
¢ domanial right on that which he alienates.”—Adopted
unanimously.

Sizth question.—In order to transfer this feudal system, as
it existed in a ceuntry where the soil had been occupied and
cultivated for ages by a numerous pepulation, to a new,
uninhabited and uncultivated region, was it necessary to
render subinfeudation, or in other words, the gramting of
lands to settlers to put them into a state of cultivation, bind-
ing on all proprietors of fiefs ? '

Legal Proposition submitted on behalf of the Crown.—6.
To transfer this feudal system from France to the New
World, it was neeessary to render subinfeudation, or in
other words, * the granting of lands to settlers to put them
into a state of cultivation,” binding on all proprietors of
fiefs ; and in this respect the feudal laws, as introduced into
Canada, have been considerably modified by divers enact-
ments found in the Royal Decrees, Edicts and Ordinances,
(Arréts, Edits et Ordonnances;) the titles of concession, and
the ordinances and judgments of the superior council and of
the Intendants. :
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Answer of the Court.—6. This question presenﬁng no Jegal
point for decision, this Court abstains from an answer to #.—
Adopted unanimously.

Sevenih question.—In 'gran’eing,;or_i‘nv permitting others to
grant lands in fief and seigniory in Canada, was it the infen-
tion of the Kings of Franee to make the coneession of lands
to settlers for the purpose of cultlvaztlon obllgatory om all Se1~
gniors ?

Legal Proposition submitted on behalf of the Crown A
granting, or im permitting others to grant lands in Jief and
seigniory in Canada, the Kings of France intended to make
the concession of lands to settlers .for the purpose of eulti-
-vation, obligatory on all Seigmiors ; and that intention was

elearly and explicitly manifested.

Answz’r of the Court—¥. The manifest intention of the ,
French Kings was to promete the settlememt and cultivation
of the lands of the country ; but the concession of lands for-
that purpose was not made obligatory by any law anterior to
the Arrét of 6th July, 1711.

For the affirmative *—Bowen, Aylwm Duvai Caron, Day,
Meredith, Short, Badgley.
I‘or the megative :—Ia Fontaine, Smnh Momdelet Morm,

Eighth question.—Has that inténtion been made manifest
by %pemal laws or 1ndma1ed by any other means, Whmh ‘
would aliow Courts of Juqt]@e to take eognizamce of it in
ad}ndleatmo on matiexs concerning the coneession of lands
held en fief or em roture in this eountry ¢ Would it have been
possible to' carry out that intention otherwise than by

limiting the rents, Tedemmces, for Whl@h the lands held en fief
should be coneeded ? ’

Legal Proposztwn submitled on behalf of the Crown. —8
That intention was made manifest by special laws and by
divers other means of which Caurts of Justice should take
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cognizance, when adjudicating on matters concerning the
concession of lands held en fief or en roture, in this country ;
and it would have been impossible to carry out that inten-
tion otherwise than by limiting the rents (reditus) for which
the lands held ez fief should be conceded. .

. Answer of the Court.—8. Whatever difference of opinion
may prevail with reference to the period anterior to 1711,
the manifestation of the French King’s intention for the com-
pulsory concession by Seigniors of their lands to settlers
(habitants) for cultivation, was shewn in the Arrét of that
year, intituled, ¢ An Asrét of the King commanding the cul-
tivation and occupation by settlers of the lands granted
them ;” its execution was ordered in the following terms:—
“ His Majesty also commands that all Seigniors in New
France do concede to settlers the lands demanded by them
in their seigniories at a rent charge (& titre de redevances),
without exacting any sum of money for such concessions, in
default whereof the settlers may demand the said lands of
the 'Seigniors by summons, and, on their refusal, may take
proceedings against them before the Governor General and
Intendant of the country, whom His Majesty commands to
concede the said lands to the settlers, charged with the same
vights (droits) as those imposed upon the other conceded
lands in the same seigniories, which rights should be paid
by the new settlers to the Receiver of the King’s demesne in
the City of Quebec, without any claim whatever thereto by
the Seigniors.”—Adopted unanimously.

Ninth question.—Did the ancient laws of the country oblige
the proprietors of fiefs and seigniories in Canada to concede
their lands at a rent, (@ titre de redevances,) when thereunto
required ; and was their right of property in those lands res-
tricted and limited by such obligation to concede them ?

Legal Proposition submitted on behalf of the Crown.—9.
The ancient laws of the country obliged the proprietors of
fiefs and seigniories in Canada to concede their lands for a
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vent (@ litre de redevances) whenever thereunto required ; and
their right of property in those lands was restricted and li-
mited by such obligation to concede them.

Answer of the Court.—9. The ancient laws of the country,
that is to say, those anterior to the cession of Canada to
Great Britain, obliged the proprietors of fiefs and seigniories
to grant (concéder) their lands, on demand, at a rent charge,
(atitre de redevances,)and this obligation limited the exercise
of the rights of the Seigniors in the disposal of their lands.—
Adopted unanimously.

Tenth question.—If that obligation existed, had it its origin
in the feudal rules? in the deed of infeudation? in cus-
tom? orin special laws? did it extend to every fief and sei-
gniory without regard to the motives or the date of the con-
cession ? if not, to what seigniories did it extend ?

Legal Proposition submitted on behkalf of the Crown.—10.
The obligation of conceding lands, either en arriére-fief, or
en censive, had its origin in the feudal rules which prohibited
the dismemberment of the fief. In Canada, that obligation
is expressed in a majority of the seigniorial titles; more-
over, it was established by several Decrees (Arréts) and
Judgments, and seems to have been imposed upon all Sei-

gniors holding their properties & titre de fief.

Answer of the Court.—10.—§ 1. This obligation did not
result from the feudal rules of France, but proceeded from
special laws affecting Canada.—Adopted unanimously.

§ 2. The obligation to concede was not contained general-

ly in the grants of seigniories; it was stipulated in a few of
them.

For the affirmative :—Bowen, Aylwin, Duval, Caron, Day,
Meredith, Short, Badgley.

For the negative :—La Fontaine, Smith, Mondelet, Morin.
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- § 3. It did not take its origin in the Custom, but in a spe-
oial law, namely, the Arrét of 1711. '

For the affirmative :—Bowen, Aylwin, Duval, Caron, Day,
Meredith, Short, Badgley.

For the negative :—La Fontaine, Smith, Mondelet, Morin.

§ 4. It extended to every fief and seigniory, without re-
gard to the motives of the grant, but might be controlled by
a special derogation in the royal grant to the Seignior.—
Adopted unanimously.

§ 5. The Arrét of 1711 applied to royal grants already
made at the time of its promulgation, as well as to those
made unanimously.

Eleventh question.—Did these laws provide means for
compelling Seigniors to fulfil this obligation ?

Legal Proposition submitted on behalf of the Crown.—11.
The law provided means for compelling Seigniors to concede
their lands.

. Answer of the Court.—11. The laws did provide means
for compelling Seigniors to concede their lands.—Adopted .
unanimously.

Twelfth question.—By what wribunals or public officers,
and how, could they be so compelled ?

Legal Proposition submitted on behalf of the Crown.—12.
The Governors and Infendants were invested with the powers
necessary to compel the Seigniors to concede their lands.

Answer of the Court.—12. In the case of the application of
individuals demanding concessions upon the Seignior’s re-
fusal, the authority, called upon to give effect to the obliga-
tion of concession, was that of the Governor and Lieutenant
General and of the Iatendant, in eonformity with the said
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Arrét of 1711, explained and extended by that of the 15th
March, 1732, intituled : ¢ Arrét of the Council of State,
commanding Seigniors to settle their seigniories (de faire
tenir few et liew dans leurs seigneuries,) and prohibiting
them from making sales of wild lands, (en bois debout) ;” and
by the Royal Declarations of 17th July, 1743, and 1st October,
1747.—Adopted unanimously.

Thirteenth question.—Were the rates and conditions of the
concession of lands in the seigniories regulated by special
laws? by custom ? or by the title deeds granting those lands
10 the Seigniors ? and were those concessions to be made
“ al an annual rent (g titre de redevances annuelles) of small
value, established and regulated by the usual and accustom-
ed rates of concessions” according to the custom of each sei-

gniory in particular, or according to the custom of the coun-
try in general ?

Legal Proposition submitted on behalf of the Crown.—13.
The rates and conditions of the concession of lands in the
seigniories of Canada, were regulated by special enactments,
1o be found in divers Royal Edicts and Ordinances, as inter-
preted by usage, by the judgments of the Infendants and by
a large number of concessions ex fief, or by the acts (brevets)
confirming such concessions. Those concessions were to
be made only at an annual rent (& titre de redevances) of
small value, established and regulated by the usual and ac-

customed rates of concessions, according to the usage of the
country in general. -

Answer of the Court.—13.—§ 1. The rates of the conces-

sion of lands in the seigniories were not regulated by special
laws nor by custom.

‘ For the affirmative :—La Fontaine, Bowen, Aylwin, Duval,
Caron, Day, Meredith, Short, Morin, Badgley.

For the negative :—Smith, Mondelet.
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§ 2. Nevertheless, whenever the Governor and Lieutenant
General and the Intendant were required to concede upon
the Selgmor s refusal, the rate of such concession was gov-
erned by the terms of the Arrét of 1711, which charges the
concession with the same rights as imposed upon the other
conceded lands in the same seigniories. —Adopted unani-
aously. :

'§ 3. The grants to the Seigniors did not regulate the act
of concession, except in four of those which have come to the
knowledge of the Court.

- For the affirmative :—LaFntaine, Bowen, Aylwin, Duvaly-
Caron, Day, Meredith, Short, Morin, Badgley.
For the negativé :—Smith, Mondelet.
§ 4. The question being thus put.—* Were the concessions
to be made at an annual rent charge, (& titre de redevances
annuelles) only?” .

For the affirmative :—La Fontaine, Caron, Smitﬁ, Mon-
delet, Short, Morin.

For the negative :—Bowen, Aylwm, Duval, Day, Me-
redith, Badgley. '

§ 5. The dues were not commanded by authority to be of
small value, nor was the amount established or reguhted by
any usual and accuetomed rates of concession, according
to the custom of each. part1cula1 seigniory or the custom of
the country in general, except in the case of a concession
made by the Governor and Lieuntenant General and the In-
tendant upon the Seignior’s refusal, as explained above.

;For the affirmative :—La Fontaine, Bowen, Aylwin, Du-
val Caron, Day, Meredith, Short, Morin, Badgley. .

For the neganve :—Smith, Mondelet.

Fourteenth question—What was the amount, per arpent,
of the customary dues (redevances actoutumées) mentioned
in the Decrees, Edicts and Ordinances (drréls, Edits et Or-



60 a

donnances,) and among others in the Decree (Arréf
July, 1711, intituled : “ Decree of the King which d
that the lands, which have been conceded, shall be brc
into a state of cultivation and occupied by inhabitant:
bitants)

Legal Proposition submitted on behalf of the Crown.
The amount of the customary dues (redevances accoutu
mentioned in the Decrees, Edicts and Ordinances (4:
Edsts et Ordonnances), and among others in the Decree (4
of 6th July, 1711, is 1 sol of quit rent (cens) by every ai
in front of the conceded land, 40 sols for every arpe
front by 40 in depth ; besides 1 capon (chapon) for every
pent in front by 40 in depth, or 20 sols tournois, orh
bushel of wheat for seigniorial ground rents (rentes fon
et seigneuriales) ; the maximum of these customary
(rentes accoutumées) not exceeding two sols by every a
in superficies.

Amnswer of the Court.—14. The dues varied in amot
the promulgation of the Arrétof 1711, and they varied bo
fore and since that Arrét, but nevertheless gradually ir

_sing in amount; no amount is mentioned in the 4
Edicts and Ordinances.

For the affirmative—La Fontaine, Bowen, Aylwin, I
Caron, Day, Meredith, Short, Morin, Badgley.

For the negative.—Smith, Mondelet.

Fifteenth question.—Was the amount of seigniorial
(redevances seigneuriales) fixed by that Decree (A4rrét)
July, 1711, for all seigniories, ‘atthe rate then establ
by custom in the country ?

Legal Proposition submitied on behalf of the Crown.
Whatever may have been the variety of the seigniorial
{cens et rentes) when the country was first settled, it mr
held that by the Decree (drrét) of 6th July, 1711, intit
* Decrec of the King which directs that the lands, -
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have been conceded, shall be brought into a state of euiti-
vation, &c.,” they were irrevocably fixed at the rate then
established in the country, and the amount of that rate is
sufficiently proved, by the contracts of concession produced
in this cause, not to have exceeded the amount mentloned
in the last preceding article. ‘

Answer of the Court.—15. The amount of seigniorial dues
was not fixed at any rate by the Arrét of 6th July 1711, except
in the case provided for and mentioned above, upon the
Seignior’s refusal to concede.

For the affirmative :—La Fontaine, Bowen, Aylwin»Duval,,
Caron, Day, Meredith, Short, Morin, Badgley.

For the negative :—Smith, Mondelet.

Siateenth gquestion.—Were the ancient laws of the country,
relating to the concession of seigniorial lands, and more
particularly the said Decree (Arréty of 6th July, 1711, the
Decree (4rrét) of 15th March, 1732, and the Royal Decla-
ration of 17th July, 1743, still in force at the time of the ces-
sion of Canada by France to England, and had they been en-
forced or observed up tothat time ? )

Legual Proposition submitted on behalf of the Crown.—16.
The ancient laws of the country, relating to the econcession
of seigniorial lands, and more particularly the said Decree
(Arrét) of 6th July, 1711, the Decree {Arrél) of 15th March,
1732, and the Royal Declaration of 17th July, 1743, were
in force atthe time of the cession of Canada by France to
¥ngland, and had been observed and executed, up to that
time and even ata later period.

Answer of the Court.—16.—§ 1. The ancient laws of the
country, relating to the concession of seigniorial lands, and na-
mely the Arréts of 6th July, 1711, and 15th March, 1732, and
the Declaration of 17th July, 1743, were in force at the ces-
sion of Canada by France to England. Adopted unani-
mously. “
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'§ 2.—These laws were oenerally observed up to that
period.

For the affirmative :—La Fontalne, Bowen, Duval, Caron
Day, Smith, Mondelet Mercdlth Qhoa‘t Morm, Bad(rley

For the negative ‘,——Aylwm‘,

Seventeenth question.—According to the laws in force in
Canada before the cession of the country, had the persons,
1o whom lands had been granted by the Crown of France,
in fief or seigniory, a full, emtire and absolute right of pro-
perty in those lands (donwmum plenum et jus integrum) free
from any obligation to concede them at a rent payable perio-
dically, and with the right of alienating them ? Did they
possess the dominium wutile (domaine utile) as well as the
dominium directum {domaine direct) of those lands ? If not,
how were they required 1o concede or forbidden to sell
them ? How, and te what extent was the right of aliena”
ting those lands restricted or limited ? '

Legal Proposition submitted on beﬁalf of the Crown.—17.
According to the laws in force in Canada before the cession
of the country, the persons te¢ whom lands had been granted
by the Crown of France, in fief or seigniory, had in those
tands a right of preperty limited and restricted by the obli-
gation of conceding them at an annual rent (@ litre de rede-
vances), and by their inability to alienate them otherwise..

Answer of the Court.—17.—§ 1. According to the laws in
force in Canada before the cession of the coumtry, the gran-
tees of lands in fief and seigniory by the Crown of France,
had the full and entire property in them (dominium plenum),

but they could only alienate them in the manner above
mentioned.

Forthe affirmative.—La Fontaine. » Bowen, Aylwin, Duval,
Caron, Day, Smith, Meredith, Short, Morin, Baddley

For the negative :—Mondelet.
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§ 2.—The Seigniors, before the sub-grant of their lands,
had the full demesne in them (domaine plein), the useful
and immediate demesnes beingun’i‘itéd in the full demesne,
as above mentioned.

For the affirmative :~—La Fontaine, Bowen, Aylwin, Duval,
Caron, -Day, Smith, Meredith, Short, Morin, Badgley.
For the negative :—Mondelet.

§ 3.—The Arrét of 1711 required Seigniors te concede
without exacting a money price for the  concession ; the
Arrét of 1732, confirmatory of the former, expressly pro-
hibited and interdicted all Seigniors and proprietors from:
selling wild lands (ferres en beis debout), under the penalty
of the nullity of the contract of sale, the restitation of the
price, and reunion (pleno jure) of theland to the royal de-
mesne. Adopted unanimously.

§ 4.—Seigniors were, in this manner, required to concede
at a rent charge.

For the affirmative :—La Fontaine, Bowen, Duval, Caron,
Day, Smith, Mondelet, Meredith, Short, Morin, Badgley.

For the negative :—Aylwin.

§ 5.—The prohibition to exact a. money price for ccnces-
sions applied ‘only to uncleared and unimproved lands

(terres non défrichées et non mises en valeur)—Adopted una-
nimously.

Eighteenth question —-Qught those laws, which, at the
time of their promulgation, affected ‘the tenure of all the
lands in this country, 10 be considered as laws of publie
policy (d’erdre public) ?

Nineteenth question.—Were private individuals allowed to
contravene those laws in contracts entered into between
them ?

Twentieth question.—Were convenants entered into bet-
ween Seigniors and Censitaires, in contravention to these laws
binding ? if not, were they absolutely void, or merely voi-
dable ? ,
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Legal Proposition submitted on behalf of the Crown.—18.
These laws, which, at the time of their promulgation, affee-
ted the tenure of all the lands of the country, ought to be con-
sidered as laws of public policy (d'ordre public), having for
object the settlement and colonization of the country.

Legal Proposition submitted on behalf of the Crown.—19.
Private individuals conld not contravene these laws in con-
tracts entered into between them.

Leyal Proposition submitled on belalf of the Crown.—20.
Covenants entered into between Seigniors and Censitaires
in contravention of these laws of public policy (d’ordre
public), were absolutely null.

Answer of the Court.—18, 19 and 20.—§ 1. In so far as
those laws had relation to the tenure and regulated the es-
sence of the feudal contract, they were laws of public po-
licy (dordre public.)

For the affirmative.—La Fontaine, Bowen, Duval, Caron,
Mondelet, Morin, Badgley.

For the negative.—Aylwin, Day, Smith, Meredith, Short.
§ 2.—Individuals could not contravene those laws in so

far as they related to the tenure or to the essence of the feu-
dal contract.

For the affirmative :-—La Fontaine, Bowen, Duval, Caron,
Mondelet, Short, Morin, Badgley.

For the negative :—Aylwin, Day, Smith, Meredith.

§ 8.—Contracts between Seigniors and Tenants (Censi-
faires), in contravention of those laws, in so far as they

were thus of public policy, were not binding, but were null
(pleno juro.)

For the aflirmative :—La Fontaine, Bowen, Duval, Caron,
Mondelet, Short, Morin, Badgley.

For the negative.—Aylwin, Day, Smith, Meredith.
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Twenty first question.—Were those lawsrepealed since the
cession of the country, or were they still in force at the time
of the passing of ¢ The Seigniorial Act of 1854 ?”

Legal Proposition submitted on behalf of the Crown.—21.
These laws were not repealed since the cession of the
country ; they were still in force at the time of the passmg
of ¢ The Seigniorial Act of 1854.”

Answer of the Court.—21. Those laws were in force at
the passing of ¢ The Seigniorial Act of 1354.”

For the affirmative :—La Fontaine, Duval, Caron, Day,
Smith, Mondelet, Meredith, Short; Morin.

For the negative :—Bowen, Aylwin, Badgley.

Twenty second question.—During the period, between the
cession of the country and the passing of ¢ The Seigniorial
Act of 1854, 7 did there exist a tribunal competent to exer-
cise the powers and jurisdiction conferred on the Governor
and Intendant by the said Decree of 6th July, 1711, relating
to the concession of seigniorial lands ? if such a tribunal
existed, did it exercise those powers, or did it refuse or
omit to do so ?

Legal Proposition submitted on behalf of the Crown.—22.
During the period between the cession of the country and
the passing of ¢ The Seigniorial Act of 1854,” the Courts of
original jurisdiction (de premiére instance), were competent to
exercise the powers and jurisdiction conferred in the Gover-
nor and Intendant by the said Decree of 6th July, 1711, re-
lating to the concession of seigniorial lands; but, de facto,
these Courts declared themselves incompetent, or abstained
from exercising these powers.

Answer of the Court.—22. The question being thusput :—
During the period, between the cession of the country and
the passing of “The Seigniorial Act of 1854,” did there exist
a tribunal competent to exercise the powers and jurisdiction

5
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conferred on the Governor and Intendant by the said Decree
of 6th July, 1711, relating to the concession of seigniorial
lands ?

For the affirmative :—La Fontaine, Caron, Smith, Mon-
delet, Short, Morin,

For the negative :—Bowen, Aylwin, Duval Day, Mere-
dith, Badgley.

Twenty third question—If it be true that some of the
powers exercised by the Intendant before the cession, were
conferred on tribunals existing since that time, what are
those powers, and on what tribunals have they devolved ?

Legal Proposition submitted on behalf of the Crown.—23.
The said Courts of Justiee could, and should have decided
that, in default of the Seignior giving a title of concession
for a lot demanded of him upon the usual conditions, the
judgment should be a title in favour of the Censitaire, who
in this case, would have had to pay the annual rents (rede-
wances annuelles) to the domain of the Crown, according to
the terms of the Decree (Arrét) of 6th July, 1711.

Answer of the Court.—23. All the judiciary powers exer-
cised by the Intendant in civil matters, before the cession of

the country, have devolved upon the civil tribunals of the
Province. - Adopted unanimously.

Twenty fourth question.—Was there any tribunal, during
that period, competent to declare the nullity of covenants

made between private individuals in eontravention to the
laws above mentioned ?

Legal Proposition submitted on behalf of the Crown.—24.
Those same Courts could, and should, have pronounced the
nullity of all covenants, made between private individuals,
in contravention to those laws of public poliey.

Answer of the Court.—24. These same tribunals were
competent to declare the nullity of contracts made between
individuals, in contravention of those laws,
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For the affirmative :—La Fontaine, Bowen, Duval, Caron,
Day, Smith, Mondelet, Meredith, Short, Morin, Badgley.

For the negative :—Aylwin.

Twenty /i gueslion —Under the law, as it existed in this
country immediatly before the passing of ¢ The Seigniori al
Act of 1854, have Censitaires to whom seigniorial con-
cessions had been made after the cession at higher rates
than those which were customary before that time, a right
to be relieved from the excess of those onerous dues? if they
have this right, to what sum per arpent should these dues be
reduced, and at what rate should they be entered in the
schedule to be made as required by the said Seigniorial

Act?

Legal Proposition submitted on behalf of the Crown.—25.
Under the law, as it existed in this Country immediately
before the passing of “ The Seigniorial Act of 1854,” Censi-
taires to whom seigniorial concessions have been made after
the cession, at higher rates than those which were customa-
ry before that time, have a right to be relieved from the ex-
cess of those onerous dues; and in all such cases the sei-
gniorial rents should be reduced, and entered in the sche
dules at the rate of two sols for every arpent in superficies ot
the conceded land.

Amnswer of the Court—25. By the law, as it existed in this
couniry immediately before the passing of ¢ The Seigniorial
Act-of 1854, the Tenants (Censitaires) to whom seigniorial
concessions have been made since the cession, at higher
rates than those which were customary before that time,
have no right to be relieved from the excess of those dues.

For the affirmative :—La Fontaine, Bowen, Aylwin, Duval,
Caron, Day, Smith, Meredith, Short, Morin, Badgley.

For the negative :~—Mondelet,
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Twenty sixth question.—What were the Seigniors’ rights
over navigable rivers, in Lower Canada, immediately be-
fore the passing of the said Act ?

Legal Proposition submitted on behalf of “the Crown.—26.
Immediately before the passing of ¢ The Seigniorial Act of
1854,” the Seigniors, as such, had no right over navigable
rivers in Lower Canada.

Answer of the Court.—26. Before thepassing of ¢ The Sei-
gniorial Act of 1854,” Seigniors had no other rights over na-
vigable rivers and streams, than those specially conveyed to
them by their grants ; provided these righis were not incon-
sistent with the public use of the water of those rivers and
streams, which is inalienable and imprescriptible.

For the affirmative :—La Fontaine, Bowen, Aylwin, Caron,
Duval, Day, Smith, Meredith, Short, Morin, Badgley.

For the negative :—Mondelet.

Twenty seventh question.—In seigniories bounded by a
navigable river, could the Seigniors legally reserve the right
of fishing therein, or impose dues on their Censitaires for the
exercise of thatright ? what were their rights over the beaches
of those rivers ? and were they, namely, entitled to lods et
ventes upon the mutation of beaches situated, between high
and low water mark, on the river St. Lawrence ?

Legal Proposition submitted on behalf of the Crown.—21.
In seigniories bounded by a navigable river, the Seigniors
could not legally reserve the right of fishing therein, or
impose dues on their Censitaires for the exercise of that
right ; they had no right over the beaches of those rivers
are public property ; and are not, as one of the consequences,
entitled to lods ef ventes upon the sale of beaches situated,

between high and low water mark, on the river St. Law-
rence.



69 ¢

Answer of the Court.—27.—§ 1. In seigniories bounded
by a navigable river or stream, Seigniors could lawfully re-
serve to themselves the right of fishing therein, or impose
dues on their Tenants (Censitaires) for the exercise of that
right, when the right of fishing in the same had been granted
to them, but they could not make the reservation nor impose
the dues without grant and as Seigniors only.

For the affirmative :——La Fontaine, Bowen, Aylwin, Duval,
Caron, Day, Smith, Meredith, Short, Morin, Badgley.

For the negative :—Mondelet.

§ 2. Where the right of fishing in navigable rivers and
streams was granted to Seigniors, the Tenants (Censitaires)
could not have that right without special concession from the
Seignior.

For the affirmative :—La Fontaine, Bowen, Aylwin, Duva 1
Caron, Day, Smith, Meredith, Short, Morin, Badgley.

For the negative :—Mondelet.

§ 3 The rights of Seigniors in tidal navigable rivers and
" streams, over the space of ground covered and uncovered by
the tide are derived from special grant, and, without that, ex-
tend to high water mark only; in navigable rivers and
streams or parts of them and subject to the tidal flow, the
rights of Seigniors extend to the water line, saving all legal
servitudes and without prejudice to the special grants in na-
vigable rivers, above mentioned and referred to.

For the affirmative :—La Fontaine, Bowen, Aylwin, Duval,
Caron, Day, Smith, Meredith, Short, Morin, Badgley.

For the negative :—Mondelet.

§ 4. The mutation of beaches, between high and low
water mark, on the river St. Lawrence or in other navigable
rivers held by Seigniors under special grants as aforesaid,
and conceded by them, entitles Seigniors to the mutation fine
(lods et ventes) in the same cases in which it would have ac-
crued in other sales in the seigniories.
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For the affirmative :—La Fontaine, Bowen, Aylwin, Duval,
Caron, Day, Smith, Meredith, Short, Morin, Badgley.

For the negative :—Mondelet.

Twenty eighth question.—What were the Seigniors rights, at
the same period, over unnavigable rivers, rivulets and other
running ‘waters which passed through, or bordered upon
the lands of his censive, as well as over the lakes and ponds
situate wholly or in part therein ?

Legal Proposition submitted on behalf of the Crown.—28.
At the time of the passing of “ The Seigniorial Act of 1854,”
the Seigniors were not proprietors of unnavigable rivers, ri-
vulets and other waters, flowing through, or by, the lands
given by them in concession, or of lakes and ponds situated
wholly or in part therein. It must be held that the abso-
lute ownership of the rivers and other unnavigable waters in-
tended for common use belonged, properly speaking, to no
one individual ; but that the riparian proprietors had a right
to make use of those waters, as they passed through or by
their lands, either for driving mills, or for any other purpose
within the sphere of their wants ; nevertheless, the Seigniors,
upon whom the Decree (Arrét) of the 4th June, 1686, had
imposed the obligation of building mills, had a right to take,
even on conceded land, an emplacement, or building lot, of
not more than six arpents in superficies, and of making use
of the waters connected with it, for the banal or seigniorial
mill, after having indemnified the Censitaire for the damages
resulting to him, from the loss of the land, and water power.

Answer of the Court.—28. § 1. By the grant of the fief
to the Seignior, he became proprietor of the non-navigable
rivers, rivulets and other running waters which passed
through or-were wholly or in part within the fef; the same
principle applied to the property in such rivers, rivalets and
waters to the middle of the stream; it is also in virtue of the

same grant that he became proprietor of non-navigable lakes
as well as of ponds.
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" For the affirmative :—La Fontaine, Bowen, Aylwin, Duval,
Day, Smith, Meredith, Short, Morin, Badgley.
For the negative :—Caron, Mondelet.

§ 2. The Seignior was proprietor of these waters in man-
aner aforesaid as belonging to, and forming a portion of the
fief, unless they were excluded by the gramt, subject never-
theless to legal servitudes.

For the affirmative :—La Fontaine, Bowen, Aylwin, Duval,
Day, Smith, Meredith, Short, Morin, Badgley.

For the negative :—Caron, Mondelet.

Twenty ninth question.—At the time of the cession of the
country, were the Seigniors of Canada the legal proprietors
of these waters and unnavigable rivers, or did they possess
the right of making use of them for industrial or other pur-
poses, to the exclusion of the Censitaires 2

Legal Proposition submi tted on behalf of the Crown.—29.
After the time of the cession of the country, the Seigniors
of Canada were not the legal proprietors of the waters and
unnavigable rivers, flowing by, or through the lands of the
Censitaires, nor did they possess the right of making use of
them for industrial, or other purposes, to the exclusion of the
Censitaires.

Answer of the Court.—29.—§ 1. At the cession of the
country, the Seigniors of Canada were lawful proprietors as
aforesaid of these non-navigable and non-floatable waters,
in whole or to the middle of the stream (filum aque), as the
case might be on their unconceded lands and might make
use of them for industrial and other purposes to the exclusion
of all other persons.

For the affirmative :—La Fontaine, Bowen, Aylwin, Duval,
Caron, Day, Smith, Meredith, Short, Morin, Badgley.

For the negative :—Mondelet.
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§ 2. The Subfeudatory or Tenant, Censitaire, by the subin-
feudation or accensement, became in the same manner pro-
prietor in whole or to the middle of the stream, according to
the several cases mentioned, of these non-navigable and non-
floatable waters which passed through, or which bordered
the conceded land, unless they were specially excluded by
the title ; the Tenant, grantee, concessionnaire, becoming pro-
prietor of them was also subjected to legal servitudes.

For the affirmative:—La Foniaine, Bowen, Duval, Day,
Smith, Meredith, Short, Morin, Badgley.

For the negative :—Aylwin, Caron, Mondelet.

Thirtieth question.—If this right then existed, from what
source was it derived? was it a feudal right, or did it belong
to the class of rights designated as jusiitice, (droils de jus-
tice) ? was it recognized by the Custom of Paris, or was it
established by laws promulgated expressly for Canada ?

Legal Proposition submitted on behalf of the Crown.—30.
This right, as claimed by the Seigniors, at that time, was an
abuse arising out of an illegal usurpation, and out of the
error by which feudal rights were confounded with that class
of rights designated as justitiz (droits de Justice) ; 'The
High Judiciars were entrusted with a police jurisdiction
over unnavigable rivers, as one of the attributes of high jus-
ticial authority (haute justice); thence they attributed to
themselves a right of property over those rivers, and illegally
claimed it, as a feudal right. The Custom of Paris did not
recognize this right, and it never was established by any
law promulgated specially for Canada.

_ Answer of the Court.—80. When the right of property in
rivers, as above explained, was not governed by the grant,
1t was not a right of justitie (droits de justice): it resulted
from the conveyance of, and followed the estate granted ;
wl.len the estate was conveyed in seigniory, the right became
seigniorial as being attached to the particular seigniory : it
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- resulted from the general laws of property im force in the
country, and not from the text of the Custiom of Paris, nor
from any law specially promulgated for Canada.

For the affirmative :—La Fontaine, Bowen, Aylwin, Duval,
Day, Smith, Meredith, Short, Morin, Badgley

For the negaiive :—Caron, Mondelet.

Thirvty first question.—~Was the dominium (domaine) over
rivers and other unnavigable waters incidental to the adminis-
tration of high justice (hauie justice), and could it be claimed
by any Seigniors other than those who were entrusted with a
police jurisdiction over such waters, and who performed the
duties of High Justiciars ? If it were so, did those Seigniors
lose their domimfuww over the rivers, and their exclusive
right to those waters when, by the cession of the country,
the administration of justice became the exclusive attribute
of the Crown of England ?

Legal Proposition subwmitted on behalf of the Crown.—31.
According io the theory of those who recognize in the Sei-
gniors the dominium (domaine) over rivers and other unna-
vigable waters—a theory rejected by Championniére and other
jurists, and opposed in the preceding asticles—it must be
allowed that this alleged dominsum was merely an accesso-
ry to the adminisiration of high justice, which could not be
claimed by any Seigniors other than those who were en-
trusted with a policc jurisdiction over such waters, and who
performed the duties of High Justiciaries; and in this hy-
pothesis, the dominium (domaine) over rivers, or the exclusive
" right over these waters, was lost even to those Seigriors,
when, by the cession of the country, the administration of
_justice became the exclusive aitribute of the Crown of
England.

Answer of the Court.~—31. The answer to this question
will be found in the answer to the previous question.
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For the affirmative :—La Fontaine, Bowen, Aylwin, Duval,
Day, Smith, Mondelet, Meredith, Short, Morin, Badgley.

For the negative :—Caron.

Thirty second question.—Ought the property of the Sei-
gniors in unnavigable waters to be divided, like the pro-
perty in the soil, into the dominium directum and the domi-
ngum utile ? And could this division exist in any other way
than by allowing each Censitaire the possession and enjoy-
ment of those waters within the limits of his concession ?

Legal Proposition submitted on behalf of the Crown.—32.
The property of Seigniors in unnavigable waters was
divided, like the property of the soil, into the dominium
directum and the dominium utile, according to the principles
laid down in the articles 1,2,3,4,5,6,7,8,9, 10; and
this division could not exist, in any other way, than by
allowing, to each Censitaire, the possession and enjoyment
of those waters within the limits of his concession.

Answer of the Court.—32.—§ 1. The property of Seigniors
in non-navigable and non-floatable waters was susceptible of
division into the immediate demesne and the useful demesne
like the property in the soil.

For the affirmative :—La Fontaine, Bowen, Aylwin, Duval,
Caron, Day, Smith, Meredith, Short, Morin, Badgley.

For the negative :—Mondelet.
§ 2. The concession operating this division, conveyed to

the Tenant (Censitaire) the possession and enjoyment of these
‘waters that were within the 1imits of the concession.

For the affirmative :—La Fontaine, Bowen, Aylwin, Du-
val, Caron, Day, Smith, Meredith, Short, Morin, Badgley,

For the negative —Mondelet,
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Thirty third question.—At the time of the passing of “ The
Seigniorial Act of 1854 ” had the Seigniors in Canada the
exclusive right of building grist mills, and had they the
right of demanding the demolition of all mills of that kind
built within their censives by other persons ?

Legal Proposition submitted on behalf of the Crown.—33.
At the time of the passing of “ The Seigniorial Act of 1854,”
the Seigniors in Canada had not the exclusive right of build-
ing grist mills, and had not the right of demanding the demo-
lition of all mills, of that kind, built, within their censives,
by other persons.

Answer of the Court.—33.—§ 1. At the passing of “The Sei-
gniorial Act of 1854,” the Seigniors, in Canada, who had erec-
ted grist mills, (mowlins @ farine) had the right of preventing
all others from building such mills within the extent of their
banalité. '

For the affirmative :—La Fontaine, Bowen, Aylwin, Du-
val, Caron, Day, Smith, Meredith, Short, Morin, Badgley.

* For the negative :—Mondelet.

§ 2. They also had the right of demanding the domolition
of all mills of that kind built within their censive by other
persons.

For the affirmative :—La Fontaine, Bowen, Aylwin, Du-
val, Caron, Day, Smith, Meredith, Short, Morin, Badgley.

For the negative :—Mondelet.

Thirly fourth question.—Did these rights extend to all sei-
gniories ? if not, to what seigniories did they extend ? if the
Seigniors could exercise these rights against their Censi-
taires, could they also demand the demolition of grist mills
built on lands the tenure of which had been commuted into

Jranc-alieu roturier, or into free and common soccage, within
the limits of their respective fiefs ?
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Legal Preposition submitted on behalf of the Crown.—34.
Until the promulgation of the Decree (Arrét) of the Council
of State of 4th June, 1686, it must be keld, that, inasmuch as:
the 71st article of the Custom of Paris granted the right of

- banalité, only in cases when there was a iitle, those Seigniors
only who had stipulated the obligation on the part of their
Censitasres, of carrying their grain to the seigniorial mill,
had the right of banalité ; it must also be held, that, since the
Decree (Arrét) of 4th June, 1686, all Seigniors have the
right of banalité in virtue of that Decree ; but the Decree
(Arrét), never attributed to Seigniors ihe property of unna-
vigable waters; and consequently the right of prohibiting
the construction of all mills on lands held en censive, en franc-
allew, or in free and common soccage, within the limits of
their seigniories, never belonged io them.

Answer of the Court.—834.—§ 1. These rights extended to alt
seigniories.

For the affirmative :—La Fontaine, Bowen, Aylwin, Du-
val, Caron, Day, Meredith, Short, Morin, Badgley.

For the negative :—Smith, Mondelet.

§ 2. The Seigniors could not demand the demolition of
grist mills built upon lands whose tenure had been com-
muted inio that of franc-alleu roturier or that of free and com-
mon soccage within the limits of their respective fiefs.

For the affirmative :—1Ia Fontaine, Bowen, Aylwin, Du-
val, Caron, Day, Smith, Meredith, Short, Morin, Badgley.

For the negative :—Mondelet.

Thirty fifth question.—If these rights existed, did they ex- *
tend to mills of any other kind and to all works propelled by
waler ? ought they to be considered as incidenta] to the right

of banalité ? had they their origin in the Custom of Paris or
in special laws ?
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Legal Proposition submitted on behalf of the Crown.~—35.
The right of banalilé established by the Decrec (Arrét) of.
4th June, 1686, belongs to the Seigniors of Canada, but it
does mot give them the right of preventing the construction
of all mills and other works propelled by water ; this pre-
tended right is not incidental to the right of banalité, nov is it
recognized by the Custom of Paris, or sanctioned by any spe-
cial laws,

Answer of the Court.—35.—These rights did not extend to
other than grist mills, nor toany works, (usines,)of any kind :
they are comprehended in and form a part of the law of ba-
nalité, and have their origin in the Civil Laws of France on
the subject. ‘ .

For the affirmative :—La Fontaine, Bowen, Aylwin, Du-
val, Caron, Day, Smith, Meredith, Short, Morin, Badgley.

For the negative :~—Mondelet. '

Thirty sizth question.—At the time of the passing of ¢ The
Seigniorial Act of 1854 " what was the nature and extent of
the right of banalité claimed by the Seigniors in Lower
Canada ? what was its origin ? wasita feudal right or did
it belong to that class of rights designated as justitie (droits
de justice) ? was it recognized by the Custom of Paris ? was
it introduced into this Country, regulated and defined by the
Decree (Arrét) of 4th June, 1686 ? te what obligations were
the Seigniors, on one side, and the Censétaires, on the other,
subjected by this right ?

Legal Proposition submitted on behalf of the Crown.—36.
At the time of the passing of * The Seigniorial Act of 1854,”
the right of banalité in Canada, as established by the Decree
(Arrét) of 1686, imposed upon Seigniors, the obligation of
building mills (moulins banauz), and, upon Censitaires, the
duty of carrying their grain thereto, to be ground. This right
derives its origin from private stipulations contained in con-
tracts of concession, and from the Decree (Arrét) of 1686 ; in
Canada, it is neither a feudal right nor a right of the class
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designated as justitie (droits de justice), but a right specially
established, regulated and defined by the Decree (Arrét) of
the 4th June, 1686, which, tending, as it does, to restrict
the liberty of the subject, must be interpreted in a strict,
litteral and rigourous sense, in relation to those who were to
benefit by it.

Answer of the Court—36.—§ 1. At the passing of “The Sei-
gniorial Act of 1854,” the right of banalité, as established in
the country, obliged Seigniors, to build banal mills, and
Tenants (Censitaires)to bring their grain to the miil to be
ground, which was necessary for the sustenance of their fa-
milies, whether the grain was raised or brought within the
extent of the banalité and ground for that purpose.

“For the affirmative :—La Fontaine, Bowen, Aylwin, Du-

val, Caron, Day, Smith, Meredith, Short, Morin, Badgley.
For the negative :—Mondelet.

§ 2. This right, which was conventional in the origin, was

afterwards rendered general and obligatory upon all Sei-
gniors and Tenants (Censitaires).

For the affirmative :—La Fontaine, Bowen, Aylwin, Du-
val, Caron, Day, Smith, Meredith, Short, Morin, Badgley.

For the negative :—Mondelet.
§ 3. The Royal Arét of the 4th June, 1686, was the first

law which rendered banalité general and obligatory upon
Seigniors aud Tenants in Lower Canada.

For the affirmative :—JLa Fontaine, Bowen, Aylwin, Du-
val, Caron, Smith, Meredith, Short, Morin, Badgley.

“For the negative :—Day, Mondelet.

§ 4. In this country, banalité was feudal as being attached
to a fief.

For the affirmative :—La Fontaine, Bowen, Aylwin, Du-
val, Caron, Day, Smith, Meredith, Short, Morin, Badgley.

For the negative :—Mondelet.
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§ 5. Banalité was only conventional under the Custom
of Paris. Adopted unanimously.

§ 6. Seigniors, who had no mills built at the passing of
“The Seigniorial Act of 1854,” have no right, under the pro-
visions of the said Act, to indemnity for banalité. Adopted
unanimously.

Thirty sevenih question.—What was the jurisprudence fol-
lowed in Lower Canada, since the cession of the country,
in relation to the various rights claimed by Seigniors in the
waters which pass through, or border upon, the lands com-
prised in their respective censives?

Thirty eighth question.—Was this jurisprudence based on
the will of the legislator, or on immemorial custom, and
ought it to be maintained ?

Legal Proposition submitted on behalf of the Crown.—37.
Although several judgments favorable to the pretentions of
the Seigniors, in this matter, have been pronounced, they
are not such as the law requires to establish a jurisprudence.

Legal Proposition submitied on behalf of the Crown.—38.
If such a jurisprudence exists, it is not based, either on the
will of the legislator, or on immemorial custom, and should,
consequently, be set at naught.

Answer of the Court.—37 and 38. There has been no es-
tablished jurisprudence in Lower Canada, since the cession,
in relation to the right in the waters, which pass through or
border upon the lands. Adopted unanimously.

Thirty ninth question.—In various deeds of concession of
lands held en roture, covenants are found tending to establish,
in favor of the Seigniors, reservations similar or analogous
to the following, viz. :

1. A reservation of timber for the building of the manor-
house, mills and churches, without indemnity.
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9. A reservation of fire wood for the use of the Seignior.

3. A reservation of all marketable timber.

4. A reservation of all mines, quarries, sand, stone and
other materials of the same kind.

5. A reservation of all rivers, rivulets and streams for all
kinds of mills, works and manufactures.

6. A reservation of the right of diverting the course of
streams, and of intersecting lands by channels, for
that purpose.

7. A reservation of the right of taking the land requisite for
the building of any kind of mills or manufactures,
with or without indemnity.

8. A reservation of indemnity for the value of the lands of
the Censitaires required for the consiruction of rail-
roads.

9. A reservation of the right of changing the place and
time of payment of the cens ef rentes and other sei-
gniorial dues.

10. A reservation of the right of fishing and hunting on the
lands conceded.

Where these reservations, or any and which of them,
legally made, and do they give the Seigniors a right to be
indemnified for the suppression of them to be effected by
the said Seigniorial Act?

Legal Proposition submitted on behalf of the Crown.—39.
1. Custom seems to have sanctioned the reservation of
timber for the building of the manor-house, mills and
hurches, without indemnity; moreover, such reservations
were made for the general good, and were calculated to
promote the colonization and settlement of the country ;

2. The reservation of fire wood for the use of the Seignior
has not received the same sanction, and is repugnant to the
principle of the feudal contract, which gives to the Censitaire
the entire property of the dominium wtile (domaine wutile) ;
tperefore, all such reservations are null, and cannot give
rise to any indemnity ;



8la

3. The same thing must be said of marketable timber ;

4. The same with regard to the reservation of all mines,
quarries, sand, stone, and other materials of the like kind,
except the reservation of mines in favor of the King or
Suzerain, according to the conditions set forth in the original
grants of seigniories and fiefs ;

5. Tle same with regard to the reservation of all rivers,
rivalets, and streams for all kinds of mills, works and ma-
nufactures, unless the soil as well as the waters have been
reserved ;

6. The S=ignior could not legally reserve the right of
diverting and directing, at his will, the course of streams,
and of cutting canals through the farms for that purpose,
except for the use of seigniorial mills, (moulins banaua.), and,
in every such case, he was obliged to indemnify the Censi-
taires ; '

7. 'The reservation of the right of taking the land requisite
for the building of any kind of mills or manufactures, with
or without indemnity, is null and illegal, as contrary to the
principle of the feudal contract which imports an alienation
entire, and for ever, of the dominium utile (domaine uiile) ;

8. The same must be said of the reservation of the indem-
nity for the value of the lands of the Censitaires required for
the construction of railroads ;

9. The payment of the cens et rentes and other seigniorial
dues, should be made at the seigniorial manor, or, at all
events, within the limits of the seigniory, and not elsewhere ;

10. The reservation of the right of fishing and hunting on
the lands conceded, isillegal and null, as having a tendency
to deprive the Censitaire of a part of the dominium wtile (do-
maine utile) ;

None of the reservations declared null and illegal in the
above enumeration, give to the Seigniors a right to be indem-
nified for the suppression of them, in virtue of ¢ The Seignio-

rial Act of 1854.”
6
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Answer of the Court.—39. § 1. The obligation to concede
at a rente charge (4 titre de redevances,) imposed upon Sei-
gniors, must be understood as being exclugive of all reserves,
which cannot be comprehended within the term dues (rede-
vances), and which were not otherwise rendered legal.

For the affirmative :—La Fontaine, Bowen, Caron, Smith,
Mondelet, Short, Morin.

For the negative :— Aylwin, Duval, Day, Meredith,
Badgley.

§ 2. All reserves must be held to be legal, the objeet of
which was the obligation upon the Tenant (Censitaire) to
allow the accomplishment by the Seignior, and the obser-
vance by himself, on his part, of the obligations of that
nature, stipulated by the King in the grant of the fief.

For the affirmative :—La Fontaine, Bowen, Aylwin, Du-
val, Caron, Day, Smith, Meredith, Short, Morin, Badgley.
For the negative :—Mondelet.

§ 8. The following reservations, or others analogous-to
them, were illegal, and do not give to the Seignior a right
to any indemnity by reason of their suppression :

Art. 1. A reservation of firewood for the use of the Sei-
gnior.

Art. 2. A reservation of all marketable timber.

Art. 8. A reservation of all mines, quarries, sand, stone
and other materials of the same kind.

Art. 4. A reservation of all rivers, rivulets and sireams
for all kinds of mills, works and manufactures.

Art. 5. A reservation of the right of diverting and direct-

ing the course of streams, and of intersecting lands by
channels for that purpose.

Art. 6. A reservation of the right of taking the land re-

quisite for the building of any kind of mills or manufactures,
with or without indemnity.
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For the affirmative .—La Fontaine, Bowen, Caron, Smith,
Mondelet, Short, Morin.

For the negative :— Aylwin, Duval, Day, Meredith,
Badgley.

§ 4. A reservation of indemnity for the value of the lands
of the Censitaires, required for the eonstruction of railroads,
is also illegal, and gives no right to indemnity.

For the affirmative :—La Fontaine, Bowen, Caron, Duval,
Smith, Mondelet, Short, Morin, Badgley.

For the negative :—Aylwin, Day, Meredith.

§ 5. Reservation of the right of changing the place and
time of payment of the cens et rentes and other seigniorial
dues, the Seignior might make the reservation, provided the
place newly indicated was within the limits of the seigniory.
Adopted unanimously.

§ 6. The reservation of timber for the construction of
churches, without indemnity, and the reservation of the right
of fishing and hunting on the lands conceded, are illegal
and give rise to no indemnity.

For the affirmative :—La Fontaine, Bowen, Caron, Smith,
Mondelet, Short, Morin, Badgley.

For the negative :—Aylwin, Duval, Day, Meredith.
§ 7. The question being put :—

Is the reservation of timber for the building of the manor-
house and mills, without indemnity, legal, and does it give
to the Seignior a right to an indemnity for its suppression ?

For the affirmative :—Bowen, Aylwin, Duval, Day, Me-
redith, Badgley.

For the negative ;~—La Fontaine, Caron, Smith, Mondelet,
Short, Morin.
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Fortieth question.—Are any other reservations, which have
been stipulated in deeds of concession, and which are not
recognized by the Custom of Paris, nor by laws premulgated
specially for this country, tobe considered legal ? and have
Seigniors a right to indemnity, by reason of the suppression
of such reservations, or of any of them.

Legal Proposition submitied on behalf of the Crown.—40.
It must be held, that all the reservations, stipulated in the
deeds of concession, apart from those set forth in the original
grants of the fief, or recognized by common law, or those
sanctioned by usage, such as the reservation of timber for
the building of the manor-house, mills and churches, are null
and illegal.

Answer of the Court.—40. Without a specification of the
reservations to which this question applies, the answer to it
must be regulated, for each particular case, upon the basis
established in the answer to the preceding question.

. For the aflirmative :—La Fontaine, Bowen, Caron, Smith,
Mondelet, Short, Morin.

For the negative: — Aylwin, Duval, Day, Meredith,
Badgley.

Fo%‘z'y Sirst question.—In such deeds there are also found
prohibitions, made for the advantage of the Seignior, of the
following kind, viz:

1. A prohibition to build any kind of mills, manufactures or
other works (usines), moved by water, wind or steam. |

2. A prohibition to sell marketable timber, to make deals,

to grind grain, not subject to banalité, grown beyond
the censive, and intended for market.

3. A prohibition to use streams passing over, or bordering
upon, the lands of the Censitaires to propel mills, manu-
factures or other works (usines)

°
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Are these legal or not, and does the suppression of them
give the Seigniors a right to indemnity ?

Legal Proposition submitted on behalf of the Crown.—A41.
Prohibitions of the following kind stipulated for the advan-
tage of the Seignior, viz: 1. A prohibition to build any
"~ kind of mills, manufactures or other works (usines), moved
by water, wind or steam ;

2. A prohibition to sell marketable timber, to make
deals, to grind grain, not subject to banalité, grown beyond
the censive, and intended for market;

3. A prohibition to use streams passing by, or through,
the lands of the Censitaires, to propel mills, manufactures or
other works (usines), are illegal; and the suppression of
them cannot give the Seigniors a right to indemnity.

Answer of the Court.—41.—§ 1. When prohibitions of that
kind were made for the protection of other Iecral seigniorial
rights, they might be legal.

For the affirmative :—LaFontaine, Bowen, Aylwin, Du-
val, Caron, Day, Smith, Meredith, Short, Morin, Badgley.

For the negative :—Mondelet.

§ 2. But their disappearance, by the effect of ““ The Sei-
gniorial Act of 1854, does not give rise to any indemnity,
because they were only accessory to a principal right, for
which the Seignior has indemnity.—Adopted unanimously.

§ 3. 1. The prohibition to build any kind of mills, manu-
factures or other works (wsines), moved by water, wind or
steam.

For the affirmative :—LaFontaine, Bowen, Duval, Caron,
Smith, Mondelet, Short, Morin, Badgley.

For the negative :—Aylwin, Day, Meredith.
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2, The prohibition to sell marketable timber, to make
deals, to grind grain, not subject to banalité, grown beyond
the censive, and intended for market. '

For the affirmative :—LaFontaine, Bowen, Duval, Caron,
Smith, Mondelet, Short, Morin, Badgley.

For the negative :—Aylwin, Day, Meredith.

3. The prohibition to use streams passing over or border-
ing upon the lands of the Censitaires, to propel mills, manu-
factures or other works (usines), were illegal, and do not
give rise to indemnity.

For the affirmative :—LaFontaine, Bowen, Duval, Caron,
Smith, Mondelet, Short, Morin, Badgley.

For the negative :—Aylwin, Day, Meredith.

Forty second question.—Are the covenants contained in
certain  deeds of concession, by which personal labour
(corvées) is imposed on the Censitaires for the advantage of
the Seigniors, legal ? and do they give the Seignior a right
to indemnity ?

Legal Proposition submitted on behalf of the Crown.—A42.
The covenants contained in certain deeds of concession, by
which personal labour (corvées) is imposed on the Censitaires,
for the advantage of the Seigniors, are illegal, and give no
claim to the Seigniors for indemnity. In France, personal
labour (corvées) was the price of the redemption of mort-main
(main-morte); this servitude not existing in Canada, the
covenant establishing personal labours (corvées) remained
without cause or consideration, and is therefore null.” More-
over the imposition of personal labour (corvées) was prohibit-

ed by a Decree (Arrét) of the Intendant Hoequart, dated
22nd Jaunuary, 1716.

Answer of the Court.—42. The covenants contained in
some deeds of concession, imposing personal days labour
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(journées de corvée) upon the Tenants (Censitaires) for the
advantage of the Seigniors, are legal, and give rise to in-
demnity. ’

For the affirmative :—TLaFontaine, Bowen, Aylwin, Du-
val, Caron, Day, Smith, Meredith, Short, Morin, Badgley.

For the negative.—Mondelet.

Forty third question.—At the time of the passing of the
said Seigniorial Act, could the Seigmior legally demand
lods et ventes upon the exchange of two lands, estimated
of equal value (sans soulte), the one situate within his cen-
sive, and the other held in franc-allew roturier or in free and
common soccage, beyond the limits thereof ?

Legal Proposition submitted on behalf of the Crown.—43.
At the time of the passing of ¢ The Seigniorial Act of 1854,”
the Seignior could not legally demand lods ef ventes upon
the exchange of two lands, estimated of equal value (sans
soulte) the one situate within his censive, and the other held
in franc-allew roturier or in free and common soccage,
beyond the limits thereof.

Answer of the Court.—43. At the time of the passing of
the Seigniorial Aect, the Seigniors, subject to its operation,
could not lawfully demand the mutation fine (droits de lods
et ventes) upon the exchange, withnut soulte of lands within
their seigniory for others held in franc-allew roturier, or in
free and common soccage, beyond their seigniory.—Adopted
unanimously.

Forty fourth question.—What are the rights of the Crown,
the value of which is to be deducted in the schedules to be
made under “The Seigniorial Act of 1854, from the price
to be paid by the Censitaires to the Seigniors for the redemp-
tion of the seigniorial dues?
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Legal Proposition submitted on behalf of the Crown.—44.
[n the schedules to be made under ¢ The Seigniorial Act of
1854, the rights of the Crown, the value of which is to be
deducted therein from the price to be paid by the Censitaires
to the Seigniors for the redemption of the seigniorial dues,
are the rights of quint, requint and relief ; one year of the
average revenue accruing to the Crown from these rights,
throughout Lower Canada, should be computed as repre-
senting the interest of a capital to be distributed among all
seigniories according to their value; the proportion attri-
buted to each seigniory will represent the rights of the
Crown therein, and will be put down in deduction of the
price to be paid by the Censitaires as aforesaid.

Answer of the Court.—44. The rights of the Crown, the
value of which is to be deducted in the schedules to be
made under “ The Seigniorial Act of 1854,” from the price
to be paid by the Tenants (Censitaires) to the Seigniors for the
redemption of the seigniorial dues, are those of quint and
relief, in the cases in which they were due under the Cus-
tom of Paris, unless the lucrative rights of the Crown to be
deducted, should have been otherwise regulated by the par-
ticular grant of each seigniory, to which reference must be
had. Butit is the duty of this Court to observe that, it has not
come to the knowledge of this Court that the Crown has
ever exercised the right of relief, except that due under the
Custom of Vexin-le Frangais, included within that of Paris,
by which some grants en fief are governed.

For the affirmative :—LaFontaine, Bowen, Duval, Caron,
Smith, Mondelet, Short, Morin.

For the negative :—Aylwin, Day, Meredith, Badgley.

Forty fifth question.—Ought the additional value given to
the unconceded lands by the abolition, under the said Aet, of
the obligation to concede them, to be ascertained and in-

serted in the said schedules in deduction of the said price
of redemption ?
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Legal Proposition submitted on behalf of the Crown.—45.
The additional value given to the unconceded lands by the
abolition, under the said Act, of the obligation to concede
them, is to be ascertained and inserted in the said schedules
in deduction of the said price of redemption.

Answer of the Court.—45. Whenever by the abolition,
under the Seigniorial Act, of the obligation to subinfeudate
the lands, an additional value may be given by it to the un-
conceded lands, that value must be ascertained and insert-
ed in the schedules, in deduction of the price of redemp-
tion.

For the affirmative :—La Fontaine, Bowen, Duval, Caron,
' Day, Smith, Mondelet, Meredith, Short, Morin, Badgley.

For the negative :-—Aylwin.

Forty sizth question.—What are the rights, dues, duties,
reservations and prohibitions which are to be valued in
making up the whole price of redemption of the seigniorial
rights contemplated by the said Seigniorial Act ?
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Answer of the Court.—46. They are the rights, dues,
duties, and reservations, the legality whereof is acknowledg-
ed, and which are appreciable in money.—Adopted unani-
mously.
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IL.
COUNTER-QUESTIONS OF THE SEIGNIORS.

IN THE INSTANCE

Upon the counter-questions, submitted on behalf of the Hono-
rable John Pangman, of the Parish of St. Henri de Mas-
couche, in the District of Montreal, esquire, Seignior and
proprictor in possession of the fief and seigniory of Lache-
naie, in the District of Montreal, to wit:

- First counter-question.—At the period of the introduction
into Canada of the Custom of Paris, (Coutume de Paris,) and
within the territory of that Custom, what was the legal effect
of the contract whereby a Seignior, holding land en franc-
allew noble granted therefrom en fief,—as to the division, bet-
ween him and his Vassal, of the property (domaine) of the
land granted >—And did such contract subvide such proper-
ty (domaine) between the Vassaland any Sub-Vassals (4rriere
Vassauz) or Censitaires, to whom he might thereafter make
sub-grants, en fief or en censive, as the case might be ; or im-

port obligation on him to make such sub-grants, whether en
fief or en censive ?

Legal Proposition submitted on behalf of the Homnorable
John Pangman.—1. Such contract was held to divide the
property (domaine) in question, between such Seignior and
Vassal, into a domaine direct retained by the former, and
which consisted in the aggregate of the proprietary rights
reserved to him,—and a demaine utile granted to the latter,
and which consisted in the aggregate of all other proprietary
rights whatever, in the lands granted.

It could operate no sub-division of property (domaine) bet-
ween the Vassal and any future Sub-Vassals (Arriere Vas-
sauz) or Censitaires. And it imported no obligation on the
Vassal to sub-grant, whether en Jief or en censive. »
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Answer of the Court.—1—§ 1. At the period of the introdue-
tion of the Custom of Paris into Canada, and within the territo-
ry of that Custom, the legal effect of the contract, whereby a
person, holding lands en franc-alleu noble, granted therefrom
a part en fef or en censive, was the same, as above explained
in the answers to the questions of the Attorney General, asto
the division of the property between the Noble Alleutier and
his Vassal or Tenant (Censitaire), between whom such con-
cession established seigniorial relations.—Adopted unani-
mously.

§ 2. Under the law of that Custom, at the period above
mentioned, the Noble Alleutier was under no obligation to
alienate the said lands.—Adopted unanimously.

Second counter-question.—At the same period, and within
the same territory, what was the legal effect of the contract,
whereby a Seignior, holding land en fief sub-granted there-
from en fief;—as to the division, between him and his Vassal,
of the estate or property (domaine) or such Seignior in the
tand so granted ? Wherein, if at all, did such division differ
from what wrought by the contract enquired of in the pre-
ceding question? And did it sub-divide the estate or pro-
perty (domaine) involved therein, between the Vassal and any
Sub-Vassals (Arriére Vassaux) or Censitaires, to whom he
might thereafter sub-grant ; or import obligation on the Vas-
sal, further to sub-grant, whether en fief or en censive ?

Legal Proposition submitted on behalf of the Honorable
John Pangman.—2. Such contract was held to operate a
like division of property (domaine,) into what was called
a domaine direct of the Seignior, and a domaine utile of the
Vassal ; the distinction between this case and that inquired
of by the preceding question being, that the estate or pro-
perty (domaine) in this case divided, was itself, in another
and stricter sense, only a domaine utile, being limited by
the reserved rights or domaine direct of the Seignior do-
minant,—or, if he again held en fief, then by the reserved
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rights, in ascending series, of the several Seigniors through
whom the land granted might have passed from the Seignior
suzerain.

The contract here inquired of could not sub-divide the
estate or property (domaine) involved therein, between the
Vassal and any futare Sub-Vassals (Arriére Vassauz) or
Censilaires, and it imported no obligation on the Vassal,
further to subgrant, whether en fief or en censive.

Answer of the Court.—2. This question has been answered
by the answers given to the questions of the Attorney Gene-
ral upon the same subject matter.—Adopted unanimously.

Third counter-question.—At the same period, and within
the same territory, what was the legal effect of the contract

whereby a Seignior holding land, whether en franc-allew noble
or en fief, granted or sub-granted therefrom en censive,—as to

the division between him and his Censitaire, of his property
(domaine) in the land so granted or sub-granted ? And where-
in did such division differ from that wrought by the contract
whereby such land might have been granted or sub-granted
en fief' ? ;

Legal Proposition submitted on behalf of the Homorable
John Pangman.—3. Such contract was held to operate a like
division of property (domaine,) into what was called a do-
maine direct of the Seignior, and a domaine wutile of the
Censitaire. But the domaine utile of the Censitaire differed
from that of the Vassal, in this, that the estate or property
(domaine utile) of the Vassal, by reason of the seigneurie ho-
norifigue forming part thereof, imported a capacity on his
part to subgrant either en fief or en censive, while the estate
or property (domaine utile) of the Censitaire had in it no gna-
lity of seigneurie honorifigue, and was therefore held to im-

port an incapacity on his part to sub-grant, either en fief or
en censive.,

) Answer of the Court.—83. This question has been answered
y the answers given to the questions of the Attorney Gene-
ral upon the same subject matter.—Adopted unanimously.
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Fourth counter-question.—At the same period, and within
the same territory, was a Seignior holding land en fief, by
law prohibited from taking money or other value as a con-
sideration for any sub-grant which he might make, whether
en fief or en censive,—ot limited as to the amount thereof,
or as to the rents or other charges or burthens which he might
impose on any land so to be sub-granted by him, whether
en fief or en censive, by way of consideration for such sub-
granting ?

Legal Proposition submilted on behalf of the Honorable
John Pangman.—4. Such Seignior was not by law prohibited
from taking money or other value as a consideration for any
sub-grant which he might make, whether en fief or en cen-
sive,—nor yet limited as to the amount thereof, nor as to the
rents or other charges or burthens which he might impese on
any land so to be sub-granted by him, whether en fief or en
censive, by way of consideration for such sub-grant ?

Answer of the Court.—4. This question has been an-
swered by the answers given to the questions of the Attorney
General upon the same subject matter.—Adopted unani-
mously.

Fifth counter question.—At the same period, and within
the same territory, had a Seignior, holding land ex fief, such
an estate or property (domaine) therein, as imported a ca-
pacity on his part, to alienate such land, in whole or part,
by sale or otherwise, on any terms as regarded price and
otherwise, and this, either with or without retention to him-
self of a domaine direct therein?  And in whose favor, and
to what extent, ifat all, was the freedom of action of the
parties to any such alienation in any wise limited ?

Legal Proposition submitted on behalf of the Honorable
John Pangman.—5. The estate or property (domaine) of
such Seignior in such land, imported a capacity on his part
to alienate such land in whole or part, by sale or otherwise,
on any terms as regarded price and otherwise,—and this,
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either with or without retention to himself of a domaine di-
rect therein. No nullity attached to such alienation. If,
indeed, he so alienated, without retention of any domaine
direct, or if (Whether with or without such retention) he so
alienated beyond the limit of the two-thirds of his fief, his
Seignior dominant had the right, (inherent in and forming
part, so to speak, of the domaine direct of such Seignior
dominant) either to take the acquiring party as a Vassal of
his own, and exactany accruing feudal dues on the mu-
tation, or else to ignore the transaction and deal with the
fief thereafter as though the same had never taken place.
But, provided the Seignior alienating retained a domaine
direct, however trifling in value, and had not alienated in
all more than the two-thirds of his fief, even this right of his
Seignior dominant did not accrae, to limit in any measure
the freedom of action of the contracting parties. And no
other party could interfere at all, to limit such freedom.

Answer of the Court.—b5. This question has been answered
by the answers given to the questions of the Attorney General
upon the same snbject matter.—Adopted unanimously.

Siath counter question.—Before the enregistration (on the
12th day of December, 1712,) by the Conseil Supéricur de
Québec, of the two Arréts of the King of France, rendered
in his Conseil d’Etat and bearing date at Marly of the 6th
day of July, 1711, the one intituled ¢ Arrét dw Roi qui or-
« donme que les terres, dont les concessions ont élé faites, sotent
“ises en culture et occupées par des habitants,”’ and the
other intituled ¢ Arrét du Roi qui déchoit les habilants de la
“ propriété des terres qui lewr auromt été concédées, s'ils ne
“ les mettent en valeur, en y tenant few et lieu, dans un an et
“jour de la publication du dit Arrét du 6e Juillet,1711,” being
the Arréts commonly known as the Arréts of Marly, did the
contract whereby a Seignior acquired land en fief, according
to the law of Canada as then in force, operate any subdi-
vision of the estate or property (domaine) thereby granted,
between him and any Vassals or Censifaires, to whom he
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might thereafter make sub-grants en fief or en censive, as the
case might be,—or import obligation on his part to make sub-
grants, en fief or en censive, or to dispose of such land, in
whole or part, to third parties, on any particular terms,—or
leave him less free than he would have been in France, un-
der the Custom of Paris, (Coutume de Paris,) at the time
of its introduction into Canada, as touching the alienation
of such land, in whole or part, by sale or otherwise, as he
should see fit ? If so, when, by what Act or Acts of legis-
lative authority, in what terms, and to whatextent, had the
law, as it formeily obtained in France under the Custom of
Paris (Coutume de Paris,) been in any of these particulars
derogated from or altered ?

Legal Proposition submitted on behalf of the Honorable
John Pangman.—6. Before the enregistration of the Arréts
in question, the contract whereby a Seignior acquired land
en fief, did, not} according to the law of Canada as then in
force, either operate any sub-division of the estate or proper-
ty (domaine) thereby granted, between him and any Vassals

-or Censitaires to whom he might thereafter make sub-grants
en fief or en censive,—or import obligation on his part to make
sub-grants en fief or en censive, or to dispose of such land, in
whole or part, to third parties, on any particular terms,—or
leave him less free than he would have been in France, un-
der the Custom of Paris (Coutume de Paris,) at the time of
its introduction into Canada, as touching the alienation of
such land, in whole or part, by sale or otherwise, as he
should see fit.

Answer of the Court.—6.—§ 1. The concession en fief,
neither before nor after the enregisiration of the Arrét of
Marly, did not operate a division of the estate, between Sei-
gnior and Vassal or Tenant (Censitaire), of what might be
afterwards sub-granted to either, but the division was effected
by the subsequent deed of subinfeudation or accensement.—
Adopted unanimously. '
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§ 2. The other portions of this question have been an-
swered by the answers given to the questions of the At-
torney General upon the subject matter.—Adopted unani-
mously.

Seventh counter-question.—From the time of the enregis-
tration of the said Arréts, to that of the Cession of Canada to
the British Crown, could effect have been given, according
to law, to so much of the first of the said Arréfs as purported,
after enjoining concession by Seigniors to habitants, “a
titre de redevances, et sans exiger d'eux aucune somme d'argent
pour raison des dites concessions,’ to provide against the case
of such concession being refused.—as against any Seignior,
either holding en franc-alleu noble, or holding en fief, under
or through a title whereby the Crown should not have ex-
pressly imposed that obligation, as,a condition of its original
grant ?

Legal Proposition submitted own behalf of the Honorable
Joln Pangman.—7. Through the period in question, effect
could not have been given, according to law, to so much of
the said Arréfs as purported, after enjoining concession by
Seigniors to habitants, *“ & titre de redevances, et sams exiger
deu aucune somme d’argent pour raison des dites concessions,”
to provide against the case of such concession being refused,
—as against the Seignior, either holding en franc-alleu notle,
or holding en fief, under or through a title whereby the Crown
should not have expressly imposed that obligation, as a con-
dition of its original grant.

Answer of the Cowrt.—17. This question has been an-
swered by the answers given to the questions of the Attorney

General upon the same subject matter.—Adopted unani-
mously.

Eighth counter-question.—Before the enregistration (on the
4th day of September, 1732), by the Conseil Supérieur de
Québec, of the Arrét of the King of France, rendered in his
Consetl & Etat and bearing date at Versailles of the 15th day
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of March, 1732, which purported to direct the enforcement of
the said two Arréts of Marly, and to attach to the sale of
wild lands (terres en bois debout) the penalties of nullity of
the contract of sale, of restitution of the price, and of re-union
de plano (de plein droit) of such land to the Crown domain,
did the law of Canada, as then in force, prohibit such sale of
wild lands (¢erres en Lois debout,) or subject the parties thereto
to such penalties or to any description of penalty whatever ?

Legal Proposition submitted on behalf of the Honorable
John Pangman.—8. Before the enregistration of the Arrét here
in question, the law of Canada did not prohibit the sale of
wild lands, (terres en bois debout,) or subject the parties thereto
to any description of penalty whatever.

Answer of the Court.—8. This question has been answered
by the answers given to the questions of the Attorney General
upon the same subject matter.—Adopted unanimously.

Ninth counter-question.—Did the said Arrét of the year
1732, purport to make, or in fact make any distinction, bet-
ween the case of the sale of wild lands (ferres en boi's debout)
by a proprietor holding en fief, and that of such sale by a pro-
prietor holding en censive,—or between either of these cases,
and that of such sale by a proprietor holding en franc-alleu ?

Legal Proposition submitted on behalf of the Honorable
John Pangman.—9. The said Arrét of the year 1732, did not
purport to-make, and in fact did not make any distinction,
between the case of the sale of wild lands (Zerres en bois de-
bout) by a proprietor holding en fief, and that of such sale by

-a proprietor holding en cemsive,—not yet between either
of these cases, and that of such sale by a proprietor ho]dmcr
en framc-alleu.

Answer of the Court.—9. —§ 1 The last Arré¢ did not
make, nor did it purport to make any distinction in the sale

“of wild lands (ferres en bois debout) between a proprietor
holding en jief and a proprietor holding en censive.—Adopted

unanimously. _
7
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§ 2. It did not make nor purport to make any distinction
for the lands held en franc-alleu.—Adopted unanimously.

Tenth counter-question.—From the time of the enregistra-
tion of the said Arrét of the year 1732, to that of the cession
of Canada to the British Crown, could eflect have been
given, according to law, to so much thereof as purported to
attach to the sale of wild lands (terres en bois debout) the pe-
nalties of nullity of the contract of sale, of restitution of the
price, and of re-union de plano (de plein droit) of such lands
to the Crown domain,—as against the vendor and vendee of
any wild land (ferre en bois debout) holden en franc-alleu, or
of any wild land (terre en bois debout) holden either en fief
or en censive, under or through a title whereby the Crown
should not have expressly prohibited such sale under such
penalties, as a condition of its original grant thereof?

Legal Proposition submitted on behalf of the Honorable
Jokn Pangman.—10. Through the period in question, effect
could not have been given, according to law, to so much of
‘the said Arréf asattached to the sale of wild lands (terres en
“bois deboul) the penalties of nullity of the contract of sale; of
restitution of the price, and - of re-union de plano (de plein
‘droit) of such lands to the Crown domain,—as against the
vendor or vendee of any wild land (ferre em bois debout)
holden en franc-alleu, or of any wild land (terre en bois de-
bout,) holden either en fief or en censive, under or through a
title whereby the Crown should not have expressly prohibit-
ed such sale under such penalties, as a condition of its ori-
ginal grant thereof.

Answer of the Crown.—10. From the enregistration of the
Arrét of 1732 1o the cession of the country, effect might have
been given to its provisions, which attached the penalty of
nullity, that of restitution of the price and re-union to the
Crown demesne, tosalesof wild lands (terres en bois debout)
held either en franc-alleu or en fief, or en censive, under any
title whatsoever, even if the prohibition had not been spe-
cially imposed in the original grant.—Adopted unanimously:



99 a

Eleventh counter-question.—From the time of the cession
of Canada to the British Crown, to that of the passing of
 The Seigniorial Act of 1854,” could effect have been given
in Canada, according to law, as agaisnt any Seignior or class
of Seigniors whatever, to so much of the said first Arrét of
Marly, as purported torequire concession by a Seignior to any
habitants, of any land in his seigniory, “ ditre de redevances,
et sans exiger d’eux. aucune somme d’argent,’ under pain, as
thereby threatened of having such land conceded for account
of the domain of the. Crown ?

Legal Praposz’tz’on submilted on -behalf of the Honorable
John Pangman.—11. Through the period in question, effect:
could not have been given, according to law, as against any
‘Seignior or class of Seigniors whatever, to so much of the
said Avrét, as purported to require concession by a Seignior
to any habitants, of any land in his seigniory, “a titre de
redevances, et sans exiger deuz aucune somme dargent,” under
pain, as thereby threatened, as having such land conceded
for account of the domain of the Crown.

Answer of the Court.—11. The question has been an-
swered by the answers to the questions of the Atforney
General.

For the affirmative:—Le Fontaine, Duval, Caron, Day,
Smith, Mondelet, Meredith, Short, Morin.

For the negative :—Bowen, ‘Aylwin, Badgley.

Twelfth counter-question.—From the time of such cession
10 that of the passing of the said Act, could effect have been
given in Canada, according to law, as against the vendor or
vendee of any wild land, (ferre en bois debout,) by whatever
tenure holden, or on whatever terms first granted by the
Crown,—to so much of the said Arrét of the year 1732, as
purported to prohibit the sale of wild lands, (lerres en bois de-
bout,) under pain of nullity of the contract of sale, of restitu-
tion of the price, and of re-union de plano (de plein droit,) of
such lands to the Crown domain?
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Legal Proposition submitted on behalf of the Honorable
John Pangman.—12. Through the period here in question,
effect could not have been given in Canada, according to
law, as against the vendor or vendee of any wild land, (terre
en bois debout,) by whatever tenure holden, or on whatever
terms first granted by the Crown,—to so much of the said
Arrét of the year 1732, as purported to prohibit the sale of
wild lands (ferres en bois debout,) under pain of nullity of the
coniract of sale, of restitution of the price, and of re-union
de plano (de plein droit) of such lands, to the Crown domain.

Answer of the Court.—12. This question applies to a con-
tract not in its nature seigniorial, and can'only interest indivi-
duals as such ; all contestations arising out of such a con-
tract, must be submitted to the ordinary tribunals; should
such contestation be pending, the opinion of this Court
would prejudge the guestion to-the injury to one or the other
party ; this Court abstains, therefore, from the expression of
an answer to this question.—Adopted unanimously.

Thirteenth counter-question.—W ithout prejudice to the ge-
neral decisions in the pending matter to be readered, will
it not be the right of every Seignior to invoke,—as well be-
fore any Commissioner or Commissioners named under the
said Act, and acting for his seigniory, whether in the first
resort, or in revision of the schedule thereof, as before any
experts who may be named under the said Act therefor, or
before any Court of law or the Judges of any Court of law
having to decide any matter involving question as to such
schedule, or as to the rights of such Seignior in the premises,—
the terms of the original grant or title under or through which
his seigniory is holden, whether emanating mediately or
immediately from the Crown of France or from the British
Crown,—the tenor of any aveux et dénombrements rendered by
him or any of his aufeurs,—the tenor of any actes de foi et
hommage, and of any Crown acquittances for quint or feudal
dues generally, granted to him or any of such aquteurs,—and
the character and term, longer or shorter, as may be, of hig
and their possession or enjoyment of any rights or elaims
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which may be in question,—and this, as well with a view to
to the matter of the ascertaining and apportioning of the
casual rights of the Crown in relation to his seigniory, as
for any other purposes for which the same may require to be
invoked, in order to the maintenance of his rights, or the es-
tabhshment of the value thereof ? And will it be competent to
such Commissioner or Commissioners, whether acting in the
first resort, or in revision of any schedule, to reject any such
title or matter of evidence pertinently mvoked to such end ?

Legal Proposition submitted on behalf of the Homorable
“John Pangman.—13. It will be the right of every Seignior
to invoke,—as well before any Commissioner or Commis-
sioners named under the said Act, and acting for his sei-
gniory, whether in the first resort, or in revision of the sche-
dule thereof, as before any ezperts who may be named
under the said Act therefor, or before any Court of law
having to decide any matter involving question as to such
schedule, or as to the rights of such Seignior in the pre-
mises,—the terms of the original grant or title under or
through which his seigniory is holden, whether emanating
mediately or immediately from the Crown of France or from
the British Crown,—the tenor of any aveuz et dénombrements
rendered by him or any of his awleurs,—the tenor of any
actes de foi et hommage, and of any Crown acquittances for
quint or feudal dues generally, granted to him or any of
such auteurs,—and the character and term, longer or shorter
(as may be) of his and their possession or enjoyment of any
rights or claims whieh may be in question,—and this, as
well with a view to the matter of the ascertaining and ap-
portioning of the casual rights of the Crown in relation to
his seigniory, as for any sther purposes for which the same
may require to be invoked, in order to the maintenance of
his rights, or the establishment of the value thereof. It
will not be competent to such Commissioner or Com
missioners, whether acting in the first resort, or in revision
of any schedule, to reject any such title or matter of
evidence pertinently invoked to such end.
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Answer of the Court.—13.—§ 1. Seigniors will have the
right to invoke, for all legal purposes, before the Commis-
sioners acting in virtue of the Seigniorial Act, whether in
the first resort or in the revision of the schedules, as well as
before the experts and before Courts of law having jurisdie-
tion over and cognizance of the matter, saisies du sujel, the
terms of the original grant by which they hold their sei-
gniories, whether the grants have proceeded from the Crown
of France or the British Crown—Adopted unanimously.

§ 2. With reference tothe tenor of the avewx et dénom-
brements, and of the acts of fealty and hommage, and of
the Crown acquittances for quint or other dues granted to
them or their predecessors (auteurs), the same legal effect
must be given to them in relation to the obligation of the
Seigniors to the Crown, according to the circumstances
of each case ; but they cannot affect the relative position of
Seigniors and Tenants (Censitaires), because the aveux et dé-
nombrements, acts of fealty and hommage, and acquittances of
other dues, only have legal effect between the Seignior
dominant and the Vassal, as executed between them, and the
Vassal, as executed between them, and do not affect others
not parties to them.—Adopted unanimously.

§ 3. The character and terms of the possession and en-
joyment of any rights, either between the Seigniors and the
Crown, or the Seigniors and any Tenants (Censitaires,) in so
far as that possession and enjoyment may have a known
legal effect, whith a view to the seigniorial law, %nd the
present decisions of this Court in particular, may also be
taken into consideration.—Adopted unanimously.

§ 4. The Commissioners may order the adduction of any
evidence which they may require. to enable them to adjuge
correctly in all cases, this Court canmot be called upon to
lay down in its decisions all the rules applicable to the ad-
missibility and appreciation of evidence : the application of
the rules enunciated in this answer are subject, nevertheless,

in all cases, to the observance of the decisions of this Court.
—Adopted unanimously.
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T,
COUNTER-QUESTIONS OF THE SEIGNIORS.

IN THE INSTANCE

Upon the counter-questions submitted on behalf of Sir Ed-
mund Filmer, of East Sutton Place, in the county of
Kent, Baronet, Member of the Imperial Parliament, David
Arthur Monro, a Major in Her Majesty’s T'welfth Regiment
of Lancers, and William Woodrooffe, of London, Gentle-
man, Seigniors in possession of the seigniory of Cham-
plain, in the district of Three Rivers, to wit :

First counter-question.—Whether the Arrét of the King of
France, dated the 6th July, 1711, commonly called the
Arrét of Marly, the pfeamble of which expressly refersto
the intentions of His Majesty, and to clauses alleged to be
inserted in grants of seigniories, whereby Seigniors are said
to be only permitted to concede lands for an annual rent (&
titre de redevances), and the Arrét of the 15th March, 1732,
to give effect to the former Arrét, can, by any rule of legal
construction, be made to apply, in so far as their provisions
purport to- provide for enforcing such concession, to sei-
gniories granted by the King, in the grants whereof such
intentions of His Majesty are not expressed nor such con-
ditions inserted,—and more especially if such seigniories
were granted. in consideration of and as a reward for ser-
vices rendered to the Crown ;—or whether those Arréts (if
in force in any case) ought not to be restricted, as regards
such provisions, to seigniories in the grants of which such
intentions as aforesaid are expressed and such conditions
inserted ?

Legal Proposition submitted on behalf of Sir Edmund
Filmer et al.—1. The said Arréts (if in force in any case)
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can only apply, as regards the provisions in question, to
seigniories in the grants of which such intentions as afore-
said were expressed or such conditions inserted.

Answer of the Court.—1. This question has been ans-
wered by the answers to the questions of the Attorney Ge-
neral on the same subject matter.

For the affirmative :—La Fontaine, Bowen, Duval, Caron,
Day, Smith, Mondelet, Meredith, Short, Morin, Badgley.

For the negative :—Aylwin.

Second counter-question.—Whether the provisions ofthe
said Arréls which make it accessary that the Governor and
Lieutenant General, (an officer representing the person of the
King of France, but unconnected with the administration of
justice in civil matters in the Cowrts of original jurisdiction),
should concur with the Intendant, who had power to decide
- alone in civil matters (de juger souverainement seul en matiéres
civiles), in any sentence inflicting upon a Seignior the for-
feiture of his lands for contravention of the Arréts by refusal
to concede, do not clearly shew that these Arréts, were of a
discretionary and administrative rather than of a judicial
character ; and whether any discretionary or administrative
power, thereby vested in the Governor and Lieutenant Ge-
neral, could, after the conquest, be continued in, or exercised
by any Judge, officer or functionary, except by express
delegation from the British Crown ?

Legal Proposition submitied on behalf of Sir Edmund
Filmer et al.—2. The said provisions (if not purely penal)
were of an administrative character; the powers conferred
by them were administrative and discretionary, and could
not be continued after the conquest, except by express dele-
gation from the British Crown.

Answer of the Court.—2. This question has been answered

by the answers to the questions of the Attorney General on
the same subject matter.
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For the affirmative—La Fontaine, Bowen, Duval, Caron,
Day, Smith, Mondelet, Meredith, Short, Morin.

For the negative :—Aylwin, Bédgley.

Third counter-question.—Whether these Arréls and the
forfeiture of lands imposed as a penalty for such contraven-
tion, were not dictated by a temporary policy, which had
for its object to promote the immediate settlement of the
waste lands of the French King in Canada, with a view to
strengthen the colony and enable it the better to contend
with the adjoining english colonies ; and whether -they
were not temporary regulations adapted to the then condi-
tion of the country, and intended to meet present exigencies,
rather than permanentlaws, to receive execution in all future
time ?

Legal Proposition submitted on behalf of Sir Edmund
Filmer et al—3. They were dictated by such temporary
policy, and could not be considered as permanent laws, but
were mere temporary regulations.

Answer of the Court.—38. A part of this question not offering
any point of law for decision, the Court abstains from ans-
wering thereto ; with reference to the answer to be given to
the other part of this question, it is contained in the answers
given to the questions of the Attorney General on the same
subject matter.

For the affirmative :—La Fontaine, Bowen, Duval, Caron,
Day, Smith, Mondelet, Meredith, Short, Morin.,

For the negative :—Aylwifl, Badgley.

Fourth counter-question.—Whether, if the said Arréts ap.
plied as matter of public policy (dordre public), io all sei-
gniories, granted before or after their date, and although no
declaration of the King’s intention or clause binding the Sei-
gnior to concede 4 titre de redevances only, or in any other
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way, was inserted in the grant,—the provision that every Sei-
gnior shall concede his lands in the manner therein men-
tioned, and shall, for any contravention of that provision,
incur the penalty of forfeiture to the Crown of the lands and
of the rents and profits thereof which would otherwise be
payable to him,—does not treat such refusal by the Seignior,
as ‘ a violation of a law considered in reference to the evil
tengency of such violation as regards the state,” and does.
not therefore make such refusal a crime or offence punisha-
ble by forfeiture ; and whether that provision is not there-
fore a penal enactment, creating and: providing: for the pu-
nishment of an offence against the public policy of the So-
vereign who enacted it : and whether such penal enact:
ment was not repealed by the Act of the Imperial Parlia-
ment, commonly called the Quebec Act, (14 Geo. 3, cap.
83,) which introduced the criminal law of England, and di-
rected that it should be observed as well in the description
and quality of the offence, as in the method of prosecution
and trial and the punishement and forfeitures thereby inflic-
ted, to the exclusion of every other rule which prevailed in
Canada before 1764 ; if indeed all laws in force before the
conquest connected with matters of public policy, and im-
posing forfeitures for offences against such policy, were not
necessarily abrogated by the conquest and cession of the
country, and the consequent introduction of the public law
and policy of Great Britain ?

Legal Proposition submitted on behalf of Sir Edmund
Filmer et al.—4. On the supposition here involved, the pro-
vision in question was a penal enactment which was ex-
pressly repealed by the Quebec Act, and had in fact been
abrogated by the eonquest and cession of Canada, and its
consequent subjection to a new and different rule and public
policy.

Answer of the Court.—4. Admitting the consequences of a
violation of those laws to be forfeitures, the forfeitures were
only of a civil nature; these consequences and the laws
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of their penalnature, by the introduction of the-criminal laws
of England into Canada.—Adopted unanimously.

Fifth counter-question.—Whether in fact, if the supposition
that the Arréés applied to all seigniories, as matter of publie
policy above mentioned, be correct, it was not because the
provision in-question was considered, not as a merely civil
matier, but as one involving the exercise of a penal, but at
the same time administrative and discretionary authority,
that the power to inflict' the forfeiture thereby imposed was
vested in the Governor and Lieutenant General and the In-
tendant conjointly, and not in the Intendant alone, who, in
virtue of his commission had power and authority (pouwvoir
et faculté) to decide absolutely and alone in' civil matters,
(méme de juger souverainement seul en matiére civile) ; and
whether the Intendant alone ever could pronounce a sen-
tence of forfeiture under the said provision ; whether, after
the conquest, the power of the Governor and Lieutenant
General and Intendant conjointly, or of the Intendant alone
in any matter involving penalty or forfeiture, was, by any
competent authority, transferred to or vested in any judicial
tribunal whatever ; and whether all sueh his powers did
not, after the conquest, wholly cease, together with the other
powers given by his commission as Intendant of justice,
police and finance ?

 Legal Proposition submitted on behalf of Sir Edmund
Filmer et al.—5. On the supposition aforesaid, the presump-
tion is, that it was because the provision in question was
considered, not as a merely civil matter, but as one involv-
ing a penal, but at the same time administrative and dis-
cretionary authority, that the power here in question was not
given to the Intendant alone ; the sentence of forfeiture could
never be pronounced by the Intendant alone; this power
ceased at the conquest, and was never revived or vested im
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any Judge, officer or tribunal since that time ; and any such
power would be inconsistent with the rights of british sub-
jects, and those acquired by the inhabitants of this Province
when they passed from the French to the British Rule, under
which no freeman can be disseized of his freehold unless
by the legal judgment of his peers, or by the laws of the
land. '

Answer of the Court.—5.—§ 1. This question has been
answered by the answers to the preceding questions, . and
by the answers to the questions of the Attorney General, in
so far as this question has relation as well to the nature of
the powers of the Governor and Intendant, under the above
Arréts, to concede lands during the french dominion, as to
the devolution of those powers to Courts of justice, under the
british dominion.

For the affirmative :—La Fontaine, Bowen, Duval, Caron,
Day, Smith, Mondelet, Meredith, Short, Morin.

For the negative :—Aylwin, Badgley.

§ 2.—The other portion of the question is foreign to the
object and disposition of the Seigniorial Act, in so far as it
relates to other powers and attributes exercised by those
functionaries, either conjointly or separately, and to their
devolution to the new ftribunals, and therefore this Court
abstains from an answer thereto.

For the affirmative :—La Fontaine, Bowen, Duval, Caron,
Day, Smith, Mondelet, Meredith, Short, Morin, Badgley.

For the negative :—Aylwin.

Sixth counter-question.—Whether, in Lower Canada, a law
may not become void - by desuetude ; and whether even if
the Arrétsin question were at any period in force, and were
not repealed or abrogated as above mentioned, they have
not in fact fallen into desuetude and become obsolete ; whe-
ther in fact ordinance after ordinance and act after act,



109 a

Imperial and provincial, touching the constitution of the
country, the administration of justice and the commutation
of the seigniorial tenure, have not been passed, and ins-
tructions given by the Sovereign for carrying out Imperial
Acts for the commutation of the said tenure, and commu-
tation after commutation effected under them by the Go-
" vernor, with the advice of the law officers of the Crown, in
the Province,—without any attempt to give effect to the said
Arréts ; whether the Courts of law, within the Province,
have not constantly treated them as not in foree ; and whe-
ther these circumstances, apart from the considerations be-
fore mentioned, do not show that these Arréfs have, for
nearly a century, fallen into utter desuetude, and have'so
become obsolele and void ?

Legal Proposition submitied on behalf of Sir Edmund
Filmer et al.—6. In Lower Canada, a law may lose its force
by disuse, without any express repeal, or go into desuetude -
as it is termed, and the facts above mentioned shew that the
Arréts, if they were not repealed or abrogated, have i tact
gone into desuetude and become a dead leiter. ‘

Answer of the Court.—6. These Arréfs have not fallen
into desuetude. :

For the affirmative :—La Fontaine, Duval, Caron, Day,
Smith, Mondelet, Meredith, Short, Morin.

For the ﬁegative- ~—Bowen, Aylwin, Badgley.

Seventh counter-question.—Whether any Arrét or Ordi-
nance made by the King of France, when Canada was
subject to his royal will and pleasure, would not cease to
be in force, whenever the Parliament of the United Kingdom
should, after the conquest, pass an Act inconsistent with
it,—and whether the provisions of the Imperial Act, 3 Geo.
4, cap. 119, sect. 31 and 32, (commonly called the Canada
Trade Act,) and those of the Imperial Act, 6 Geo. 4, ¢ap. 59,
(commounly called the Tenures Act,) are not utterly inconsis-
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tent with those of the Arréts before mentioned ; and whether
in the royal instructions issued under the said Acts, to the
‘Governors of Lower Canada or of Canada, or in the practice
of the provincial .government under them, or the instru-
ments by which the commutation of tenure has been
effected, it is stated, assumed or implied that the rights of
the Seignior in the unconceded lands in his .seigniory are
limited in any way except by those of the Crown or of the
Seignior dominant, and the terms of the original grant:—
whether the said Acts of the British Parliament have. not
virtually repealed the said Arréts, and all other laws incon-
sistent with those Acts, (if the said Arréts or any such laws
were in force at the time of the passing of the said Acts))
and whether therefore the said Arréfs or Laws can be
legally invoked against the Seigniors of Lower Canada,
who are, by the express terms of the Seigniorial Act of 1854,
to be indemnified for their rights as they stood at the time
of the passing of that Act? ’

Legal Proposition submitted on behalf of Sir Edmund
Filmer et al.—7. Every French Arrét or law ceased. to be
in force whenever a British Act, inconsistent with it was
passed after the conquest ; the Canada Trade Act and Tenures
Act, are utterly inconsistent with the said Arréts, which are
therefore repealed, and cannot now be invoked against.the
Seigniors of Lower Canada.

Answer of the Court.—T7. These Arréts have not been re-
pealed by the said Imperial Statutes.

For the affirmative :—La Fontaine, Bowen, Duval, Caron,
Day, Smith, Mondelet, Meredith, Short, Morin.

For the negative :—Aylwin, Badgley.



‘11la
Iv.
“COUNTER-QUESTIONS OF THE SEIGNIORS.

IN THE INSTANCE

Upon the eounter-questions submitted on :behalf of Dame
Louise Chartier de Lotbiniére, wife of the Honorable
‘Robert Unwin Harwood, of the parish of St. Michel de
Vaudreuil, in the district of Montreal, -esquire, duly
‘separated as to property from her said husband, and by
~him hereunto duly and specially authorized,. Seignioress
‘and proprietor in possession of the fief and seigniory of
Vaudreuil in the said district, and the said Honorable
Robert Unwin Harwood, as the husband of the said Dame
Louise Chartier de Lotbiniére, and authorizing her for
the purpose hereof.

First counter-question.—Independently of question as to
any legal effect or ‘operation of the Arrét of the King of
France, rendered in his Conseil d’Etat, and  bearing date at
Marly, of the 6th day of July, 1711, intituled : ¢ Arrét duw Ro¢
gut ordonne que les terves, dont les concessions ont été faites,
sotent mises en cullure et occupées- par des-habitants,” or of
the Arrét of the ‘King of France, rendered in his Comseil
d’Etat, -and bearing date at Versailles of the 15th day of
March, 1732, having reference thereto and to sales of wild
lands (¢erres en bois debout) in Canada, or of the Declaration
of the King of France, bearing date at Versailles of the 17th
day of July, 1743, intituled “ Déclaration du Roi concernant

+les concessions dans les-colonies,” in respect of any lands in
‘ Canada, other than those hereinafter specified, or of any
persons holding the same, or of any contracts thereto relating,
and without hereby admitting that the same have any such
legal effect or operation,—can the said two Arréfs and
Declaration, or any of their provisions, be held to have any
legal effect or operation whatever; in respect of any lands in
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Canada being within the enclave of any fief or seigniory, as
to which the Seignior, holding the same, may have obtained
from the Crown, under authority of the Statutes of the Im-
perial Parliament made and passed in the third year and in
the sixth year, respectively, of the Reign of His late Majesty
George the Fourth, the former intituled “ An Actto regulate
¢« the trade of the Provinces of Lower and Upper Canada,
« and for other purposes relating to the said Provinces,” and
the latter intituled “ An Act to provide for the extention of
¢« feudal and seigniorial rights and burthens on lands held
« g titre de fief and 4 titre de cens, in the Province of Lower
« Canada, and for the gradual conversion of these tenures
« into the tenure of free and common soecage, and for other
« purposes relating to the said Province,” or under autho-
rity of either of such Statutes, a commutation of and release
from all feudal burthens due to the Crown thereon, and a
re-grant of the lands thereof, or of all parts and parcels
thereof remaining in his possession ungranted,—or in res-
pect of any lands being within the enclave of any fief or
seigniory, as to which the Seignior holding the same may,
in terms of and under the said Statutes or either of them,
duly have applied to Her Majesty or any of her predeces-
sors, or may hereafter so apply, for such commutation,
release and re-grant,—or in respect of any contracts thereto
relating —And if at all, then how, and to what extent, can
any of such lands, persons or contracts be held to be so
thereby legally affected *

Legal Proposition submitted on behalf of Dame Harwood
et al.—1. The said Arréts and the said Déclaration cannot
be held to effect in any wise any lands in Canada,
being within the enclave of any fief or seigneurie, as to which
the Seignior holding the same may have obtained from the
Crown, under authority of the said Imperial Statutes or of
either thereof, a commutation of all feudal burthens due to
the Crown thereon, and a re-grant of the lands thereof, or
of all parts and parcels thereof remaining in his possession
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ungranted,—nor in respect of any lands being within the
enclave of any fief or seigneurie, as to which the Seigneur
holding the same may, in terms of and under the said Sta-
tutes or either of them, duly have applied to Her Majesty or
any of her predecessors, or may hereafter so apply, for such
commutation, release and regrant,—nor in respect of any
persons holding any of such lands, whether en fief or other-
wise,—nor in respect of any contracts thereto relating.

" Answer of the Court.—1.—§ 1. The Acts of the Imperial
Parliament, commonly called the Trade Act and the Tenures
Act of Canada, have effected changes in seigniories for
which a commutation of tenure has been obtained under
their provisions, with reference to the portions of these sei-
gniories not conceded at the time of the commutation.

For the affirmative :—ILa Fontaine, Bowen, Aylwin, Duval,
Caron, Day, Smith, Meredith, Short, Morin, Badgley.

For the negative :—Mondelet.

§ 2. These portions were by the commutation subjected
to the tenure of free and common soccage, and relieved from
rights and dues to the Crown, and generally withdrawn from
seigniorial laws and obligations,

For the affirmative :—La Fontaine, Bowen, Aylwin, Du-
val, Caron, Day, Smith, Meredith, Short, Morin, Badgley.

For the negative :—Mondelet.

§ 3. At the time of the commutation, Tenants (Censitaires)
in the other portions of such seigniories, remained subject to
their obligations as such Tenants (Censitaires), and the Sei-
gniors, on their part, continued to be subject to their obliga-
tions towards their Tenants (Censitaires), although the Sei-
gnior had obtained a re-grant of the entire seigniory under
the tenure of free and common' soccage.—Adopted unani-
mously.

§ 4. The laws which regulate the relations, between the
Seigniors and Tenants (Censitaires) apply equally to the case

8
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where a commutation has been demanded by the Séisgnibr,

in virtue of the Imperial Acts, but not obtained at the pas-
N \

sing of the Seigniorial Act of 1854.

For the affirmative :—La Fontaine, Bowen, Duval, Caron,
Day, Smith, Mondelet, Meredith, Short, Morin, Badgley.

For the negative :—Aylwin.

§ 5. They also apply to the case when a commutation has
not been demanded by the Seignior under the provisions of
the Imperial Acts.

For the affirmative :—La Fontaine, Bowen, Duval, Caron,
Day, Smith, Mondelet, Meredith, Short, Morin, Badgley.

For the negative :—Aylwin.

Second counter-question.—Can any contract, or clause of
contract, not being in itself immoral, (contrd bonos mores)
not yet prohibited by the british public law, as the same
since the said cession of Canada has prevailed therein,—
which from the time of the said cession to that of the passing
of ¢“the Seigniorial Act of 1854, may have been freely and
without fraud entered into, touching the terms of any aliena-
tion whatsoever of any of the lands enquired of in the pre-
ceding question, he held to be either null or annullable, or
in law liable to be set aside, or at all altered or restricted, as
between the parties thereto —And if so, how, to what ex-

tent, and by virtue of what law statutory or otherwise, can
any such contract or clause be so held.

Legal Proposition submitted on behalf of Dame Harwood
et al.—2. No contract or clause of a contract, whatever, un-
less in itself immoral, (contrd bonos mores,) or prohibited by
british public law, as the same since the said cession of Ca-
nada has prevailed therein—which, from the time of the
said cession to that of the passing of ¢ the Seigneurial Act
of 1854,” may have been freely and without fraud entered
into, touching the terms of any alienation whatsoever of any
of the lands enquired of in the preceding question,—ean be
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held to be either null, or annullable, or in law liable to be
set aside or at all altered or restricted as between the parties
thereto.

Answer of the Court.—2. Such a contract, or clause of
such a contract, in violation of the laws of Canada, although
not in itself immaral, nor yet prohibited by british public
law, may be null or annullable.

For the aflirmative :—La Fontaine, Bowen, Duva]., Caron,
Day, Smith, Mondelet, Meredith, Short, Morin, Badgley.

For the negative :—Aylwin.

Third cownter-question—Can any Commissioner or Com-
missioners under ‘the Seigniorial Act of 1854,” lawfully
treat any contract, or any clause of any contract, such as is
enquired of by the last preceding question, as being null, or
assume to set aside, or at all alter or restrict the same >—
And if so, in what cases, and to what extent, may such Com-
missioner or Commissioners lawfully so do ?

Legal Proposition submitted on behalf of Dame Harwood
ef al.—3. Such Commissioner or Commissioners may not law-
fully treat any contract, or any clause of any contract, such
as is here and in the last preceding question enquired of, as
being null, or assume to set aside, or at all alter or restrict
the same. :

Answer of the Court.—3. Such commission may lawfully
assume to treat any contract, or clause of such contract, as in
this and the last preceding question inquired of, as being
null ; unless such nullity has been pronounced by the judg-
ment of a Court of competent jurisdiction, or such con-
tract, or clause of such contract, has been declared. ille-
gal by the decision of this Special Court.—Adopted unani-
mously.

Fourth counter-question.—Can any such Commissioner or
Commissioners lawfully assume within any fief or seigniory,
falling within either of the two classes of fiefs or seigniories
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enquired of by the first preceding interrogatory, to enforce
upon the Seignior or upon any Censitaire thereof, any co-
operation on the part of such Seignior and Censitaire in any
procedure under “the Seigniorial Act of 1854,”—if such
Seignior or Censitaire shall elect to maintain the application
of the provisions of the said Imperial Siatutes in the pre-
mises >—And if so, to what extent and how may such co-
operation lawfully be enforced »

Legal Proposition submitted on behalf of Dame Harwood
et al.—4. Such Commissioner or Commissioners may not
lawfully assume to enforce such co-operatiorn.

Answer of the Court.—4. The Commissioners may enforce
the Seigniorial Act of 1854, in any fief or seigniory to which
this question refers, even if the Seignior should eleet to main-
tain the application of the provisions of the Imperial Acts.

For the affirmative :—La Fontaine, Duval, Caron, Smith,
Mondelet, Meredith, Short, Morin.

For the negative :—Bowen, Aylwin, Badgley.

Judge Day abstains frony promouncing vpon this question.

V.
COUNTER-QUESTIONS OF THE SEIGNIORS.

IN THE INSTANCE

Upon the counter-questions submitted on behalf of Dame
Marie Charlotte Chartier de Lotbiniére, wife of William
Bingham, of the city of Paris, in France, esquire,
duly separated as to property from her said husband, and
by him hereunto duly and specially authorized, Seignioress
and proprietor in possession of the fief and seigniory of
Rigaud, in the district of Montreal, and the said William
Bingham, as the husband of the said Dame Marie Char-

lotte Chartier de Lotbinitre, and authorizing her for the
purposes hereof :—
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First counber-question.—Independently of question as to
any legal effect or operation of the Arrét of the King of
France, rendered in his Conseil d Etat, and bearing date
at Marly of the 6th day of July, 1711, intituled  Arré¢
du Roi que ordonne que les terres, dont les concessions ont été
Saites, sotent mises en cuilture et occupées par des habitants,”
or of the Arrét of the King of France, rendered in his Con-
seil d’Etat, and bearing date at Versailles of the 15th day of
March, 1732, having reference thereto and to sales of wild
lands (ferres e bois debout) in Canada, or of the Declaration
of the King of France, bearing date at Versailles of the
17th day of July, 1743, intituled, ¢ Déclaration du Roi con-
cernant les concessions dams les colomies,” in respect of any
lands in Canada, other than those hereinafter specified, or
of any persons holding the same, or of any contracts thereto
relating, and without hereby admitting that the same have
had any such legal effect or operation,—can the said two
Arréts and the said Declaration, or any of the provisions
thereof, be held to have had, from the time of the cession
of Canada to the British Crown, to that of the passing of
“ the Seigniorial Act of 1854,” any legal effect or operation,
in respect of any lands in Canada which, at the time of the
said cession, were holden en franc-alleu, or in respect of any
lands in Ganada, which, at the time of the said cession, were-
holden er fief, whether directly ofthe Crown or of any other
immediate Seignior dominant,—or in respect of any per-
sons who, since the time of the said cession, have ever held
any of such lands, whether en franc-allew or en fief or en
censive,—or in respect of any contracts thereto relating ~—
And if at all, then how, and to what extent, have any of
such lands, persons or contracts, been so thereby affected ?

Legal Proposition submitted on behalf of Dame Bingham.—

1. The said Arréts and the said Déclaration cannot be held

to have had, from the time of the cession of Canada, to the

British Crown, to that of the passing of ¢ the Seigniorial

Act of 1854,” any legal effect or operation, in respect of

any lands in Canada, which, at the time of the said cession,
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were holden en franc-ollen,—nor in respect of any lands in
Canada, which, at the time of the said cession, were holden
en fief, whether directly of the Crown or of any other im-
mediate Seignior dominant,—nor in respect of any persons
who since the said cession have ever held any of suchlands,
whether en franc-allew ox en fief, or em censive,—nor in res-
pect of any contracts thereto relating.

Answer of the Court.—~—1. This question has been answered
in the answers to the questions of the Attorney General, and
in the answers to the questions of the Seigniors above
named. ' '

For the affirmative :—La Fontaine, Duval, Caron, Day,
Smith, Mondelet, Meredith, Short, Morin.

For the negative :—Bowen, Aylwin, Badgley.

Second counter-question.—From the time of the cession of
Janada to the British Crown, to that of the passing of ¢ the
Seigniorial Act 1854, according to the law of Canada as
then in force, have Seigniors who during that period may
have holden en fief any of the lands enquired of by the last
question, been any less free than they would have been in
France under the Custom of Paris (Coutume de Paris) at
the time of its introduction into Canada,—as touching the
alienation of such lands, in whole or part, by sale or other-
wise, as they should see fit /—If so, when, by what act or
acts of legislative authority, in what terms, and to what
extent, had the Custom of Paris (Coutume de Paris) come to
be so derogated from in Canada, or altered ?

Legal Proposition submitted on behalf of Dame Bingham.
—2. Through the period here in question, such Seigniors
were not less free than they would have been in France
under the Custom of Paris (Coutume de Paris) at the time
of its introduction into Canada,—as touching the alienation

of ‘such lands, in whole or part, by sale or otherwise, as
they should see fit.
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Answer of the Court.—2. This question has been answered
in the answers to the questions of the Attorney General, and
in the answers to the questions of the Seigniors above
named.—Adopted unanimously.

Third counter-question.—Can any contract, or clause of a
contract, not being in itself immoral, contrd bonos mores,
not yet prohibited by british public law, as the same, since
the said cession of Canada, has prevailed therein,—which,
from the time of the said cession to that of the passing of
“the Seigniorial Act of 1854,” may have freely and without
fraud entered into, touching the terms of any alienation
whatsoever of any of the lands enquired of in the preceding
questions,—be held to be either null or annullable, or in
law liable to be set aside or at all altered or restricted, as
between the parties thereto >—And if so, how, to what ex-
tent, and by virtue of what law, statutory or otherwise, can
any such contract or clause be so held ?

Legal Proposition submitted on behalf of Dame Bingham.
—3. No contract or clause of a contract, whatever, unless
in itself immoral, (conird bomos mores,) or prohibited by
british public law as the same since the said cession of
Canada has prevailed therein,—which, from the time of the
said cession to that of the ~passing of ¢ the Seigniorial Act
of 1854, may have been freely and without fraud entered
into, touching the terms of any alienation whatsoever of
any of the lands enquired of in the preceding questions,—
can be held to be either null, or annullable, or in law liable
to be set aside or at all altered or restricted, as between the
parties thereto.

Answer of the Court.—3. This question has been answered
in the answenrs to the questions of the Attorney General, and
in the answers to the questions of the Seigniors above
named.—Adopted unanimously.

|

Fourth counter-questz’on.—()aﬁ any Commissioner or Corn-
missioners under * the Seigniorial Act of 1854,” lawfully
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treat any contract, or any clause of any contract, such as is
enquired of by the last preceding question, as being null,
or assume to set aside, or at all alter or restrict the same ?—
And if so, in what cases, and to what extent, may such
Commissioner or Commissioners lawfully so do ?

Legal Froposition submitied on behalf of Dame Bingham.
—4. Such Commissioner or Commissioners may not law-
' fully treat any contract, or any clause of any contract, such
as is here and in the the last preceding question enquired
of, as being null, or assume to set aside, or at all alter or
restrict the same.

Answer of the Court.~—4. This question has been answered
in the answers to the questions of the Attorney General,
and in the answers to the questions of the Seigniors above
named.—Adopted unanimously.

VI
COUNTER-QUESTIONS OF THE SEIGNIORS.

IN THE INSTANCE.

Upon the counter-questions submitted on behalf of the Hono-
rable John Malcolm Fraser, of the city of Quebec in the
district of Quebec, esquire, Seignior and proprietor in
possession of the fief and seigniory of Mount Murray in
the district of Quebec, to wit :

First counter-question.—Independently of question as to
any legal effect or operation of the Arrét of the King of
France, rendered in his Conseil &’ Etat, and bearing date at
Marly, of the 6th of July, 1711, intituled ¢ Arrét du Roi
qut ordonne que les terres, dont les concessions ont éLé failes,
sotent mises en cullure et occupées par des habitants,” or of the
Arrét of the King of France, rendered in his Conseil d' Etat,
and bearing date at Versailles, of the 15th day of March,
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1732, having reference thereto and to sales of wild lands,
(terres en bois débout,) in Canada, or of the Declaration of
the King of France, bearing date at Versailles, of the 17th
day of July, 1743, intituled ¢ Déclaration du Roi concernant
les concessions dans les colomies,” in respect of any landsin
Canada, other than those hereinafter specified, or of any
persons holding the same, of any contracts thereto relating,
and without hereby admitting that the same have had any
such legal effect or operation,—can the said two Asréts and
the said Declaration, or any of the provisions thereof, be
held to have had, from the time of the cession of Canada to
the British Crown, to that of the passing of ¢ the Seigniorial
Act of 1854,” any legal effect or operation in respect of any
lands in Canada originally granted en fief by the British
Crown, or of any persons holding the same, whether en fief
or otherwise, or of any contracts thereto relating —And if
at all, then to what extent, and how, have any such lands,
persons or contracts been so thereby legally affected ?

Legal Proposition submitted on behalf of the Honorable M.
Fraser—1. The said Arréts and Déclaration cannot be held
to have had, from the time of the cession of Canada to the
British Crown, to that of the passing of ¢ the Seigniorial
Act of 1854,” any legal effect or operation in respect of any
lands in Canada originally granted en fief by the British
Crown, or of any persons holding the same, whether en fief
or otherwise, or of any contracts thereto relating.

Answer of the Court.—1. Grants in fief in this country
made by the British Crown, from the cession to the passing of
¢ the Seigniorial Act of 1854,” are subject to the same laws
as the other grants made under the same tenure, unless the
grant contain certain special dispositions by which a dero-
gation in certain respects shall be established.

For the affirmative :—La Fontaine, Duval, Caron, Day,
Smith, Mondelet, Meredith, Short, Morin.

For the negative :—Bowen, Aylwin, Badgley,
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Second counter-question.—According to the law of Ca-
nada as then in force, did the contract whereby the British
Crown grauted such lands en fief, either operate any sub-
division of the estate or property (domaine) thereby granted,
between the Seignior and any Vassals or Censitaires to
whom he might thereafier make sub-grants, en fief or en
censive, as the case might be,—or import obligation on him to
make sub-grants, whether en fief or en censive, or to dispose
of such lands in whole or part, to third parties, on any par-
ticular terms,—or leave him less free than he would have
been in France, under the Custom of Paris (Coutume de
Paris,) at the time of its introduction into Canada, as tou-
ching the alienation of such lands, in whole or part, by sale
or otherwise, as he should see fit >—If so, what such subdi-
vision of such estate or property (domaine) was so operated,
and in whose favor; what such obligation to sub-grant such
lands or at all dispose thereof to third parties, was so im-
ported ; and when, by what act or acts of legislative autho-
rity, in what terms, and to what extent, had the Custom of
Paris (Coutume de Paris), as to any such particular, come
to be so derogated from in Canada, or altered?

Legal Proposition submitted on behalf of the Honorable M.
Fraser.—2. Such contract did not, according to the law of
Canada as then in force, either operate any subdivision of
the estate or property (domaine) thereby granted, between
such Seignior and any Vassals or Censilaires to -whom he
might thereafier make sub-grants en fief or en censive,—nor im-
port obligation on him to make sub-grants en_fief or en censive
or to dispose of such lands, in whole or part, to third par-
ties on any particular terms,—nor leave him less free than
he would have been in France, under the Custom of Paris,
(Coutume de Paris,) at the time of its introduction into Ca-
nada, as touching the alienation of such lands, in whole or
part, by sale or otherwise, as he should see fit.

Answer of the Court.—2. This question has been answered
by the answers to the questions of the Attorney General,
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and by the answers to the questions of the Seigniors above
named.

For the affirmative :—La Fontaine, Bowen, Duval, Caron,
Day, Smith, Mondelet, Meredith, Short, Morin, Badgley.

For the negative :—Aylwin.

Third counter-question.—Can any coniract, or any clause
of any contract, not being in itself immoral, (contrd bonos
mores,) nor yet prohibited by british public law, as the same
since the said cession of Canada has prevailed therein,
which may have been freely and without fraud entered into,
touching the terms of any alienation whatsoever of any of
the lands enquired of in the preceding questions,—be held
to be either null or annullable, or in law liable to be set
aside, or at all altered or restricted, as between the parties
thereto >—And if so,—how, to what extent, and by virtue of
what law, statutory or otherwise, can any such contract or
clause be so held?

Legal Proposition submitted on lehalf of the Honorable M.
Fraser.—3. No contract or clause of a contract, whatever,
unless in itself immoral, (contra bonos mores,) or prohibited
by british public law, as the same since the said cession of
Canada has prevailed therein, which may have been freely
and without fraud entered into, touching the terms of any
alienation whatsoever of any of the lands enquired of in the
preceding questions,—ecan be held to be either null, or annul-
lable, or in law liable to be set aside or at all altered or res-
tricted, as between the parties thereto.

Answer of the Court.—3. This question has been answered
by the answers to the questions of the Attorney General,
and by the answers to the questions of the Seigniors above
named.

For the affirmative :—La Fontaine, Bowen, Duval, Caron,
Day, Smith, Mondelet, Meredith, Short, Morin, Badgley.

For the negative :—Aylwin.
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Fourth counter-question.—Can any Commissioner or Com-
missioners under “ the Seigniorial Act of 1854,” lawfully
treat any contract, or any clause of any contract, such as is
enquired of by the last preceding question, as being null, or
assume to set aside, or at all alter or restrict the same’—
And if so, in what cases, and to what extent, may such
Commissioner or Commissioners lawfully so do?

Legal Proposition submitted on behalf of the Honorable M.
Fraser.—4. Such Commissioner or Commissioners may not
lawfully treat any contract, or any clause of any contract,
such as is here and in the last preceding question enquired
of, as being null, or assume to set aside, or at all alter or
restrict the same.

Answer of the Court.—4. This question has been answered
by the answers to the questions of the Attorney General,
and by the answers to the questions of the Seigniors above
named.

For the affirmative :—La Fontaine, Bowen, Duval, Caron,
Day, Smith, Mondelet, Meredith, Short, Morin, Badgley.

For the negative :—Aylwin.

VIII.
COUNTER-QUESTIONS OF THE SEIGNIORS.

IN THE INSTANCE

Upon the counter-question submitted on behalf of the Hono-
rable Jean Roch Rolland, of the parish of Ste. Marie de
Monnoir, in the district of Montreal, esquire, Seignior
and proprietor in possession of the fief and seigniory of
Monnoir, in the said district, to wit :

.(,'ounter—queszion.+In case of any Seignior having a banal
mill constructed upon a non-navigable stream, where, for
the due working of such mill, it is required to dam such
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stream, so as to flood lands granted to other parties, which
lands such Seignior is not entitled soto flood unless by his
droit de banalité,—is not such Seignior, from the fact that
upon the loss of his droit de banalité he can be compelled to
lower or even remove such dam, to the decrease, if not to the
total loss, of the income from such mill, entitled to have such
decrease or loss made good to him by a due estimate and
proportionment, in terms of the third sub-section of the sixth
section of “the Seigniorial Act of 1854,” of such decrease
or loss, as entering into the value of his droit de banalité,
whereof he is to be deprived by the said Act?

Legal Proposition submitted on behalf of the Honorable Jean
Roch Rolland.—Such Seignior is entitled to have such de-
crease or loss made good to him, by a due estimate and ap-
portionment (in terms of the third sub-section of ‘ the Sei-
gniorial Act of 1854,”) of such decrease or loss, as entering
into the value of his droil de banalité, whereof he is to be

" deprived by the said Act.

Answer of the. Court.—Seigniors cannot flood the lands
granted to their Tenants, Censitaires, in virtue of banalité
alone; if they possess the right to flood those lands, it can
only proceed from valid titles, the effect of which cannot be
changed by ‘ the Seigniorial Act of 1854.”

For the affirmative :—La Fontaine, Bowen, Duval, Caron,
Day, Smith, Mondelet, Meredith, Short, Morin, Badgley.

For the negative :—Aylwin.
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SUMMARY

OF THE

JUDGMENT OF THE SPECIAL COURT

Held under autherity of the Seigniorial Act of 1854

I.

SUMMARY OF THE JUDGMENT OF THE COURT UPON THE
QUESTIONS SUBMITTED BY THE ATTORNEY GENERAL.

Cens ot Rentes.

1 & 2. (1)—Under the Custom of Paris, the effect of the
feudal contract, whether by subinfeudation, or accensement,
was to devide the estate between the Seignior of the fief ot
his Subfeudatory or Tenant, Censitaire, in such manner as to
retain, in the former, the immediate demesne, dominium di-
rectum, and to convey the useful demesne, domintum wtile,
to the latter. * The Subfeudatory could dispose of his useful
demesne, dominium utile, and convert it into an immediate
demesne, dominium directum.” (*) (2) (V.3 & 4, § 3.)

3 & 4—§ 1. The immediate demesne consisted of the
duties or dues, obligations or redevances, to which the Sub-
feudatory or Tenant, Censitaire, was subjected ; the useful
demesne consisted of the produce of the land or thing sub-
infeudated or accensée. Previous to the subinfeudation or
accensement, both the useful and immediate demesnes
were united in full demesne in the Seignior. (*) § 2. Woods
and waters not navigable might form part of the useful
demesne. (For the affirmative, 11, for the negative, 1.)

(1) These figures correspond with the numbers of the Questions ahd Answers.
(2) * This indicates that the proposition was adopted unanimously.
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§ 8. The Subfeudatory, in like manner, before his infeuda-
tion or accensement had the full demesne, saving the rights
of the dominant Seignior, and also retained an immediate

demesne over what he had himself infeudated or accensé.
(F. 11, A. 1.)

5.—Under the Custom of Paris, the Seignior was not
obliged to alienate his lands held en fief, but when he did
alienate them, subinfeudation or accensement were of the
essence of the feudal system, according to the 51 article of
the Custom of Paris. (¥)

6.—The 6th question, *“ was it-necessary to render sub-
infeudation or accensement binding in Canada,” presenting
no legal point for decision, this Court abstains from an
answer to it. (¥)

7.—The intention of the French Kings was to promote
the settlement and-cultivation of the lands of the country ;
but the concession of lands for that purpose was not made
obligatory by any law anterior to the Arrét of the 6th of July,
1711, (F. 8, A. 4.)

8.—The concession of lands to settlers for cultivation,
was rendered obligstory by the Arrét of the 6th of July,
1711. (%)

9.—Before the cession of the country, the laws obliged the
Seigniors to grant (concéder) their lands, on demand, at a
rent charge, (d titre de redevances), and this obligation limited
the exercise of the rights of the Seigniors in the disposal of
their lands. (¥)

10.—§ 1. This obligation did result from special laws
affecting Canada, particularly the Arrét of the 6th of July,
1711. (*) § 2. The obligation to concede was not con-
tained generally in the grants of seigniories; but it was
stipulated in a few of them. (F. 8, A. 4) § 4. It ex-
tended to every seigniory, without regard to the motives of
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the grant, but might be controlled by a special derogation
in the royal grant to the Seigniot. (*) § 5. The Arrét of
1711 applied to royal grants already made at the time of its
promulgation, as well as to those made subsequently. (¥)

11 & 12.—The laws did provide means for compelling
Seigniors to'concede their lands ; the Governors and Inten-
dants were invested with the necessary powers for com-
pelling them, in cases where they refused, and upon com-
plaints to that effect, according to the dispositions of the
Arrét of the 6th of July, 1711, of that of the 15th of March,
1732, and of the Declaration of the 17th of July, 1743. (¥)

13.—§ 1. The rates of the concession of lands in the
seigniories was not regulated by special laws nor by Cus-
tom; (F. 10, A. 2) § 2. Nevertheless, whenever - the
Governor and Intendant were called upon to concede upon
the Seignior’s refusal, the Arréf of 1711 decided that the
concession should be made ¢ upon the same rights as im-
posed upon the other conceded lands in the same sei-
gniories.” (*) § 3. The grants to the Seigniors did not
regulate the act of concession, except in four of those which
have come to the knowledge of the Court. (F. 10, A.2.)
§ 4. Upon the question, “were the concessions to be made.
at an annual rent charge (a titre de redevances annuelles)
only?” the Court is equally divided. (F. 6, A.6.) It
will be seen further on, that the majority of the Court agreed
to this proposition, so far as the reservations are concerned,
with one exception; (No. 89, § I. F. 7, A. 5.) this
explains the reason why the Court did not adopt it here in’
the strongest terms, “ for an annual rent charge only.”
§ 5. The rate of dues was not established by custom,
except in the case of a concession made by the Governor
and the Intendant. (F. 10, A. 2.)

14.—The dues varied in amount at the promulgation of
the Arrét of the 6th of July, 1711; this Arrét does not
establish any fixed rate ; the dues have varied since the
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promulgation of that Arrés; but have gradually increased.
(F. 10, A. 2.)

15. The Arrét of the 6th of July, 1711, does not establish
any fixed rate, except in case of the refusal of the Seignior
to concede. (I'. 10, A. 2.)

16.—§ 1. The Arrét of the 6th of July, 1711, the Arréi of
the 15th of March, 1732, and the Declaration of the 17th of
July, 1743, were in force at the time of the cession of the
Country; (*) § 2. and these laws were generally observed
up to that time. (F. 11, A. 1.)

17.—§ 1. According to the laws of the Country, the pro-
prietors of fiefs had the full and entire property in their
lands,-before they had conceded them. (F. 11, A. 1.) § 2.
That is to say, that the useful and full demesnes were united
in them. (F. 11, A. 1.) § 3. The Arrét of 1711 required
Seigniors 10 concede without exacting a money price for
the concession (deniers d’entrée). ~The Arrét of 1732 prohi-

‘bited the sale of wild lands (¢erres en bois debout), under the
penalty of nullity. (¥} § 4. The Seigniors were required to
concede at a rent charge. (F. 11, A. 1.) § 5. The prohibi-
tion to exact a money price applied only to uncleared lands
(terres non défrichées.) (*)

18, 19 & 20.—§ 1. In so far as those laws had relation
to-the tenure, and regulated the essence of the contract, they
were laws of public policy, (d’ordre public.) (F. 7, A. 5.)
§ 2. Taking them in that sense, individuals could not con-
travene them. (F. 8, A. 4.) § 3. Contracts, in contravention
of those laws, in so far as they were thus of public policy,
were not binding, but were null, (pleno jure.) (F. 8, A. 4.)

21.—Those laws were in force at the passmg of the Sei-
gniorial Act of 1854. (F. 9, A. 3.)

22.—Upon the question, ‘ since the cession, did there
exist a tribunal competent to exercise the power conferred

9

-
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on the Governor and Intendant by the Arrét of the 6th of
July, 1711, relating to the concession of seigniorial lands, ”
the Court is equally divided. (F. 6, A. 6.)

23.—All the jupictary powers, exercised by the Inten-
pANT in civil matters, before the cession of the Country, have
devolved upon the civil tribunals of the Province. (*)

24.—These same tribunals were competent to declare the
nullity of contracts made between private individuals in
contravention to the laws above mentioned. (F. 11, A. 1.)

25.—The Tenants (Censitaires) to whom concessions have
been made, since the cession, at higher rates than those
which were customary before that time, have no right tobe
releived from the excess of those dues. (F. 11, A. 1.)

Navigable Rivers.

26.—Seigniors had no other rights over navigable rivers
than those specially conveyed to them by their grants, pro-
vided these rights were not inconsistent with the public use
of the water of those rvivers, which is inalienable and im-
prescriptible. (F. 11, A. 1.)

27—§ 1. In seigniories, bounded by a navigable river,
Seigniors could lawfully reserve to themselves the right of
fishing therein, or impose dues on their Tenants (Censitaires)
for the exercise of that right, when the right of fishing in the
same had been granted to them; but they.could not make

the reservation, or impose the dues, without grant and as
Seigniors only. (F. 11, A. 1.)

§ 2. Where the right of fishing in navigable rivers was
granted to Seigniors, the Tenants (Censitaires) could not
have that right without special concession. (F. 11, A. 1))

§ 3. The rights of Seigniors in tidal navigable rivers over
the space of ground covered and uncovered by the tide, are
derived from special grant, and without that extend to high
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water mark only; in navigable rivers not subject to the
tidal flow, the rights of Seigniors extended to the water line,
saving all legal servitudes, and without prejudice to the
special grants in navigable rivers above mentioned. (F. 11,
A1)

§ 4. The mutation of beaches, between high and low
water mark, on the river St. Lawrence, or in other navi-
gable rivers, held by Seigniors by virtue of grahts, as afore-
said, and conceded by them, entitles Seigniors to the mu-
tation fine (lods et vemfes) in the same cases in which, it
would have accrued in other sales. (F. 11, A. 1.)

Non-Navigable Rivers.

28.—§ 1. By the grant of the fief to the Seignior, he
became preprietor of the non-navigable rivers, rivalets and
other running waters, which passed through or were wholly
or in part withir the fief ; the same principle applied to the
property in such rivers and rivulets to the middle of the
streamy It is also in virtue of the same grant, that he
became proprietor of non-navigable lakes as well as of
ponds. (F. 10, A. 2.)

§ 2. He was thus proprietor of these waters in manner
aforesaid, as belonging to and forming a portion of the fief ;
unless they were excluded by the grant ; subject nevertheless
to legal servitudes. (F. 10, A. 2.)

29.—§ 1. At the cession of the Country, the Seigniors
of Canada were lawful proprietors of these non-navigable
et non-floatable waters, in whole or to the middle of the
stream, as the case might be, on the whole of their uncon-
ceded lands, and might make use of them for industrial or
wther purposes, to the exclusion of all other persons. (F. 11,
A. 1) ‘

§ 2. The Subfeudatory or Tenant, Censitaire, by the:sub-
infeudation or accensement became in the same manner pro-
prietor in whole or to the middle of the strcam, accoiding

*
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to the several cases mentioned of these non-navigable and
non-floatable waters, which passed through or which border-
ed the conceded land, unless they were excluded by the
title ; the grantee (comcessionnaire) becoming proprietor of
them, was also subjected to legal servitudes. (F. 9, A. 3.
¢ Nevertheless the general reservations of the waters which
the Seigmiors might have made, are declared to be null;
(V. No. 39, § 3, art. 4, p. 7, c. 5,) from which we must
understand by these words, ““unless they were excluded
by the title,” that they meant the exclusion of the soil
or land as well as the exclusion of the waters.””

30.—The right of property in rivers was not a right of
gustitie (droit de justice,) it resulted from the conveyance of
and followed the estate granted ;. -when the estate was eon-
veyed in seigniory, the right resulted from the general laws
of property in force in the Country, and not from the text of
the Custom of Paris, nor from any law specially promul-
gated for Canada. (F. 10, A. 2.}

31.—It was not a right of justitie (droit de justice.) (F. 11,
A. L)

32.—§ 1. The property of Seigniorsin non-navigable and
aon-floatable waters, was susceptible of division into the
immediate demesne and the useful demesne like the pro-
perty in the soil. (F. 11, A. ¥).

§ 2. The concession operating this division, conveyed to
the Tenant (Censifaire) the possession and enjoyment of
those waters which were within the limits of the concession.
F. 11, A. 1.)

37 and 38.—There has been no established jurisprudence
in Lower Canada, since the cession of the Country, in re-
lation to the rights in the waters which pass through or bor-
der upon their lands. (*)



133 a
Right of Banalité.

38.—§ 1. At the passing of the Seigniorial Act of 1854,
the Seigniorsin Canada, who had erected grist mills (moulins
4 farine,) had the right of preventing all others from build-

“ing such mills within the extent of their banalité. (F. 11,
A. 1)

§ 2. They had also the right of demanding the demoli-
tion of all mills of that kind built within their censive by
other persons. (F. 11, A. 1.)

At this part of the subject, the Court has not been asked
if the suppression of the rights mentioned in the twe pre
ceding § should be a reason for indemnifying the Seignior,
but in relation to prohibitions the Court has stated elsewhere:
(41, § 1 and 2.) « The disappearance of prohibitions made
for the protection of other legitimate seigniorial rights, al-
though legal, does not give rise to any indemnity, because
those prohibitions were only accessory to a principal right
for which the Seignior has indemnity.

34.—§ 1. These rights extended to all seigniories. (F.
10, A. 2.)

§ 2. The Seigniors could not demand the demolition of
grist mills built upon lands whose tenure had been commut-
ed into that of franc-allew roturier, or that of free and com-
mon soccage, within the limits of their respective fiefs.
(F. 11, A. 1.)

35.—These rights did not extent to other than grist mills,
nor to any works (usines) of any kind ; they are comp:e
hended in and form part of the law of banalité, and have
their origin in the civil laws of France on the subject. (F. 11,

A. 1)

86.—§ 1. The right of banalité, as established in the
Country, obliged Seigniors to build banal mills, and Te-
mants (Censitaires) to bring their grain to the mill to be
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ground, which was necessary for the sustenance of their
families, whether the grain was raised or brought within the
extent of the banalité and ground for that purpose. (F. 11,
A. 1)

§ 2. This right, which was conventional in the origin, was
afterwards rendered gemeral and obligatory upon all Sei-
gniors and Tenants (Censitaires.) (F. 11, A.1.)

§ 3. The Arrét of the 4th of June, 1686, was the first law
which rendered banalité general and obligatory upon Sei-
gniors and Tenants. (F. 11, A. 1.)

§ 4. In this Country banalité was feudal as being atfach-
ed to afief. (F. 11, A. 1.)

§ 5. Bamalité was only conventional under the Custom
of Paris. (*)

§ 6. Seigniors, who had no mills built at the passing of
the Seigniorial Act of 1854, have no right, under the pro-
visions of the said Act, to any indemnity for banalité. (¥)

Nos. 37 and 38 are given above.

Reservations.

39.—§ 1. The obligation to concede at a rent eharge, (4 fitre
e redevances) imposed npon Seigniors, must be understood
as being exclusive of all reserves which cannot be compre-
hend within the term dues (redevances), and which were
not otherwise rendered legal. (F. 7, A. 5.)

§ 2. All reserves must be held to be legal, the objeet of
which was the obligation upon the Tenant (Censitaire) to
allow the accomplishment by the Seignior, on his part, of
of the obligations of that nature stipulated by the King in
the grant of the fief. (F. 11, A. 1.)

§ 8. The {following reservations or other analogous te
them, were illegal, and do not give to the Seignior 2
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right to any indemnity by reason of their suppression : Art. 1.
A reservation of firewood for the use of the Seignior; Art.
2. A reservation of all marketable timber; Art. 3. A reser-
vation of all mines, quarries, sand, stone and other materials
of the same kind; Art. 4. A reservation of all rivers,
rivalets and streams for all kinds of mills, works and manu-
factures ; Art. 5. A reservation of the right of diverting and
directing the course of stream and of intersecting lands by
channels for that purpose ; Art. 6. A reservation of the right
of taking the land requisite for the building of any kind of
mills or manufactures, with or without indemnity. (F. 7,
A. 5.)

§ 4. A reservation of indemnity for the value of the lands
of the Censitaires required for the construction of railroads,
is also illegal and gives no right to indemnity. (F. 9, A. 3.)

§ 5. Reservation of the right of changing the place and
time of payment of the cens ef remtes and other seigniorial
dues, the Seigniors might make the reservation, provided
the place newly indicated was within the limits of the sei-
gniory. (*)

§ 6. The reservation of timber for the construction of
churches without indemnity, and the reservation of the right
of fishing and hunting on the lands conceded, are illegal,
and give no right to indemnity. (F. 8, A. 4.)

§ 7. The question being put: “is the reservation of
timber for the building of the manor house and mills without
indemnity, legal, and does it give to the Seignior a right to
an indemnity for its suppression?” the Court is equally
divided. (F. 6, A. 6.)—But it is stated at § 1: < All reser-
vations which cannot be comprehended within the term
dues (redevances) are illegal.”

40.—The 40th question is too general, the Court does not
answer it. -
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Prohibitions.

41.—§ 1. When prohibitions were made for the protection
of other legal seigniorial rights, they might be legal. (F. 11,
A. 1)

§ 2. But their disappearance, by virtue of the Seigni-
oria]l Act of 1854, does not give rise to any indemnity,
because they were only accessory to a principal right for
which the Seignior has indemnity. (¥)—Can this rule of law
apply to the legal prohibition to build flour mills, which is
one of the accessories of the right of banalité ?

§ 3. The following were nevertheless illegal and do not
give rise to any indemnity ; Art. 1. The prohibition to build
any kind of mills, manufactures or other works, (usines)
moved by water, wind or steam. (F. 9, A. 8.); Art. 2. The
prohibition to sell marketable timber, to make deals, to
grind grain not subject to banalité, grown beyond the censive
and intended for market. (F. 9, A. 3.); Art. 3. The prohibi-
tion to use $treams passing over or bordering upon the lands
of the Censitaires to propel mills, manufactures or other
works (usines.) (F. 9, A, 3.)

Persoual labor (corvées.)

42.—The covenants contained in some deeds of conces-
sion, imposing personal days’ labor (journées de corvées)
upon the Tenants (Censitaires), for the advantage of the
Seigniors, are legal and give rise to indemnity. (F. 11, A. 1.)

Lods et Venets.

43.—At the time of the passing of the Seigniorial Aet,
the Seigniors subject to its operation could not lawfully
demand the mutation fine (droits de lods et ventes) upon the
exchange, without soulte of lands within their seigniory for
others held in franc-allew roturier or in free and common
soccage beyond their seigniory. (¥)
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Rights of the Crown.

44.—The rights of the Crown, the value of which is to be
deducted in the schedule to be made under the Seigniorial
Act of 1854, from the price to be paid by the Tenants (Cen-
sitaires) to the Seigniors for the redemption of the seigniorial
dues, are those of quint and relief in the cases under which
they were due under the Custom of Paris, unless the lucra-
tive rights of the Crown, to be deducted, should have been
otherwise regulated by the particular grant of each seigniory,
to which reference must be had ; but it is the duty of this
Court to observe that it has not come to the knowledge of
this Court that the Crown has ever exercised the right of
relief, except that due under the Custom of Vexin-le-Fran-
Gais, included within that of Paris, by which some grants
en fief are governed. (F. 8, A. 4.)

45 —Whenever, by the abolition, under the Seigniorial
Act, of the obligation to subinfeudate the lands, an addi-
tional value may be given by it to the unconceded lands,
that value must be ascertained and inserted in the schedules
in deduction of the price of redemption. (F. 11, A. 1.)

Rights to be valued.

45.—The rights, dues, duties and reservations, the lega-
lity whereof is acknowledged, and which are appreciable
in money, should be valued in making up the whole price
of redemption of the seigniorial rights. (*)

IL

.S‘UMMARY OF THE JUDGMENT OF THE COURT UPON THE
COUNTER—QUESTIONS. SUBMITTED EBY THE HONORAELE

-

PANGMAN.

1. (1)—§ 1. At the period of the introduction of the Cus-
tom of Paris into Canada, the legal effect of the contract
whereby a person, holding lands en franc-alleu noble, granted

(t) This figure corresponds with the numbers of the questions and answers; the
numbers followed by +-++ .- are those to which there is no answer, the point ender
vonsideration being comprised in the preceding decisions, &e., &c.
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therefrom a part en jfief or en censive, was to devide the pro-
perty into a domaine direct and into a domaine utile. (*)

§ 2. Under the law of that Custom, the noble alleutier
was under no obligation to alienate the said lands. (¥)

6.—The concession en fief, neither before nor after the en-
registration of the two Arréts of 1711 and of 1732, dit not
operate a division of the estate between Seignior and Vas-
sal or Tenant (Censitaires), of what might be afterwards
subgranted : but the division was effected by the subsequent
deed of subinfeudation or accensement.

9. § 1and 2. The Arrét of 1732 did not make any dis-
tinction between the sale of wild lands (¢terres en bois debout)
by a proprietor holding ex fief, en censive or en franc-alleu. (*)

10.—According to the Arrét of 1732, the penalty of nul-
lity was attached to the sale of wild lands (terres en bois
debout), held either en fief or en censive or en franc-alleu, even
if the prohibition had not been specially imposed by the
Crown in the original grant. (*)

1L ...... 12. ......

13.—§ 1. Seigniors wild have the righit to invoke, for all
legal purposes, before the Commissioners acting in virtue
of the Seigniorial Act, whether in the first resort or in the
revision of the schedules, as well as before the experts, and
before Courts of law, having jurisdiction over and cogni-
zance of the matter (saisies du sujet), the terms of the origi-
nal grant by which they hold their seigniories, whether the

grants have proceeded from the Crown of France or from
the British Crown. *)

§ 2. With reference to the tenor of the aveus et dénombre-
ments, and of the acts of fealty and homage and of the
Crown acquittances for guint and other dues granted to
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v

them or their predecessors (qufeurs), the same legal effect
must be given to them in relation to the obligation of the.
Seigniors to the Crown, according to the circumstances of
each case ; but they cannot affect the relative position of
Seigniors and Tenants (Censitaires), because the aveux et
dénombrements, acts of fealty and homage, and acquittances
of dues, only have legal effect between the dominant Sei-
gnior and the Vassal, as executed between them, and do
not affect others not parties to them. (*)

§ 3. The character and terms of the possession and en-
joyment of any rights, either between the Seigniors and the
Crown, or the Seigniors and any Tenants (Censitaires), in
so far as that possession may have a known legal effect,
with a view to the seigniorial law and the present decisions
of this Court in particular, may also be taken into conside-
ration. (¥)

§ 4. The Commissioners may order the adduction of any
evidence which they may require to enable them to judge
correctly in all cases. This Court cannot be called upon
to lay down in its decision all the rules applicable to the
admissibility and appreciation of evidence : the application
of the rules enunciated in this answer are subject neverthe-
less, in all cases, to the observance of the decisions of this
Court. (*)

111.

SUMMARY OF THE JUDGMENT OF THE COURT UPON THE COUN—
TER—QUESTIONS OF SIR EDMUND FILMER ET AL.

4.—The introduction of the eriminal laws of England into
Canada, since the cession of the Country, has not had the
effect of abrogating the penal enactments of 1711 and 1732 ;
those in question were merely of a eivil nature. (*)

Do cesoee
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6.—These Arréts have not fallen into desuetude. (F. 9,
A. 8)

7.—These Arréts have not been repealed by the Imperial
Act, 3 Geo. IV, cap. 19, (commonly called the Canada
Trade Act,) nor by the Imperial Act, 6 Geo. IV, cap. 59,
(commonly called the Tenures Act.) (F. 10, A. 2.)

Iv.

SUMMARY OF THE JUDGMENT OF THE COURT UPON THE COUN-—
TER—QUESTIONS OF DAME MARIE LOUISE CHARTIER DE LOT-
BINIERE, MRS. HARWOGOD.

1. § 1.—The Acts of the Imperial Parliament, commonly
called the Trade Act and the Tenures Act of Canada, have
effected changes in seigniories for which a commutation of
tenure has been obtained under their provisions, with refe-
rence to the portions of these seigniories not conceded at the
time of the commutation. (F. 11, A. 1.)

§ 2.—These portions were by the commutation subjected
to the tenure of free and common soccage, and relieved from
rights and dues to the Crown, and generally withdrawn from
seigniorial laws and obligations. (F. 10, A. 2.)

§ 3.—At the time of the commutation, Tenants (Censi-
taires) and the Seigniors, on their part, continued to be sub-
Ject to their obligations towards their Tenants (Censitaires,)
although the Seigniors had obtained a regrant of the entire
seigniory under the tenure of free and common soccage. (*)

§ 4.—The laws which regulate the relations between the
Seigniors and the Tenants (Censitaires), apply equally to the
case where a commutation has been demanded by the Sei-
gnior, in virtue of the Imperial Acts, but not obtained at the
passing of the Seigniorial Act of 1854. (F. 11, A. L)
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§ 5. They apply also to the case when a commutation
has not been demanded by the Seignior, under the provi-
sions of the Imperial Acts. (F. 11, A. 1.)

- 2. A contract or a clause of a contract, touching the terms
of any alienation of lands, which might be contrary to the
taws of Canada, although not in itself immoral or prohibited
by british public law, can be held to be null or annullable.
(F. 11, A. 1)

3. The Commissioners may not lawfully assume to treat
any contract touching the terms of alienation of any lands,
unless such nullity has been pronounced by the judgment of
a Court of competent jurisdiction, or such contraet, or such
clause ot a contract has been declared illegal by the Special
Court. (¥)

4. In any fief or seigniory, for which it was possible to de-
mand.a commutation in virtue of the Imperial Acts abave
mentioned, the Commissioners have a right to enforce the
Seigniorial Act of 1854, even if the Seignior or the Tenant
(Censttaire) should elect to maintain the application of the
provision of the Imperial Acts. (F. 8, A. 3.)

Judge Day abstains from pronouncing on this question.

V.

The judgment upon the counter-questions of Dame Marie
Charlotte Chartier De Lotbiniére, (Mrs. Bingham,) is con-
tained in the preceding answers.

VI

SUMMARY OF THE JUDGMENT OF THE COURT UPON THE COUN—
TER—QUESTIONS OF THE HONORABLE MALCOLM FRASER.

1.—Grants in fief in this Country, made by the British
Crown, from the cession to the passing of the Seigniorial
Act of 1854, are subject to the same laws as the other grants
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made under the same tenure, unless the grant contains cer
tain special dispositions by which a derogatign in certain
respects shall be established. (F. 9, A. 3.)

VII.

SUMMARY OF THE JUDGMENT OF THE COURT UPON THE COUN-
TER—QUESTIONS OF THE HONORARBLE JEAN ROCH ROLLAND.

Seigniors cannot flood the lands granted to their Tenants
(Censitaires,) in virtue of theirright of banalité ; if they possess
the right, it commonly proceed from valid titles, the effect
of which cannot be changed by the Seigniorial Act of 1854,
(F. 11, A. 1.)

VIIL

The result of this judgment is : lo That since the Arrét
of 1711, the Seigniors were obliged to concede their lands ;
2o that they were bound to concede them at a rent charge,
(@ tilre deredevances) ; 3o that neither the law nor custom
had fixed the rates of cens et rentes, except in the case of a
concession by the Governor and the Intendant upon the Sei-
gnior’s refusal ; 40 that the cens ef rentes should be main-
tained in conformity with the stipulations contained in the
deeds of concession ; 50 that the Seigniors had no right in
the navigable rivers, unless they held such right by virtue
of a special title; 6o that, when they had such a title,
they might subinfeudate or aceensé those rights at a rent
charge (d litre de redevances) ; Yo that the non-navigable
rivers form part of the private demesne and follow the pro-
perty, no matter into whose hands it may pass; 8o that,
the non-navigable rivers, npon conceded lands, belong to
the Tenants (Censitaires), and, in such a case, any reserva
tion which might be made of them would be illegal ; 9o that,
since the Arrét of 1686, banalité was legal and universal in
Canada, and consisted, on the part of the Seigniors, of the
obligation to build mills, and on that of the Tenants (Cen-
sitagres) to bring the grain, for the use of their families, to
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be ground in them ; 100 that the rights to prevent the buil-
ding flour mills, was an accessory of the right of banalité
which it was intended to protect; 1lo that such prohi-
“bition does not give a right of indemnity, if the principal
due (droit principal) be paid; 120 that all the charges,
reservations and prohibitions, which cannot be comprised
within the meaning of the word “ dues” (redevances),
and which would have the effect of retaining a portion of the
useful demesne, are null and illegal ; 130 that the impo-
sition of personal days labor, (journées de corvée) is legal ;
lo that itis requisite to ascertain the increase in the value
of unconceded lands given to the Seigniors in frawc-
allew ; 150 that the Imperial Acts, commonly called the
Canada Trade Act and the Tenures Act, do not impose
any limit upon the working of the Seigniorial Act of 1854
160 that those seigniories which were conceded both before
and since the conquest, are equally subject to the enactment
of this law, except in the case where unconceded lands
have been duly converted into free and common soccage ;
17 that the parties interested will be allowed to produce
every kind of legal evidenee, in support of their pretentions,
before the Commissioners. (1) '

(1) It is necessary to inform the reader that this summary which commences at
page 126, does not form part of the judgment : it is an analysis got up for the purpose
of facilitating the study of the subject.







OBSERVATIONS

OF

SIR L. H. LAFONTAINE, BART.

CHIEF JUSTICE.

Prerivinary REmarxks.

On the 26th June 1850, the Legislative Assembly,
upon my motion, as ome of its members, adopted the
following resolutions :

lo. Resolved,—That the Seigniorial tenure in Lower
Canada is a matter of Public Policy (ordre public) which it
is the duty of the Provincial Legislature to tale into consi-
deration, more especially now that the subject has atiracted
the public attention in a high degree ; and that it is there-
fore important to effect, at as early a period as possible, the
conversion of the said tenure into a free one, taking care
that all the interests concerned are protected and equitably

adjusted.

20. Resolved,—That such commutation of tenure can
only be effected by securing a fair indemnity to all parties
whose just rights it will affect.

These resolutions, adopted by a majority of 53 against
1, established the principles of justice and equity, as
based on the respect due to the sacred right of property, on
which, to render it legitimate, the great revolution which
the * Seigniorial Act of 18547 is destined to operate in the

institutions of Lower Canada ought to be carried out.
1
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The institution of feudality, as introduced into Canada by
the Kings of France, and as afterwards modified by special
laws for adapting it to the settlement of a country newly
added to the Crown of these Kings, a country covered with
gigantic forests, subject to a very severe climate, and inha-
bited solely by savage hordes, has been regarded by impar-
tial men as eminently calculated, at its outset, to secure the
success of that settlement. In the circumstances, indeed,
under which the colony of New France was founded, it could
not be expected that the mass of the earlier colonists, who,
sooner or later, were to become proprietors of the soil, could
bring with them other means than their energy and love of
labour, to aid in laying the foundations of a new home
in the New World.

If T am one of those who, appreciating impartially the
history of the establishment of the country, believe that the
Seigniorial Tenure, up to a pericd comparatively recent,
has had the success which was expected, and ought to have
" been expected, from it, I am equally one of those who,
forming a deliberate judgment of the changes which have
since come into operation, in the condition, the wants
and ideas of Canadian Society, are convinced that the laws
which govern this tenure, and the relations thereby establish-
ed between the Seigniors and censitaires (tenants) have
ceased to be in harmony with the social usages of that
same society, Now, laws which are not in unison with
the habits of a people cannot long exist under our new
form of government, above all when, however just and
beneficial they may originally have been, they become,
at a later date, although wrongly, to be regarded by thatsame
people, not as creating a legitimate debt, but in the light of
a tax to which, they easily convince themselves, they have
never yielded a free consent.

It is, then, (and the history of the last years have {urnish-
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ed proof of the fact) that agitation takes its full course ; agi-
tation which, unhappily, is not always conducted with the
respect due to the rights of property. And when there is,
comparatively, but a very small number of individuals in-
terested in maintaining the law which is the cause of this
agitation, one must be very blind not to see what must
be the result. The minority have nothing to gain ; they have,
on the contrary, all to lose,

So, ¢ the Seigniorial Act of 1854’ having, for its object,
to put an end to this agitation, the country ought to applaud
its promulgation, as bearing on the interest of the Censitaires
as well as that of the Seigniors. On the one hand, it con-
secrates, in principle, the respect due to the legitimate rights
of the Seignior ; on the other hand, it equally consecrates in
principle the protection which the Censitaire has a right to
expect from exactions, on the part of this same Seignior. Let
us hope, then, that this two-fold result will be obtained by
a faithful and impartial execution of the law.

Viewed from a still more elevated point, we ought to
- applaud the passing of ¢ the Seigniorial Act of 1854.” It
is an entire revolution in our institutions. And while, in
other countries, this revolution could not be effected with-
out bloodshed and the upheaving of the social edifice from
its foundations, all things promise, nay we have even the
certainty, that in Canada, to the honor of its people, the
change will be accomplished without trouble or commotion
of any kind.

In order the better to insure the execution of the law
abolishing the Seigniorial Tenure, the Legislature has judged
it necessary to create a special fribunal for deciding, before
hand, certain questions of law put, in an abstract form, at the
discretion of the Attorney General ; such, says the statute, as
¢ he shall deem best calculated to decide the points of law
¢ which will, in his opinion, come under the consideration
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« of the commissioners in determining the value of the
¢ yights of the Crown, of the Seignior, and of the Censi-
“ taires.”

On the other hand, the Seigniors and the Censitaires
are authorised to submit ¢ supplementary questions or coun-
ter questions.” ‘The first only have availed themselves of
their right.

Then, the statute adds, * the decision so to be pro-
« nounced onreach of the said questions and propositions
¢ ghall guide the Commissioners and the Attorney General,
¢« and shall, in any actnal case thereafterto arise, be held to
“ have been a judgment in appeal, en dernier ressort, on any
¢ point raised by such question, in a like case, though be-
tween other parties.”

o~
-

This special tribunal which our Legislature has,
thus, thought proper to create, composed of all the judges of
the two principal Courts of Lower Canada, is called, with-
out reference to any particular case to which the existing
laws may apply, to pronounce, in an abstract manner, deci-
sions or rather rescripts, so to speak, which shall, virtually,
determine the fate of the respective pretensions of the Sei-
gniors and the Censitaires.

The task is ardnous ; the responsibility, is greater still.

A single example will suffice. One of the most impor-
tant questions which we have now to examine is, at
the present hour, a subject of dispute among the first ju-
risconsults of the Country from which the origin of our
laws is derived. I allude to the question of property in waters
(propricté des eaux.) Meanwhile circumstances force us,
after a deliberation of scarcely five months, to pronounce a de-
cision, not only on that question, but, also, on a very great
number of others which embrace, I may say, almost the
whole system of our laws of propert '
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While our deliberation was in progress, we have had
to regret the death of one of our brethren ; (1) and, quite re-
cently, at the moment of coming to a definitive decision upon
the several subjects submitted to our examination, a-cruel
malady has, suddenly, given us serious ground of apprehen-
sion for the life of that member of the Court who, to
a great extent, prepared the draft of the judgment which
we are about to render. (2) These fears have, happily, been
dissipated, and we hope that, on the day on which Judgment
shall be pronounced, the improved state of his health will
allow of the presence of our learned brother in Court, for at
least some moments, to fulfil a purely legal formality, as,
without such presence, he cannot be deemed to participate in
the judgment about to be delivered.

Under those circumstances, no citizen aeting in good
faith, no lawyer, if even moderately versed in the knowledge
of our Feudal system, who respects himself, can find fault
with the short delay which has occurred from the argument
on the ¢ Seigniorial questions ” to the present day.

If blame there be, it is, rather, in our deciding, in so
short a time, questions of such importance. This blame
I allow, might appear to be deserved, were it not that there
were urgent reasons for pronouncing judgment as early as
possible.

In the first place, one of the parties to this important suit
(the Seigniors)—the party which the law subjects to the
expropriation required by the public interest,—are virtually
deprived of the use of their property, that property having
while the question is in abeyance, become unsaleable. The
complete execution of the law can, alone, restore its value.

In the second place, the Censitaires, if they truly consi-

(1) M. Justice Van Felson.
(2) Mr. Justice Morin.
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der their own interests, ought to desire that the proceedings
should come to a close, without loss of time ; for a prolonged
agitation of the question of the Seigniorial tenure
will be most injudicious, there being reason to fear thatif
a similar agitation should again bring this subject before
the Legislature, the Censitaires would be deprived of the
aid which the ¢ Seigniorial Act of 1854 so liberally gran-
ted in their favor, with a view to facilitate and render less
onerous to them the redemption of Seigniorial dues.

We also, the judges of this special Tribunal, desire
(and that desire is very natural) to bring to a conclusion
a mission which is wholly out of the sphere of our duties, as
judges of the Court of Queen’s Bench and of the Superior
Court, a mission which, consequently, was unexpected
on our part. But we ought not to dwell on this point,
as it is one that regards us personally.

In another respect, this remark will serve to explain,
as far, at least, as I am concerned, the reason why the notes
which I am about to read, as containing my views and
opinions on our Feudal system, are only in their first cast,
and ought to be received as such. If made public, it must

be in that state, for neither time nor health will permit me
to revise them,

It is my duty to make one other remark, and I do it
with the approbation of all my brother judges, namely, that
many of the questions which have been submitted to us,
although bearing upon points of seigniorial law, cannot have
any practical effect on the execution of the act of 1854,
whether these questions be resolved in the affirmative or
negative. Yet, we have considered it our duty, in obedience

to the Statute, to devote considerable time to the examina-
tion of these questions.

In another respect, some of the questions and counter-
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questions not presenting any point of law for decision, we
have thought right, in that case, to abstain from replying to
them. In the same manner, we have considered it right to
abstain from replying to other propositions which, while
raising questions of law, are, nevertheless, entirely foreign to
the objects of ¢ the seigniorial Act of 1854.”

Finally, I cannot close these preliminary remarks,
without apublic acknowledgement of the abilities of the
Advocates who have sustained and defended the respective
interests and pretensions of the parties to this great contesta-
tion, to the zeal which they have displayed, to the profound
acquaintance with the subject of which they have given proof,
and by which this Court, in its deliberation, has very much
profited.

If the Censitaires have not thought proper to appear and
~ be represented as a body, in accordance with the Statute,
it is, undoubtedly, because knowing, before hand, the bearing
of the propositions of the Attorney General, and the line of
argument which must necessarily follow from therm, they
were convinced that they could not entrust the defence of
their rights to abler hands than those of the advocates whom
the Attorney General had selected to maintain these same
propositions before this Court, propositions, the whole of
which, so to speak, tended to the triumph of the most extre-
me pretensions of the Censitaires. In that respect these
last have not committed a mistake.

In rendering this justice to the Advocates concerned
on the one side as well as the other, I do pot express, merely,
my own individual opinion, but also that of my brother jud-

ges.



PART FIRST.

ALIENATION OF THE FIEF.

(Jew de Fief.)

1. In Seigniorial Canada has the “ Jeu de Fief,” that
is to say, the alienation that a Seignior can make of his
Fief, been restrained within the same limits and subjected
to the same conditions that it was in France, under the
authority of the Custom of Paris ? Such is the principal
question to be determined in this matter, and which naturally
leads me to examine, in the first place, what this ¢ Jeude
Fief” was, in France.

2. Henrion de Pansey (1) gives, as belonging to the
greater part of the Customs (coutumes,) the following defi-
nition of the ¢ Jeu de Fief,” : “a species of alienation by
which the proprietor of a Fief, severs the title thereof from
the realty, by the reservation of fealty (foi) and the alienation
of the domain, and subordinates the part which he has
alienated to that which he retains, by the imposition of 2
Seigniorial right, or duty.” (2) “ A Fief, adds the author,
is a mixed entity composed of services, such as fealty, the
obligation to be faithful to one’s Seignior, which form its title

(1) Drissertations féodales, at the art. Jeu de fief, v. 2,p- 363.
This work, written a short time before the French Revolution, was
published i 1789, )

(2) « Une espece daliénation par laquelle le propriétaire d’un fief
en sépare le titre et le corps par la réserve de la foi et Paliénation du
domaine, et subalterne la partie qu’il aliéne & celle qu’il retient, par
Pimposition d’un droit ou d’un devoir seigneurial.?
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and constitute its essence; also of corporeal domains, of
beneficial and honorary vights, which form the realty, or as
the Feudalists call it, subjectum materiale. 'The body and

the title of the Fief are equally in commerce. ” ete., ete. (1)
4

The alienation of the Fief is effected in two ways, by
sub-infeudation and by concession on a rent charge ; and
when it takes place in favor of the church, it can also
be made in a third way, that of frank-almoigne (*° franche-
aumdne.”) ¢ The seignior gives in Fief” says the same
author p. 364, ¢ when he stipulates the obligation to render
him homage ; he gives on a rent charge (¢ cens) when he
burthens the portion alienated with fenani dues.” ¢ The
Seignior alienates his Fief by the way of Frank-almoigne,
when giving to the Church without resignation of fealty,
without reservation of any dues, he declaresin the deed,
that he gives in alms, in puram eleemosynam.” (2)

3. Under the old Custom of Paris, compiled in the
year 1510, the vassal had an unlimited liberty to dispose
of his Fief. “ A wvassal,” said the 41st. article of that
Custom, ¢ can alienate his Fief, as far as the resignation
of fealty, without paying mutation profits to the Seignior.

(1) « Un fief, ajoute auteur, est un &tre mixie composé de devoirs,
tels que la foi, Pobligation d‘étre fidéle & son Seigneur, qui en forment
le titre et en constituent Pessence ; el de domaines corporels, de droits
utiles et honorifiques qui en forment le corps, ce que les feudistes ap-
pellent subjectum materiale. Le corps et le titre da fief sont égale-
ment dans le commerce, ete., ete.

(2) « Le Seigneur donne en fief, lorsqu’il stipule Pobligation de lut
rendre hommage : il donne & eens, lorsqu’il gréve la portion aliénée de
prestations roturiéres.”

“ Le seigneur se joue de son fief par la voie de franche-aumdne,
lorsque donnant & ’Eglise sans démission de foi, sans réserve d’aucune
prestation, il déclare dans P'acte qu’il donne en awmdne, in puram

eleemosynam.”
2
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« This absolute faculty of disposing of his Fief, once
eonstituted law by the Custom of Paris, became, in some
sort, says Hemrion de Pansey, p. 370, the common law

of the kingdom.” (1)

Let us observe that, as respects the dismemberment
(démembrement) of the Fief, the article 35 of the same
Custom of Parig says: ¢ The vassal cannot dismember (dé-
membrer) his Fief, to the prejudice, and without the consent,

of his Seignior.”

4. Since the new compilation (rédaclion) of the Cus-
tum of Paris, in 1580, the following article, which is the
51st., was substituted for the aiticles 35 and 41 of the old
Custom : ¢ The vassal cannot dismember his Fief, to the
prejudice, and without the consent of his Seignior ; although
he may alienate and dispose of, and make his own profit out
of, any hereditaments, rents, or cens, belonging to such Fief,
without paying mutation profits to the Seignior dominant,
provided the alienation do not exceed two thirds, and that he
retain the full fealty and some seigniorial and domanial right
upon that which he alienates.” (2)

In the first part of this article of the new Custom, we
£nd that the 35th article of the old on the dismemberment
of the Fief, is reproduced ; and in the second part we also
find, all the substance, but in terms more explicit, of the
dispositions of the 4l1st. article of the same Custom on the

(1) « Cette faculté absolue de se jouer de son fief, une fois érigée en
loi par la Coutume de Paris, devint en quelque sorte le droit commun
du royaume.”

(2) “ Le Vassal ne peui démembrer son fief au préjudice et sans le
“ consentement de son seigneur : bien se peut jouer et disposer, et faire
¢« son profit des héritages, rentes ou cens étant du dit fief, sans payer
“ profit au seigneur dominant, pourv que Paliénation n'excéde les
“ deux tiers, et qu’il en retienne la foi enticre, et quelque droit seigneu-
¢ rial et domanial sur ce quil aliéne.”
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“ Jeu de Fief;” and, moreover, the "following new restric-
tion, viz : that the alienation do not exceed two thirds of
the Fief, that is of the body of the Fief.

Guyot, (1) observes on this article, that the words, “to
retain full fealty” (refenir la foi entiére) have the same
meaning as the words ¢ as far as the resignation of fealty ”
(Jusqw’a la démission de foi) of the ancient Custom, by
which was understood, ¢ providing that he does not resign
the fealty, which is literally the same thing s retaining the
fealty” ; that those words of the old Custom, “can alienate
his Fief,” and those of the new ‘“may alienate, dispose of,
and make his own profit out of, any hereditaments rents and
cens belonging to such Fief, ” signify the same thing.
“When the new Custom,” says the same author, directs the
Vassal “to retain a Seigniorial and domanial right, ” it was
the invariable law of the old : it is this, that constitutes
the *“ Fiefs en ’air,” or incorporeal fiefs, which but consis-
ted of cens, rents and dues (cens, rentes el mowvances) : in
the old, they distinguished the alienation from the dismen-
berment, only that in the alienation the cens or the mouvance
was retained : in the dismemberment, far from retaining a
right,they made of the part alienated a distinct Fief, sepa-
yated from the principal, and subsisting per se, which is
precisely the same in the new.”

Henrion de Pansey goes even so far as to say, (p. 370,
and 385,) that in the words of the 41st article of the old
Custom of Paris, © a mere retention of fealty sufficed to
malke valid the alienation of the Fief. (2) So we see that,
if under the ancient Custom, the ¢ Jeu de Fief” was, as
Guyot remarks, subject to two conditions, that of the reten-
tion of fealty, and that of the retention of a domanial and

(1) Zraité des Fiefs,v. 1,p. 115 and 116, Edit. of 1767.

(2) Une rétention séche dela foi suffisait poorla régularité dy
Jeu de Fief,
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Seignorial right, it was the same under the authority of the
pew : the alienation of the Fief, to be regular, ought also to
be made under those two conditions, and, moreover, on the
condition that it did not exceed the two thirds of the body of
the Fief ; whilst under the ancient Custom it might extend
to the whole. This is the only difference which the dispo-
sitions of the two Customs present in the matter of the
alienation of the Fief. In all other points with respect to
this subject they are similar.

5. Another important question in this discussion is to
know, if by the Custom of Paris, the alienation of the Fief
could be effected for a money price, (¢ priz d’argent) thatis,if
the Seignior could, according to the language of most Feuda-
lists, receive an entrance money (deniers d’enirée.)

Upon this point, as well as upon that respecting the portion
of the Fief which the vassal wasallowed toalienate, Henxion
de Pansey, p. 375, informs us that the different dispositions of
the Customs divided them into four general classes.

“ In those of the first class,” says he, the vassal is at
liberty to alienate his Fief by concession on a rent-charge, by
sale, in one word as he thinks proper ; but he cannot alienate
in this way but such or such part of his domain. These are
the two thirds at Paris ; it is one third in Anjou, ete.

* The Customs of the second class allow the alienation
of the whole of the domain, but they exact that such aliena-
tion be made by way of concession, carrying cens ef rentes.
“ Others conform to the old Custom of Paris, leaving to the
vassal the most unlimited liberfy ; they permit him to divest
himself of the whole of the domain, and to do so, either by

sale, or by concession on arent charge, with or without en-
trance money, as he thinks proper.

¢ Finally, there exists a fourth class of Customs, which
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have no disposition respecting the alienation of the Fief.
Jurisprudence has supplied the silence of these Customs.
In general, these are ranked in the first class. The vassals are
there obliged to conform themselves to the Custom of Paris,
which permits entrance money, but which forbids alienation
beyond two thirds of the hereditaments, cens and rents be-
longing to such Fief.” (1)

Then, after having cited the text, on the alienation of
the Fief, of the Custom of Montfort (2) and of the Custom
of Clermont in Beauvoisis (3) which he ranks, with the
old Custom of Paris, in the third class, Henrion de Pansey
adds : ¢ dispositions so unlimited left nothing for the vassal

(1) “ Dans celles de la premiére classe, le Vassal est libre de
se jouer de son fief, par bail & cens, par vente, en un mot, comme i le
Juge & propos 5 mais il ne peut aliéner par cette voie que telle ou telle
partie de son domaine. Ce sont les deux tiers & Paris, c’est le tiers en
Anjou, ete., ete.

« Tes Coutumes de Ja deuxiéme classe permettent d’aliéner la tota-
lité du domaine, mais elles exigent que aliénation soit faite par la vote
du bail @ cens et rentes.

« TYautres, conformes d Pancienne Coutuwme de Paris, laissent au
Vassal la liberté la plus indéfinie ; elles lui permettent de se jouer de
la totalité du domaine, et de le faire par vente oun par bail & cens et
rentes, avec ou sans denters d'entrée, comme il le juge a propos.

« Enfin il existe une quatriéme classe de Coutumes, qui n’ont aucune
disposition sur le Jeu de fief. La Jurisprudence a suppléé au silence
de ces Coutumes. En général, on les range dans la premiére classe.
Les Vassaux y sont obligés de se conformer & la Coutume de Paris,
qui permet les deniers d’entrée, mais qui défend d’aliéner au de 13 des
deux tiers des héritages, cens et rentes étant du dit fief.

(2) p. 376 % Le vassal se peut jouer de son fief jusqu’a démission
de foi ; art 32 . ... peut faire de son fief son domaine.”

(3) T peut « le bailler en tout ou en partie & rente ou gros cens, et
antrement contracter, sans se démettre de la foi, et sans, pour ce, devoir
aucuu droit.” Art. 96.
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to desire; they allow him the arbitrary disposal of the
Fief ; they allow him the alienation of the enlire Fief,
and lto receive the actual volue of i in money.

“ This is precisely the error that has crept into the
Custom of Paris as compiled in 1510 :

¢ All the inconveniences of the unlimited alienation of
the fief were felt, with as much force as now, in the interval
between the first and second compilation of the Custom
of Paris. Yet, it was considered in that Custom,
then resembling that of which we speak, that the vassal
could alienate the entire domain, even with entrance money
( denders d’enirée .) There are two Arréts to that
effect of the 25th June 1516 and 17 Febrnary 1537. These
Arrets have, for the Custom of Clermont and the like, the
same authority as for the old Custom of Paris, since that
old Custom of Paris had the same provision. (1)

The Customs of the first class (to which the new
Custom of Paris belongs) do not offer any difficulty, adds
Henrion de Pansey, « cither as regards the quantity of the
domain that the vassal can alienate, nor as to the right to
receive entrance money ****; the words ¢ to alienate and

)] “‘ Voila précisément Perreur qui s’était glissé dans la Coutume
de Paris de la rédaction de 1510,

“ Tousles inconvénients du Jeu de Fief indéfini se faisaient sentir
avec autant de force qu’aujourd’hui, dans Pintervalle de la premiére &
la seconde rédaction de la Coutume de Paris ; Cependant on jugeait
dans cette Coutume slors semblable 3 celle dont nous parlons, que le
vassal pouvait se jouer dela tofalité de son domaine, méme aver
denvers dentrée. T\ Yy ena deux arréts des 25 Juin 1516, et 17
Février 1537,  Ces arréts ont pour la Coutume de Clermont et ses
semblables, la méme autorité que pour l’ancienne de Paris, puisque
cette ancienne Coutume de Paris avait la méme disposition.” ’
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tnake his profit” are, says he, p. 380, general expressions
which authorise every sort of alienation.

With the authority of the author of ¢ Disserfations
Jéodales,” that of his contemporary Hervé who, like him, is
one of the last Feudalists who have written before the French -
Revolution naturally coincides. Hervé (1) says that the
article 51 of the Custom of Paris does not absolutely forbid
any description of contract. It declares, without dis-
tinction and in the most general terms, that the vassal
can alienate, dispose and make his profit of the heredita-
ments, rents, &c. Therefore, the alienation may take place by
concession charging cens, or a rent charge, by donation, by
bequest, by exchange, by sale, by sub-infeudition, in a
word, by all the contracts which transfer property ; but
none of these contracts must be wanting in any of the con-
ditions requisite for the validity of the alienation of the
Fiel. (2)

6. Such was the “ Jeu de fief ” in France, at the time
that her Kings undertook the establishment of the Colonies
founded by them in America. Having, thus, explained the
character, nature, extent and provisions of this kind of
alienation of Feudal ILands under the authority of the
Custom of Paris, become the common law of New-France,
I have now to consider the same subject in its relations

(1) Théorie des matiéres féodules et censuelles V. 3 p. 374.

(2) See Brodeau on the C. of Paris V. 1, p. 534, nos. 19, 20, 23,
25, & 26, “ le Vassal peut vendre et aliéner les deux fiers de son fie
@ pric @’argent, oules bailler & cens, rente ow emphytéose. etc.,
Ferriere on art. 57 « Fiefs ” p. 842 No. 3, p. 843, No. 6, p. 845,
no. 17, p. 847 no. 26,27, p. 852 no. 45, p. 855 no. 1, where itis said
that by the words of this article « faire son profit etc., etc., c’est dis-
poser par vente ou autre mani¢re d’aliénation dont # puisse trer
quelquw’argent en cas de besoins.”

Fonmaur on % Lods et ventes” v. 2, chap. 21, pp. 86, 87, 89 et 944
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with the state of things existing in Seigniorial Canada, and
to examine if by the force of this state of things, or by the
nature and provisions of the Legislation peculiar to our
country, the 51st article of the Custom of Paris has been
wholly set aside, or if it has only been modified ; and in
the latter case, if such modification has had the effect of
imposing new restrictions on the alienation of the Fief, or
of giving ita larger extension.

%. Qur Feudal history may be divided into several
periods ; the first includes the time that elapsed from the
first attempts made to colonize, to the establishment of the
Sovereign Council of Quebec in the year 1663. This
period may be again sub-divided into two paxrts, the first of
which extends to the time of the formation of the Company
of the Hundred Associates (la Compagnie des Cent Associés)
of New-France, in the year 1627-28 ; and the other to the
resignation of that Company in 1663.

Asrespects the first period, the documents that have come
to our knowledge are not numerous. They are not, on that
account, the less important, for they bear testimony that, from
the beginning, the intention of the Government of the

mother Country was to introduce the Seigniorial system
into the American colonies.

The first of these documents is dated the 12th January
1598. It consits of Letters Patent by which the King of
France names the 'Sieur de La Roche his ¢ Lieutenant
General and Governor ”’ in the Countries of Canada, Hoche-
laga, Newfoundland, Labrador, the River of the Great Bay
(1), of Norembégue and countries adjacent.

“ And in order to increase and extend the good will,
courage, and affection of those who are about to embark in

(1) “ Riviére de la Grande Baie? It is so that the River St
Lawrence was then commonly called. Charlevoix v. 1, p. 108.
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ihe said undertaking, and even of those persons who shall
settle in the said Countries,” says his Majesty, “ we have
given him authority, as respects the said lands, so to be
acquired for us, in the course of the said voyage, to grant
the same in full property to all those to whom he may con-
cede them, that is to say : to gentlemen and those whom he
shall consider persons of merit, in the form of Fiefs,
Seigniories, Chatellenies, Earldoms, Vicounties, Baronies
and other dignities, to be held of us, in such manner as he
shall consider due tothe services performed by the respective
parties, on the condition that they shall aid in the support
and defence of the Countries : and to other -persons of
inferior rank, on such dues and annual rents as he may
deem just, of which we agree that they shall remain
quit and discharged for the first six years, or such other
period as our said Lieutenant shall believe to be right and
necessary, excepting always -the duty and service in the
event of war.” (1) ‘

8. The second document that we find in which men-
tion is made of the concession of land in Canada, bears the
date of the last day of February 1626. (2) It consists of letters
of confirmation and concession, given at Paris by the Duke
de Vantadour, “ Vice-Roy of New-France,” at the request
of Louis Hébert, “one of the subjects and inhabitants of
the said Country,” and “ the head of the first family whick
has settled and dwelt therein, from the year 1600, until
now.” Hébert showed that he had, “at the place called

(1) Charlevoix, tells us that the Marquis de La Roche after having
landed at Sable Island and reconnoitred the coasts of Acadia returned
to France, where several untoward circumstances detained him during
the years following, and prevented him from continuing his. enterprise.
v. 1,p. 109, ‘

(2) Page 373 of the vol. cntitled « Tiires des Seigneuries,” pu~
blished at Quebec, in 1832, forming the first vol. of the compilation
entitled ¢ Picces et Documents relatils & Ia tenure Seigneuriale.”

a
[
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{Juebec, cleared a certain portion of land, surrounded by an
enclosure,” (which is said to be the place known, atpresent,
in the city of Quebec, under the name of Saull av. Matelot,)
¢« and built and constructed a dwelling for himself, his fa-
mily and cattle.” He further alleged that he had obtained
from the Duke de Montmorency, the predecessor of the
Duke de Vantadour, in the office of Vice-Roy, the giftin
perpetuity of that portion of land, by letters-patent passed on
the 4th February 1623. The new Vice-Roy confirms him
in this concession ‘ to enjoy the same, to have and to hold
the same en fief noble, unto him, his heirs and assigns for
ever, as his own and lawfully acquired property, and to dis-
pose thereof fully and peaceably, as he may think proper,
the whole depending on the fort and castle of Quebec, sub-
ject to the charges and conditions which shall hereafter be
imposed by uvs.” By the same letters, the Duke de Vanta-
dour has “moreover given to the said Hébert and his suc-
cessors and assigns, the extent of one French league of land,
lying and being near Quebec aforesaid, on the river St.
Charles, which has been bounded and limited by the Sieurs
de Champlain and de Caen, to possess, clear and cultivate
and inhabit the same, as he may seem fit, on the same con-
ditions as the first donation.”

We see by this concession, that  the charges and con-
ditions” could efierwards be fixed by the Vice-roy ; being
the first indication of the retention of that power, which the
King and his representatives exercised so often, of interven-
ing by legislative means, or means purely administrative,
in the concessions already made, in order the better to in-
sure the accomplishment of the object of these same conces-
sions, namely, the colonization, clearing and cultivation of
the lands. The sequel will show that this continual inter-
vention has given to the Seigniorial systermn of New-France
a character altogether peculiar.
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9. Of the documents relative to our subject, and an-
terior tothe Company of the Hundred Associates, the title of
the first concession of the extent of land, known now under
the name of the Seigniory of ¢ Notre Dame des Anges,” on
the river St. Charles near Quebec, form the third and last,
which we have had it in our power to consult. If there are
others, we are not aware of their existence,

This concession of ¢ four leagues of land” was made by
the Duke de Vantadour, in his quality of Vice-roy of New-
France, to the Reverend Fathers of the Company of Jesus,
on the 10th March 1626 ; ¢ our will,” he says, ¢ being
that they enjoy peaceably the whole of the woods, lakes,
ponds, rivers, streams, fields and other things, which they
may find on the said land, on which they shall have the
right to build, if so they deem proper, a habitation, dwelling
place, noviciate or seminary for themselves, and to rear and
instruct therein the children of the Indians.

In these three documents, we have the commencement
of our Feudal history. If, considered merely by themselves,
independently of what has taken place at a later period in
Canada, they appear to be without influence on the ques-
tion of the alienation of the Fief, they, at least, serve to
show what, in its origin, that system has been, which was
intended to be followed in the concession of lands, as being
the most proper, according to the ideas which prevailed at
that period, to realize the great end which the French Go-
vernment had in view, in founding this Colony.

10. I pass now to the establishment, in 1627-28, of the
Company of New-France ({a Compagnie de la Nowvelle-
France)—the charter of which constituted Canada a Pro-
prietary Government (1) (gouvernement propriéteire). The
whole tenour of this charter, composed of divers articles,
attests that in the creation of the Company, the King had, ax

(1) The Act of Association granted by the Cardinal de Riclelie.
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an object, according to the energetic cxpression of the
preamble of the articles of the 29th April 1627, to establish
v a powerful colony” inorder that New France, with all its
dependencies, might, once for all, become a possession of the
Crown, without danger of its being taken away from the
French by the King’s enemies, as might be the case, if
precautionary measures were not taken against such a
contingency.”

He wished, by these means, to remedy the faults of the
past, as under the management of the merchants who had
possessed the whole of its trade, the Country had been left
uncultivated and almost without population.

Canada is given to the Company of New-France ¢ for
ever, in full property, justice and Seigniory.” The King
only makes the reservation of the ¢ right of fealty and
hommage ........ with a golden crown weighing eight
marks, upon each mutation of the Crown, and the appoint-
ment of the Officers of Royal Courts (Justice souveraine),
who shall be named and presented to him by the said
Associates, when it shall be deemed proper to establish such
Comrts.” (Art. 4, of the Art. of 29th April 1627.)

“ It will be lawfal for the said Associates,” says the
B Axt. ¢ to improve and ameliorate the said lands, as they
may deem it necessary, and distribute the same tothose who
will inhabit the said Country and to others, in such quantities
ond in such manner as they may think proper ; to give and
grant them such titles and honors, rights and powers as
they may deem proper, essential and necessary, according

#¢ Grand-Master, Chiel and Superintendant General of the Naviga-
tion and Commerce of France,” is dated 25th April 1627, and was
ratified and confirmed by 4778t of the King in Council, and by Letters
atent of the 6th May 1628, « Iidits et Ord: Edition in-%o, pablish-
eid at Cuebee i 1854, vol, 1, P b oet seq,
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to the quality, condition and merits of the individuals, and
generally apon such charges, reserves and conditions as they
may think proper.”

By the first article the Company oblige themselves ¢ to
carry over to New-France aforesaid, in the course of the
ensuing year 1628, two or three hundred men of all trades,
and during the next fifteen years, to inerease thatnumber to
four thousand of both sexes, which fifteen years shall be
completed in the year 1643 ; to provide board and lodging
and all things generally, which may be necessary to life
during three years only, after which period the said
Associates will be discharged, if they so desire it, from the
obligation of providing for them, by giving them a sufficient
quantity of cleared lands to enable them to support themsel-
ves, with the necessary wheat to sow them for the first time,
and to live upon the same until the next ensuing crop, or
otherwise to provide for them in such way that they may, by
their labor and industry, subsist in the said Country and
support themselves.”

The 3rd. article imposes on the Company the obliga-
tion to support, during 15 years, a certain number of Eccle-
siastics, ¢for the purpose of converting the savage tribes,
and of affording the consolations of religion to the French
who shall have settled in New-France aforesaid......un-
less the said Associates shall prefer giving to the said Eec-
clesiastics cleared land sufficient for their subsistence.”

To the article 7, which ¢ grants to the associates for
ever, the trade of all leathers, furs and peltries of New-
France,” an exception is made, by article 8, which says :
« [t will nevertheless be lawful for French subjects settled ¢n
the said Countries with their fumilics, and who will not be
supported and maintained by the said company, (see, above,
art. 1,) to trade freely in peltries with the Indians, provided
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that the beaver obtained by them be afterwards sold to the
said Company or their clerks or agents who will be bound
to purchase the same, at the rate of forty sols tournois each.”

Finally by the terms of article 17, “the children of
French subjects who shall settle in the said Country, and
also the Indians who shall be brought to a knowledge of
the Christian faith, and who will profess the same, will be
considered natural born subjects of France, &c.”

11. If we look to the additional articles of the 7th May
1627, we see that the seventh gives to the Directors of the Com-
pany the power to “grant the lands of New-France, on such
clauses and conditions as may seem to them most advanta-
geous for the Company, as mentioned in the said Act (of 29th
April) : even to appoint, at the different places, such agents
as they may deem fit, for the distribution of the said lands
and to regulate the conditions of the same.” And by 11th Ar-
ticle, the concessions of lands might consist of two hundred
arpents or of a less quantity, as it provided that in case
the directors ¢ wished to dispose of and alienate to the said
associates, or others, any lands in New-France aforesaid,
exceeding 200 arpenis, they should be bound to assemble the
greatest number of the associates possible,”” and that to ren-
der the grant legal, the deliberation should be subscribed
by, at least, twenty of the said associates, including the Di-
rectors or their attorneis, in the presence of ¢ the Intendant
“ of the affairs of the raid Country of New-France.” (1)

12. Suchisthe solemn contract, which the King of Franee,
who then held Canada so tospealk, as a great frechold (Franc-
alew,) made with the company of the Hundred Associates.
"I‘he. Company became proprietors of this part of America,
in virtue of that grant which gave it to them * for ever, in

(.1) This I.ntendant appointed by the Cardina! de Richelieu, was
to reside at Paris, Art. 21, 26,20, 31 7

'

.
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full property, justice and Seigniory.” The fealty and hom-
mage reserved by the King established the tie which should
exist between him and the grantees; it is the feudal tie
which cannot be broken by the latter without the consent of
the former ; it governs the future dependency by which the
Company hold this immense territory from the King, there-
by become their seignior dominant. This tie ought to be
respected by them in the alienation and in the dispositions
made by them of the lands; in other words, all the steps of
the Feudal ladder, from its first to its last, which is a con-
cession at a rent charge, ought to mark the subsequent grants
of the Company.

13. The Feudal institution throughout the whole of New
France derives its origin from this Royal concession of 1627
1628. It is the first charter given to the inhabitants of the
Country. Feudalism, it is true, existed at that period in
old France, in which its origin is lost, as it were, in the
night of ages. But that Institution, different as it was un-
der the several customs, which in large numbers were scat-
tered over the Kingdom, was created, formed, and consoli-
dated under the influence of a state of things, of a class of
facts and circumstances, and of local usages, which, regard-
ed in a political as well asin a social point of view,
were necessarily foreign to a Country newly discovered and
still in its infancy asa Colony. If it be also true (anditisa
truth springing from necessity) that when the inhabitants of
a civilized Country leave it, for the purpose of seeking a
home in ancther land, as yet uninhabited, and, in consequen-
ce, not subjected to any system of laws recognized by civi-
lized communities, they are supposed to take with them the
laws of the mother Country, by which hitherto their liberties,
their rights as citizens, and their properties had been govern-
ed ; if this, I say, be true, it is no less true that such arule of
public and poltical right can only comprise such of those
laws as naturally suit the new position in which they are
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placed, due regard being had to their circumstances and
wants, in the Country into which they are about to
settle. Now the Feudal institution cannot be said to
belong to the class of laws which the colonists are deemed
thus to have brought with them in their immigration. It is,
to some extent, an exotic plant which they have not the
power to transfer themselves to another climate. This can
only be effected by a stronger arm, that, namely, of the
Prince or the Legislator.

That by the law of nature all property is frec, is an
acknowledged principle. If, following the necessities of
political and civil society, that property ceases to be free, it
is then stamped with servitude, as is the property sub-
jected to Feudal authority. It is, then, in the laws which
constitute this order of things that we must search for the
source of this servitude. Now, there had, as yet, been no
law of this nature made for the lands of Canada. The first
discoverers and founders of that Colony, Jacques Cartler,
Champlain, and others, found these lands in all their natural
wildness, which, therefore, constituted a great freehold, be-
longing to the Crown of ¥rance. The Sovereign alone could
impress on them the character of Feudality. This is what
he did by the grant of 1627-1628 in favor of the Company
of New-France. T am therefore justified in saying that that
charter is the origin of our Feudal institution.

14. We must now examine the character of that insti-
tution, under the provisions of its own charter, making
allowances for the geographical position of the Country,
for its natural condition, and for the circumstances and
wants of an infant Colony, establishing itself amid the vast
forests of the New World.

It has been pretended that the gvant of 1627-1628, was
a free gift in favor of the Hundred Associates ; that this gift

3
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had constituted the Company absolute proprietors of the
lands of Canada, so absolute indeed that they were at liberty
to dispose, or not to dispose, of them, at their pleasure. This
pretension is evidently based on error ; to be convinced of
this, it is only necessary to peruse the clauses transcribed
above, from the contract of 1627-28, and to bear in mind, at
the same time, the chief object for which the Sovereign had
made the grant. Beyond a doubt, the property in the lands
was acquired by the Company of New France, but that pro-
perty was not conceded to them without onerous conditions,
which they could not infringe with impunity. It is true that
the Company may be supposed to have consulted merely
their own interests, when they demanded this immense
grant ; but the King, while wishing to favor them in that
respect, was governed in making the concessionby the con-
sideration of still more important interests arising from high
political motives, having in view, on the one hand, the ag-
grandizement of his Crown, and, on the other, the advantage
not only of the Hundred Associates, but also of all his
subjects. These considerations and motives govern every
clause of this Contract. It was a permanent Colony that
the King was desirous of founding ; not a small and feeble
settlement consisting of simple servants of the Company, but,
above all a *“ powerful Colony,” as he says himself in the
preamble of the Contract. Could this Colony become power-
ful, so sufficiently powerful, that ¢ New-France” could be
said to be acquired for the King, in its whole extent, ¢ once
for all,” if no other persons besides the Company were to take
partin the property of the soil, and if every Frenchman passing
over to Canada was to have no prospect for the future but to
pass his days in the condition of a mere servant. Such a
pretension is absurd. For this would be to fall back into the
errors of the past, errors of which the King, in contracting with
the Company,wished to prevent the return.One of the strongest
proofs that the King gave of this wish, is his revocation, by

the 7th of the articles of the 29th April 1627 in favor of the
4
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made to Guillaume de Caen and his associates, for carrying
on the trade of New-France. Another proof not less strik-
ing of the same wish, joined to so many besides that may be
found in the same contract, is the stipulation which imposes
on the Company the obligation to send to the Country, in a
given time, as many as four thousand persons of both sexes,
and to concede to them, after three years’ residence, a
quantitysof land which was even to be cleared, and suffi-
elent for their support. These persons, emigrating to
Canada by means of the Company, were intended to assist
in the creation of the Colony : and the King wished that
they should have the hope, even in some respects, the right,
at no distant period, fo participate in the ownership of the
soil. It was the King who stipulated for this hope, this
right. This stipulation was then sacred ; the Company were
therefore obliged to concede the lands, in order to fulfill the
views of the King, clearly expressed in the Contract. That
was the law of this Contract, a law which, in accordance
with the design and object of the Sovereign who dictated
it, ought to be supposed to have been made, not solely for
the benefit of that portion of his subjects who had emigrated
to Canada as sexvants of the Company, but also in favor of
all his other subjects. It was, in fact, a Feudal association
that the King created, with a view to the public interest,
and into which he wished his other subjects, as well as the
Hundred Associates,should be admitted, in different degrees,
‘“ according to the quality, condition and merit of the indi-
viduals.” (Art. 5.)

15. We shall soon see that the obligation to concede
and to increase, by such means, the population of the Co-
lony,—an obligation from which springs the feudal associa-
tion of which I have spoken—has never been denied by the
Company of the Hundred Associates ; that on the contrary
they were eager, immediately after being put in possession
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of Canada, to concede the Jands there, by subinfeudation
and accensement, interpreting their contract, themselves, in
the sawe manner as I have just interpreted it.

Had the Company repudiated this ebligation, had they
persisted in retaining Canada in its uncultivated and un-
peopled state, it would have been, on their part, a refusal to
fulfil their engagements, a violation of the law of their con-
tract ; they would have acted contrary to the views of the So-
vereign who had dictated thatlaw to them, and desiroyed for
ever a Colony in its infancy and which that sovereign had
confided to their eare, so that they might assistin makingit
a ¢ powerful Colony ”” under the feudal system.

If we ask : who, in the event of the non-performance
of their engagements, by the Company, ought to be judge
of such non-performance ; I reply : the king himself, al-
though a party to the contract, and that in the same manner
as he was judge in the matter of the Company of William
de Caen. We must not lose sight of this important fact,
that the contract in question was not an ordinary contract,
like that between private individuals, the non-performance
of which gives only a claim for damages, in the shape
of a sum of money, the amount of which is to be decided
by the ordinary Courts of Justice. The contract of 1627-
28 was not of so private and limited a character. The King
did not contract, merely as a Seignior,in possession of a
free territory, for the benefit of seme hundred persons, in
order to make them simple vassals, only bound to fealty
and homage, together with the payment of “a golden
crown, weighing eight marks upon each mutation of the
Crown” ; no: one ought not so to judge the character of the
solemn contract of 1627-28. It was, at once, private, and pu-
blic or political : private, under relations extremely res-
tricted, but public or political, under all the others. It was
@ charter wherein the King spoke hoth as Sovereign and as
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Legislator, conferring a Constitution and a new form of Go-
vernment on this portion of the New-World, and establish-
ing therein at the same time the Feudal Institution. It was,
on his part, an exercise of the public authority with which
he was vested, an act bearing the title of ¢ the Edict of the
establishment of the Company,” and in the concessions of
land made by the Company themselves and in the Legisla-
tive and administrative monuments which have descended
to us from the French domination.

The new system of Government, from which the King
hoped to see a ¢ powerful Colony ” arise on this Continent,
is that which is known in Colonial history, under the name
of a Proprietary Government. But this Govermment and
the authority which flowed from it, could not have the
effect of withdrawing the Company of the Hundred Asso-
ciates from the surveillance and the exercise of the power of
the Sovereign, whenever the latter, either to carry out his
political objects, or with a view to the interests of his sub-
jects, thought proper to exercise that surveillance and put
forth that power, against the acts of the Company, whether
for the purpose of forcing them to respect the provisions and
spirit of the charter and to execute it faithfully, or to punish
any violation of it, whereof they might be guilty. In one of
these cases, the King might interfere, by laws more or less
severe, by regulations, and even, by acts purely administra-
tive : in the other, by virtue of the high-handed exercise of
his power, acknowledged by the political system of those
days, he might declare the forfeiture of the rights and pri-
vileges that he had granted, regarding those associates only
as his delegates, appointed by him to represent him, and
cairy out his intentions. Such intervention, on the part of
the King, has been frequent in Canada, under the Govern-
ment of France, and the history of other French Colonies in
America bear testimony to the same fact.—An acquaintan-
ce with the legislation of all these French Colonies, teaches
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us that this right of intervention was a rule of their public
policy, always active and continually kept in practice. (1)

16. The great Fief which thus came to be conceded to
the Company of the Hundred Associates, could not therefore
remain uncultivated in the hands of that association, nor could
its forests remain in a state of nature. 'The Country must be
cleared and improved, and this could only be done by means
of sub-granting the lands. The Company was, therefore,
forced to alienate, de se jouer de son fief. Even if this obli-
gation had not been impossed upon them by their charter, it
would necessarily have arisen from the force of circums-
tances, from necessity and from the natural condition of the
Country. Owing to the same causes, we are bound to allege
that as respects the Canadian Seigniors, to whom the Com-
pany granted, en fief, lands of immense extent, which it
was not in their power to clear, so as to cultivate them
as their own proper domain or property, they were
bound by the same obligation, whether that obligation
was or was not, written in their title Deeds. The feu-
dal tie, with all the burthens imposed by the origi-
nal title, had to be respected and followed, in all the steps
of the ladder. The obligation to sub-grant, therefore, bound
the vassals of the Company as well as the Company them-
selves. Had it been otherwise, if, from the moment that a
large sub-infeudation had been made by the Company, and
by the simple fact of this sub-infeudation, the vassal had
acquired the right to claim an exemption from conceding
the lands on his part, that is to say from having them clea-
red, cultivated and improved, in one word,to cause the
Country to be settled, the object of the charter of 1627-28

(1) Moreau de St. Mery. ¢ Lois et constitutions des colonies
francaises de I’ Amérique sous le vent.”

PeriT :—Droit public ou gouvernement des colonies frangaises.
The Same.— Dissertations sur le droit public des colonies frangaises,
espagnoles et anglaises,
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nould not have been attained ; the vast forests of Canada
would have remained in a state of nature, or even if inhabi-
ted, it would be solely by the class of adventurers known by
the name of coureurs de bois; and the ¢ powerful Colony”
which the King of France was anxious to establish would
never have existed. It would, then, have been sufficient
for the Company, to enable them tosay that they had fulfil-
led the terms of their Charter, to grant in several fiefs, the
immense territory of New-France. And, in extending to
their vassals by this act of sub-infendation, an exemption
with they were not allowed by their own titles, they would
have conferred on them greater rights than were given to
themselves. Such a proposition can, in no way, be sustai-
ned. It can be no more justified than can that drawn from
what has been said in the {ifth of the articles of the 29th April
1627, and the 7th of those of the 7th May following, to the
eﬂ"ect that the members of the Company, could concede
their lands ¢ at such charges, reservations and conditions,
as they may see fit,”” a proposition, of which I shall speak,
when I come to the question of the rates of Seignicrial dues...

17. Up to this point, we do not find, in the acts of the
French Government, any allusion to the Custom of Paris, or
to any other Custom, as intended to be that which was to
be followed in Canada. We shall very soon see that we
were subjected to the authority of the Custom of Paris, as
might naturally arise when no other Custom of the King-
dom was promulgated by the Sovereign, inasmuch as that
of Paris, superior as it was to all the others, constituted the
Common Law of France. It must need fherefme prevail
under the Proprietary Government of 162'7-28, especially
in such of its provisions as might answer the circumstances
of the new Colony.

The Fendal institution was created in Canada ; it is
therefors quite natnral to pretend that it wa s, from the be
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ginning, subjected to the provisions of the . Custom of Pariy,
in this matter as far as possible, but only in so far as those
provisions had not been derogated from by the title introdu-
cing the institution itself.

The alienation of the Fief allowed to the Seignior by
the Custom of Paris, is only facultative ; the Seignior is not
under any obligation to alienate. If the charter of 1627-28
has ordered otherwise, as respects Canada ; if our Feudal
System imposes on the Seignior, as I believe that I have
shown, the obligation to concede - it is evident that there is
a difference, between the alienation of the Fief under the
Custom of Paris and that of this Country ; the one is facul-
tative, the other obligatory. It will be seen, bye and bye,
that this difference became more marked, in proportion
as the Feudal institution became developed in Canada, by
means of our special laws, our Customs and wants. '

18. Quebec having fallen into the hands of the En-
glish in the year 1629, the operations by the Company of
New-France “were necessarily suspended. It was not
until the year 1663, that this Company re-entered on all
their rights, in consequence of the treaty signed at St.
Germain en Laye on the 29th March 1632. (1)

The first sub-infeudation made by the Company was
that of the Seigniory of Beauport ; it bears the date of the
15th January 1634. (2) This Grant, like many others that
sncceded it , concedes, ¢ in full justice, property and
seigniory, for ever,” and we also find in it these words,
¢« in such manner and with such rights as it has pleased
His Majesty to give the Country of New-France to the
said Company,” words which are to be found in a great
number of the Grants in Fief. I will only make one re-

(1) Charlevoix, v. 1, p. 168, to 178.
(2) Titres des Seigneuries p. 386-7.
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mark on the subject of these words which have led the
successors of the Grantees of these Fiefs to assert that
they have thereby become absolute proprietors of them, free
to alienate or not to alienate ; that remark is, that, by such
concession, the Company has only transferred to these per-
sons the rights which they, the Company, had themselves,
(they could not, for that matter, give more ;) and that if, in
the hands of the Company, these rights were burthened with
the obligation to sub-grant, they could not pass into the
hands of their vassals without being liable to the same
obligation.

To this Grant of the 15th January 1634, made to the
Sieur Robert Giffard, five conditions are attached.

Ist. «“ With the reservation, however, of fealty and
homage which the said Sieur Giffard, his successors or
assigns shall be bound to render at the Fort St. Louis of
Quebec, or at any other place which shall be appointed by
the said Company, by one full homage, at each mutation of
possessor of the said lands.

2nd. “ With a piece of gold weighing one ounce, and
one years revenue of what the said Sieur Giffard shall have
reserved to himself after he shall have granted in Fief or
@ cens et rentes, the whole or part of the said lands.

3rd. That the appeals of the Judge who may be esta-
blished at the said place shall be immediately before the
Court of Supreme Jurisdiction which shall hereafter be
established in the same Country.

4th. That the men whom the said Sieur Giffard, or
his successors, shall send to New-France, shall serve to
the discharge of the said Company, in diminution of the
number which it is obliged to send to the said Country,
and to that end, he shall deliver, each year, a list of them
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at the Office of the said Company, so thatitmay be certified
thereof.

5th. ¢ Without however the said Sieur Giffard, or
his successors, having the right to trade for furs or
skins in the said place, for any other place in New-
France, otherwise than under the conditions of the Edict
establishing the said Company. (See the 8th of the articles
of the 29th April 1627.)

By the same deed the Company grants on a rent charge,
(@ cens,) to the same grantee, but without mention of the
amount or the nature of the rent “a place near the Fort of
Quebec, containing two arpents, to erect thereon a dwel-
ling house, with the convenience of a yard and garden.” The
following condition comes immediately after : “without
the said sieur Giffard, his successors or assigns, having the
right to dispose of the whole, or part of the lands herein
above granted to him, without the will and consent of the
said Company, during the term and space of ten years to
be computed from the date hereof, after which time it shall
be at his option to dispose of the same in favor of persons
possessing the qualities required by the Edict establishing
the said Company,” that is to say, of persons who wished
to settle in the country, in accordance with the object of the
Charter of 1627-1628.

The conditions required under the grant of the Fief
of Beauport are inserted either literally, or in equivalent
terms, in a great number of grants, made by the Com-
pany, also the condition excluding the right to build
without their consent, fortifications on the lands granted,
which is likewise to be found in the grant made to the
steur Giffard.

Two of those conditions are important, in as much as
they tend to show how the Company interpreted the grant
5
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made to themselves, and the effects which that grant neces-
sarily had on those persons who came to participate in it
as their vassals.

The second condition, in stipulating for * one year’s
revenue of what the said sieur Giffard shall have reserved
to himself, after he shall have granted in Fief or a cens
the whole or part of the said lands,” carries the acknowled-
gement, on the one part, of the obligation to concede the
lands, and ofthe faculty of doing so either by sub infeuda-
tion or by accensement, and on the other part, it is an ad-
mission of the fact that, in our Feudal system, the aliena-
tion of the Fief differed from the Custom of Paris in so
far that it might be without limit. In stipulating for a
years revenue, the Company, evidently, contemplated a
real profit to be realised sooner or later, according to the
progress the Colony might make.

This profit must be derived from payments imposed
by their vassals, when conceding the land in sub-Fief, or
on a rent charge; if the vassal had the liberty of refusing
to concede, when occasion offered, it would have been in
his power to render any expectation of profit, on the part
of the Seignior dominant, an utter delusion.

In the 4th condition, namely ¢ that the men whom
the said sieur Giffard, or his suceessors, shall send to
New France, shall serve to the discharge of the said Com-
pany, in diminution of the number whom it is obliged to
send,” we have the admission of the parties that accord-
ing to the letter and the spirit of the Charter of 1627-28,
these men were not to be mere servants of the Company,
employed wholly in assisting to draw the greatest possible
profit from the Fur trade of Canada, but colonists destined, as
required by the Fendal association of which I have spoken,
fo participate in ihe ownership of the soil with a view to
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ciear, cultivate and improve it. It was not by means of simple
servants, and Coureurs de bois, that there could be a hope of
establishing ¢ a powerful Colony,” but with men attached
to the soil by the feeling always inspired by the rights of pro-
perty, a feeling that constitutes the strength of every well
organized society.

19. By the reservation of ¢ one years revenue, at each
mutation of possessor,” the grant of the Fief of Beauport is,
in fact, subject to the Custom of Vexin-le-Frangois, al-
though the tittle does not mention the name of that Custom.
Several grants containing the same stipulation make ex-
press mention of it. We know that this Custom which, as
Ferriére remarks, ¢ is not a Custom separate” from that of
Paris, is included (enclavée) in this last, the 3rd art. of
which says: ¢ those Fiefs which follow the said Custom of
Vexin, ‘are subject to Relief (1) on every mutation, and no
quints are due.”

20. Before closing my remarks on the grants of Beau-
port, I ought to observe that, in connection with the Title of
this concession, (2) is to be found a document of great im-
portance, in as much as it shows that the intervention, on
-the part of the King, in order to cause the grants in Fief to
be executed so as to answer his views of Colonization, so
{ar from being an act of usurped authority, or a violation of
the rights of property, was, on the contrary, a fixed rule of
Colonial law, well known to the Company of New France
and their vassals. This document is one setting forth the
fealty and homage rendered by the said Giffard on these
same lands of Beauport, and itis still more important, be-
cause it is the first act of this kind, and is made by the first
vassal of the Company. It is in these words:

1) Relief is one year’s revenue of a Fief or the amount awarded

by experts (le dire de Prud’hommes) or a sum certain offered by the
vassal, at the choice of the Feudal Seignior. Cout. de Paris, art, 47.”

(2) Titres des seigneuries, p. 387.
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“ On this, the last day of December 1635, before
Marc Antoine de Bras-de-fer, Esquire, Sieur de Chastean-
fort, Lieutenant General along the whole extent of the
River St. Lawrence in New France, on behalf of Monsei-
gneur the Cardinal Duke de Richelieu, Peer of France,
and Grand Master, Chief and Superintendant General of
the navigation and commerce of this Kingdom, Maitre
Robert Giffard, Sieur de Beauport, who has promised to
follow the Laws and ordinances concerning which he shall
be enjoined and notified and in which he shall not fail,
(lequel a promis suivre les lois ef ordonnances qui lui seront
enjoinis el signifiés el auxquels il ne manquera,) rendering
in this matter fealty and homage for his land of Beau-
port holding expressly of the Fort and Castle of Que-
bec.”

The perusal of this document is sufficient to convin-
ce any one of the existence and recognition of the rule
of which I have spoken, that rule which the history of
our Feudal institution shows usto have been incessantly
active and put in practice,

21. The second Grant in Fief was made, in mort-
main, on the 15th February 1634, one month after that
of Beauport. The Company give to the Fathers of the
Society of Jesus 600 arpents of land to be taken at Three
Rivers ¢ on which lands,” it is said, in terms perhaps
more imperative than those of the first, ¢ the said Reve-
rend Fathers and others of their Society shall send (feront
passer) such persons as they may choose, to cultivate
them and erect the necessary buildings ......... so that
they (the Company) may be so far discharged, the said
persons being of the number of those whom the said
Company are obliged to send over in pursuance of the
Edict above mentioned.” It was not therefore simple ser-
vants, to be employed merely in their own service, which
the Company had undertaken to send to New France, *
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22. On the 23rd May 1637, (or theretofore,) Mont-
magny the Governor, acting in the name of the
Company , *“ distributes and allots ,  that is to say,
grants to Jean Bourdon ¢ Master Land Surveyor and En-
gineer in New France,” fifty arpents of land in the ban-
lieve of Quebec, in simple roture, under the charges and
censives which Messieurs of the Company of N. F. shall
order, and on condition that the said Sieur Bourdon shall
cause the said lands to be cleared, &c., &c.

On the 5th April 1639, the Company confirms this Grant
“underthe said charges and conditions above mentioned, and
moreover subject tothe payment of one denier of cens for
each arpent every year, of which, nevertheless, they shall
have nothing to pay during the first ten years to be com-
puted from the date of the said Grant.” (1)

23. We have seen, in No. 9, that on the 10th March
1626, the Seigniory of Notre-Dame des Anges had been
granted to the Jesuit Fathers by the Duke de Ventadour.
Nevertheless the Company of N. F. made them a new
grant of it on the 15 January 1637; and why was this if
the King had not the right to intervene in a Grant al-
' ready made , if this grant were .to be irrevocable, if the
Grantee had the liberty to preserve intact the forests with
which the land was covered ? Let us allow the Company
themselves to give their reasons in the matter. ¢ The Re-
verend Fathers of the Society of Jesus have shown to us
that they have heretofore (been) put in possession of certain
lands situate on the River St. Charles in N. F. and inas-
much as by the Edict of the King establishing our Com-
pany, all gifts and Grants anterior thereto have been revoked
and the whole given to the said Company to dispose of
the same, (fous dons et concessions précédents ont été revo-
qués et le tout remis d la dile Compagnie pour en disposer,)

(1) Titres des seigneuries, p. 351,
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they have demanded of our said Company to maintain
and guard them, by the authority thereof, in that which
was formely conceded to them.” (1)

We have here the first proof of the intervention of the
Sovereign in the Grants made in Canada, and this proof,
even by the admission of the Company for whose benefit
the intervention took’place, is contained in their own charter
which has introduced the Feudal institution into Canada,
and which they themselves entitle the Edict of the King.
Is not that a solemn acknowledgement on the part of the
Company of this right of intervention by the Sovereign ?

24. A Grant made on the same day, the 15th January
1637, by the Company to Jean de Beauvais, Commissioner
of the French navy, for the purpose of founding at Quebec
a convent for the Religious Ursulines Ladies, contains the
two following conditions :  and on the further obligation
to cause to pass over to New France in the next ensuing
year, at least six persons to begin {o clear, cultivate and
build upon the lands so granted, and a like number of six
persons in the following year, otherwise the said grant shall
be null, and to cause the King’s Edict for the establishment
of the Company to be observed, without permitting or suf-
fering that any of those persons whom they shall send to
New France shall deal in Furs and Skins in the said
Country, otherwise than on the conditions contained in the
said Edict.” (2)

This grant is followed by another of the date of 15th
March of the same year, passed for the same object and on
the same conditions and charges as the first.

25. In the grant of a part of the Fief Dautré, made
on the 1st December 1637, by the Company to Jean Bour-

(1) ¢ Titre des Seigneuries,” p. 54
(2) Anelyse des titres des Seignenries, by M, Dunkin p. 3.
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don * Engineer, who has resided for some years in New
France,” (1) we read the following conditions ; 2nd « and
to pay the feudal duties and profits in the cases in which
they become due in France according to the Custom of
the Provostship and Viscounty of Paris ;” 3rd ¢ and without
the said Sieur Bourdon having the power to cede or trans-
fer the whole or any portion of the above granted lands, ex-
cept for the benefit of Frenchmen already residing in New
France aforesaid, or of those who in such case, would
oblige themselves to go there, in orderto clear and cultivate
the said lands.”

This grant is the first that makes express mention of
the Custom of Paris. Butthis mention is repeated in many
others,

26. The grant of the Seigniory of Deschambault, made
by the Company on the 4th December 1640, to  Francois
de Chavigny Esquire, Sieur de Bercherean and Dame Eléo-
nore de Grand-Maison his wife,” sets forth : 4th ¢ and
moreover, neither the said Siewr de Chavigny, his succes-
sors and assigns, nor any person who may go over from
France to inhabit and cultivate the said conceded lands, nor
any other person residing thereon, shall have the right of
trading for beaver skins or other furs with the Indians, ex-
cept by way of truck or exchange for the produce of
the said conceded lands, &c., &ec. ; 8th, and the said Sieur
de Chavigny shall send, at least, four W01k1ng men fo com-
mence the clearing, besides his wife and servant maid,
and that by the first ship which shall sail from Dieppe or
La Rochelle, together with the goods and provisions for
their support during three years, §c., &c.,......the whole
on pain of the nullity of these presents,” 9th ¢ And in or-
der that the Company may be assured of the work which
shall be performed for the clearing of the said lands, the

(1) ib. p. 4, Titres des Seigneuries p, 356,
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said. «»«».shall be held to deliver each year into the hands
of the Secretary of the said Company a list of the men
whom they shall send, and who are to be accounted in the
number of those whom the Company are obliged to send,
according to the articles granted to them by the Kingto
Jorm the Colony.” (1)

In this class of men, intended to clear, cultivae and
inhabit these lands, and who were allowed to trade with
the Indians for Furs, by ¢ truck or exchange,” with the pro-
duce of the said lands, we must see, not simple servants of
the Company or of their vassals, but Colonists who ought
to become proprietors of the soil, and who would aid in
forming the Colony, as expressly admitted by the parties
themselves in the Deed of Concession. (2) '

27. On the I7th December 1640, (3) the Company
conceded to Pierre Chevrier, Esq., Sieur de Faucamps and
to Jerome Le Royer, Sieur de la Dauversiére, a large portion
of the Seigniory of the Island of Montreal and that of St.
Sulpice, subject to fealty and homage, ¢ and to pay a piece
of gold weighing one ounce, on which shall be engraved the
figure of New France.. besides such duties and dues as are
incident to Fiefs of this nature, and moreover to give their
aveus et dénombrements : the whole agreably to and in con-
formity with the Custom of the Provostship and Viscounty

(1) Titres des Seigneuries p. 375.

(2) By the same Deed, the Company grant to the Sieur de Cha-
vigny ¢ two arpents of land to be taken in the place designated for
the City and banlieue of Quebec, if there remain still any unconceded
lands therein, or adjoining the same, to build thereon a dwelling with 2
garden where he may reside with his family ; moreover, thirty arpents
of land to be taken outside the said banlieue. . . . in roture, subject to
the payment of one denier of cems payable at the fort of Quebec,
every year on the day which shall hereafter be appointed, the said
cens bearing lods et ventes, saisines et amendes.”

(3) « Titres des Seigneuries, p. 365,
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of Paris, which the Company intend shall be jfollowed and
observed throughout the whole of New France. By the 7th
clause of this grant the Company reserve to themselve the
right to take lands for building forts, and say: ¢ should it
“ be found advisable to build the said forts on lands which
¢ shall have been cleared, in that case the proprietors thereof.
“ shall be indemnified by the Company.” The clearers
would, then, have to be proprietors.

The 8th clause has a character altogether peculiar :
Neither shall the said...... have the right to cede or
¢« transfer the wholeor any portion of the lands herein above
¢ granted for the use of those who may be already settled
¢ in the Country, either at Quebec, Three Rivers, or any
¢ other place in New France, but of those only who may
¢ be willing to go there for the express purpose of seltling
« thereon, so that the Colony may be so much the more cx-
“ tended.”

~
~

Then the 11th Article has these words : ¢ In order to
« commence the settlement of the said granted lands, the
“ said..eeen.. shall be held to send to New France a
« number of men, by the first shipment which the said
« Company shall make, with the provision necessary for their
« food, and shall continue from year to year so that the said
“ lands may not remain -uncultivated, and that the colony
“ may be so much extended.”

It is the Company themselves who speak ; it is they
who tell us what are the spirit and object of their charter,
and what are their own obligations and those of their vas-
sals. They so well knew that the inexecution of these con-
cessions in Fief, must involve the revocation of the same,
that in this deed of the 17th December 1640, they themsel-
ves give an example, in connection with that same Island
of Montreal, and inform the new grantees of it, by way of
warning, so to speak, in order to put them on their guard
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against the same danger. The deed adds, ¢ and without
the said Sieurs Chevrier and Le Royer, their successors
or assigns being enabled to avail themselves of what was
granted at the general meeting of the 16th January 1636, to
the Sieur de la Chaussée, nor of the concessions and trans-
fers which have since been made of the same pretended
rights of the said Sieur de la Chaussée, the whole remain-
ing null and revoked in default of being execuled within the
time prescribed by the regulations of the Company.” (1)

928. In the number of the stipulations contained in the
grant made on the 5th may 1646, by the Company of New
France to Governor de Montmagny, of the seigniory of Ri-
viére du Sud (or, St. Thomas), of Goose Island and Crane
Island, (2) we find the following : ‘ and moreover, neither
the said Sieur de Montmagny nor his successors or assigns,
nor any person who may go to the said country, fo inhabil
and cultivate the lands hereinabove conceded, shall have the
right of trading for skins and furs with the Indians, unless
they have been acknowledged as inhabitants of the said coun-
try, and, in that capacity, form part of the community of the
inhabitants.” This stipulation is repeated, in the same
terms, in other grants,

29. We have seen, in no. 26, that the Seigniory of Des-
chambault had been conceded on the 4th December 1640,
to the Sieur de Chavigny. He took possession of it; and,
afterwards, on the 16th April 1647, (3) the Company added to
that concession in Fief, and on the same conditions, another

(1) The grant in favor of the Sieur de la Chaussée cannot be
faund. ‘M_esswurs Chevrier and Le Royer were two of the members
”E the Society formed for the conversion of the Indians, Their grant
(g‘%le 17th (%elcember 1640 was confirmed by the King on the 13th

“ebruary 1644, See ** Brevets de Ratification,” p. 23, printed at
Quebec in 1853, fioution,” p. 29, pricte
(2) Titres des seigneuries, p. 370.
(3) Titres des seigneuries, p. 377,
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portion of land equal in extent to the first. Their motive
for so doing is thus stated by the Company:  inasmuch as
the said Sieur de Chavigny has giveﬁ us tounderstand that
he has disposed of the greater part of the said lands contai-
ned in the said grant (that of the 4th December 1640) on a
rent charge, @ cens ef rentes, in favor of several individuals,
and that he had occasion for more land, with the view of
clearing the same, the whole being for the well being and
increase of the Colony.” It will be seen that spub-granting
was, to such an extent, a part of the obligations of. the vas-
sal, that the latter knew it to be necessary to state the per-
formance of that obligation in order to entitle him to the
increase of his first grant.

It appears that Mr. de Chavigny afterwards went to
France, abandoning all his possessions in Canada ; at all
events, that is what we find in a new deed of concession of
the same Seigniory of Deschambault, made by Jean de
Lauzon, “ Governor and Lieutenant General for His Majesty
in New France, throughout the extent of the River St. Law-
rence, 7’ and, at the same time, authorised by the Company
of the Hundred Associates to concede their lands. (1) This
deed is of sufficient importance to entitle it to be transeribed
here, at full length :— ‘

¢ The intention of the Company of New France having
always been to do all that is possible for the peopling of
New France, and to look after those who, under the pretence
of having that objectin view, might have obtained from the
said Company concessions on favorable conditions, so that,
i case of neglect on their part, it might give them to others
to be improved by them ; on the report made to us that
Frangois de Chavigny, Sieur de Bercherean, having left
New France, has abandoned all that be possessed there,
and that leaving the affairs in that uncertainty might prevent

(1) Titres des Seigneuries, p. 378,
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other individuals from cultivaling the said lands to the advan-
tage of the country ; and having heretofore caused our ordi-
nance to be published by which we have ordered all indivi-
duals holding grants from the company not only lo cause
themselves to be immediately put in possession, but also to
work incessantly at the clearing thereof, in defaull of which
they should forfeit their concessions, which we would dispose
of in favor of cther persons who would improve them.

« Now therefore, the said Sieur de Chavigny having
as aforesaid, by retiring to France, abandoned all that he
possessed in this country, we have by these presents dispos-
ed of the lands by him thus abandoned, and granted to him
by concessions of the 4th December 1640, and the 29th
March 1649, (1) in favor of the Damoiselle Eléonore de
Grand Maison, to whom we have given and conceded and
by these presents do give and concede them, to have and to
hold the same wunto her, her heirs and assigns, for ever,
under the same charges, clauses and conditions as they had
been heretofore granted to the said Sieur de Chavigny.
Done at Quebec this first day of March 1652.”

We have not the date of the Ordinance of which men-
tion is made in this title. It must have been recent, as Mr.
De Lauzon only arrived in Canada in the year 1651. (2)

From the tenor of this ordinance, we can have a cor-
rect idea of the manner in which the authorities of the day

(1) This last date is evidentley erroneaus, the 2nd concession to
Chavigny bearing the date of the 16 April 1647.

(2) Charlevoix vo. 1, p. 308 ; « The year 1650...... ended by a
a change of the Governor General. Mr. de Lauzon, one of the
principal members of the Canada Company, was appointed to succeed
M. &’ Aillebout, whose three years had expired ; but he arrived in
Quebec only the next year...... The new Governor had always taken

a greater interest in the affairs of the Company than any other pers
son.”
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interpreted the obligations of the Company and its vassals.
The ordinance makes no distinction between grantees ; it
strikes all equally, and this irrespective of the insertion or
omission of this or that stipulation in their titles, whether
the obligation ¢ of working incessantly in clearing” be or
be not, therein written, or that the grantee be or be not in
possession. The obligation existing as respects the com-
pany, it exists de pleno jure as respects the vassals, and the
forfeiture is the penalty of its inexecution. M. de Lauzon,
proclaims this, in his ordinance, both in the name of the
Sovereign whom he represents, and in the name of the
Company whose powers he exercises. (1)

30. The concession of the Seigniory of Mille Vaches,
made on the 15 Nov. 1653, by M. de Lauzon to Robert
Giffard, seignior of Beauport (2) seems to me to be- the
first which expressly mentions the Custom of Vexin-le-
Frangois : “ and for the redemption fine (rachapt),” it is
therein declared, ¢ one years revenue at each mutation of
possessor, according to the Custom of Vexin Frangois
included in that of Paris ; ” while the concession of the aug-
mentation of the Seigniory of Gaudarville, although made
the same day, merely states: ¢ and the revenue of one year
at each mutation, ” (3) which nevertheless must mean the
same thing ; besides, ¢ the revenue of one year” is stlpula’red
in one way or the other in several concessions.

31. One of the conditions inserted in the title of con-
cession of a part of the seigniory of Poinle du Lac made on
the 31th July 1656 (4) is to cause ‘“the said lands to be
inhabited throughout their extent, and work to be done
thereon within four years from this date.” '

(1) Titres des Seigneuries, p. 378.
2) ib.,p. 352,

(8) ib., p. 384.

(4) ib., p. 120,
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82. On the 9th April 1656, the company erects in
favor of the Sr. d’Aillebout, ¢ Director of the Trade of N,
F.” the land of Coulonge ¢ by the title of Chatellenie with
superior, mean and inferior justice (justice haute, moyenne
et basse) according to the Custom of Paris, to be enjoyed by
him, his heirs and assigns, under the said title of Chatelle-
nie. (1)

33. By concession of the 21 April 1659, the remainder
of the Island of Montreal, a great part of which had been
conceded on the 17th Dec. 1640 (see no. 27, preceding) is
given (less 500 arpents granted to the Sr. de Faucamps,) to
the Montreal company, ¢ subject tothe same duties, charges
and conditions as the first concession made to the said
Montreal company ; ” (2) and we have seen that immediate
clearing was its principal object.

34. Finally another proof that the concessions made by
the Company of New France imposed upon the vassals the
obligation or sub-conceding, is furnished to us by the terms
of the condition, which is found in several of these conces-
sions, to leave for the service of navigation, a road of twen-
ty toises a long the River St. Lawrence: ¢ from the bank of
the said river, at the time of the year when it is highest, up
to the adjoining lands or habitations which shall be made
thereon, (seig. de Deschambault:)  from the bank thereof
to the conceded lands ” (seig. of Montreal.)

85. I have now come to the year 1663, and consequent-
ly to the end of the first period of owr feudal history. In
this year, the Company of N. F. reduced to 45 associates
(3), ¢ well knowing that the King was desirous of putting
himself in possession of the country and of the seigniory of

(1) M. Dunkin’s analyse, p- 16.
(2) Title of Seigniories, p- 369.
€3) Charlevoix, vol. 1, p 379,
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New France, (1) adopted a resolution to that effect on the
24 February 1663, and the same day before notaries, made
a deed of surrender ¢ of the property and seigniory of the
said country of New France to be disposed of by His Ma-
jesty according to His pleasure,” which deed was accepted
by the King in the month of March following (2). ¢ Instead
“ of finding, says the King, that this country is setled as it
‘ ought to be, after so long an occupation thereof by our
“ subjects, we have learned with regret that not only the
“ number of its inhabitants is very limited, but that they
‘“ are every day exposed to be expelled by the Iroquois ;
‘“ against which evil it is necessary to provide, and consid-
‘“ ering that the said company is nearly extinct by the
¢ volontary retirement of most of its associates, and that the
“ few remaining associate’s have notthe means of maintai-
“ ning that country, and of sending thereto the necessary
‘ troops and settlers, both to defend and seltle the same, we
“ have resolved to with draw it from the hands of the said
* company, after having the said associates upon resolution,
‘¢ etc., ete.” The King furtherdeclares and orders : “ that
¢ allrights of property, justice, seigniory, right to appoint to
“ offices of Governors, and lieutenants general in the said
¢ country, to name officers to administer Sovereign justice
“ and all and every other rights granted by our most
¢ honored and glorious predecessor and father, by the treaty
“ of the 29th April 1628, be and the same are hereby
¢ peunifed to our Crown, to be hereafter exercised in our
¢ name by the officers that we shall appoint in this behalf.”

-

36. From this moment, the government of New France
ceases 1o be a proprietary government and becomes a royal

’ government.

(1) Deliberations of the Company 24 February 1663. Edit and
Ord., vol. 1, p. 30.  Act of resignation, p, 31.

(?) Edits and Ord. p. 31, 32,
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37. A few days after the acceptance of the surrender of
the Company, we see the King passing in his Council of
state, an Arrét revoking the uncleared concessions, founded
upon the fact that ¢ one of the principal causes that the said
¢ country has not increased in population as it is desirable
¢ jt should have been, and that even many dwelling houses
¢ have been destroyed by the Iroquois, proceeds from the
“ concessions of great extent of lands which have been ma-
¢ de to all the private inhabitants of the said country......”
This Arrétis of the 21th March 1663. (1) It declares that,
in six months from the day of its publication in this country,
¢ all the private inhabitants thereof shall cause the lands
* mentioned in their concessions to be cleared, otherwise
“ and in default thereof, and the said delay expired, His
“ Majesty commands that all the lands still wunclear-
“ ed, shall be distributed by new concessions in the
“ name of His Majesty, either to the old inhabitants
¢ thereof, or to the new. His Majesty hereby revoking
“ and annulling all concessions of the said lands
‘“ uncleared by those (the grantees) of the said company ;
“ His Majesty orders and commands the Sieurs de Mézy,
¢ Governor, the Bishop of Pétrée, and Robert, intendant
¢ in the said country, to see to the punctual execution of
“ this present Arrét ; as well as to make the distribution of
the said uncleared lands, and to grant concessions thereof
¢ in the name of His Majesty.”

-~
-~

_ 38. In this re-union to the domain of the Crown, of
the rights of the company of New France; in this Arrét
revoking the concessions made to the vassals of this com-
pany, we have the strongest, and the most authentic evidence,
of that rule always persistent of the public colonial law of
which I have already spoken, which gave to the King of
France the power of intervening in the concessions of lands to
watch and assure the establishment thereof. The Arrét of

(1) Edit and Ord., in-8, p. 33.
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2
revocation has the same character and the same enactment

which the ordinance of M. de Lauzon, mentioned above - in
no. 29, had. Like the lafter, it makes no distincticn bet-
ween grantees or between their titles ; it reaches them all
equally ; all are obliged to clear; and as they cannot per-
form this clearing but by making sub-concessicns, they are
all then obliged to concede, an obligation which does not
take its origin in this Arrét, but which this Arrét
merely confirms, in as much as it goes back to the
Edict of the establishment of the company of New
France. This obligation stamps the Jeu de Fief in Canada

with two distinet characters which make it, in this respect,
different from that permitted by the 51th article of the

Custom of Paris ; on the one hand, the canadian seignior
has the power to dispose of the whole of his fief, de se jouer
de la totalité de son fief, and, in this point of view, his con-
dition becomes similar to that of the seigniors in France
under the old Custom of Paris; and on the other hand,
being obliged to concede his lands which are yet wild, under
the penalty of the forfeiture of his rights, the Jeu de Fief
becomes obligatory upon him for these same lands. At the
most there could exist only the exception for that which the
the seignior may have the right to reserve for his domain
properly called.

39. The re-establishment of the Royal Government in
Canada was soon followed by an Edict of the King creating
a Sovereign Council, Conseil Souverain, sitting at Quebec,
This Edict is of the month of April 1663. (1) The Council
has ¢ the power to take cognizance of all causes civil and
“ criminal, to judge souverainement and in the last resort

(1) Edit and Ord. in-8o, t. 1, p. 37.

Note.—This Edit was passed the 30 April, see p. 21 of Commis-
sions of Governors and intendants, printed at Quebec in 1854, (Com. de
Sr. de Mézy ; and the arré; of the Council which orders enregistras
tions of the Edit was made the 18 Sept. 1663 ; Ed. and Ord. in-8o,
t. 1, p. 6.

7
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according to the laws and ordinances of Our Kingdom,
and to proceed therein as much as it can in the manner
and form which are practised in our Court of the Parlia-
ment of Paris, reserving to ourselves nsvertheless, accord-
ing to our Sovereign power, the right to change, reform and
amplify the said laws and ordinances, of derogating the-
refrom, of abolishing them, of making new ones, or such
rules, statutes and constitutions which we shall consider
to be the most useful to our service and to the good of our
subjects of the said country. Willing, intending, and it
being our pleasure that in the said council the expen-
diture of the public funds shall be decided upon, and
the trade in fur with the Indians be regulated, as well as
all the trade that the inbabitants may make with the
merchants of this Kingdom ; even that all ajffairs of poli-
ce, public and privale, of all the couniry may be deiermined
upon &c. 7’

40. The King had scarcely created the Sovereign

Council, that he named the Sr. Gaudais commissioner to
examine the situation and state of the Country and to
make a report to him. This commissioner who was named
on the 7 May 1663, and whose instructions bear the same
date, (1) accompanied the new Governor M. de Mésy and
the Bishop of Pétrée, to Canada. (2)

[{9

<¢

The fourth article of Gaudais instructions informs him
that the principal thing which must be attended to for
the maintenance of the colonies of the said country and
for their augmentation being to cultivate the greatest possi-
ble quantity of land, and to do in such a way that the
dwellings of the inhabitants may be brought close to one
another withont which the inhabitants cannot assist each
other &e., &c., there is nothing of so much consequence

(1) Com. of Gov. and Intend. p. 22, 23.
(2) Charlevoix, vol. 1, p. 370.
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as to endeavour to settle the inhabitants in parishesor villa-

es, and to oblige them to clear their lands fromneighbour
fo neigh bour, to the end that they may help one another in
case of necessity. And altho this method was the most
certain, he will assuredly find, being or the spot, that the
little care and knowledge that the Company which hereto-
fore possessed the country had, and the avidity of those
who wished to settle themselves there, whohave always
asked for grants of great extent, upon which they have
settled, have caused this separation of dwellings, which
are found far distant one {rom the other, not only, the
private individuals who have obtained the concessions
have not been in @ situation to clear them, but has even
given great facility to the Iroquois, to murder, massacre
and make a desert of nearly all occupied places, and this
is what has obliged the King to make his Arrét, the copy
of shich is put into the hands of 8x. Gandais, likewise to
cause to be written to the Bishop of Pétrée, that he deli-
ver the original of the said Arrét to him, to have it pu-
blished and affixed every where as soon asithas arrived ;”

(the said arrét of Revocation of the 21th March 1663.)

~
~

B
~

The fifth article of the instructions farther states : ¢ and
as he clearly perceives from the reasons above ex-
plained, that it is impossible ever to be able to assure
oneself of the said country and fo make a considerable
number of dwellings, until we oblige all those who have
had concessions of land to abandon them, and to unite
themselves in as many villages and parishes as possible,
in order to cultivate all the neighbouring lands, in whick
case it will be necessary to partition the said lands and to
give portions of them o each village or parish, according
to the number of families of which it will be composed,
he will endeavor then to persuade of this truth, by all
kinds of means, the said Lord Bishop, the Governor and
the principal men of the country, to the end that they may
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¢ concur unanimously to make this design succeed, which
¢« he will make them know to be not only of an absolute
“ necessity for their preservation, buf that His Majesty will
“ even have it executed by a general revocalion of all con-
¢« cessions.”

60. « In the event that some of those to whom these
concessions have been made, begin operations to clear them
entirely, and that before the expiration of the six months
mentioned in the said Arrét, they have commenced to clear
a good part thereof, the intention of His Majesty is, that, on
their petition, the Sovereign Council do give ‘them another
delay of six months only, which being terminated, he wishes
that all the said concessions be declared null.”

41. As we perceive, the King persists, on every occasion,
in his right of inspection and intervention ; he exercises it
more or less rigorously as, in his discretion, circunstances
require ; the instructions which he gives to his commissioner
and the Arrét of the 21st March of which he explains the
motives and object in these same instructions, leave no doubt
as to his wishes and intentions to act without relaxation,
in relation to the grantees, in such a way as to compel them
to accomplish their obligation. This active intervention of
the Sovereign constitute a feature, altogether characteristic
of the Canadian feudal institution.

42. The Edict erecting the Sovereign Council and the
Arrét revoking the uncleared concessions, had been delive-
red to the Bishop of Pétrée (1) who was the second
member of the Council, and who jointly with the gover-
nor, had the right of appointing the other five members.
This Edict had been enregistered at the office of the Clerk
of the Council or the 18th Sept. 1663.

On the 6th August 1664, the governor and the Bishop

(1) Gaudais, instructions, art. 4 and 19,
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who, with the Intendant Robert (1) were specially charged
to have the Arrét of revocation of the 21th March of the
preceding year, executed, presented the Arrét to the council
and “ required that the said arrét be executed in every res-
“ pect according to its tenor and form, and, in so doing,
“ that all the lands which are not at this day cultivated and
“ ameliorated, be declared re-united to the King’s domain,
“ to be disposed of in the name of His Majesty by new
“ concessions in favor of those who require the same as
‘ is above mentioned ; the said governor and Bishop
“ declaring, that they do not pretend in any manner
“ to interfere with the people settled in the Coun-
¢ try, nor to oblige them to leave their houses and habi-
“ tations, consenting that these remain in the state they are,
“ but for those concessions which it will be necessary to
“ make, they will see to itthat the intention of the King
¢ shall be followed and that they shall be reduced in towns
‘ and villages, as much as possible, likewise that all pre-
“ tended seigniors shall be prohibited from disposing by
“ concessions of any unimproved lands, on pain of nullity ;
¢ the King’s Attorney General having required that all
“ uncleared lands be re-uniled to the King’s domain ;”

Upon this demand and requisition, ¢ the Council, be-
¢ fore deciding thereupon, has ordered that the said Arrét
“ be communicated to the syndic of the inhabitants at the di-
¢ ligence of the King’s Attorney General, so that, his answer
¢ being had, it be ordered as it may seem reasonable.”

43. No concessions of land seems to have been made

(1) Charlevoix, v. 1, p. 372, says : “ M. Robert, Councillor of State,
would have been named this same year (1663) Intendant of Justice,,
police, finance and admiralty for N. F. and his patents are dated the
21 March ; but he did not make the voyage to Canada, and M. Talon
who arrived in 1665, is the first who fulfilled the duties of the offi-

ce,”
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in 1663. But we huve the titles of two grants, made the
following year, on the same day, the 8th August, by the Go-
vernor de Mésy, and the Bishop of Pétrée, the one of a
piece of land at Three Rivers, to the Reverend the Jesuit
Fathers (1) and the other ¢f the seigniory of Champlain to
Etienne Pezard, 8r. de la Tousche. (2) These concessions
were made, as declared in the first, ¢ in virtue of the
power granted to us and duly enregistered,” that is to say,
in virtue of the 4rrét of revocation, of the 21ih March 1663.
The concession thus made to the Jesults is of a certain
¢ quantity of uncleared land,” joining a viece of 14 arpents
which had been given to them in exchange for the same
guantity of land ceded to the inhabitants of Three Rivers to
make a common ; and this concession contains the decla-
ration : “ in full property, under the same rights and privi-
“ leges that their said 14 arpents exchanged were given to
‘ them by the Gentlemen of the General Company.”

The concession of ine Seigniory of Champlain is made
“ in full property, with the rights of seigniory and jurisdie-
‘ tion, superior, mean and inferior, and the ordinary hono-
“ rific rights of seigniors of parishes in the Churches when
‘ they shall have been therein built,” Io. « at the charge
that the appeals from the jurisdiction that the said......
 may therein establish, shall be made to the Royal Judge
¢ at Three Rivers; Zo. ¢ that as to feaity which he shall
be obliged to pay, by one homage at each change of pos-
8€880T,. ... ... ke will render it at the Sovereign Council
at Quebec,” Jo. with one years revenue, according to
“ the Custom of the Prevosiship and Viscounty of Paris;”
probably intending to say according to the Custom of Verin
Frangois, recognised by -that of Paris, and in which one
year’s revenue, that is to say, the relief or redemption, is due
at each mutation.

-~
-

(1) Seigniory Titles p. 72.
(2) Dunkin’s analysis, p. 18.
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44. The interval which elapsed between the re-ests-
blishment of the Royal Government in the year 1663, and the
establishment of the West India Company by the Edict of the
month of May 1664, may be regarded as the second period
of our Feudal history. In this short interval, we find but
one single Arréi of the Sovereign Council of Quebec, in
which they had occasion to apply the King’s Arrét of the 21th
March 1663. It is an Arrét of the 8th November 1664
which enjoins the inhabitants of the Céte de Lauzon to pay
into the hands of the clerk of the Council the price of the
lease of their fishing grounds. (1) The defendants were
impleaded by the petition of Paul Chalifour ¢ for their parts
and portions ” of the property leased. Having shown that
the said fisheries were upon uncleared and unsetiled places,”
the governor had ordered the Attorney General ¢ to make an
¢ opposition to the distribution of the monies, the said farms
“ for which the suits were brought being in the hands of his
“ soid DMajesty, according to his Arrétof the 3rd. (21th)
“ March 1663, enregisiered, published and affixed where
“ the same was necessary, and, moreover, by the declara-
¢ tion which was made thereof by Us (the Governor) and
“ and the Lord Bishop, dated 8th. (6th) August last, accor-
“ ding to the order given us by the King.”

“ The Attorney General has required that all seigniors
“ be prohibited from leasing any lands or fisheries upon
« uncleared and unseliled places, and from availing them-
“ gelves of the titles granted to them by the General Sei-
“ gniors, requiring that the monies that are due and de-
« manded be placed in the office of the clerk, for the
¢« henefit of His Majesty, and that these presents be read,
« published and affixed.”

“ Upon which the Council, having duly considered,
has ordered that these said Arréts of His Majesty be

~

(1) Edit and Ord. in-8o, t. 2, p. 21.
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executed according to their tenor and form, until fresh
orders of the King, this being done that the said......
and Others owing for like demands, being lessees, pay the
price of their lease into the hands of the clerk of this
Council, who will give them a good and valid discharge
therefor, and that these presents be read, published and
affixed that none be unacquainted with them.

45. We now enter in the third period of the history of

our Feudal institution, commencing with the West India
Company and finishing with it in 1674.

The Edict of the month of May 1664 (1) which esta-

blished this Company, granted it ¢ Canada, Acadia, the

4
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Islands of Newfounland and other islands and main-land
from the North of the said Country of Canada as far as
Virginia and Florida “ in all seigniory, property and ju:
risdiction.”

Art. 15. “The Company shall alone, during forty

* Years, carry on trade and navigation in the countries

granted, to the exclusion of all other our subjects whoshall
not enter into the said Company,” etec.

Art. 19. ¢ All lands which the Company may settle
or acquire by conquest during the said forty years;
within the extent of the country conceded and herein-
before described, shall belong to the said Company in full
property, with the rights of seigniory and jurisdiction, as
also the islands of America known asthe Antilles or Lee-
ward Islands, inhabited by the French, which were sold
to several individuals by a Company formed in 1642,
upon the condition that the company shall re-imburseto
the seigniors proprietors of the said islands the amount of
purchase money paid by them, as established by their
deeds of purchase, and the value of the ameliorations and

(1) Edit and Ord, in-8., t. 1, p. 40.
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improvements, according to the valuation of the commis-
sioners to be named by us for that purpose, and permitting
them the enjoyment of the settlements made by them
since the purchase of the said islands.”

Axt, 20, “ All which countries and islands, places and
forts, which may have been built and established therein
by our subjects, we have given, granted and conceded and
do hereby give, grant and concede to the said Company,
tobe by the said Company had and enjoyed in full proper-
ty, seigniory, and jurisdiclion for ever, reserving to oursel-
ves neither rights nor duties, save and except fealty and
homage, which the said Company will be bound to ren-
der us and our royal successors, upon each mutation
of the Crown, with a payment of a gold Crown of the
weight of thirty marks.

Axt. 21. ¢ The said Company shall not be held liable to
pay any indemnity to any of the Companies to whom we or
our royal predecessors, may have made grants, which said
indemnities, if any be due, shall be paid by us; for
which purpose we have revoked, and do hereby revoke
any grant which we have herefofore made to them, to
which grants, in so far as the same may be necessary, we

¢ have substituted the said Company, to enjoy all the pri-

vileges of the same in manner as if all such privileges
were herein particularly expressed.

Art. 22. ¢ The said Company as seigniors of the said
land and islands, shall enjoy the seignioricl righls

which are af present established therein upon ihe inhabi-

tanis of the same, as such rights are now levied by the
seigniors in possession, unless the said Company should
deem it proper to commute such righls for the velief of
the said inhabitanis.

Art, 233. ¢ The said Company shall have power to sell
or dispose of the said lands by way of infeofment, either
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in the said islands or continent of America, or elsewhere
in the countries granted, upon payment of and for such
cens el rentes and other seigniorial rights as may be deem-
ed proper, and to such persons as the said Company may
see fit.

Art. 24. ¢ The said Company shall have the enjoy-
ment of all the mines and minerals, capes, gulfs, ports,
harbors, rivers, rivulets, islands and islets which may be
found within the said granted tracts, without being obli-
ged to pay us by reason of the said mines and minerals,
any royal dues whatever, which dues are hereby remit-
ted.”

Art. 26. ¢ The said Company shall also have power
to appoint such Governors as may be deemed requisite,
either upon the mainland by separate sections or pro-
vinces, or in the said islands, which said Governors shall
be presented to us by the Directors of the said Company,
in order that they may be provided with our commissions;
with power also to the said Company, when and so often
as may be deemed necessary, to displace such Governors
and to appoint others in their place, to whom our com-
missions will be forthwith issued, it being lawful for
such newly appointed Governors to act as such, under
the commission of such directors, for six months or for
one year at the utmost.

Art. 31. ¢ The said Company shall have power, as
seigniors haut justiciers of all the said countries, to
appoint judges and officers wherever need be, and to
displace and dismiss them whenever found necessary,
which said judges and officers shall take cognizance of
all matters concerning justice, police, commerce and
na‘v:igation, as well civil as eriminal ; and in such places
as 1t will be necessary to establish supreme councils, the
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“ officers composing the same shall be nominated and
‘ presented to us by the directors general of the said
¢ Company, and thereupon the commissions of such officers
¢ shall be issued.

Art. 33. « The judges appointed in the said places
¢ will be held to give judgment according to the laws and
“ ordinances of this realm, and the officers of justice bound
“ to follow and to comply with the Custom of Paris,
“ according to which the inhabitants shall enter into con-
“ tracts, without its being lawful to introduce any other
“ custom, in order to ensure uniformity.

46. The edict of the month of may 1664 created another
proprietary government. 'To the new company belonged
the right to name governors and all the officers ; nevertheless
it appears that they did not exercise this privilege during
their short existence, at least as regards the offices of
Governor and Intendant. The nomination of these two
functionaries continued to be made directly by the King
who, thus, retained, in some manner, the governing hand
in the administration of the Colony, until the suppression
of the Company by the Edict of the month of December 1674,

Charlevoix v. 1, p. 879, remarks upon this subject ;
¢ as this new Company, says Colbert in a memorial which
I have in my hands, had not yet sufficient knowledge of the
persons fit to fill the first places, they prayed the King to
make the appointments, until such time as they were in a
situation to make use of the privilege, that His Majesty had
been pleased to grant to them, and it was in consequence
of this petition that Mr. de Mézy was appointed Governor
General and Mr. Robert intendant of New France. (1)

(1) Messrs. de Mézy and Robert were named in the year 1663,
and consequently before the creation of the Company. The com-
missions of their successors make no mention of their presentation to
the King by the Company, to receive the commissions for their offices,
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47. Ttdoes not appear that any concession was made in
the name of the Company before the arrival, in the year
1665, of MM. de Courcelles and Talon, one named Governor
and the other Intendant. By an extract, reported by Charle-
voix, (1) of the instructions given to this intendantby the min-
ister Colbert, we see that these instructions, as regards the
concessions and the necessity of having the dwellings nearone
to the other, had the same character with those given to the
commissioner Gaudais in the year 1663. In these instructions
which make mention of the Arrét of the Council of
State of the 21st march of this last year, it is said :
¢ This arét has remained without effect because, to
¢ unite the inhabitants into one body in villages, it would
“ be necessary to oblige them to make new clearances, and
¢ abandon their own. Yet as this is an evil for which
¢ some remedy must be found, His Majesty leaves it to the
‘“ prudence of sieur Talon to advise with the sieur de
«, . Courcelles and the officers of the Sovereign Council, to the
“ end that his wishes may be carried out. »

These instructions furnish a fresh proof of the interven-
tion, always active, of the King of France, for the purpose of
superintending the concessions of land in his colonies, and

to put into operation the system which he thought most fit
for their establishment.

48. In that same year 1665, the West India Company
appointed Mr. Le Bairoys its general agent in Canada. His
commission which bears date the 8th April (2) and which
was enregistered at Quebec on the 23rd day of September
following, gives him the power “ of distributing or having
‘¢ distributed to private individuals, the lands at the rent
“ cens ef rentes which will be found proper,’ and ¢ to see
¢ that the Company be paid the seigniorial rights, and other

(1) T.1,p.387.
(2) Comn, of the Gov. and Int. p. 36, 37.
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“ dues which are now paid or which may be hereafier
“ paid by the inhabitants of the said country. ”’
P y v uniry

It appears that the Company had experienced some
difficulty to have itself put in possession. (1) Mr. de Tra-
cy , the King’s Lieutenant-General in America, hav-
ing come to Canada, we see M. Le Barroys, the 18
August 1666, presenting him a petition, to him, to the Go-
vernor M. de Courcelles, and to the intendant M. Talon,
demanding, among other things, by the first article, that
¢« The Gentlemen of the Company be acknowledged and
¢« declared as it has been by him required, since the 10
¢ July of the year 1665, Seigniors of the Countries named
“ in the Edict of His Majesty given at Paris for the
“ establishment of the said Company in the month of
« May 1664, to enjoy the same in all property and juris-
¢ diction, as weil as all the other rights conceded by the
“ said Edict, enregistered in the Sovereign Council of this
“ Country, the sixth day of July of last year :”” which is

~

(1) According to Charlevois, t. 1, p. 382-3, the Intendant Talon,
in ¢ his memorial to Colbert, of the 4th Oct. 1665, had said:
« But if his Majesty wishes to make something of Canada, it seems
¢ to me that he will not succeed unless he withdraws it from the hands
¢« of the West India Company, and by granting in it a wide liberty of
« commerce to the inhabitants, to the exclusion of strangers only. I,
¢ op the contrary, he looks upon the Country only as a seat of commerce
« proper for the fur trade, and for the sale of certain commodities exported
¢ from the Kingdom, the profit, which will result therefrom, is not
« worth his attention, and deserves very little of yours. It would thus
« seem more useful to leave the entire direction to the Company in
¢ the same manner as it has that of the Islands. The King in taking
s this resolution, might calculate upon the loss of this Colony
¢ because on the first declaration, that the Company made, of allow-
¢ ing no liberty of commerce, and of not permitting to the inha-
« bitants the right of having commodities brought to them from
« Trance on their accouat, even for their subsistance, the whole people
“ was excited to indignation. The Company, by that means, will
« profit much in empoverisheang the Country, and will not only take
“ from it the means of subsistance, but will be a strong obstacle to its
¢ establishment.”

-



62 o

« granted by the word “ Good” written in a marginal note
¢ to the article,

The 26th article of the petition demands  that the con-
cessions which shall hereafter be made, be granted by the said
Intendant, at suchrent cens et rentes which shall seenreasona-
“ ple to him, in presence of the said agentor head clerk of
¢ the said Company, in the name of which all deeds of
¢« goncession shall be made.” The answer to this demand
states ; ¢ Nothing seems more in conformity with His Ma-
“ jesty’s intentions, it therefore seems to be most just to grant
¢ that which is asked by the present article.” (1)

The Intendant, this functionary whom the King ap-
points and whom be can dismiss wheneveritis his pleasure
so to do, thus still retains the power of conceding lands,
authority which had already been granted to him by the
arrét of the 21st March 1663, and the attribution and exer-
cice of which attest, without ceasing, the right of interven-
tion and super-intendance by the King in this matter, as in-
herent to the feudal institution with which he had endowed
Canada.

49. In the regulations ¢ concerning justice, police and
maintenance of the colony” prepared by Talon and signed
by him and M. de Tracy, afterwards adopted by the Sover-

(1) The answers to the 31 articles of this petition are dated at
Quebec on the 11 Sept. 1666, and signed ¢ Tracy, Courcelles and
Talon ;” Ed. and Ord. in 8, vo. 1. p. 59. It is probably to this fact
that Charlevoix makes allusion in the following passage t. 1, p. 388
% At the moment that the navigation became free (1667) M. de
Tracy returned to France, and the last act of authority, which he
performed in America, was to establish the West India Company
tn all the reghts, of which the Hundred Associates had the enjoy-
ment. Much was expected from it ; but it took scarcely more at heart

the interests of New France, than the preceding had done,as M. Talon
had foreseen,”
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eign Council on the 24th January 1667, (1) we see the plan
which the intendant presents of establishing military colo-
nies in the neighborhood of Quebec in ¢ hamlets, villages
“ and boroughs (bourgades) that His Majesty, it is therein
stated, makes or will make at his expense, to be distribu-
ted to the poor families which he will send from France
and with which he proposes peopling Canada, or which he
may wish to grant to those soldiers who may desire to
¢ settle therein.” Itis further said that as the preceding
articles treat merely of the dues to be established in these
hamlets, villages and boroughs, ¢ it is most fit to examine
¢ by what titles and under what conditions the lands will
be granted, and concessions will be made to private indi-
viduals who may choose to make the expense and give
their attention to the cultivation of Canada, themselves
“ forming hamlets, villages and boroughs.”

11

[19

(49
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We also read in these regulations what follows : ¢ as
in all this distribution, nothing is reserved for the profit of
the West India Company, that His Majesty is desirous of
gratifying to the extent of the advantage whichin like cases
the right of Seigniory gives, either the inhabitants will hold
directly from it, and in that case, the high, mean and infe-
rior jurisdiction may be attributed to it, with the right of
Lods et Ventes, saisines et amendes, and even a light cens,
if it is jndged proper, or if His Majesty deem that it will

" be most advantageous for him to have for vassals, officers of
his troups who have over the roturiers the useful and do-
manial seigniory, he may create in their favor some in-
considerable rights of cens, which may be rather marks of
honor than useful revenues, and grant them mean and infe-
rior jurisdiction, reserving to himself the superior, which he
will attach to a Sovereign Court of Fiefs or to some officers
created for the preservation of the Seignior suzerain or domi-
nanfissime.”

(1) Ed. and Ord. in-8, vo. 2 p. 28 and foll,
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Such are the suggestions made by the intendant Talon,
approved of by M. de Tracy and by the Sovereign Council.

50. On the 28th March 1667, the Council intervenes
on the subject of the proprietors of mills and of their millers,
by an arrét of which I will speak hereafter in treating of the
tight of banalité ; also of the arrét of the same Council of
the 20th June following, which enacts that ¢ the multure
taken in this Country will be the fourteenth part. T cite
them here merely to prove the intervention, always active,
of the public authority between seigniors and censitaires,
according to circumntances and necessities.

51. M. Talon who returned to France in 1668, and
came back again a few years afterwards (1), seems to have
made but two concessions during his first sejomrn in Cana-
da; one of the fief St. Maurice on the 10th January 1668,
and the other of the fief St. Michel on the 20th June follo-
wing. (2) The first is mentioned in a subsequent conces-
sion of the 4th August 1676 (3) as having been made by a
simple letter missive to Maurice Poulin, sieur de La Fon-
taine, King’s Attorney at Three Rivers, permitting him, his
wife said, “ to have work performed ona farm. . .with promise
to give him a title of concession.” The second appears to
have been made to sieur de Tilly. (4)

52. Under date of the 3rd January 1669 (5) the Gover-
nor M. de Courcelles gives the letter of concession which

(1) Charlevoix, t. 1, p. 405. ,
(2) M. Bunkin’s Analysis p. 18. The author has been unable to
find the titles.

(3) Seignorial Titles, p. 154.

(4) Report of the Commissioners on the Seigniorial Tenure, ps 75,
where the Inspector of the Domain vemarks that this concession bad
already been made to the 2r, de Tilly by the Company of N.F., on
the Tth April 1660 ; which may make one suppose it was re-united ¢
the Domain. :

{(5) Title of Seigniories, p. 29.
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follows: “ I have granted to the Sieur Lemoyne, an inha-

¢ bitant of the Cap de la Madelaine, the extent of land
‘ which is between the concession of the (Jesuit) Fathers
“ and the River St. Anne, on the River St. Lawrence, and
¢ in the event of their being only three forths of a league
“ in the said tract ofland and half a league ascending the Ri-
¢ ver St. Anne, including the Isle of Pines, which is opposite
“ the said grant, in order that he may work thereon imme-
“ diately, provided always that the same be not granted to
‘“ any other person, and a tifle-deed thereof shall be given
“ him as to others.”

This contract was in fact given to him at a (later date,
on the return of the intendant Talon, on the 3rd November
1672. (1)

53. On the representations of the Intendant Mr. de
Bouteroue, Talon’s successor, the Council, on the 13th
April 1669, (1) passed an arréf which “ enjoins all those
who in future will make concessions of land, to have them
measured, surveyed and the lines drawn of ten arpents in
depth, beginning by the oldest from the first year of the
distribution, at the expense nevertheless of those who shall
receive them, under the penalty of the said grantors being
responsible in their own proper and private name for such
loss and damage as may be claimed by those who shall be
injured, and until such time as the said line of ten arpents
in depth shall be laid out, they are forbidden to pay any
dues or rents mentioned in their contracts.”

This obligation to fix boundaries (bornage,) which
was not expressed in the titles of concessions, made to the
Seigniors, the public authority intervened to impose upon
them under the penalty of not recovering their seigniorial
dues ; a new incident which adds to the special character

(1) Title of Seigniories, p. 28.
(2) Ed. and Ord. in 8, v. 2, p. 48,

%
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which our Feudal institution has to take, proportionally as
it developes itself.

54. In a Deed of the 14 August 1676, (2) concerning
the Seigniory of Gentilly, mention is made of a grant of the
17th June 1669, by which the Intendant Bouteroue had
given to Michel Peltier, Sieur de la Prade, a portion of the
lands constituting the said seigniory, promising him to grant
him in His Majesty’s name a title of concession thereof,”
which was done on the said 14th day of August 1676.

We find two grants made in the year 1670, by simple
letters of the Governor M. de Courcelles, the one bearing
" date the 10th February, and the other the 10th July; the
first to the Sieur de la Badie of 20 arpents along the River
St. Lawrence......ending at the habitation of M. Boucher
...... under the obligation of labouring there incessantly
and to improve the said land, according to, and in confor-
mity with, the intentions of the King, and on the same clau-
ses and condifions ; the second to the Sieur Normanville

¢ on the obligation of labouring there incessantly according
to the intentions of the King.”

55. The Intendant Talon returned to Canada in the
year 1670, (1) replacing M. de Bouteroue.

On the 14th March 1671, M. Talon, proprietor of the
Seigniory of the Islets, obtained letters patent from the
King (2) which conceded and assigned to him ¢ the three
villages thereunto adjoining, and belonging to ws ” said His
Majesty,  the first called Bourg Royal the second Bourg lo
Reyne and the third, Bourg Talon,” and united and incor-
porated them with his property of the Islets, “ so that hence-
forth they shall constitute but one and the same Fief and

(1) « Titres des Seig.” p. 12.
(2) Charlevoix, t. 1, p- 424-25.
(3) Journal du Conseil Législatif, 1832-53 appendice no, 2, p. 694,
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seigniory,” and erected the whole “ into the title and dignity
“ of a Barony,” and ¢ without that by reason of the pre-
sent gift, union and, erection, the inhabitants, tenants,
“ men, and vassals of the said lands and Boroughs,
“ (Bourgs) shall be held liable for other and greater dues than
those which they now owe.” Conditions : 1st ¢ the whole
under the obligation that there shall be no change in the.
Tenure (mouvance) by which the whole of the said coun-
try is held of us, »’y aura aucun changement de la mou-
vonce & nous appartenant en Pestendue du dit pays ; 2nd
of a simple fealty and homage ; 3rd Aveu et dénombre-
“ ment of the said land and Barony ; 4th with the rights and
duties to us due and ordered in the said country ; 5th and
“ without that, by default of heirs male, bormn in lawful
wedlock, neither we, nor the Kings our successors can pre-
tend to reunite the said barony to our domain in accor-
“ dance with the ordinance of the month of July 1566, etc.,
% ete.” (1)

(13

[14

These letters patent inform us that the three villages or
boroughs, to which reference is made, and belonging to the
King, had been established in conformity with the plan sug-
gested in the instructions of the Commissioner Gaudais, and
in the regulations of Police of the 24th January 1667, pre-
pared by the Intendant Talon. One of these Boroughseven
bore the name of the Intendant.

56. From the arrival of Talon, in the year 1670, until
the month of October 1672, it does not appear that any con-
cession of land was made in Canada, either in the name of

(1) Thise letters patent authorised ¢ the Sieur Baron des Islets to
establish prisons, gallows on four posts, wherever he might think proper
throughout the extent of the said Barony ; as also a set of common
stocks surmounted by his coat of arms.”

At a later date, the Barony of the Islets was, at the request of Ta-
lon, erected into au Earldom [Comié] by the name of Orsainville, by
letters patent of the King, of the month of May 1675. [« Titres des
seig”’ p. 348, ' T
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the King or of the West Indian Company, but in the course
of the months of October and November 1672, the Intendant
Talon made a great number of grants in F ief, especially to
the Officers of the Regiment of Carignan. These amountto
more than sixty, according to M. Dunkin’s analysis.

It is remarkable that these grants did not take place
until after the passing of an arrét de refranchement by the
King, in his Council of state, on the 4th day of the previous
month of June. (1)

The arrét is in these words :

¢« The King being informed that all his subjects who
« passed over to New France have obtained grants of large
“ quantities of land along the rivers of the said country,
« which lands they were unable to clear because of their too
“ great extent, a circumtance which incommodes the other
inhabitants of the said country, and even prevents other
Frenchmen from passing over for the purpose of settling
there, which being entirely contrary to His Majesty’s in-
“ tentions as regards the said Country, and to the care and
attention which he has been desirous of giving during
eight or ten years to augment the colonies which are
there established, seing that only a portion of the lands
along the rivers are cultivated, the remainder not being
so, and not being capable of so being, in consequence of
the too great extent of the said concessions and the weak-
“ ness of the proprietors thereof.

~
~
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“ It being necessary to provide for the same, His Ma-
jesty being in his council, has ordained and ordains that
there shall be made by the Sieur Talon, Councillor in
the King’s Councils, Intendant of Justice, Police and Fi-
nance, in the said country, a precise and exact declara-
tion of the quality of the lands conceded to the principal

(1) Edits et Ord. in-80. t, 1, p. 70,
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-~
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inhabitants of the said country of the number of arpents, or
othermeasure usedin the said Country, whichtheycontain
on the banks of the rivers and inlands, of the number of
persons and cattle fit for and employed in the cultivation
and clearing of the said lands, in consequence of which
¢ declaration the half of the lands, which had been conceded
‘ previous to the last ten years shall be taken from the con-
cessions, and given to individuals who shall demand them
to be cultivated and cleared.
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“ It is ordered by His Majesty that the ordinances
which shall be made by the said sieur Talon shall be
executed according to their form and tenor, souveraine-
ment et en dernier ressort, like judgments of a superior
«“ Court, His Majesty confering on him for that purpose
all power, jurisdiction and authority. His Majesty fur-
ther orders that the said sieur Talon shall give grants of
¢ the lands so tetrenched to new settlers, on the condition
¢ always that they shall clear them entirely, during the first
four years next ensuing, otherwise and in default of so
doing, and the said time being passed, the said grants
shall remain null. Enjoins His Majesty on the sieur
Count de Frontenac, Governor and Lieutenant General
for His Majesty in the said Country and on the Officers
of the Sovereign Council thereof, to look to the execution
“ of the present Arrét, which shall be executed, any opposi-
“ tion or hinderance whatever notwithstanding.”
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The Arrét is acecompanied with a ¢ mandate and
order” by the King, bearing the same date, addressed to the
Governor, the Count de Frontenac, and to the Officers of
the Sovereign Council established at Quebec, enjoining
them ¢ to look to the execution of the said Arrét and to all
¢ that shall be done regulated and ordered by the said
« gieur Talon in consequence, and we command our first
¢ bailiff or sergeant, on being thereunto required, to exe-
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¢ cute in full all necessary acfes and necessary summonses
“ without other authority.”

57. On this occasion, the intervention of the King in
the Canadian concessions, shows itself more active and
makes him pronounce against the seignior a forfeiture more
severe than heretofore : one half of the lands conceded « be-
fore the last ten years,” must be retrenched from the con-
cessions, and the new grantees must clear then entirely in
the four following years, on pain of the nullity of their eon-
cessions.

It is proper to remark that the Arrét of the 4th June
1672 makes no mention of the West India Company.

57. bis. Another Arrét of the Council of state bearing
date the same day, the 4th June 1672 (1) based upon “ the
¢ accounts which had reached France, towards the end of the
last year, of the Canadian country or New France relating
to the state of that country,” enjoins upon the intendant
‘Talon to make  regulations of police as well generally for
the country as for private dwellings, to be brought to His
Majesty, and to be afterwards ordered according to the
report which will be made to him in his Council, as it

may be deemed reasonable, and nevertheless His Majesty
desires that the said regulations made by the said Sr.

Talon, be provisionally executed according to their form
“ and tenor.”

13
[{3

113

58. The first concession that Talon, ¢ in virtue of the
authority,” it is therein stated, ¢ given to us by His Majes-
ty,” made after the Arrét of retrenchment of the 4th June,
is that of the fief d’Orvilliers 5 it is of the 10th Oct. 1672. (2)
It was given to the Sieur De Comporté, officer of the Regi-
ment de Carignan  in fief and seigniory, and jurisdiction.”

(1) Ed. and Ord. in-8o., t, 1, p. 72,
(2) Title of seig., p- 66.



1 a

Conditions 1o : * at the charge of faith and homage which

[19

[13

(13

[14

[19

[44

[13

[14

11

~
-

the said......will be held to pay at the castle St. Louis
at Quebec of which he shall hold.”

20.  Subject to the customary rights and dues and
agreably to the custom of the Provotship and Viscounty
of Paris which shall be followed in this respect provisio-
nally until ordained by His Majesty.

30. ¢“ And that the appeals from the decisions of the
Judge who may be established at the said place shall lie
before..... .

4o. ¢ Under the condition that he shall keep house and
home, (feu et liew) on his said seigniory within one
year.

5o. “ And that he shall stipulate in the title deeds which
he shall give to his tenants that they shall be obliged
within one year to reside and keep house and home on the
concessions which he shall have granted them and that in
default of so doing, he shall ré-enter pleno jure in posses-
sioh of the said lands.

60. < That the said .....:.. shall preserve the oak
timber which may be found within the limits of the land
wich he shall have set aside for his principal manor.

7o. ¢ Moreover that he shall stipulate in the private
grants which he shall make to his tenants the reservation
of such oak timber fit for ship building:

80. ¢ Also that he shall give immediate notice to the
King or to the West India Company of all the mines,
ores and minerals if any be found within the limits of
the said fief.

0. “ Also thdt he shall leave all necessary roads and

 passages. :
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100. ¢ The whole under the will and pleasure of His
“ Majesty, by whom he shall be held to have these presents
“ confirmed within one year from the date hereof.”

These conditions, with the exception of the three first,
are new, if it be not as regards their effect, with respect to
some, at least as regards their form. We do not find them
in preceding concessions. But they are often repeated
litterally, or in equivalent terms, in the concessions sub-
sequent to that in question, as well as the following words,
applicable to the Custom of Paris, which are in the second
condition, viz : ¢ which shall be followed in this respect
“ provisionally, and until ordained by His Majesty ;” these
words, also, are not in the first concessions, but we find
them at a later date in a great number of others with the
addition of the word ¢ otherwise” that isto say  until
otherwise ordained by His Majesty.”

59. The second concession made by Talon is of the 17
Oct. 1672. (1)

It appears that a concession containing ¢ more than 50
leagues in front ” in Acadia, had been granted several years
before to the Sieur de Latour, who had since died, leaving
several creditors, among the number of which was Martin
d’Arpentigny, Sieur de Martignon, his son in law. This
last, being advised to take possession of the whole of the
grant of his father in law, he considered he should not do so.
¢ But having learned,” he says in his memorial to the In-
tendant,  that the King had the right of resuming posses-
§ion of all the lands granted previously to the last ten years
in consequence of their not having been settled and brought
into cultivation (making allusion, without the least doubt, to
the Arrét of retrenchment of the 4th June 1672), D’Arpenti-
gny asked the intendant to concede to him * the whole or
‘ part of the said lands, offering immediately to improve the

(1) Titles of Seigniories p. 254,
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“ same by cultivation.” Talon concedes to him “in fief
and in all the rights of jurisdiction, and seigniory,” a part
only, viz, six leagues in front by six leagues in depth, by
these means putting into execution the above-mentioned
Arrét of retrenchment.

Among the conditions of the new concession is this
one : 20. “ and as a redemption fine (rachat) one year’s re-
venue on each change of possessor,according to the Custom
of Vexin Frangais included in the Custom of Paris.” This
stipulation is repeated in several subsequent concessions.

60. On the 18 Oct. 1672 (1) concession in fief by Talon
to Jacques Potier, Sr. de St. Denis, on the River St. john in
Acadia ; with the clause, * to keep house and home within
¢ the year; that he shall stipulate the same clause in the
¢ contracts which he shall grant to his tenants, in default
“ whereof, the King shall of right resume the possession of
“ the said lands.”

61. 18 November 1672. (2) Here is the very short title
of the seigniory of Matane, granted by Talon :—

“ We do hereby certify to all to whom it may appertain
that we have granted leave unto the Sieur Damour, coun-
cillor in the Supreme Council of this country, to cause
works to be performed on a tract of land of one league in
front by one league and a half in depth, to wit: one half
league this side and one half league beyond the River Ma-
tane ; the whole under the will and pleasure of His Majesty,
by whom he shall be held to have these presents confirmed.” (3)

(1) Titles of Seigniories, p. 255,

(2) ib p. 317.

(3) This concession, with its augmentation conceded by the Tnten-
dant Duchesneau on the 26 June 1677 to Mathien Damour [M. Dun-
kin’s analysis p. 36] was confirmed by the arrét of the King in his
Council of state on the 29 Mai 1680, [ Ed. and Ord. in-8o,t. 1, p. 240.]

10
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There is no doubt that several concessions were made
in the same manner, and that afterwards the grantees whe
were already in possession, took more formal titles; which
ean explain this clause inserted in several of the titles, that
is, that the grantee ‘ shall confinue to keep house and home
‘ on the concessions which he shall make or which he may
“ have made, etc., ete.”’

62. In the year 1673, the Governor, M. de Frontenac
himself ¢ in virtue of the authority granted to him by His
Majesty,” he stated, made some econcessions ; they appear
to be six in number, according to M. Dunkin’s analysis (p.
26, 27).

The first of these concessions which bears the date of
the 9th January, is that of the Courcelles Islands along the
shore of the Island of Montreal ; it is given to the Abbé de
Fenelon “ with all the rights of Fief and Seigniory, and
upon the condition of having the same cultivated and inha-
bited as far as their extent will permit.” (1)

63. M. Dunkin’s analysis (p. 27 and 28) makes men-
tion of four conecessions made in the years 1673 by the
West India Company itself; they are almost all alike, the
first dated the 15th November and the three others the 23
December. (2) Conditions : lo. subject by the said.... to
“ fealty and homage, which they shall be held to render to
¢ the said Company at each change of possessor, at the
 Fort St. Louis of Quebec, or in this city of Paris, at the
“ office of the directors general of the said company.”

2o. ¢ With a gold crown (écu d’or) which shall be

(1) Titles of Seigniories, p. 359.

(2) 'Tit. of seigniories, p. 38, 39, 40, and « Brevéts de ratification,”
. 9. Thislast concession, that of Terrebonne, bears, in the printed
paper,rthe date of the 23 Dec. 1676. This is evidently an error, as
the West Tndia Company had been suppresed {wo years hefore.
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‘“ paid on rendering the said homage, of whichan acknow-
“ ledgment shall be delivered.

30. ¢ And moreover subject to the charge and condi-
 tion that the said...... shall, within three years, begin to
¢ cause the said tract of land to be cleared.

do.  Which shall be surveyed and bounded within the
* said space of time. ‘

50, “ In default of the fulfilment of which conditions,
* the lands contained in the said concession shall be
““ re-united to the domain of the said company which shall
* have the right to dispose of them as it may think fit,
‘ without the said.... having, on that account, the right
“ to claim any indemnity, which said conditions have been

accepted by the said......

~

We read in the concession of the 15th Nov:

“ For which purpose we have revoked and do by these
¢ presents revoke all other concessions which may have
“ been heretofore made of the said tract of land or part
¢ thereof, provided the same be not under cultivation.”
A similar revocation is pronounced in two of the conces-
sions of the 23 December, those made to M. Daulier du
Parc and to M. Daulier Deslandes.

64. M. Dunkin’s analysis (p. 28, 29 and 30) speaks of

9 concessions made in the year 1674, from the 25th April to
the 13 September, by the count de Frontenac * in virtue
of the authority granted to him by His Majesty” (1) and
(1) « Titles of Seigniories,” p. 367, 369, 357, 324, 374, 315, 382,

376.

The first of these concessions [p. 367] had been preceded by « 2
« title from M. de Talon, heretofore intendant, etc., giving permission
“ to work on the said land with a promise of giving him a deed thereof ;
and in the fourth [p. 324 we read :  on which [lands] he has already
“ caused some work to be done for the establishment of a sedentary
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also of two other titles of concession given in the same year
by the West India Company, the first dated the 28 March
and the second the 6 May, both in favor of M. de Laval,
Bishop of Petrée.

To obtain the first of these titles, the Bishop represents
that the original concessions of the Seigniories of Beaupré
and of the Islund of Orleans which he had acquired, had
been made upon the condition of “ paying ateach mutation

_of possessor, one year’s revenue of the lands and domains
which shall be retained...... after having conceded to
private individuals that which they did not desire to keep,”
and that this charge was too onerous * regard being had to
“ the greal expense attendant upon the establishment of
¢ domains in the said country.”

The new title discharges him from the obligation to
pay this revenue of one year, remaining for the future sub-
ject to the charge : ¢ of rendering fealty and homage to the
“ said company every twenty years, at the Castle of Quebec,
“ with a piece of gold of half an ounce for each of the said
‘ geigniories.”

In the second title which is that of the concession
of the ¢ Seigniory de la Petite Nation,” we see the
following conditions: lo. “ subject to the charge by the
“ said ...... of fealty and homage which he will be
“ held...... to pay to the said Company every twenty
¢« years at the Fort St. Louis of Quebee, or in this eity of
¢ Paris, at the office of its Directors General,—

« fshery, according to the written permission which he had from us on
« the 30 Oct. 1673, until we should grant him a deed of concession.”

We remark in the concession of the 17 August 1674 [p. 315]
which is that of the Islands of Beauregard, the following words : « and

to cultivate the same well and inhabit them as mnch as their extent
will permit.”



1 a

2o. “ With a piece of wrought gold fixed to a louis
“ d’or worth eleven livres,—

4o0. “ And by means of the said clauses and condi-
¢ tions, the said concession shall remain discharged for
¢ ever from all rights and dues generally whatever,—

50. ¢ The said...... shall be obliged to have the
¢ clearing of the said concession commenced within four
¢ years, unless he is prevented by some war or other rea-
¢ sonable cause,—

60. ¢ And that the boundaries shall be fixed at both
“ ends of the said concession only, by a surveyor,—

7o. ¢ In default whereof the said Company may dis-
“ pose of the said lands as it may think fit and re-unite
¢« them to its domain, without the said...... having in
“ this respect any claim for indemnity, which said condi-
¢ tions have been accepted by the said......”

65. Such is the character of the Grants in Fief, made
during the third period of our Feudal history, that is to say,
from 1664 to 1674 inclusively. As much by the nature of
the divers stipulations contained in the deed, of concession
as by those of the legislation which took place during that
period and the Royal Government of 1663, we see that the
obigation to clear and consequently to subgrant, as the one
could not be made without the other, had become, if pos-
sible, more imperative than in the former time.

66. The suppression of the West Indian Company, by
the Edict of the month of December 1674, (1) brings us to
the beginning of the fourth period which terminates by the
promulgation of the two celebrated Arréfs of Marly, ren-
dered on the 6th August 1711 and enregistered in the supe-
rior Council of Quebec on the 5th December 1712,

(1) Ed. et Ord. in-80 vo. 1, p. 74,
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The Edict of the suppression of the Company, in rey-
niting New France, to the domain of the Crown, caused the
Government of Canada to lose the character of a Pro-
prietary Government which it might have had during the
existence of that Company, and gave it back that of ¢
Royal Government which it preserved from that time wuntil
the end of the French domination.

By this Edict the King extended the freedom of trade
to all his subjects, and confirmed ¢ the concessions of lands
granted by the Directors of the Company, their Agents and
Attornies.”

67. Two concessions made on the 22nd April and 6th
May 1675 by the Count de Frontenac, ¢ by wvirtue of the
power to him given by II. M.” contain, ¢ at the customary
rights and dues and in accordance with the Custom of Paris,
and until ordained by H. M.”

68. On the 10th May 1675, the King made an arrét in
the Council of State, in which he confirmed many con-
cessions made by the Count de Frontenac from the 22nd
March to the 2nd September 1674, and ¢ ordains that the
grantees shall enjoy the same, in the form and manner
mentioned in the deeds of concession, without being liable
to be troubled in the possession and enjoyment for any
cause or occasion whatever, under the obligation of paying
the dues with which they shall be burthened.”

69. On the 13 May 1675 (1) a grant of a character alto-
gether peculiar was made to Robert Cavelier, Sieur de la
Salle, in virtue of an Arrét of the Council of state, and by
letters patent from the King. It is sufficient in this place to
recapitulate its motives and conditions to show how impe-
rative was the obligation to clear and sub-grant.

(1) Brevéts de Ratification, p. 28.
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% The King having in His Council examnined the pro-
positions made by...... setting forth that if it should
please H. M. to grant to him his heirs successors and
assigns, as a simple gift the Fort called ¢ Frontenac
together with four leagues of the mneighbouring Country,
the islands called...... and other isles adjacent, with
the right of hunting and fishing on the said lands, and on
the lake called Ontario or Frontenac, and the neighbour-
ing rivers, the whole in the right of Fief, Seigniory and
jurisdiction, whereof the appeals from the judge, shall lie
before the Lieutenant General of Quebee, with the Go-
vernment of the said Fort of Frontenac, and letters of
nobility, he would cause to pass ever to the said Country
of N. F. numerous effects which he possesses in this King-
dom, therewith to raise and construct dwellings which, in
the course of time, may greatly contribute to the increase
of the colonies in the said Country, and besides, this said
«««+.. offers to reimburse the sum of 10,000 livres, being
the amount expended in constructing the said Fort of Fron-
tenac, to maintain the said Fort in good order and condi-
tion and the garrison for the defence of the same, which
may not be less than that of Montreal, to maintain 20
men during two years for clearing the lands that shall be
conceded to him, and until he has built a Church, to
maintain a priest or monk to perform divine service
and administer the sacraments, which undertakings and
other things the said......shall do at his own costs and
expense until such time as there shall be established
above the Long Sault.... some private individuals, with
grants similar to those which he prays for, in which case
those who shall have obtained the said grants shall be
held to contribute to the said undertakings in proportion

to the lands which shall be conceded to them. And
having heard the report of the Sieur Colbert......H. M.in
his Council has accepted and accepts the offers of the
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said.......and in consequence, H. M. grants him the pro-
perty of the said Fort called ¢ Frontenac” and four leagues
of the adjacent country.... along the lakes and rivers
above and below the said Fort and § league in lands there-
from ; the islands called...... and the isles adjacent,
with the right of hunting and fishing on the said lake
Ontario and the surrounding rivers, the whole in title of
Fief and full seigniory and jurisdiction,

¢« Conditions :(—

@.— On the condition of sending immediately to Cana-
da all the effects that he has in this Kingdom which can-
not be less than the sum of 10,000 livres in money or
effects.

b.—* And to forward a certificate to that effect from
the Sieur Count de Frontenac.

¢.—* And to reimburse the sum of 10,000 livres for the
cost of constructing the said Fort.

d.—To maintajn and put it in a good state of defence,
to pay the necessary gairison for the defence of the same
and which will be at least equal to that of Montreal.

e.—* As also maintain 20 men for the clearing of the
lands and who shall not be employed at other work dur-
ing the said time.

J— To build a church in the first six years of the
concession, and in the meantime to maintain a priest or
monk there for the administration of the sacraments.

g&—" As also to cause Indians to come thither, to
whom dwellings shall be given and who shall be formed
into villages, together with Frenchmen to whom he shall
give a part of the said lands, to be cleared.
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h.—¢ All which lands shall be cleared and made pio-
ductive in the time and space of 20 years, to count from the
present year, 1676, otherwise, the said time being passed,
H. M. may dispose of the lands which shall not be cleared
or made productive.

i.-f-“ H. M. desires that the appeals from the Courts
which shall be established by the said....shall be to the
Lieutenant General of Quebec.

J— And with this intent H. M. desires that all the
deeds of gift and concession in this matter necessary,
may be expedited for the said....together with a com-
mission for the Government of the said Fort Frontenae,
and letters of nobility for him and his posterity.

In consequence of which Arrét, the grant itself was

made in these terms

[19

19

(14

13

[11

[1]

13

14

“ Have given and give him by these presents signed
by our own hands the property of the Fort called ¢ Fron-
tenac”. ... with 4 leagues of land....along the lakes and
rivers above and below the said Fortivosivevieeeerines
together with the islands called..:....and the adjacent
iles, with the right of hunting and fishing on the said
lands and in the said lake Ontatio or Frontenac and the
surrounding rivers ; which Forts, lands, islands, isles,
hunting and fishing, it is our desire and pleasure that
the said ...... enjoy by the title of Fief and all rights of
seigniory and jurisdiction,

Conditions :—

1st. ¢ With the obligation of fealty and homage which
the said «....s.. shall be held to render to us at every
change of possessor holding the whole of us and of our
Crown,—

2nd; “ And to pay the customary rights and dues ac-
eording to the Custom of the Provestship and Viscounty

of Paris,— "
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3rd. “ And that the appeals from the Court which shall
be established; at the said Fort of Frontenac shall be be-
fore the Lieutenant General of Quebec,—

4th. ¢ It is also our pleasure that the said Cavelier be
and remain Governor for us of the said Fort of Frontenac
under the orders of our Lieutenant General in the said
Country of New France, and that these presents shall
serve him for all necessary purpose to that effect,—

5th. “ And to make known how agreeable to us is the
increase of the Colonies of the said Country, We, in
consideration of the frouble and expense which the said
Cavelier has had and shall hereafter have, hereby have
ennobled and do ennoble him-—desiring for that purpose
that all letters of nobility may be granted to him.

6th. “ We permit nevertheless all the inhabitants of
the said country, and others who shall hereafter settle
therein, to trade with the Indians in the usual manner, in
accordance with the rules of police and Arréts of our
Council of Quebec, without that under pretext of the pre-
sent concession the petitioner can prevent them in any
sort or manner whatever,—

Tth. “ Which concession we have made to the said Ca-
velier under the obligations, clauses and conditions, set
forth in the Arrét of our Council......of this date, bear-
ing the counter seal of our Chancellery, which undertak-
ing the petitioner shall be bound to make at his sole
cost and expense, so far and for such time as there shall
be no other persons besides him and his successors esta-
blished in the said Fort of Frontenac and other lands
and seigniories of the present concession,—

8th. “ And in case that there may hereafter be granted
o s e CONCessions in Seigniory above the Long Saultess.
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¢ those in whose favor the said concesssions shall be made
¢ shall be bound to contribute tothe ordinary and extraordi-
‘ nary expenses of the Garrison and to the maintenance of
¢ the fortifications of the said Fort of Frontenac, in propor-
¢ tion to the lands and hereditaments which shall be con-
¢ ceded to them.”

~

-~

o

70. An errét of the Council of State rendered on the
4th June 1675 and in the same terms as that of the 4th June
1672, quoted above (No. 56,) ordered the relrenchinent, that
is to say, the reunion to the domain, of “ the one half of
those lands which had been conceded previously to the last
ten years,” adding ¢ and which shall not be found to have
been cleared and cultivated into arrable land, or meadows,”
words which were not in the first of these arréts.

71. On the same day, the 4th June 1675, a declaration
of the King confirmed the establishment of the Sovereign
Council in 1663, which was in future to consist of the Go-
vernor, of the Bishop of Quebec, or, in his absence, of his
Grand Vicar, of the Intendant, and of seven councillors.

72. On the 11th May 1676, (1) present the Intendant
Duchesneau, successor to Talon ; the Sovereign Council
“ taking into consideration its Arréf of the 14th January
last setting forth that rules of Police should be prepared in
conformity with the oxders given by the King to the Sieur
Duchesneau, the Intendant ........ included in his com-
mission......” (2) issued a decree containing general rules

(1) Ed. et ord. in-8o. vo. 2, p. 65, and seq.
(2) The commission of the Intendant Duchesneau, bearing date the

bth June 1675, and enregistered in the Sovereign Council on the 17th
September following (com. des gouv. et int. 1n-80, p. 42 et seq.)
conferred on him the power .to* make together with the said Sove-
reign Council all the regulations which you will deem necessary for
the general police of the Country .......” and in case ” adds the
eommission, “ that you consider it more proper and necessary for the
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of police, 1o be executed provisionally, uniil it should plea-
se His Majesty to confirm them.

These rules, reproduced those already made on the 13th
April 1669 (No. 53 above,) relative to the obligation, on the
part of the Seigniors, to have the conceded lands “ mea- -
sured and surveyed,” under the penalty of not recovering
their seigniorial dues (art. 26.) These rules, nevertheless,
left them ¢ the liberty of making such lines as they might
wish on the lands of their Fiefs” (art. 28.) And the 35th
article prescribed rules concerning millers, of which men-
tion shall be made on the article on banality.

73. Letters patent of the King, dated the 20th May
1676, and enregistered in the Sovereign Council on the 19
October following, addressed to the Governor, M. de Fron-
tenac, and to the Intendant, M. Duchesneau, confer upon
them the power “ conjointly to give grants of lands, as
¢ well to the encient inhabitants of the said country as to
¢ those who shall newly come to setile there, on the condi-
“ tion that the said grants shall be presented to us within
¢ the year of their date, to be confirmed, otherwise and in
¢ default of so doing, the said time being passed, we shall
¢ declare them null from the present period. It is our
“ further pleasure that the said Grants be not made save

good of our service, whether from the difficulty or from the delay of
making the said regulations with the said Council, we give you the
power and anthority by these presents to make them alone and even to
adjudicate souverainement, alone, in civil matters, and to order the
whole as to you may appear just and proper, declaring valid, from this
time forward, the judgments, regulations and ordinances which shall so
by you be rendered, in the same manner as if they proceeded from our
Sovereign Courts, notwithstanding all recusations, prise d partie, Edicts
and ordinances and other things hereunto contrary. .....Jt being our
wish that your judgments may be executed like unto arséts of the So-
vereign Courts, notwithstanding all oppositions. &e., &e.
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“ on the condition of clearing the lands thereof and to
“ render them productive, in the course of the six years
“ next ensuing, otherwise they will remain null; and that
“ you cannot grant them excepting from neighbor to neigh-
¢ bor, and contiguous to the concessions which have for-
¢ merly been made, and which are cleared.”

74. We read in M. Dunkin’s analysis (p. 83) that ¢ pro-
pos to the making of the papier-terrier, the attorney of the
Religious Ursuline Ladies, Seignioresses of Ste.-Croix,
had, on the 22nd May 1678, declared to the Intendant Du-
chesneaun ¢ that he had no dénombrement to give of these
¢ lands, other than the present declaration, there being as
¢ yet, no inhabitant on them, and which he offers in his said
¢ qguality to cause to be seftled and cleared, as soon as pos-
¢ sible ; .wherefore we have ordered him fo settle the whole
¢ or part of the said seigniory within a year from the date
“ of these presents.”

-~

The original Grant of this Seigniory had been made to
the Religious Ladies on the 15th January 1637 (see above
No. 24,) under the obligation to clear, cultivate, and build
&c., v.e0..... under the penalty of the concession
being null. A deed confirming this concession, given
by the Governor M. de Lauzon, on the 6th March 1652 (1)
declares that the religious Ladies should enjoy the same in
franc-allew and mortmain, with power to dispose of the said
lands en fief, cens el renles carrying lods ef ventes, saisines ef
amendes........

The Intendant Duchesneau proceeding to make the
Terrier (papier-terrier) in order to put in execution the
arrét of Retrenchment of 4th June 1675, gives to the Reli-
gious ladies a further delay of one year to settle the said
Seigniory. The clearing was not therefore merely faculta-
tive.

(1) Mr. Dunkin’s analysis p. 12.

'
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%5. In the year 1676, M. Charles Le Moyne was in
possession of a large portion of what, in the present day,
forms the Seigniory of Longueuil, by virtue of three sepa-
rate Grants. The first obtained from the Sieur de Lauzon
de la Citidre on the 24th September 1657, comprised 50
arpents in {ront by 100 in depth, under the obligation of
the revenue of one ¢ year, upon each change of possessor,
according to the Custom of Vexinfrangois;” the second
which gave to him the island of St. Helen and the dslel
Rond, opposite Montreal, had previously been made to him
by letter from the Sieur de Lauzon Charny dated the 30th
May 1664, under the obligation which it shall please the
Sieur de Lauzon to impose for the same,” and afterwards,
by a deed dated at Paris on the 20th March 1665, given by
the Sieur de Lauzon ¢ as tutor and having the guardian-
“ ship (garde noble) of the minor children of the late Sieur
“ de Lauzon Grand Seneschal of this Country to whom
belonged the Seigniory of La Citiére........ to be by
¢ him enjoyed in Fief with mean and inferior jurisdiction
“ (justice moyenne ef basse) only, holding of the said Sei-
« gniory of La Citiere and full fealty and homage, subject
“ to the payment of ten minots of merchantable wheat de
“ rente noble, féodale et fonciére, payable on every féte of
¢ St. Martin in the winter, with one year’s revenue of the
¢ said island on each change of possessor, in accordance
¢ with the said Custom of Vexin-Francois...... at the foot
¢ of which deed the said Sieur de Charny acknowledges
¢ that the rent stated by the same is exorbitant, and much
 beyond what should be exacted under the said Grant,
“ and by virtue of the power to him, given by the said
¢ Sieur de Lauzon, he reduces the said Rent to ten livres
“ in money, by writing signed by him, and dated at Que-
bec the 12th December of the said year 1665.”

o~
-~

4
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Finally, by the third of these Grants, the Intendant
Talon, had, by deed dated the 3rd Nov. 1672, granted to
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the Sieur Le Moyne a certain quantity of land on each side
of his first Grant of 50 arpents ¢ in Fief and right of ju-
risdiction and seigniory,” holding of the Castle of St. Louis
of Quebec ....... “ at the customary rates; and in ac-
cordance with the Custom of the Provostship and viscounty
of Paris.”

All these facts are set forth in a new deed of the 10th
July 1676 (1) which at the request of M. Le Moyne was
given him by the Intendant Duchesneau, while the latter
proceeded to make out the ferrier of New-France. In his
petition this seignior explained that his three Grants were
of too small value to constitute separate seigniories, that
their revenue, even if they were wholly rendered producti-
ve, would not suffice for the maintenance of the officers of
three jurisdictions which it would be necessary to establish
in them as required by his ‘titles which were different from
each other, and which would be more burthensome than
profitable to him if he were obliged to conform to them, es-
pecially those which had .been given to him by the said
Sieur de Lauzon and La Citiére under the Custom of Vexin-
Jrangois. He added that this Custom did not prevail in this
Country, aud that the said titles could not even subsist, the
said seigniory of La Citiere having been reuniled lo the
domain of the Crown.” In fine, he demanded that his
three concessions should be reunited into one Seigniory;
under the name of Longueuil :

‘““Having seen, the Intendant says, the above dated title
“ deeds, and it appearing to us by several concessions
¢« granted by the said Sieur Talon in His Majesty’s name,
« in the places depending on and of which was composed
«“ the said Seigniory of la Cilidre, that no mention was
¢« therein made of the same, nor of the conditions under
¢ which M. de Lauzon, heretofore Governor of this Coun-

(1) « Titres des Seig.” p. 99.

-
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uy, having the Guardianship (garde noble) of the children

t of the said Grand Seneschal his son, Seignior of La Ci.

tiére, had conceded and granted part of the said seigni-
ory of la Citiére, which has been reunited to the Kings
domain, nor of the charges allowed by the Custom of
Vexin Frangois, which shows that it is not his Majesty’s
intention that any other Custom than that of the provost-
ship and viscounty of Paris should be followed in this
Country ; and considering also the great services which
the said Sieur Le Moyne has rendered to this Colony,
which has obliged the King to acknowledge them by
granting unto him and all his descendants the title of
nobility with which His Majesty has been pleased to
honor him, and being unable too much to acknowledge
those which he daily renders ; we, in virtue of the power
conferred on us by H. M. and under his pleasure, have
reunited and by these presents do reunite the places
hereinbefore mentioned .......into one and the same
which shall in future be called Longueuil ........ in
Fief with all the rights of Seigniory, and superior, mean
and inferior jurisdiction.”—Conditions :

Ist. ¢ Subject to the condition of fealty and homage
which the said........ shall be held to perform at the

Castle of St. Louis in Quebec of which he shall hold for
the future,— »

2nd. ¢ Under the Customary rights and dues and

agreably to the Custom of the Provostship and viscounty
of Paris,—

3rd. * And that the appeals from the judge who may
be established in the said Seigniory of Longueuil shall
lie before the royal jurisdiction of the town of Threc
Rivers, until the King shall he pleased to establish one
nearer the said Seigniory,—
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4th. « That he shall continue to keep, and cause to be
¢ kept by his tenants, house and home ( few ef liew) on this
¢ said Seigniory,—

-~

5th, ¢ That he sh.'l preserve, and cause to be preserv-
“ ed, the oak timber fit for shipbuilding which shall be found
¢ thereon,—

6th. ¢ That he shall give immediate notice to the King
¢ of the mines, ores, or minerals, if any be found, on the
¢ said Fief,

2th, “ That he shall leave therein the necessary road-
¢ ways and passages,—

PS

~

The Intendant did not grant to the Sieur Le Moyne the
augmentation which he wished to have, saying on that sub-
jeet : ¢ reserving to extend the said Seigniory of Longueuil
as far as the two leagues and a half prayed for, until after
terrier shall have been made.” He then gives him a certi-
ficate that he had performed the fealty and homage he was
bound to render. (1)

. The reunion of La Citiere, the truth of which is esta-
blished in this manner, although the certificate of that reu-
nion cannot up to the present time be discovered, furnishes
a proof of the execution of the arréfs of retrenchment, in
default of the Seignior having performed his engagement,

The seigniory of La Citiére which appears to have been
conceded in January 1635 to M. Frangois de Lauzon, son of
M. Jean de Lauzon, who was then one of the principal asso-
ciates of the Company of N. F. and who was, at a later
period, Governor of Canada, was of immense extent, beg-
inning at the river St. Francis, on lake St. Peter, and exten-
ding above the Sault Si. Lowis, in ascending the river St.
Lawrence, to limits which cannot be now ascertained.

(1) This Grant of the 10th July 1676 was confirmed by the King
on the 23d April 1700, (Brevets de rat. p. 68.)

[y

12
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We have not the deed of concession, but we have the acte
giving possession, made by the Governor, M. de Montma-
gny, on the 29th July 1638. According to the description
contained in this acte of which a copy will be found in the
note below, it is evident that this Seigniory comprised a
part of the teiritory of the United States. It vould have
constituted a Kingdom in Europe. Can it possibly be main-
tained that the Grantee could clear it and render it produc-
tive or put it in cultivation, by means of mere servants? (1)

76. On the 8th July 1676, another deed similar to the
foregoing was given by the same Intendant to Jacques LeBer,
proprietor of two thirds of the island of St. Paul, opposite
the island of Montreal, and holding theretofore of the Sei-
gniory of La Citiére, and to Claude Robutel, Sieur de St.
André, proprietor of the other third. (2) On the 14th

(1) Copy of this acte of possession.

“ We, Charles Huault de Montmagny, Knight of the Order of St.
Jobn of Jerusalem, Lieutenant of His Majesty throughout the whole
extent of the River St. Lawrence in New France in conformity with
a mandate accompanying a grant made by the Gentlemen of the Com-
pany of New France, under date of the 15th January 1635, in favor
of Frangois de Lauzon, esquire, son of Mr. Jean de Lauzon, Knight,
Councillor of the King in his Coudeil of state, of the quantity of lands
hereinafter described, We have visited the places mentioned in the
said grant, and being at the mouth of a River on the South side which
descends from the Lake or from the neighbourhood of Lake Cham-
plain, have entered therein and ascended thereto, and for more easy
cognisance have named the river the St, Francis ; and having landed
assisted by the sieur Paul, William Hebert, Gaspard le Poutourel, the
sieur Bourdon Engineer, and Jean Guytet, Notary, Commis-Greffier,
we have declared to Nicolas Trevet esquire thereunto present, that
we put him in possession, real and actual, of the extent of Jands
islands, rivers, sea and lakes mentioned in the said Grant, in the name
and as the Attorney of the said Sieur de Lauzon, the younger (ﬁls,)

(%) ¢ Titres des Seig.” pe 124, 137,



91 a

August following, he reunited three previous grants into
one, forming the Seigniory of Gentilly. (1)

77. By letters patent of the preceding month of April,
at the request of Sieur Frangois Berthelot, ¢ Councillor of
the King, secretary and commissary General of artillery,
powder and saltpetre "of France,” His Majesty had erected
into an earldom (com#é,) under the name of St. Laurent, the
seigniory of the island of Orléans, which M. Berthelot had
acquired from the Bishop of Quebec, and “ of which, it is
“ said, a good part is cleared and peopled by more than a
“ thousand persons, who compose four large parishes
 in which there is already a church entirely built, and two
“ begun which shall be finished and eompleted in

to enjoy the same by him his heirs and assigns ; to which consenting,
the said Sieur Trevet,in the name aforesaid, did cut wood and pluck
grass growing on the said lands and performed the ceremonies requisite
in such cases. And as a sign of taking of possession we have caused
to be buried in the ground on the left hand side, on the land opposite
the upper end of the first island, a stone with four plates of lead at the
foot of a cicamore, upon which we have caused to be engraved a cross
by the said Sieur Bourdon in presence of the above mentioned ; which
plates and stone which we have caused to be buried merely serve as
signs of the taking of possession, and not for houndaries, in as much as
the said river St. Francis serves for boundaries, at the one end of the
said lands, and at the other end there are for boundaries an island called
St. John and a River called the River St. Mary which are above the
Sault St. Lowss in ascending the said river St. Lawrence, the said
River St. Francis, Island of St. John and river St. Mary being com-
prised in the said conceded lands to which we have given (*) the seig-
niory of La Citiére, agreably to the wish of the Sieur Francoys de
Lauzon. And whereas the said River St. Francis and the Islands
of St. John are immutable marks, which cannot vary nor be changed
we have not considered it necessary to visit these places, and of all

(1) « Titres des seig.” p. 12.

(*) The words « the name of ” (le nom de) appears to be wanting
in the original.
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¢ the course of the present year and the {fowth
« in the following year, in such manner that these are four
“ large boroughs (bourgs) and villages at this time formed
“ besides several considerable Fiefs and of great extent in
“ the said island which are held of the said Berthelot

44 qaaa” (])

8. At Ne. 73 we have seen that the letters patent
which gave to the Governor and the Intendant the power to
make, conjointly, the concessions of lands, had been enre-
gistered in the Sovereign Council on the 19th October 1676.
The first concession which had taken place after this enre-
gistration, appears to have been that made to the Seignior
of Berthier, of an island ¢ at the end of that known as

that isabove declared the said Sieur Trevet has demanded acte from
us and the same was granted to bim.

Done at the Fort of Three Rivers, 29 June 1638.

(Sigred)
C. H. MonTMAGNY,

N. TrEVET, with a flourish,
Juan Bourvon, with a flourish,
LEePosrt, with a flourish,
GuiLLavme HEBERT,
PouTEREL, with a flourish,

The minute of this deed has been found among the papers of Mr.
Jean Guytet, Notary, deposited in the archives of the District of
Quebec of which the prothonataries of the Superior Court are the
Keepers.

. The Seigniory of Laprairie de la Magdeleine made part of La C%-
tére. Tt was conceded to the Jesuits by Prs. de Lauzcn on the Ist
'7'0(61) Yournal du Conseil Législatif of 1852-53. App. No. 2,p-
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Beaver Island” (1) It is made in two diflerent deeds, but
similar in their provisions ; the first was given at Quebec,
on the 15th March 1677, and was signed by the Governor
the Count de Frontenac, alone ; and the second was also
given at Quebec, on the 25th of the same month, and was
signed by the Intendant M. Duchesneau, alone.

Conditions : .

1st. ¢ On condition of paying fealty and homage which
“ the said......shall be held to do atthe Castle of St.
“ Louis in Quebec, of which he shall hold,—

April 1647, I have seen the copy of a Deed confirming this conces-
sion, given by the Tntendant Duchesneau on the occasion of the terrier
made by bim in conformity with the arrét of the King’s Council of
State of the 4th June 1675 and the ordinance of this Intendant of
the 9th February 1671: In the copy of this deed of confirmation,
which is in the possession of M. Varin, Notary at Laprairie and agent
for the seigniory, and which has been communicated to me by our
learned Canadian Archeologist ithe Hon. M. Jacques Viger, it is men-
tioned that the Sieur de Lauzon possessed a seigniory (that is to say the
seigniory of la Citiére) “ of more than sizty leagues in extent of
land, on the said conditions that the King had granted the country to
the Company of New France,” and that the said Seigniory was now
reunited to the domain of His Majesty.

The date of this deed of confirmation does not appear in the copy.

Note.—1 ought here to express to the Hon. M. Jacques Viger my
deep acknowledgment of the services which he was eager to render
me with that desire to oblige which distinguishes him and which T
have learned to appreciate on more than one occasion, in assisting me
to establish or verify important facts connected with the present obser-
vations.

Note.—I am bound also to express to Mr. Beaudry, clerk of appeals,
my acknowledgment of the intelligent and efficient aid that I have re-
ceived from him in the numerous researches it was necessary for me to

make.
(1) « Titres des Beig.” p, 135.
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and. « At the Customary rates and dues, agreably to
the Custom of the Provostship and Viscounty of Paris,
which shall be followed in this respect provisionally,
and until otherwise ordained by His Majesty,—

-~
~

4

-

¢

-

3rd. “ And also that he shall keep and cause to be
“ kept house and home ( feu el lieu) by his tenants, on the
“ concessions which he shall grant to them, and in default
“ of this being done, that he shall reenter de pleno jure
“ into possession of the said lands,—

N

4th, ¢ And he shall preserve and cause to be preser-
“ ved the timber fit for ship building,—

5th, “ And that he shall give notice to the King or to
“ us of mines, ores and minerals, if any be found there-
113 in,____

6th. ¢« That he shall leave and cause to be left therein

“ all necessary roadways and passages,—

7th. ¢ The whole under the pleasure of H. M., by
“ whom he shall be held to have these presents confirmed
¢ within one year,”—

79. Many concessions were made in the same manner,
by separate deeds, by the Governor and the Intendant, in the
years 1677 and those following, up to 1780. (1) 'The first
deed appears to have been always given by the Governor,
excepting in one instance, (2) yet this was but a promise to
concede, “ in case that it should please H. M., that the

) (,1,) M. Dunkin’s analysis p. 35 to. 40 ; and « titres des seignet-
ries” p, 4#\1:,45, Réawme 5 p. 93, 94, Isles Bouchard ; p. 7,8, Aug.
de Verchéres ; p. 80, 81, St. Frangois du Lac 5 p. 16,77, Isle Bi-
zard 5 p. 25, St. Pierre les Becquets 5 p. 402, Ste. Marguerite ;

g.li7§;£2%znteuil 5 P 14, Aug. du Sault St. Louis ; p. 18, Isle

(2) « Titres des Seig.” p. 372, Argenteuil,
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lands above the island of Montreal should be settled” the
promise of the Intendant Duchesneau bears the date of the
7th June 1680, and that of the Count of Frontenac of the
15th June 1682. Two of these concessions under date of
the 31st Oct. and 4th Nov. 1680 are made each by one and
the same deed. (1) Four concessions appear to have been
made in the same interval by the Governor alone, (2) and
five by the Intendant alone. (3) At least if there be a se-
cond deed of these concessions, made by either of these
functionaries, it has not been published or pointed out.

80. Letters of mortmain granted by the King in favor
of the Jesuit Fathers on the 12th May 16178, enregistered at
Quebec the last day of October in the following year (4)
declare : “ always upon condition that they shall put all the
“ said lands in cultivation fand value in the four following
“ and consecutive years, commencing from the day of the
“ date of these presents, in default of which we declare
¢ from this time forward, the said concessions and these
¢ presents null and of no force and authority.”

81. A new Arrét of retrenchment of uncleared lands is
rendered by the King in his Council of State of the 9th
May 1679 and enregistered at Quebec the last day of Octo-
ber following. (5) After having related the tenor of that of
the 4th June 1675 (no. 70 anle), and having set out that the
intendant Duchesneau, in conformity to this Arrét, had

(1) « Tit. des Seig.” p. T4 Aug. du Sault St. Louis ; p. 18 Isle
a la fouwrche.

2) « Tit. des Seig.” p. 374, Islet St. Jean ; p. 130, Port Joli ;
p. 340, St. Denis ; Journal da Cons. Leg. app. No.2, p. 708 ; and
again M. Dunkin’s Analysis p. 36, to. 38.

(3) « Tit. des Seig.” p. 380, Isles Mingan ; p. 360, Islands op-
posite that of Montreal ; p. 378, Amticostz ; M., Dunkin’s Analysis p.
36, to. 38, Matane and Bonsecours.

(4) Edit and Ord. in-8o, t. 1, p, 102,

¢®) t. 1,233.
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made a declaration (or papier-tenier) ¢ containing the ex

119

tent of each concession and the number of arpents which

« gre cultivated and inhabited therein, by which it appears

«“
[49

13

that these concessions are of so great an extent that the
largest part has remained useless to the proprietors in
default of men and cattle to cullivate and ameliorate them,”

the new Arrét thus proceeds: ¢ His Majesty, considering

<«

13

[13

19

13

[19

113

that the lands remaining to be conceded in the said coun-
try are the least commodious and most difficult to culti-
vate by reason of their situation and distance from navi-
gable rivers, in so much that those of our subjects who
go to that country lose the idea of residing and establis-
hing themselves therein for that reason only, which is most
prejudieial to the welfare and augmentation of that colo-
ny ; against which it being necessary to provide, His
Majesty, being in his Council has ordained and ordains
that the arrét rendered therein of the 4th June 1675, be
executed according to its tenor and form, and in conse-
quence thereof declares the fourth of the lands conceded
before the year 1665 which ere not yet cleared and culti-
vated, from this moment, taken away from the proprietors
and possessors thereof.

‘“ His Majesty further ordains that in future, there shall
be taken every year commencing with the year 1680, the
twentieth portion of the said concessions which shall not
be found cleared, to be distributed to His Majesty’s sub-
jects inhabiting the said country, who are in @ situation

to cullivate them, or to Frenchmen who will go tothe said
eountry to reside.” -

‘“ His Majesty enjoins to his Lordship the Count de
Frontenac...... and to the said sieur Duchesneau, to
see to the strict execution of the present Arrét, and to
proceed to the distribution and new concession of the said
lands, according to the authority granted to them by
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“ letters patent of the 20th May 1676 (no. 73 anle.)” After-
wards comes a mandate of the King, of the same date,
conformable 1o the Arrét (1)

82. This new arrét of refrenchment like the preceding
ones, makes no distinction between grantees nor of their
titles ; it applies to all those whose concessions are anterior
to the year 1665. But, in the place of the one half which,
in the terms of the two airéts of the 4th June 1672 and of
the 4th June 1675, were to be faken cway, the new arrét
orders the immediate refrenchment but of the fourth, and of
the fifth for each subsequent year. In his discretion, the
King regards this measure as sufficing. to induce the Sei-
gniors to fulfil the obligations of their grants, and to rea-
lise his views of colonisation. The Arrét orders at the
same time to distribule 4. e.: to concedelands anew, but it
does not repeat in express terms, as the preceding arréts
had, the obligation, for the new grantees, to clear their lands
within a given time ; nevertheless, in ordaining that the arrét
of the 4th June 1675 be executed according to its tenor ahd
form, he must be considered as ordaining that these new
grantees ¢ shall clear them entirely in the four first follo-

(1) It appears that it is in this same year 1679 that the first com-
mission of intendant of justice, police et finance of the French islands
in America was given. It is dated of the 1st April and appoints M.
Patoulet who has the authority to ¢« distribute provisionally, the Jands
to the inhabitants of the islands, and to those who will go there, well
intentioned, disposed to cultivate them and ameliorate them to reside
thereon, until they shall have laid tiheir application bhefore us, to
demand confirmation thereof (Moreau de St, Mézy ; Loix et constitu-
tions des colonies frangaises of windward America, v. 1, p. 318,

An arrét of the Council of State of the King, rendered for the said
islands on the 11th of June 1680, (like the Arréts of the 4th June
1672 and 1675 for Canada), ordains the retrenchment ¢ of one half of
« the lands which shall have been conceded before the last ten years
« and which shall not be found cleared and cultivated in cane fit for
¢ sugar,and merchandise used in the commerce of the said Islands.”
The concessions are to be given by the Governor and Intendant.
This Arrét is followed by letters patent dated the same day and resem-
bling those of the 20 May 1676 for Canada. (Tb t. 1, p. 335.)

13
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wing and consecutive years,” the more so as he establishes
as a rule that the concessions should be made to those
« who are in a situation to cultivate them.”

83. By an arrét rendered in his Council of state, on
the 29th May 1680 (1) in which the tenor of the letters pa-
tent of the 20 May 1676 is related (see Ante no 73) givingto
the Governor and Intendant autority to make, jointly, the
concessions of lands, the King confirms the concessions
which they have made since the 12th Oct. 1676 up to the
5th September inclusively, ¢ upon the condition of clearing
¢ and bringing the land conceded to them in good condition
“ in six years, reckoning from the date of the said conces-
“ sions, on pain of nullily thereof, and also subject to the
“ payment of the dues with which they shall be charged,”
the arrét thus expresses itself, which is accompanied by a
mandate of the King conformable thereto, dated the same
day.

84. In the Journal of the Legislative Council 1852-53,
appendix No. 2, p. 710, are inserted without date (2) the
letters patent of the King erecting the Seigniory of Port-
neuf into a Barony, in favor of René Robineau, sieur de
Bécancourt.—Conditions :

lo. “ Holding under us in right of our Crown by one
‘“ only fealty and homage, and by acknowledgment and
“ enumeration (avew el dénombrement) required by the laws
of our Kingdom and the customs of the said Country, under
the title, name and dignity of Barony.

2o, * Without, however, that the said vassals shall be
held, by reason of any thing in the presents contained, to

(1) Ed. and Ord. t. 1, p. 240.

(2) Tn his analysis, p. 41, M. Dunkin places the date of these let-
ters-patent hetween March 1681 and the 27th April 1683,
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other greater dues and duties than those with which they
are charged at present.”

85. In the years 1682, 1683 et 1684 (1) several conces-
sions are made by the new Governor, M. de la Barre and
the new Intendant M. de Meulle. Besides several condi-
tions which are inserted in preceding concessions those
which it may be proper to notice in some of these new
concessions, are the following :

lo. Seig. Bonhomme or Belair, 24 Nov. 1682 :

IX. ¢ And on condition that he shall cause the said
¢ lands fo be cleared, inhabited and furnished with building
“ and caltle, within two years from the date hereof, in
“ default of which the present concession shall be null and
“ poid.”

This conditions is often repeated, either in giving the
same delay or a delay more or less long, to execute it.

2e. Seig. of the Eboulements, 1 April 1683 :

IV. ¢ And shall preserve and shall cause 1o be preser-
¢ ved the oak timber fit for the building of vessels, and the
“ red pine fit for the making of tar, which may be found
¢ within the extent of the said places.”

30. Riviére du Loup, en haut, 20 April 1683 :

This seigniory had already been conceded by the in-
tendant Talon, on the 3rd Nov. 1672, to M. de Mannereuil
who had been Count Frontenac’s secretary. In the title of
this new concession, the Governor and intendant thus ex-

press themselves :

1) Analysis of M. Dunkin p. 40 to 45, where the references to
the titles of the Seigniories are indicated,
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« Having by our ordinance of the twelfth day of March
¢ last, and for the causes therein stated, declared the sieur
“ de Mannereuil to have forfeited his title of concession of
« Riviere du Loup...... and re-united the said concession
« to His Majesty’s domain, to be disposed of by us under
¢ his pleasure as we might think fit...... and after having
¢ caused our said ordinance of the said 12th March, ren-
« dered in consequence of the arréts of the King’s Council
“ of the Ath June 1672 and 9th May 1679 regarding the
¢ retrenchment of concessions, to be shown to us.” We read
further at the end of this new concession : ¢ hereby com-
“ manding the inhabitants who have settled on the said
¢ land without title or permission to acknowledge the said
¢ sieur Le Chasseur (new grantee) as the seignior of the
¢ said lands and hereafter pay him the customary dues.”

-~

~

4o. Isle Madame, 27th April 1683 :

Like mention (and in the same terms as the last) of
forfeiture, by ordinance of the same date, of the first con-
cession of this seigniory made by the intendant Talon, in
the year 1672, to the late Romain Bequet.

5. Augmenlation of Newville or Pointe aux Trembles ;
27 April 1683 : < to have and to hold the same unto him
his heirs and assigns under the same rights of fief and ju-
risdiction as he holds his said fief (of Newville,) the whole
forming but one seigniory and jurisdiction, and subject to
the same charges, clauses and conditions as he is now
charged with towards the King for his said fief of Neuville,”
which had been conceded or the 15th Dec. 1653 by the Go-

vernor M. de Lauzon, to Jean Bourdon under the custom of
Vexin-Frangais, (1)

6o. Lussaudiére ; 26 July 1683 :

(1) Titles of seig., p. 390,
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Like mention (and in the same terms as the new con-
cession of Riviére du Loup) of forfeiture and re-union to
the domain, by ordinance of the 26th May preceding, of a
first concession of this seigniory made by the Intendant
Talon on the 29th October 1672.

20. Isle Verte (Green Island), 27th April 1684 :

“ This is a new concession in the title of which we
read : ““and altho’ it appears that the said two leagues have
been heretofore conceded to several private individuals
more than thirty years ago, who have not since that time
taken possession, nor performed any work nor made any
clearing thereon, having for these reasons acquired no pro-
perty in the lands, and this being contrary to the intentions
of His Majesty, as appears by the Arréts of his Councillof
the 4th June 1672 and 9th May 1679, with regard to the
retrenchment of concessions, as much as is or may be
necessary, we have re-united the whole to the King’s do-
main, and, in consequence of the said re-union, moreover,
we give, grant and concede, &c., &c.”

8o. Freuneuse in Acadia; 20 Sept. 1684 :

Conditions :—2o. « at the accustomed rights and dues
according to the Custom of the Prevostship and Viscounty
of Paris, by which the said country is governed ;”

50.— That he will not suffer the said rivers St. John
and Ramouctou, to be embarassed so that the navigation

may be free.

All these concessions are made by one and the same
act, signed by the Governor and Intendant; and as we see,
some of them mention forfeitures and re-unions to the do-
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main in conformity to the Arréfs of retrenchment. These
arréts have therefore been put in force. (11)

86. By the Arrét of the Council of state of the 15th
April 1684 (1) in which the tenor of the letters patent of the
20th May 1676 is related, the King confirms the concessions
made by M. de la Barre and de Meulles since the 5th Jan-
uary 1682 up to the 17th Sept. 1683 inclusively, and orders
that the grantees ¢ shall enjoy the same in manner and
¢« form as set forth in the deeds of concession, without being
¢ liable to be disturbed in the possession and enjoyment
¢ thereof for any cause or reason whatsoever, upon the con-
¢ dition of clearing and making productive the lands con-
“ ceded to them, within six years, reckoning from the date
“ of the said concessions, on pain of nullity thereof, and
“ subject also to the payment of the dues with which they
¢ shall be charged.”

(11) Moreau de St. Méry ; t. 1, p. 392.

Arrét of retrenchment for the French Islands of the 12th October
1683, enregistered at Martinique the 2 May 1684: by which the
King “ ordains that the portion of lands which shall have been conceded
“ and cultivated in the said French islands of America, will incontes-
“ tably remain to those inhabitants who will have made the clearing,
“ without having any regard to the most ancient or most recent con-
“ cessions, unless that the proprietor of the most amcient shall have
before the end of the first month of the beginning of the work noti-
“ fied the proprietor of the older (newer) concession to cease the
“ clearing of the same until it has been otherwise ordained ; His Ma-
Jesty desires that all the lands which shall have been conceded before
¢ the last three years, and which shall not have been cultivated and
“ cleared, be re-united to his domain ; and with regard to those which
¢ are only partly cleared, and which by the too great extent of the re-
“ mainder of their concessions, cannot be cultivated by their proprie-
tors, His Majesty ordains that one half of the said extent, which
shall have remained uncultivated, will be retrenched by the portion
situated at the greatest distance from the said clearing and re-united
(1) Ed. and Ord. t. 1, p. 251. '
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This Arrét is followed by a mandate of the King order-

ing its execution. It confirms the new concessions of lands
which had been re-united to his domain either by a former
ordinance, or by the title itself of the new concession. So,
in -whatever manner the re-union is made, His Majesty
gives it his sanction, because it accomplishes the object of
his legislation on that matter.

87. The concession of the augmentation of the Seigni-
ory of Lotbiniére, made by Messieurs de la Barre and de
Meulles on the 1st April 1685 (1) sets forth, among other
conditions, this one : ¢ shall leave and shall cause to be
“ left, put and held in good order, the necessary roads and
‘ passage ways, otherwise the said concession shall be null
“ and of no effect.”

88. The 4th June 1686, the King in his Council of state
renders an Arrét on the subject of mills. This is the arrét
upon which the Seigniors chiefly found their pretensions

% to his domain, to be provisionally distributed anew to individuals
“ who shall present themselves to clear and cultivate them; with
regard to those upon which no clearance has been made in one year
¢ after the date of the said concession, His Majesty desires that they
“ be given to other inhabitants by the sieurs comte de Blénac Gover-
¢« nor and Lieutenant General and Begon, Intendant of Justice, Police
« and Finance at the said Islands, jointly, upon the condition never-
¢ theless that the concessions which shall have been newly granted,
« will be cleared and wholly made productive by the new inhabitants
# within the six following and consecutive years, otherwise and in
¢« default thereof and the said length of time elapsed, that which will

« remain uncleared, will be re-united to his domain ; His Majesty
¢« orders that the ordinances which shall he made by the said sieur

¢¢ Begon, on the subject of the re-union of lands, he executed according
« to their tenor and form souverainement and wn last resort, His
« Majesty giving him for that purpose all power jurisdiction and
& guthority.”

(1) Titres de Seig., p. 364.

-
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that the banalité of mills, in this country has become a legal
banalité, that is to say, existing independently of all conven-
tions. I will speak of it in another place.

89. From 1686 to 1688, inclusively (1) several conces-
sions were made by the new Governor and Intendant, Messrs.
Denonville and de Champigny. We again find, either in
the one or the other, all the stipulations of anterior conces-
sions ; I will transcribe here those only which we can notice
as particular in these new concessions.

lo. Isles aux Coudres ; 29 October 1687, ¢ and that
the same shall be inhabited - by no other persons than those
belonging to the said Seminary.” (Seminary of Quebec.)

(11)

(1) M. Dunkins Analysis p. 46 to b4 where the references to the
concessions are to be found. All these concessions are given, each by
one only act signed by the Governor and Intendant.

(11) Moreau de St. Méry, vo. 1, p. 453.

By letters patent of the month of March 1687, the King confirms
a concession made at St. Domingue the 16 Dec. 1684, by the Inten-
dant Begon to the Governor M. de Cussy, “ subject to the charge
¢ that he shall not be enabled to sell nor alienate the standing wood
¢ which shall be found on the said place, until he shall have cleared

“ two thirds thereof, in conformity with the said deed of conces-
“ sion,”

Ib. p. 459, 4772t of the King’s Council of State of the 22 August
1687 which gives to the Governor and Intendant of the Islands autho-
rity ¢ partly to reduce the concessions which are of too large an
¢ extent, and which the proprietors cannot make productive in a short
time ; concede to others the parts taken away , appoint to one and
the other the necessary time to clear them, and regrant to others
those which shall not have been cleared within the prescribed time,
desiring that in the concessions as well by the reduction of the old, as
in default of clearing, they oblige those to whom they shall make
concessions to plant a quantity of mulberry trees, in proportion to

the quant.ity of lands conceded to them, and to cultivate them unt!
they are in a state to feed silk-worms.”
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20. Bay aud River Cape Chat ; concession en censive
made 12 March 1688.

I. Upon condition of keeping house and home.

II. ¢ And one penny of cens payable each and every
¢ year, to the receiver of the King’s domain- in this Country,
“ at Quebec,—

~

III. ¢ That he shall preserve and cause to be preserved
“ the oak timber which may be found within the said lim-

“ its,
IV. ¢ That he shall give immediate notice to the King,

“ of the mines, ores and minerals which may be found
¢ therein,—

V. ¢ And that he shall leave the necessary roads and
passages,—

VI. ¢ The whole under the will and pleasure of His
¢« Majesty, and ¢n conformity with his ordinances and regu-
¢ lations, from whom he shall be bound 1o obtain the confir-
“ mation of these presents within a year, from the date of

¢ the same,”—

-

30. Rimouski ; 24 April 1688 :

V- ¢ The said ...... shall preserve and cause to be
¢ preserved the oak timber fit for ship building, which may
¢ be found on the land which he shall have sel aside for his
¢ principal manor.”

~

-

4o0. Lanoraie ; 27 April 1688 :

Certain heirs of Charles Sévestre set forth in their peti-
tion that this Seigniory had been conceded to him more than
thirty years, and more than twenty six since it became theirs

by succession ; that it had always remained uninhabited and
, 14
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andivided among the co-heirs, having not been so far :a\ble
to come to division : ¢ on account of the number of ‘co-
lLeirs whose residence is distant from each other, and ag
some of them are indifferent on the subject, that His Majes:
ty granted such concessions only in ordér that they may be
inhabited, cleared and cultivated,” they had moreover learned
¢ that the deed of concession which had been granted for the
said tract of land had been burnt at the time that the house
of the Sieur de Villeray had been destroyed by fire.” They
further prayed the re-union to the domain * in accordance
with the Arréfs of the King’s Council of State’” and a new
concession for their benefit; which is done by the title in
question.

50. Riviére de la Magdeleine ; 28 March 1689 : This
is a new concession of this Seigniory to sieur Denis Riverin,
and in the title of which we read as follows : ¢ Having
¢ notified Charlotte La Combe, widow of Antoine Caddé,
“ residing at Quebec, that we were desirous, in conformily
“ with the King’s intentions, that she should improve and
¢ selile the River de Ia Magdeleine.... ..the whole granted
“ and corceded to the said late Antoine Cdddé,......ac-
“ cording to the deeds of concession dated the 30th and 31st
May 1679, and no settlement having been commenced on
the said river nor on the said conceded tract of land,
wherefore we declared unto her that in accordance with
the order and authority which we have received from
‘ His Majesty, we were about to re-unite the said river and
the said lands conceded to the said Caddé, to His
Majesty’s domain, so that the same might be granted to
some other person who would be willing to open a settle-
ment thereon for the good and improvement of the
Colony, whereupon the said widow having declared unto
us her inability to make use of the said conecession or to
open any scttlement thereon, she has this day by act
- renounced the possession of the same, wherefore we have
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¢ re-united and re-unile the same to His Majesty’s domain,
¢ s0 thatneither the said widow Caddé nor the heirs of her
¢ husband may never claim any right thereto as if the same
“ had never been conceded. ‘

6o. In Lauzon, 14 October 1689 ; concession by the
Governor and Intendant to the Jesuit Fathers of one fourth
of a Jeague in front in the said Seigniory of Lauzon to
establish therein, a mision to the Indians of the Abénaquis
nation. It is therein said : ¢ and although we might
“ have granted of our own authority the aforesaid fourth of a
t league, there never having been any work performed on
¢ the said concession, nevertheless, in order to indemnify
“ and satisfy in some manner the Seignior proprietor of
““ the said cdte Lauzon for the curtailment of the aforesaid
“ Seigniory of Lauzon, we have conceded to him one
« fourth of a league in front unconceded. ... and annex the
“ said quarter of a league to the said Seigniory,...the whole
“ subject to the same penaliies and privileges as those sub-
¢ jectrto which he now holds the said seigniory.

90. In the years 1688 aid 1689 (1) the King confirms
several concessions by simple acts. We remark, that in
some of these acts, such as that of the 1st January 1688 for
the Seigniory of Trois Pistoles, it is said ¢ subject to the
¢« accustomed rights and dues according to the Custom of
‘ Paris,” while the deed of concession declared : ¢ subject
“ to the accustomed rights and dues according to the cus-
« tom of the Prevotship and Viscounty of Paris, which in
« this regardwill be followed provisionally, uniilit be ordained

“ by His Majesty.”

91. On the 14th July 1690 (2) the concessions made by
Messieurs Denonville and Champigny from the 15th Nov.

(1) Dunkin’s analysis, p. 49 and 53.
(2) Ed. and Ord. t. 1, p. 262.
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1688 up to the 15th Oct. 1689 are confirmed by an Arrét of
the King in his Council, similar to the Arréts of confirma-
tion already cited, and consequently containing the clause
of clearing and making the same productive within six years.

92. From 1690 a 1699 (1) the Governor and Intendant
Messieurs de Frontenac and Champigny make a very large
number of concessions, and the King gives several acts of
ratification. 'This is what we can remark as singular in
these concessions, as distinguishing them from the others of
which, they further more or less reproduce the stipulations.

lo. Miramichi, 18 April 1690 :

We read in this title given by the intendant Champi-
gny “ commissioner appointed for the execution of the armét
¢« of the King’s Council, of the 17th April 1687,” ¢ conside-
ring the said Arrél and the commission obtained according
thereto the same day...... by which we are commanded
to regulate and set limits to a certain extent of a land for
Nicolas Denis, on the footing of the largest concessions
granted in this country, upon the conditions therein set forth,
we, in conformity with the said Arrét...... have determi-
ned the concession of the said Nicolas Denis to be fifteen
leagues in front by fifteen leagues in depth.... upon the
condition that he shall clear it, namely, one third within
three years, reckoning from this date, and the remainder in
the three following years, in default of which and the said
time passed, it will remain forfeited, and the said extent of
land re-united to His Majesty’s domain, to dispose thereof
according to his pleasure; hereby prohibiting the said
Denis. ... in any manner to trouble or hinder those who
are and those who shall hereafter be, established, under
any possible pretext .... the whole in conformity with the
said Arrét of the King’s Council.”

e) Dunkin’s. analysis, p. 55, t. 76, containing the references to the
titles of concessions and acts of ratification.
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20. Ste. Marguerite, 27 July 1691.

We read in this title : ¢ Having been informed that the
¢ lands which have been conceded...... to the sieur Boy-
“ vinet.... under and in virtue of the title deed of the said
¢ concession bearing date the 1st February 1679, have been
¢ abandoned since the decease of the said sieur Boyvinet
“ which took place in the year 1686, and as it is the King’s
 intention that the lands which have been conceded should
“ be cleared and brought under cultivation, we have re-
“ united to His Majesty’s domain the lands mentioned in
¢ the title-deeds of the said concession,” and by the same
title a new concession is made of these lands to sieur Jac-
ques Duboys.

By act of the 18th February 1692, the King, well infor-
med, it is stated, ¢ that the lands which had been conceded
“ on the 1st Febuary 1679 to sieur Boyvinet had been aban-
“ doned since his decease which took place in the year
“ 1686, and the grant thereof had heen made in His Majes-
“ ty’s name on the 27th July 1691 to the said sieur Jacques’
¢ Du Bois,” confirms this new concession. Thus it was
with the knowledge of the manner in which the act of
re-union had been made, that the King gives his approba-
tion. This manner of proceeding then sufficed for the
validity of the re-union.

30. Augm. of Lotbiniere, 25 March 1693 :

“ Which (concession) shall be divided amongst his
children by equal portions, which shall form as many
distinet fiefs, the one independant of the other, and without
the right of primogeniture amongst them, and there shall be
one only jurisdiction which shall be indivisible, and of
which they will all equally benefit, if it should happen that
the said...... depart this life, without having disposed of
the present concession, without which it would not have
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been granted.”— Condilions : 8o. ¢ He, his successors and
assigns shall cause to be kept house and home by the inha-
bitants whom they may place thereon, on condition of paying
cens and renfes, otherwise and in default thereof, they shall
enter pleno jure in possession of the lands which they shall
have granted them.”

40. Riviére de Pocmouche, in Acadia, 17th August
1693 :

Concession to Philippe Esnault ; it includes one league
of land in front which had already been conceded to one
Degrais ¢ who,” Esnault declared in his petition, ¢ has
¢« retired with the English of Boston, and married an
“ English woman, although he was married to an Indian
“ woman, and his marriage had been solemnised in the pre-
¢ gsence of the church, and who owes him about two hun-
¢ dred livres, there having been no work on the land of the
“ said Degrais.” A new concession is granted to Esnault;
“ in consequence of the abandonment which the said
Degrais has made thereof according to the above statement
provided the same be found true ;”’ this concession is rati
fied by the King on the 15th April 1694.

50. Rowville ; 18 January 1694.

VI. ¢ Likewise to hold house and home on the domain
“ which he shall have reserved for himself, and to cause
“ the same to be kept by the tenants on the concessions
“ which he shall grant them.” '

VIL. To inhabit and cause the said concession to be
cleared, as soon as the present war shall be finished.

This last stipulation which isto be found, I believe,
for the first time in this grant, is repeated in several
others.
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6o. St. Frangois le neuf ; 1 March 1695 :

V. ¢ He shall likewise be held to reserve and have
“ reserved by his tenants, the oak timber and other timber
suitable for the construction of His Majesty vessels.”

7o. Lussdudiére ; 1 March 1695 :

This title makes a new deed of concession to M. du
Bourchemin of this seigniory already conceded the 29th
october 1672, after having, by the same title, pronounced
the forfeiture by the first grantee, and the re-union to the
domain, this last, it is stated, having only had a few trees
cut down and having left the country the followihg year
to proceed to France without having since returned, having
abandoned his said lands, ¢ which was contrary to His
“ Majesty intentions set forth by the Arréfs of his Council
¢ of the 4th June of the year 1672 and 9th May 1679.”

8. Lessard ; 8 March 1696 : (11)

Concession made upon ¢ the condition that the chil-
“ dren born of the marriages of the said Madame Fortin,
¢ shall equally divide the said lands among them after the
¢ death of the said grantees.”

(11) Moreau de St. Mery vo. 1, p. 557.

By arrét of the 26 Sept. 1696, the King ¢ ordains, that within six
years reckoning from the day of the date of this present Arrét for
all prefixion and delay, the inhabitants of the French islands of
America, who still have part of their lands uncleared, shall be Leld to
cultivate them in sugar cane, and to raise food and provisions for subs-
istence, or the commerce of the colony ; in default of which, His
Majesty desires that they be reunited to his domain at the diligence of
the Attorney General of the Sovereign Council, in accordance with
the ordinances which shall be made by the Governor General of the
said Islands and by the Intendant whom he has appointed for this pur-
pose, new concessions of the said lands to be afterwards made by them

in the acustomed manner.”
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VI. ¢ To clear and to cause to be cleared, immediately,
upon the penalty of forfeiting its possession.”

This last clause is repeated verbatim in several other

concessions.
90. Arriére fief in Lauzon ;1698 and 1699 :

« Upon the condition. ... of a silver cup of the weight
of a mark or its value in money, at each change of posses-
sor or seignior dominant.”

93, From 1699 to 1703 inclusively (1) we notice several
concessions made by the Governor de Calliéres, either with
intendant Champigny, or with the intendant de Beauhar-
nois, and also several distinct acts of ratification, given by
the King. This is what distinguishes the provisions of the
said titles from those of anterior ones ;

lo. Longueudl ; 26 January 1700 :

By this title the Seigniory of Longueuil is erected into
a Barony : lo. “lholding from us by reason of our regal
¢ right, by one only fealty and homage, acknowledgment
¢« and enumeration required by the laws of our Kingdom
« and Custom of Paris followed in the said country, under
¢ the said title, name and dignity of Barony,—

I1.—¢ without nevertheless the said tenants being held
by reason of the contents of these presents, fo any grealer
dues and duties than those with which they are now charged,”

III.—** No change of ressort, nor to contravene royal
cases.”

20. St. Frangois du Lac; 23 May 1701 :

(1) Dunkin’s analysis, p- 77, to. 84, coutaining references to titles.

f.{lgtthese grants appear to have been made, each by one and the same
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This is a single deed of confirmation of much earliér
toncessions, given by the King. These concessions go
back to the year 1678, and we read in the deed: And in
“ as much as the widow and heirs or assigns of the said
late sieur Crevier might be froubled with regard to the
enjoyment of the said concessions, as they have not yet
been confirmed and ratified by His Majesty within the
“ time which they should have been.”

13
[13

[13

If a grantee could be troubled for not having, within
the given time, required a deed of ratification of his conces-
sion, might he not be afraid of being so, and with much
better cause, for not having accomplished the obligation of
clearing and causing to be inhabited and consequently of
sub-conceding.

3o. Soulanges, 23 October 1702 :

L—¢¢ With the reserve of six arpents of land which
“ will best answer for the construction of a fort for the
King’s service, which land, may be taken by the said
Governor-General, without the said...... being able to
claim any indemnity, as well as the wood for the construc-
¢ tion of the fort and fuel for the garrison.”

40.—Concession to the Ursulines at Quebec, or near
Quebec, 1 June 1703.

This is a deed of ratification of this concession, given
by the King, ¢ although the confirmation, it is therein sta-
“ ted, was not made by His Majesty within one year recko-
“ ning from the said 26th day of December 1696, date of
* the concession.” (11)

(11) Moreau de St. Meéry, t. 1, p. 711-715.

Extract from the instructions of the King to sieur Deslandes, first
Commissatre ordonnatewr, performing the duties of intendant at St,

Domingue, p. 715: « There las been little method so far in the con-
” 15
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94. An arrét of the Superior Council, dated the 6th
May 1704 (1) orders the enregistration in that Council and
at the Royal Jurisdiction of Acadia, of an arrét of the King’s
Council of state of the 20 Maxrch 1703, ¢ by which,” it is
stated, ¢ His Majesty orders among other things that the
« province of Acadia shall remain re-united to his domain
« in all its extent, circumstances and dependencies, and
« dismisses the opposition of the Duke of Vandosme and
¢« the Sieur LeBorgne, on behalf of those in whose names
“ they proceeded, and which they had made to the Arréts of
“ the last February 1682 and 9th February 1700, as likewise
¢« of their demands and conclusions, as well as the Sieurs
“ de la Tour, Doublet, de Brevedent and others, and not-
withstanding His Majesty, for good reasons, grants sever-
¢« 3] quantities of land, as well to the said Sieur Le-

-

o
-

« cessions of the lands of St. Domingue ; the Governors have granted
¢ them to the inhabitants who have asked them, without examining
“ whether they were in a situation to make them productive, and
& whether it were necessary to take precautions, for the public benefit,
“ or to reserve some for those who might hereafter follow. His Majesty
¢ recommends to the sieur Deslandes to apply himself to 1his matter,
“ in concert with the said sieur Auger; and after he shall have visited
“ the localities, to cause the said inhabitants to produce the titles under
% which they possess the lands they have ; and in the event that they
% shall be of opinion that some of them are of too great an extent,
¢ they will reduce them to that which they can cultivate, in leaving
“ thereon standingwood and other necessary commodities, in having
“ boundaries placed to avoid all contestations with those to whom shall
“ Dbe afterwards granted that whick shall be taken away. If there be
“ any who have carried their residences upon the rivers or upon the
“ roads, so that they have deprived the public of a passage, they shall
cause it to be re-established, and they shall together prepare Procés-
“ Verbauz. They shall take care notto concede lands in which they
shall think fit to place towns or fortifications, in order that we may
“ not be compelled to pay an indemnity, as has taken place in Canada-’f

(1) Ed. and Ord. t. 1, p. 132.
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“ Borgne as to the said Sieur de la Tour and others, subject
‘“ to the charges and conditions therein expressed, with
¢ several reductions of concessions heretofore made.”

95. Several concessions were made by the Governor
and Intendant from 1704 to 1711 inclusively, and in this
interval several distinct deeds of ratification are given by
the King, besides his general deed of the 6th July 1711. (1)
The clauses hereafter transcribed will make known that in
which these concessions may differ from preceding ones.

lo. S8t. Paul ; 20 March 1706 :

I. « Subject to the condition of leaving the beach free
“ to all fishermen except the portion which he may require
¢ for his own fishery.”

I believe this is the first title which contains that
stipulation. It has been often repeated since that time.

20. Cloriden ; 2 May 1707 ;

X. « And after the said ratification and after the con-
« clusion of the present war, in default of holding house
« gnd home thereon, the said concession shall be re-united
“ to His Majesty’s domain ;” condition reproduced in the
same terms in subsequent concessions,—

30. “ Monnoir ; 25 March 1708 :

VII. ¢ The whole under the pleasure of His Majesty
¢« who hereby reserves to himself the right of disposing of
« the grounds which he may require, without paying any
¢« indemnity, should he be hereafter obliged to cause forts
¢« or others buildings to be erected on the said concession,
« and the right of taking on the same the timber fit for

(1) M. Bunkin’s Analysis, p. 84 to 90, containing references to the
titles and deeds [Brevéts] of ratification,
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« building, fencing and fortifying, which may be necessary
¢ to him, also without being held to pay any indemnity
« therefor.” 'This reserve is repeated in several other con-
cessions.

96. We have now reached the conclusion of the fourth
period of the history of our feudal institution. The fifth
commences with the two Arréts of Marly of the 6th July
1711, become celebrated in the discussion of the law abolis-
hing the seigniorial tenure. They were enregistered in the
Sovereign Council of Quebec the 5th December 1712. (1)

Before commencing the examination of the provisions
of these two Arréts, it is proper to make mention of a corres-
pondence which took place in the years 1707 and 1708 bet-
ween the intendant M. Raudot, Sr., and the minister M. de
Pontchartrain, at least in so far as the suggestions contained
in that correspondence might have exercised some influence
upon the Jeu de Fief in Canada, if they had been adopted
and put in force. (2)

Inletter of the 10th November 1707, M. Raudot points out
to the minister certain facts, which, in his opinion, are ser-
ious abuses in the Government of Canada and more parti-
cularly in that which relates to the concessions of lands:
“ Many inhabitants > he says ¢ have worked on the word of
“ the seigniors, others on simple tickets which did not
express the charges of the grant. Hence a great abuse
has arisen, which is, that the inhabitants who had worked
without a safe title, have been subjected to very heavy
rents and dues, the seigniors refusing to grant them deeds
except on these conditions, which they were obliged to

[14

«

(1) Ed. and Ord., p. 324, t. 327.

(‘2) This corrgspondence forms part of certain documents recently
printed, and obtained from the archives in the admiralty and colonial

departments at Paris, by M. Faribault, at the time of bis trip to Eu-
ropein 1851 p. 7, to 12. o '
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accept, hecause otherwise they would have lost their
labor : the consequence of which is, that, in almost all the
seigniories, the dues are different ; some pay in one way,
others in another, according to the different characters of
the seigniors by whom the grants were made....... I
should therefore think, my Lord, under your pleasure,
that to place things in some sort of uniformily and render
the inhabitants that justice which the seigniors have not
rendered them hitherto, and to prevent the latter from
committing the vexations to which the former will here-
after undoubtedly be exposed, it would be necessary that
His Majesty should give a declaration reforming, and
even regulating for the future, all the rights and dues
which the seigniors have taken and will in future take for
themselves, and that His Majesty should ordain that they
should only take for each arpent of the contents of the
grants one half-penny of rente and a capon for each ar-
pent in front or ten-pence af the choice of the grantee, that
the preference (Retrait) which the seignior stipulates for
himself in case of the sale of the lands held en roture
should be suppressed ; that the exclusive right of baking
should also be suppressed ; that in the places where fish
is taken, the right of the seignior should be reduced to
one tenth purely and simply, without any other condi-
tions ; that the exclusive right of grinding (banalité)
should be preserved to the seigniors on condition of their
building a mill on their seigniory within one year, failing
in which, their right should be forfeited, and without the
inhabitants being compelled, when one was built, to
have their grain ground there ; otherwise, my Lord, they
will never be induced to erect mills, from the privation of
which the inhabitants suffer greatly, being unable for
want of means, to avail themselves of the favor which
His Majesty has granted them, by permitting them to
erect mills in case the seigniors should not do so within a

year.”” (Namely by the Arrét of the 4th June 1686.)
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M. de Pontchartrain replies, under date of the 13th June

1708 :

[13
(19

4¢

¢« It would be very desirable to reduce the seigniorial
dues throughout the whole extent of Canada to the same
level. See what could be done towards this end and
report it to me.

“ Asto the dues paid to the seigniors, the valuation
complained of ought only to take place where it cannot
be paid in kind, unless the deed of concession say, at
the choice of the seignior ; but I would be for abolishing
this dues, because they afford an opportunity for vexation.
I will see what can be done in this respect, and I will
inform you of #t. With respect, to the privilege of bak-
ing (fours banaux ) all that is to be done is to follow and
enforce the decree rendered in the year 1686 by which
that matter has been settled.” (1)

On the 10th July following, M. de Pontchartrain writes

to M. Deshaguais at Fontainebleau :

[14

[13

(13

(44

«

[19

1

113

1

“ M. de la Touche, on leaving Versailles, handed me,
Sir, a letter from M. Raudot concerning the administra-
tion of justice with which he is entrusted in Canada,
together with a memorandum of the observations made
by you on each article. I have sent an answer to M.
Raudot in conformity with these observations, and have
told him that I would propose to the King. to
issue a declaration fixing the rights of the seigniors of
parishes in that country who have conceded lands to
settlers, as well for the past as for the future, at one half

“ penny of rente and @ capon for each arpent of land in
¢ front, or ten pence, at the choice of the party owing the

[13

same according to your advice. I requestyou to make a

“ draught of this declaration in concert with M. d’Agues-

(1) The arrét does not speak of ovens but only of banal mills.
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“ seau as you propose. Here is a letter by which I request
“ him to draw it up af his leisure, because I believe the Ca-
nada ships have now left so that we cannot send this
declaration till next year. I return you M. Raudot’s
letter, with the memorandum of your observations.”

114

15

[4

~

In his letter to M. d’Aguesseau, the minister said :
“ M. Raudot, intendant in Canada, has written to me, Sir,
that the seigniors of parishes in that country who have
granted lands to settlers have subjected them to all the
“ dues they pleased, which are almost all different from
“ each other ; that in most of these grants there are dues
“ which ought not to be tolerated, because they afford an
‘ opportunity of vexation, and that it would be necessary
‘“ to issue a declaration fixing the rents and dues of these
“ seigniors, as well for the past as for the future. I have
¢ requested M. Deshaguais to see you and take your leisure
“ to draw up this declaration.—I send him M. Raudot’s
letter which will inform you of what he writes on the
¢ subject.”

~
-~

~
-

-
-

97. If 1 have transcribed this correspondence, it is
because the Advocates who support the Attormey General’s
propositions, and consequently the largest pretensions that
the censitaires could themselves have set forth, have ap-
peared me to attach great importance to it, forgetting, it
may be, in their zeal, otherwise laudable, to defend those
propositions, that the seigniorial court, whatever may be the
latitude given to it, is not called upon to state what the law
should be, but merely what the existing law ts. The corres-
pondence in question contains suggestions only, which
might be more or less judicious, more or less demanded by
circumstances and the situation of the colony at the time
when they were thus made. It would be absurd for Jud-
ges, in the year 1856, to express an opinion in this respect.
Suggestions of reform, however good they may be, are not



120 «

legal rules, before the authority of the legislator has inter-
posed to give them legal sanction. On the contrary, they
suppose a legal pre-existing state, which they have, as an
object, to modify ; a legal state which is the duty of judges
serupulously to respect, as long as no modification is made
by superior authority.

The suggestions of M. Raudot, no more than the ins-
tructions of the minister, M. de Pontchartrain to M. Desha-
guais and to M. D’Aguesseau, could not have the effect of
changing or modifying the existing laws, as moreover the
one did not approve all the suggestions of the other. The
minister asked fresh information from the Intendant, which
this last gave him in a letter of the 18th October 1708 ; at
the same time, by an excess of politeness, he prayed M.
D’Aguesseau to take care of his health, to labor upon the
draught of the law which he charged him, only af his leisure.
This last made such a draught of the law, is true; but
returning politeness for politeness, he in fact took his own
time, as it was only in the year 1717 that he ushered it into
the world. This draught even, as it has reached us, always
remained in the situation of a simple project. It is there-
fore not a law ! How can we then be seriously asked, we,
who have no other duty than that of declaring what the low
is between seigniors and censitaires, to look upon this pro-
jected law as having something of a legislative character ?
It is carrying zeal too far ; we cannot go to that extent.

As regards the new informations communicated to the
minister by M. Raudot in his letter of the 18th October 1708,

I will speak of them more particularly in the article or cens
el rentes.

98. Itis in 1707 that M. Raudot’s zeal leads him to
make suggestions, which, had they been adopted, would
have attested, in a very perceptible manner, to say no
more, how far in the then existing systcm, the intervention
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of the King in the concessions of colonial lands could be
carried. It is 1708 that the King’s minister, seemingly de-
sirous of acting upon these suggestions, charges M. D’A-
guesseau to prepare a draught of a law conformable thereto,
at the same time telling him fo take his time. What does
the King in this interval? Does he wait, to intevene, that
M. D’Aguesseau’s project become law ? Not at all. While
this last seems to give himself up to the enjoyment of a
peaceable life in his study, the King promulgates the two
arréts of Marly of the 6th July 1711 (1) ; arréts which, in
resuming the past, and having no other effect than declara-
tory laws, imprint anew upon the Canadian feudal institu-
tion, but in terms much more explicit that the preceding
Edits and arréts had done, that distinet and particular cha-
racter, which the Kings of France wished to give it from
its very origin, and which we cannot misunderstand when
we study the first monuments of that institution.

99. It is worthy of remark that the two arréts of Marly
were preceded by Letters-Patent of the King, dated the
same day, 6th July 1711, enregistered at Quebec the 6th
November following, and consequently long, before the en-
registration of these two arréfs, which only took place on
the 5th December 1712 (2) ; by which Letters-Patent, the
King confirms a great number of concessions made by mes-
sieurs de Calliéres, Talon and Champigny, and Messrs. de
Vaudreuil and Raudot, on the 29th October 1672, 7th April
1701, 8th August 1702, 25th March, Ist August, 26th Sep-
tember, 24th October 1708, 7th November 1709, 8th July,
6th September and 17th October 1710 : “ Upon the condi-
“ tion of performing fealty and homage at the Castle St.
« Louis at Quebec of which they shall hold, and other
“ ordinary dues ; of preserving and causing to be preserved
“ the oak timber fit for the construction of His Majesty’s

(1) Ed. et Ord. vo. 1, p. 324 to 326,
®) Ib. p- 323.

16
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% yessels, that they shall give notice to His Majesty, or to
« the Governors and intendants of the said country, of all
¢ mines, ores and minerals, if any be found within the li-
¢ mits of the said concessions : of holding house and home
and causing them to be kept by their tenants, in defaulf
“ of which they shall be re-united lo His Majesty’s domain ;
«“ of clearing and causing to be cleared without delay, the
said lands ; of leaving the necessary roads for public
“« utility ; leaving the beaches free to all fishermen, with
“ the exception of those which they shall require for their
own fishing ; and in the event of His Majesty hereafter
requiring any part of the said lands to have forts, batte-
ries, exercise grounds, magasines and other public works,
His Majesty shall be able to take them as well as the
wood necessary for the said public works, without being
held to pay any indemnity. His Majesty desiring that
the concessions contained in the present deed be subject
to the conditions hereinbefore mentioned, without any
exception, under the pretext that they were not stipulated
in the said concessions.”

~
-~

We see that these letters-patent make no distinction
between grantees, whatever may be their titles, when they
order to hold and cause fo be held house and home, to clear
and to cause to be cleared without delay.

100. It follows from what precedes that, until the
conclusion of the fourth period of our feudal institution,
the alienation of the fief was unlimited, that is to say that
it could extend to the whole body of the fief, with this dif-
ference that as regards uncleared lands, it was obligatory
upon the seignior, while it was only optional with respect
to those lands which the seignior had cleared and made
productive ; thus having, in the latter point of view, the
quality of the alienation of the Fief under the 5lst article
of the Custom of Paris. But the canadian seignior, in thus
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alienating his fief, could he legally, as the seignior in
France within the jurisdiction of that custom, receive
enlrance money (deniers d’entrée,) besides the cens et rentes ?
This is what we shall see in treating of the two arréts of
Marly of the 6th July 1711.

101. The first of these arréts relates to the Seigniors,

to their obligation to concede; the second relates to the
censitaires, to their obligation to hold house and home and
to put their lands in a productive state.

-
-

L

-

-

The first ¢ ordains that within a year from the date of
the publication of the present arrét, for all prefixion and
delay, the inhabitants of New France to whom His Ma-
jesty has granted lands in seigniory, who have no domain
cleared and who have no inhabitants thereon, shall be
held to put the same in cultivation and to settle inhabitants

“ thereon, in default of which and the said delay expired

His Majesty wishes that they be re-united to his domain
at the diligence of the Attorney General of the Superior

¢ Council of Quebec and according to the ordinances whieh

~

-

~

-
~

shall be rendered by the Governor and Lieutenant Gene-
ral of His Majesty and the Intendant of the said Country ;
and His Majesty ordains that all the seigniors in the said
Country of New France shall concede to the settlers the
lots of land which they may demand of them in their
seigniories, at a ground rent, and without exacting from
them any sum of money as a consideration for such con-
cession ; otherwise and in default of their so doing, His
Majesty permits the said inhabitants to demand the said
lots of land by a formal summons, and in case of their
refusal, to make application to the Governor Lieutenant
General and intendant of the said country, whom His
Majesty enjoins to concede to the said inhabitans
the lands demanded by them in the said Seig-
niories, subject to the same dues as are laid upon other
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« lands conceded in the said Seigniories, which dues shall
¢« be paid by the new settlers into the hands of the receiver
« of His Majesty’s domain, in the city of Quebec, without
« jts being in the power of the seigniors to claim from them
¢ any dues, of any kind whatever.” (11)

102. We read in the preamble of this Arrét :—

« His Majesty having also been informed that there
«“ are some seigniors who refuse, under different pretexts,
« to concede lands to the inhabitants who demand the same
“ jn the hope of being able to sell them, at the same time
¢« charging them the dues and rentes paid by the established
« settlers, which is entirely contrary to His Majesty’s inten-
« tions and to the clauses of the titles of concessions by
which they are only permitted to concede subject to arent.”

~
BN

This statement has been objected to on the pretext that
the titles of concessions en fief given until that time, did not
contain the prohibition to sell, which this preamble presup-
poses. The discussion of this question would be an idle
one, since it would lead to no practical result. These
times are too remote, that the prohibition to sell, that is to
say of taking money, deniers d’entrée, of which the pream-
ble to the arrét makes mention, could give occasion to any

(11) Moreau de St. Méry, v. 2, p. 226.

Arrédt of the Council of State of the 1st Dec. 1710, for the re-
union of the un-cultivated lands in Turtle Island [Isle dela Tortue]
and coast of St. Domingue, ressembling that of the 26th Sept. 1696
[anté p. 104] except that it grants to the settlers but six months delay
to put them  in cultivation in sugar cane, indigo, and provisions ne-
“ cessary for the subsistance or commerce of the colony” otherwise
“ re-union to the domain “at the diligence of the Attorney General of the
“ Sovereign Councils of Leogane and of the Cape; and upon the ordinan-
“ ces which shall be rendered by the Governor of the said Island and
“ coast of St. Domingo,and by the commissaire ordonnatewr which
¢ it has appointed for this purpose. .. .”



125 o

claim. I will content myself by remarking that the King
was more than any one in a situation to explain what were
his intentions in the concessions of the seigniories in Ca-
nada ; that, if the prohibition to sell is not written in express
terms in the deeds of infeudation, it can be reasonably pre-
sumed that it results from the whole of the stipulations,
from their spirit and their tenor, as well as from preceding
legislation with regard to the obligation to clear and conse-
quently to sub-concede. To exact entrance money at the
epoch in question, was, it may be said without exaggera-
tion, equivalent in fact to a refusal to concede, and there-
fore a refusal to execute the obligation fo clear and render
productive, an obligation written in formal terms either in
the very titles, or in the édifs and erréts. Can it not even
be further said that the prohibition to sell is found in some
way written in terms sufficiently precise in two solemn do-
cuments already cited in numbers 42 and 44. I allude to
the arréts of the Sovereign Council of the 6th August and
8th November 1664. In the first, of which the execution,
according to its form and tenor, is ordered by the second,
we see the Governor and Bishop, who were specially char-
ged to have the arrét of retrenchment of the 21th March
1663 executed, requiring and concluding “ that all preten-
ded seigniors be prohibited from disposing of any unpro-
ductive lands by concession, on pain of nullity.” The word
« concession ” is not here employed to signify a concession
made subject to a simple rent charge, a mere lease @ cens,
which would be nonsense, but it is certainly meant as an
alienation for a money price, in one word, a sale. And
when the arrét of the 8th Nov. 1664 deprives the seigniors,
for the benefit of the King, of the price of fisheries leased by

them on their uncultivated and uninhabited lands, does it not
carry with it a virtual prohibition to traflic in the said lands
at a money price ? Besides, if, before the first arrét of Marly,

there could exist some doubts as to this point under discus-
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sion, there can be none since the enregistration of thisarrét.
The prohibition which it makes to the seignior to take
entrance money, joined to the injunction of conceding only
at a rent charge, is therein written in terms too formal and

too precise.

103. I must here change the order of dates which I

have so far followed, and cite the arrét of the Council of
State of the 15th March 1732, (1) as being very closely con-
nected with the arréts of Marly, the dispositions of which it
first relates. We afterwards therein read : ¢ And His Ma-

~
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jesty having been informed that, contrary to the exigen-
cies of these arréts, certain Seigniors have reserved to
themselves extensive domains within their estates which
domains, while still in standing wood, they sell instead
of merely conceding them for rents, and that some inha-
bitants, having obtained grants from the seigniors, have
sold them to others, who successively sold them again,
whereby a traffic, adverse to the good of the colony, is
effected ; and it being neccessary to remedy such perni-
cious abuses, His Majesty in Council hath ordained and
doth ordain, that, within two years from the date of the
publication of this arrét, all proprietors of land in Seig-
niory, as yet uncleared, shall be held to bring them into
cultivation and settle inhabitants thereon, otherwise, after
the expiration of that time, the said lands shall be re-
united to His Majesty’s domain, by virtne of this arrét,
without 2 necessity for any other. His Majesty doth
most expressly prohibit all seigniors and other proprie-
tors from selling any wood land on pain of nullity of the
deeds of sale and restitution of the price of the lands
sold, which lands shall, in like manner, be reunited to
His Majesty’s domain ; and further both the arréts afore-
§aid of the 6th July 1711 shall be putin execution accord-
ing to their tenor and torm.”

(1) Ed. and Ord. v. 1,7p. 531.
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104. On the part of the Seigniors, it has been said that
all the effect which the provision of the first arrét of Marly
which makes it obligatory to concede could have, was to
give the right to the inhabitants to obtain concession en rotu-
re, subject to the mere payment of rent, without being com-
pelled to pay any entrance money, if they refused this pay-
ment ; butthat, from the moment they gave their consent
thereto, the nullity of the concession could not be had, nor
the restitution of the money paid, as the arrét pronounced
neither the one nor the other. In support of this pretension
they draw an argument from the fact, that, by the arrét of
the 15 March 1732, the penalty of the nnllity of the contract
and the restitution of the price is attached to the sale which
Seigniors made of their lands ; from which it is conecluded
that this penalty was not in the arréf of Marly.

This may be true, in so far as the contract included 2
concession subject to rent charge ; the arrét of Marly allow-
ed it to subsist : but to conclude from this that the restitu-
tion of the entrance money could not be had, is to reason
falsely, and to expose oneself to fall into the absurdity of
pretending that the legislator, in one part of his law, per-
mitted to do that which he prohibited from being done in
- another part of the same law ; a prohibition which, in the
preamble, is declared to be one of the principal objects of
this law.

105. It must be said, then, the penalty of the restitu-
tion of the entrance money, that is to say, of the price of the
sale, is to be found in the errét of 1711, although that of the
nullity of the grant is not to be found in it. But the abuse
which this arrét had, for its object, to prevent, still conti-
nuing to exist, the King went yet further, in his arrét of the
15th March 1732 ; he maintained, not only the penalty of the
testitution of the money price, but he declared also the
penalty of the nullity of the contract, both as a grant and as
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a sale, in ordaining that in such case the lands sold should
be reunited to his domain. The penalty fell on the two
parties to the contract, the censitaire equally with the sei-
gnior, which, by the arrét of 1711, it extended only to the
seignior.

106. Besides this, the arrét of 1732 includes a provi-
sion which is not to be found, in the arrét of Marly. It
appears that the seigniors were not the only persons who
were guilty of the abuse which the King wished to repress
namely, that of selling lands before they were cleared.
Their censitaires had learned to imitate them by selling, in
their turn, before clearing them, the lands which they
had received in concession, and the buyers resold them, in
the same way, to others, without putting them in cultiva-
tion. This new abuse the King wished, likewise, to re-
press by his arrét of 1732. He believed he would succeed
in this by declaring against these sales of the censitaires
the penalty of nullity, the restitution of the price, and the
reunion of the lands to his domain, just in the same way as
he had declared against the sales made by the seigniors.

107. From 1713 to 1718, some grants were made by
the Governor and the Intendant, Messieurs de Vaudreuil
and Begon, and patents of ratification were given by the
King to some individual grantees. (1), (11).

(1) M. Dunkin’s analysis ; part 2, p. 1,t0 5.

(11) Moreau de St. Méry, v. 2, p. 395.

Ordinance of the King of the 16 October 1713 which enacts:
that the proprietors of lands situate in the Island of Lia Tortue and
Cate St. Domingue, whether by concession or contract of acquisi-
tion, be held to make an establjshment thereon and to commence
the clearing of the same within a year from the day of the date of
these presents, and to clear two thirds of the same in the space of
the six following years ; namely one third in the first three years,
and the other third in the three ensuing years,” under the penalty
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One of these concessions, that of the augmentation of the
seigniory of Beaumont, made on the 10th April 1713 (1), is
distinguished from the previous concessions by a condition
altogether peculiar, and which we meet here for the first
time : it is that ¢ he shall concede the said lands.on a
“ mere rent charge of 20 sols and a capon (@ simple tilre de
“ redevance de 20 sols et un chapon) for each arpent of front
“ by 40 in depth, and six deniers of cens, withoat power
¢ to insert in the said concessions either any sum of money
‘ or any other obligation than that of the mere rent charge,
“ and those hereinbefore mentioned, agrecably to the inten-
tions of His Majesty.”

-

I

-

The seigniory of Mitle-Isles; conceded to the sieur Du-
gué, on the 14th September 1683, not having been cleared,
was reunited to the domain of the Crown, on the demand
and the conclusions of the Attorney General, by an ordinance
of the Governor and the Intendant, BMessrs. Vaudreuil and
Begon, rendered on the Ist March 1714, in conformity with

of reunion to the domain ; directs the insertion of a clause to that effect
in the new concessions ;  we give permission to the proprietors of the
“ said lands to preserve one third thereof in standing wood; and we
« forbid them to sell the lots which are conceded to them, or which
¢ they shall have bought, unless there be one third cleared, under the
“ penalty of re-union to our domain, of restitution of the price of the
s sale, and of a fine of one thousand livres . ... forbidding them also
to sell any wood from the said lands, excepting it be wood for dying,
unless they have cleared one third, under the penalty of a fine
of one hundred livres....it being our wish that all the penalties of
re-union and fine, mentioned in and by these presents, shall not be
reputed, in any instance, comminatory pemalty [peines commina-
toires] ; and that all the disputes and matlers that may arise in con-
nection with the execution of these presents may be judged by the
Governor and the Commissatre-ordonnatenr of our Island of La
Tortue and Cote St. Domingue.
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(1) « Titres des seig. 7 p. 64.
17



130 «

the first arrét of Marly : and on the 5th of the same month,
it was conceded anew to Messrs. de Langloiserie and Petit,

(1).

Besides the ordinary conditions, and particularly those
which are inserted in the general patent of ratification of the
6th July 1711, this new concession contains also that of
subgranting at a fixed rate, like the grant for Beaumont,
with this difference, nevertheless, that such rate in the sei-
gniory of Mille-Isles might be exacted on a land of 30 ar-
pents in depth, instead of 40.

The concession of the first part of the seigniory of the
Lake of Two Montains contains the special clauses which
follow : (2)

Ist. ¢ On the condition that they shall, at their own
cost, make all the necessary outlay for the change of the
“ said mission (the transfer of the Indian mission from the
¢ Sault au Recollet to the lands of this new seigniory.)

3

-

-

2nd. “ And to cause to be erected there, at their ex-
¢ pense, a Church and a fort of stone for the security of the
Indians, in conformity with the plans which shall be sent
to us by them immediately, to be by us seen and appro-
“ ved, and that the said buildings shall be completed within
“ the space of two years.

10th. “ To concede the said lands on a mere rent
charge of 20 sols and a capon, for every arpent of land in
front by 40 arpents in depth, and of 6 deniers of cens,
without that there can be inserted in the said concessions
either sums of money or any other charge than a mere
rent charge, according to the intentions of H. M.”

[19

«

[43

119

(1) Titre des Seig. ; p. 59.
(2) Titre des Seig. ; p. 337,
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The patent of ratification of this concession, given by
the King on the 27th April 1718 (1), has this peculiarity that
it modifies many of the clauses of the deed of concession,
and that it is therein said that the concession is made valid,
“ only as regards the charges clauses and conditions which
¢ shall be expressly mentioned in the present patent.”

The 10th clause of the deed, which is the 12th in the
patent, we find thus modified: ¢ to concede the said lands
“ which shall be in standing wood, on a mere rent charge of
¢ 20 sols and 1 capon for each arpent in front by 40 arpents
¢“ in depth, and of 6 deniers of cens, without that there can
“ be inserted in the said concessions either sums of money
¢ or any other charge besides a mere rent charge, H. M.
‘ nevertheless permitting them to sell, or give on a higher
“ rent charge, the lands of which there shall be at least one
« fourth cleared.”

~

108. In the interval which embraces the preceding No.
the King by letters patent of the month of July 1714, re-
newed in favor of the Eclesiastics of the Seminary of St.
Sulpice the concession which he had already made to them
by arrét of the 23th April 1704, of the right to receive the
seigniorial dues, upon the exchanges of lands in their sei-
gniories of ¢ the island of Montreal, Codte St. Sulpice,
islands Courcelles, and dependencies,” in conformity with
“ his Edicts and Declarations of the 20th March 1673
and 20th February 1674, and others given in consequence,”
(2). This concession had been made to them by way of in-

(1) Brevets de Ratification ; p. 7.

(2) Ed. and Ord. v. 1, p. 342.

Tt is stated in these letters patent that the arrét of 1704 had not, as
yet, received execution, because the copies which had been sent to

New France had been lost with the vessel which carried them.
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demnity onaccount of their resignation of the superior juris-
diction (Ja haute justice), (11)

109. According to the chronological order pursued by
M. Dunkin in his analysis of the Titles of the Seigniories,
it does not appear that any concession was made from 1717
to 1727. The fact is explained by the following extract of a
“ mémoire from the King to MM. de Vandrenil
“ and Begon,” of the 23 May 1719. (1) “ H. M.
« has seen the memoir of the sieur Desjord Moreau, cap-
¢ tain in the forces, who demands a concession of land to

(11) Moreau de St. Mery ; v. 2, p. 474,

Ordinance of the Governor and the Comumissaire Ordonnateur, of
the 3rd Dec. 1715, which, on the remonstrance of the King’s Attor-
ney General to the Superior Council of the Cape, and in exe-
cution of the arrét of the 1st Dee. 1710 and of the Declaration
of the King of the 16th October 1713 [above p. 128,) « reunites to
“ 1he domain the hattes and corails of the said place called Limbé, lands
¢ abandoned, concessions which have not been rendered productive,

¢« and of those which shall be more than one thousand square paces
i

=

although partly cleared...... declares the pretended proprietors of
the said hattes and corails and lands abandoned, deprived of their pre-
tentions, whether they have acquired them by conzession, acquisition
or otherwise, in default of their having maintained, settled, and pro-
vided them with cattle, in conformity with the terms of the conces-
sions, the practice observed in the colony at all times, and the arréts

N

[

[4

&

-

-

-

[4

P

and declaration of the King rendered on this subject «+..... and
again adjudicating upon the said remonstrance of the Attorney Ge-
neral, on the occasion of some proprietors of the said hattes and corails
having sold of those raques standing wood without having wholly
cleared them, or even the said wood, to workmen, contrary to the
express prohibitions of TL. I. mentioned in the said declaration of
the King, under the penalty of a fine of one thousand Zivres against
“ the former, and one hundred Zivres against those who have only sold
the wood ; we declare the sales made of the sajd lots, standing wood
¢ and timber null and of none effect, &e,”

(3) Documents obtained in Paris 5 p. XV. see ante no. 96.

- & oA =~
P~ N

-

-~
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* be held in Fief and Seigniory, with (sic) «ll mean and
inferior jurisdiction : this grace would be willingly gran-
¢ ted to him, but the great number of Seigniories having
¢ proved but too prejudicial to the settlement of Canada, it
“ has for many years been determined to grant no more of
¢ them, which H. M. has again explained to the sieurs de
“ de Vaudreuil and Begon, by his dispatch of the 15th
‘ June 1716, and his intention is not to change any thing.
“ He does not for the future wish to grant concessions
‘ except en roture. In the mean time, although he has
“ ordered them to make the said concessions only of 3 ar-
¢ pents in front and 40 in depth, in good lands, he will
“ approve of their making them larger if they think proper.”

o~

It was in the year 1717 that M. D’ Aguesseaun concerted
the project of law of which mention has been made in no.
97, and to which he gave the title of ¢ arrét to annul in the
¢ grants and contracts of concession made in Canada the
¢ clauses contrary to the Custom of Paris, and to order that
¢ it shall be observed there for the future.”

No notice was taken of it, and the work of M. D’A-
guesseau remained in the state of a mere project. Still
forther (1) we see the King in letters patent of the month of
August, by which he established the Western Company, and
conceded to them the Province of Louisiana, giving that
Company ( art. 8. ) the right ¢ to sell and alienate the
¢ lands of their concession at such cens el renfes as they
¢ may judge proper, even to grant themin franc-aleu, without
¢ jurisdiction or Seigniory.” (11)

(1) Edits et Ord. in-8o. t. 1, p. 377.

(11) Moreau de St. Méry; t. 2, p. 590.

Ordinance of the administrators, of the 14th September 1717, which
on the remonstrance of the King’s Attorney General to the Council of
the Cape, and in execution of the arréts of the council of state, and the
leclaration of the King, of the 1st Dec. 1710, and 16 Oct. 1713 and
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110. After a laps of ten years, we see the concessions
in Fief revived in Canada. The first, which is dated the
18th August 1727, (1) is that of the augmentation of the
Fief S¢. Jean, adjoining the Fief of Riviére du Loup, in the
district of 8 Rivers: It was given by the Governor, the
Marquis de Beauharnois, and the Intendant Dupuy, to the
Religious Ursuline Ladies of 8 Rivers, with the right of
inferior jurisdiction only ¢ forthe cens ef rentes, redevances,
« Jods et ventes, quint et relief, and all other seigniorial rights
« and dues.. whatever may be the sums they may amount to..”
Their judge, also, was to have cognizance...... of all per-
sonal matters between ¢ their subjects and vassals, as high
“ as the sum of 50 sols, and of all offences, the penalty for
« which shall not exceed 10 sols.” The conditions pecu-
liar to this Grant, as distinguishing it from former con-
cessions, are :

1st. ¢ Under the obligation that the appeals of their
¢ officers shall be immediately before the royal jurisdic-
¢ tion, and the Lieutenant General of 3 Rivers, to whom
¢ their judge shall be obliged to give notice in case of offen-
¢ ces punishable by a larger fine.

~

-

-~

2nd. “ Under the obligation to cause all the criminals,
¢ who shall be found within the extent of their Fief to be

of the regulations of the 3rd Dec. 1715 [above p. 124, 128, 132,]
reunites to the domain several concessions which had not been made
productive, declares null and of no eflect all the sales and transfers of
uncleared lands, whether made before Notaries, or privately, orders
that the vendors and grantees of such lands shall be sued at the ins-
tance of the Attorney Greneral or his substitutes..... so that they may be
condemned in the fine of one thousand livres, mentioned in the declara-
tion of the 16th October 1713...... and the price restored to the pur-
chaser, whose lands shall be reunited, to be conceded, if considered

reasonable, either to said purchasers or to others who present themsel-
ves and who have no lands.”

(1) Brevéts de Ratif. p. 84.,
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“ conducted to the prisons of the Royal jurisdiction at 3
“ Rivers, in consideration whereof they may themselves
“ have sergeants and prison,

9th. The usual reservation of land and wood for the
construction of forts, ¢ without being liable to any indem-
¢ nity towards the said Religious Ladies, nor towards the
¢ proprietors of the said lands necessary fo His Majesty,

11th “ And not to concede, on the part of the said Re-
«“ ligious Ladies, the said lands, but on a simple rent charge
* of 20 sols and 1 Capon for each arpent of front by 20 ar-
“ pents of depth, without that there can be inserted in the
¢ said concessions either any sums of money whatsoever,
“ or any other charge besides that of a simple rent charge
¢ according to the intentions of H. M.” (11)

The second concession, which is that of Beauharnois,
or Villechauve, was made by the King himself on the 12th
April 1729, (1) to the Govermnor, the Marquis of Beauharnois
and to his brother the sieur Claude de Beauharnois de
Beaumont. It contains only the conditions inserted in the
general patent of ratification of the 6th July 1711 (above
no. 99.) So it makes no mention of the rates of the rent
charges for subgrants to be made en censive.

The third of the concessions made since 1727, is that of
Desplaines, in augmentation of that of Terrebonne, which
had beenconceded on the 23th December 1673 (above p. 175)

(11) Moreau de St. Mery, v. 3, p. 250.

Ordinance of the administrators of the 30th April 1728, which
annuls concessions of which there had been made « trafic and
commerce, in contempt of the ordinance of the King and the regula-
tion on that subject” and ordains that the price of sales or transfers
shall be paid back by the grantees or vendors.

1) 20d vol. of ¢ documents seigneuriauz ” published at Quebec
in 1852, p. 260 8 d
in 5 p- 260,
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The Governior and the Intendant, by letters of the 22th July
1730 (1) had allowed the Seignior of Terrebonne, the sieur
Louis Lepage de St. Clair, to continue to make settlements,
to the depth of two leagues, under the King’s pleasure, who
on the 10th April 1731 (2), gave him a grant of that depth,
on all the front of his Seigniory of Terrebonne, ¢ at the
same dues which are attached to the said seigniory, and on
the same rents, clauses and conditions to which the same
is liable.”

Finally, the fourth of these concessions, which were
anterior to the arrét of the 15th March 1732, (above no.
103,) was made, on the River Yamaska, by the Governor
and Intendant, Hocquart, to the Bishop of Samos, Coadju-
tor of Quebec. It bears the date of the 15th Oct. 1731. (8)
That which distirguishes this from previous concessions is
the following clauses : ¢ and that he shall cause the same
conditions to be inserted in the concessions which he shall
make to his tenants, subject to the Customary cens ef rentes
and dues for each arpent of land in front by 40 in depth.”
(4)This clause is found in subsequent concessions.

1I. In No. 103, have given an account of the arrét
of the Council of State of the 15 March 1732 which was
enregistered at Quebec on the 4th September of the same
year. It was rendered in consequence of the representa-
tions made by Messieurs de Beauharnois and Hocquart, in
a letter of the 10th October 1730 and reiterated in another
letter of the 3rd October 1731, which they addressed to the
minister, in reply to that which he had written on the pre-

(1) b.  p. 140
(2) Brevets des Ratif., p. 4.
(3) Titres des Seig. p. 156.

(4) This concession was re-united to the domain by ordivance of
IOLh May 1741, with many other seigniories in defauit of their having
been clearved.
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vious 24th of April. (1) The enacting part of the arrét is
borrowed almost litterally from the letter 3rd October 1731.

To transcribe here the letter of the minister will suf-
fice to show how persistent was the King’s desire relative to
the obligation of Canadian Seigniors to clear and, as a con-
sequence, to concede :— '

T have received the letter which you wrote me on 10th
“ Qctober of last year, on the subject of granting the lands
¢ of Canada, and I have given an account of it to the King.
¢ His Majesty has learned with pain the inexecution of the
“ arréts of the 6th July 1711, on the subject of these lands,
“ and the abuses that are committed in violation of the said
“ arréts. He would have determined, for the purpose of
“ putting an end to a disorder as prejudicial to the settle-
¢ ment of the colony as to the interests of the inhabitants
“ and of commerce, to issue a decree ordering the execu-
tion of those of the 6th July 1711, and to declare at the
“ same time null and void all grants of land in seigniory
« or in roture which have not been confirmed and have not
“ heen improved, and to forbid your making any grants of
¢ land until the ferrier is completed and until otherwise
ordained, but he has been pleased to wait until he has
received your answer and your opinion thereon. These
« prohibitions have two objects ; the first to finish the work
« of this terrier ; the second to effect the reservation of the
forests in order to prevent the scarcity of wood, of which
“ you state that the grantees of the front lands already feel
“ the want, and also, to form hereafter a domain for His

“ Majesty in the country.

<

~

~

3

-~

[4

-~

[4

-~

« It will be only by examining the ferrier that the
« extent of these forests can be well and usefully ascertai-
« ped. M. Hocquart cannot therefore pay too much atten-
¢« tjon to this long protracted work.”

(1) Documents obtained from Paris. p. I1I, IV, V, and XVL.
18
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f12. We see mention of this arrét of 15 Maych 1732 —
in a deed anterior to its enregistration in Canada. It is in
a patent of ratification, given by the King on the 8th
April 1732, of the concession made to the Bishop of Samos
on the 15th Oct. 1731 (above no. 110). The 6th clause of
this patent says : ¢ under the obligation to make it produc-
“ tive, and to keep house and home and to cause the same
“ to be kept by his tenants, within the time limited by the
“ arrét of the council of state of the 15th March last, in
“ wefault of which it shall be reunited to. H. M. domain.”

113. From the enregistration of the arrét of the 15th
March 1732 to the year 1740, inclusively, a very great num-
ber of concessions were made by the Governor and Intendant
Messieurs de Beauharnois and Hocquart, and many patents
of ratification were obtained from the King. The clauses
of most of these concessions, especially those given along
the borders of Lake Champlain, are almost always alike;
they contain the conditions inserted in the general patent of
the 6th July 1711 (I). The following may serve to distin-
guish some of these concessions from each other and from
those that preceded them :

Ist. Augmention of the seigniory of the Lake of Two
Mountains ; 26 Sept. 1733. (2)

At the end of the usual clause, “ to cause the same
conditions to be inserted in the concessions which they
shall make totheir tenants, ” the deed adds these words:
subject to the customary cens et rentes and dues for
each arpent of land in front by 40 arpents in depth. ”
The patent of ratification is dated the 1st March 1735 (3)
We read therein : * The King......on the representation

(13

[49

(13

(13

(1) M. Dunkin’s analysis ; part 2, p- 8, t. 24,
2) Titre des Seig. ; p. 171.
(3) Brevets de ratif. p. 8.
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to him of the concesston made on the 26 Sept. 1733.....

also......of the patent of the 27th April 1718, by which
he has conceded to the same Seminary the said seigniory
.called the Lake of Two Mountains...... confirms the
said concession, subject to the charges, clauses and con-
ditions hereinafter mentioned, namely,.... 11o. to cause
the same conditions to be inserted in the concessions by
deed which they will make to their tenants, subject to
the usual cens, rentes and dues on each arpent of land in
the neighbouring seigniories, regard being had to the
quality and situation of the lands at the time of these
particular concessions, that which H. M. wishes also te
be observed as regards the lands and hereditaments of
the seigniory of the Lake of Two Mountains belonging
to the said Eclesiastics, notwithstanding the fixity of the
said cens and dues and of the quaniity of land of each
concession mentioned in the said patent of 1718, from
which H. M. has derogated ......12th. H. M. desiring
that the said concessions (that is to say, the two parts of
the seigniory) may be restricted and subjected to the
above mentioned conditions without any exception under
pretence that they shall not have been stipulated, as well
in the said concessions of 1733 as in the said patent of

the l7t}1 April 1718.

2nd. St. Mary, St. Joseph, and St. Frangois, Beauce,

on the 23rd Sept. 1736. Three similar concessions were

made, on the same day, to MM. Taschereau, Rigaud de Vau-
dreuil.and Fleury de la Gorgendiére ; (1) and on the offer of
the grantees, their title deeds imposed upon them the obligation

111

to make, within three years, jointly, a highway for horses

and carriages.... to commence from the bank of the river
St. Lawrence and be continued through the lands of the

concessions belonging to the heirs Charest (seig. of Lau-

(1) Tit. des Seig. p. 178 f0 181.
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zon) and to the heirs Joliet, without interception until oppo-
site the Islet au Sapin, even to cause bridges to be made at
the places where they shall be considered necessary for the
passage and the accomodation of the inhabitants who would
wish to go and establish themselves, as well in the said
two old concessions as in that granted by these presents,
and those which are and shall be granted above the same.

3rd. St. Etienne, 15th April 1737, (1)

¢« Under the obligation by the said sieur Cugnet to
¢ contribute, for his portion, to the road which the said
¢ sieurs Taschereau, Rigaud de Vaudreuil and de la Gor-
« gendiére are bound to make, by the terms of their con-
¢« cessions.”

-

4th. Fief St. Etienne, at 3-Rivers, 12 Sept. 1737.

New concession of this Fief to the ¢ Company of the
forges established at St. Maurice ” ; 3rd, under the ordinary
obligation to give notice of mines, ¢ with the exception of
_ ¢ iron mines, of which the privilege has been granted to
¢ the said parties interested.” ‘

There had been a previous concession of this Fief ; and
in the new title-deed which makes express mention of the
arrét of the 15th March 1732, it is stated that this first con-
cession had been reunited to the domain by ordinance of
the 6th April, then last.

5th. St. Giles de Beaurivage ; 1st April 1738. (2)

Concession by the Governor and the Intendant to Gilles
Rageot, containing, on the demand of this latter, the follow-
ing clause * We declare that after the decease of the peti-
* tioner and his wife, the said Fief shall be divided equal-

(1) Tit. des Seig. p. 189.
(2) Titre des Seig. ; p. 200.
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¢ ly among the said three children, or those of them that
¢ shall survive, derogating therein as far as necessary from
“ all Customs hereunto contrary, in that respect only.”

114. We have already seen that at different periods
there had been, in virtue of the arréts of retrenchment, of
those of 1711 and 1732, several reunions of seigniories 1o
the King’s domain, in default of their having fulfilled the
obligation to clear. Twenty were effected by a single
stroke by one judgment or ordinance rendered by the Go-
vernor and Intendant Beauhamois and Hocquart, on the
10th May 1741, (1), on the requisition of the Attorney Ge-
neral against the same number of Seigniors duly summon-
ed, (of whom 17 appeared and 3 made default) ¢ in order
“ that it should be adjudged and ordained, that failing on
“ their part, agreeably to the terms of the arréfs of the
¢ King’s Council of state of the 6th July 1711 and the 15th
“ March 1732, and within the time therein mentioned, to
“ have put into cultivation and made productive the lands
“ in Seigniories which have been conceded to them, and to
¢ have placed, and established inhabitants thereon, they
¢« ghall be and remain reunited to the domain of His Ma-
“ jestyin this country.” Notwithstanding the reasons given
by the Defendants and their demand of a new delay, the
reunion was pronounced by the judgment which declares:
¢« Considering His Majesty’s ordinances of the 6th July
«. 1711 and the 15th March 1732, and his orders addressed
“ to us, last year, by which he commands us most express-
¢ ly to proceed to the reunion to his domain of lands conceded
« of old and lately, in default of the proprietors thereof ha-
« ving fulfilled the conditions explained in their titles.”

« We rendering judgment, on the requisition of the
« King’s' Attorney General, have reunited and do reunite

(1) Edit and Ord, in-8o. t. 2, p. 555,
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i

to M. M’s. domain the lands hereinafter mentioned, to

Wit eaess

“ We have in consequence declared all the grantees
“ above named deprived of all right in and property to the
“ said lands ; and mnevertheless considering in some sort
“ the representations made by some of the said Defendants,
“ we reserve to ourselves, under the King’s pleasure, the
“ power to give new deeds of concession for the same lands
“ to such of the said defendants as will prove to us, within
¢ a year, that they have, in good earnest, by expenditure
“ and actual work, rendered productive a considerable part
“ of the said lands, or placed settlers thereon, in the course
 of the said year, which time being passed, in virtue and
“ execution of these presents, and without that there shall
“ be occasion for any other, the said lands shall be conce-
¢ ded to whom and as it may appertain.”” (1)

115. Between the date of the reunion of these 20 sei-
gniories and the 30th April 1743, (2), we notice several pa-
tents of ratification and some concessions, of which one,
made by the King to the Intendant Hocquart on the said
day, the 20th April 1743, was “ on Lake Champlain and
‘ opposite Fort St. Frederic.”

In the number of these concessions is that of the 22nd

(1) All these concessions, so reunited to the domain, dated from
1731 to 1737 inclusively, and were all situated in the Upper part of
the River Chambly and on Lake Champlain, with the exception of
two, one of which, made on the 15th October 1731 to the Bishop of -
Samos, afterwards Bishop of Quebec, was on the River Yamaska, and
the other made on the 6th October 1736 to the sieur d’Argenteuil,
was situated at the end of seigniory of Lanoraie. Several of the
lands so reunited were reconceded, some of them even to the first
grantees.

{2) M. Dunkis’s analysis 5 p. 20 and 26,
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March 1743, (1) made by Messieurs Beanharnois and Hoe-
quart to the sieur Daniel Lienard de Beaujeu, of a seigni-
ory (now Lacolle) which, it was said, had been reunited to
His Majesty’s domain by our Ordinance of 10 May 1741,
in conformity with the arrét of the King’s Council of State
of the 6th July 1711;” subject to the condition, 7th ¢ to
“ clear and cause to be cleared, without delay the said
¢ lands, and to prove to us that he has performed work
¢ therein, between this time and the ensuing autumn, fail-
¢ ing which the present concession shall be and remain null
¢ gnd void by virtue of the said arrét of the King’s Coun-
“ cil of State and of our said Ordinance of the said 10th
“ May 1741 and without that there shall be necessity for
¢ any other.”

~

On the 1st May 1743, the Sieur Foucault, whose seigni-
ory was one of those reunited by the Ordinance of the 10th
May 1741, having proved that he had performed work, in
elearing, which was considered sufficient, obtained a new
grant of the seigniory, with the augmentation of a league of

front (2)

116. We perceive by the deed of concession of Livau-
diére dated .the 20 Sept. 1744 (8) that it was made by the
Governor and the Intendant, in execution of two Arréfs of
the King’s Council of State, one of which is dated the 20th
April 1742 and the other the 10th April 1743. The first cf
these arréts, rendered in a contestation between the sieur
Hugues Jacques Péan de Livaudiere and the sieur Jacques
de la Fontaine, had declared null and void a patent of the
30th April 1787, confirming a concession made to the latter
on the 10th October 1736, and ordered to concede to the
former the seigniory in question. The second erréf had

(1) Titres des seig. p. 203
(2) Tit. des Seig. p. 205.
(3) Tit. des Seig. p. 208,
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dismissed the demande of the Religious Ladies of the Ge-
neral Hospital, made by them praying for delay in granting
the deed of concession in favor of the said Sieur Péan until
such time as their claim to the ownership of half the said
concession should be decided.

117. On the 17th July 1743, (1) the King rendered a
Déclaration concerning the concession of lands in the colo-
nies. But this Declaration having relation chiefly to the
mode of proceeding in reunionsto the domain of the Crown
and to the contestations arising between the grantees, I shall
speak of it in another place, contenting myself with quot-
ing the two first articles :— ¢ The Governors and Lieute-
‘ nants General acting for us, and the Intendants of our
¢ colonies, will continue to make jointly the concessions of
¢ lands to the inhabitants who shall be in the position to ob-
“ tain the same, for making them productive, and shall ex-
“ pedite the deeds thereof to such persons, on the ordinary
“ and ‘customary clauses and conditions ; art 1st. They
‘ shall proceed in a like manner, to reunite to our domain
¢ lands which ought to be reunited thereunto, and that, at
‘ the suit of our Attornies of the ordinary jurisdictions,
¢ within which the said lands shall be situated,” art. 2.

118. From 1743 to the end of the French dominion in

(1) Ed. ord. in-8o. v. 1, p. 572.
Moreau de St. Méry ; v. 3, p- 745, 864,

The declaration of the King of the 17th July 1743 ¢ concerning
the concessions in the colonies” was enregistered in the Council of the
Cape on the 9th December following, and in that of Léogane on the
24th J anuary 1744. Tt was not enregistered in the Superior Council
of Quebec until the 5th Oct. 1744, sand that of the Ist Qect. 1747
rendered in interpretation of the first, was enregistered in the Council
of Leogane on the 16 Sept. 1748, and in that of the Cape on the 4th
Nov. following. Tt had been enregistered in the Superior Council of
Quebec on the 19th June of the same year.
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Canada, the Governor and the Intendant made a great num-
ber of concessions in Fief, followed, for the most part, by
patents of ratification given by the King. (1) These conces-
sions, of which the two last, according to M. Dunkin’s ana-
- lysis, are dated in 1755 and 1758, do not contain any parti-
cular clause to distinguish them from preceding ones, to
such extent as would require notice.

119. The details into which I have entered in order to
show the history of our Feudal institution, may perhaps
appear fastidious. Convinced, however, of the necessity of
giving that history, in order the better to explain the nature’
and extent of the Jeu de Fief in Canada, that is to say, of
the right or the power of the seigniors to dispose of their
lands, a matter which forms the point of departure in the
examination of the grave and important questions which are
submitted to us, I have thought that I should not attain my
object, nor fulfill my duty, if I did not, by a minute analysis
of the titles of concession, of the administrative and judicial
acts of public authority, and of the legislation peculiar- to
the country, make known this feudal institution, as well in
its origin as in its successive developements under the

French Government.

120. It results from the foregoing rematks that the Jeu
de fief was considerably modified, as respects Canada. The
first modification cousisted in this, that the seignior of a fief,
was from the commencement, according to my opinion,
subjected to the obligation of clearing the lands and, con-
sequently, of disposing of them; the second consists in this
that in disposing of his wncleared lands, he had not the
right, at least since the first arrét of 6 July 1711, to sell
them, that is to say to take enfrance money. He had no
right to dispose of them except at a simple annual rent.

s

(1) M. Dunkin’s analysis ; part Z, p. 26, te. 32. 0
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But, it will be asked : What are the lands the sale of
which is thus prohibited to the seigniors ? Are they only
lands in standing wood ? These words, ¢ landsin standing
wood,” which are those of the arrét of 15th March 1732,—
ought they to receive an interpretation so vigourous as to
exclude from the prohibition, lands which may not be enti-
rely in standing wood, though not cultivated, or not cleared,
or not rendered productive? I do not believe it. The
arréts and the various documents which I have cited make
use of different terms to designate one and the same thing.
I think that all the lands which are ¢ in the condition of
being reunited to the domain in default of having been ren-
dered productive, (Declaration of 17 July 1743) are com.
prised in the prohibition. They are the lands :—1st “ as
yet uncleared,” (arrét of retrenchment of the 21st March 1663.)

_ 2nd. “ Not cleared, not cultivated,” (arrét of retrench-
ment of 4th June 1672.)

3rd. “ Not cleared and cultivated into arable land and
meadows,” (arrét of retrenchment 4th June 1675.)

4th. ¢ Not cleared and cultivated (arrét of retrench-
ment of the 9th May 1679.)

5th. ¢ Not cleared and rendered productive,” (patents
of confirmation of the 29th May 1680, 15th April. 1684
and 14th July 1690, and letters patent of 20th May
1676.)

6th. ¢ Not cleared, ” (patent of confirmation of 6 July
1711.)

7th. ¢ Lands which have no domain cleared and on
which there are no setilers : not rendered productive,” (1st
Arrét 6 July 1711.)
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8th. “ In standing wood ; not yet cleared : not renderea
productive : having no inhabitants settled,”) arrét of the 15th
March 1732.)

9th. Which may be reunited, ¢ in default of having
put in cultivation and rendered productive the lands in
seigniories which have been conceded to them, and of
having placed and established settlers thereon.” (Requisi-
tion of the Attorney General followed by the ord. of 10th

May 1741.)

Such are the lands which, we are bound to say, in
giving to all these different expressions an interpretation
conformable to the spirit of the arréts cited, and in making
a just application of them, ought to be affected by the pro-
hibition to sell, that is to say, the lands which the seigniors
ought to concede to the habitants who demand them, (and
letus add, who are in a condition to cultivale them. (Arrét of
the 9th May 1679) at a simple annual rent, ¢ without exact-
ing from them any sum of money for such concessions”
(1st Arrét of the 6th July 1711.) Each special case, as was
reasonable, had to be left to the decision of the Judge, ac-
cording to the circumstances. No precise rule was, nor
could be, given, as to the extent and the nature of the
clearing which a lot of land ought to have, so that a seignior
could be under the obligation to concede it, without exact-
ing entrance money. If, by analogy, the rule established
for the seignior, by the arrét of the 4th June 1675, ought to
guide in similar cases, assuredly the lot of land which
a seignior had ¢ cleared and cultivated into arable land or
meadow,”” would not come under the prohibition in ques-
tion. On the other hand, according to the 2nd Arrét of the
6th July 1711, it would be necessary, in following out the
same analogy, to take as a rule that > some felling of wood
could not suflice to constitute a clearing or a making pro-
ductive, but that it would be necessary, according to the opi-
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nion expressed by the Governor and the Intendant, who
rendered the ordinance of reunion of the 10th May 1741,
“ to give proof of having, in good earnest, and by expen-
diture and real work, rendered productive a considerable
portion” of the lot so demanded in concession. If this rule
was good in one case, to save the seignior from forfeiture
by reunion to the domain, of his right to the property of his
Fief, itought tobe good, in the other case to save himequallyas
regards the prohibition to sell or to take entrance money in
sub-granting. The right which a colonist might have, by
virtue of the Feudal institution, to participate in the own-
ership of the soil by paying only an annual rent, would not
entitle him to profit, without compensation, by the real and
actual works which the Seignior might have done.

121. So, during the fifth period of our Feudal institu-
tion, which ends with the possession of Canada by France,
the Jeu de fief, in my opinion, continued to be without
limit, as it had been in the course of the preceding
period. It might extent to the entire body of the Fief, with
this difference already stated above no. 100, that, with
respect to the uncleared lands, the Jeu de Fief was obligato-
ry on the seignior, but that it was only facultative as regarded
the lands which the Seignior had cleared or made produc-
tive; that in the first of these cases, the seignior had not
the right to take entrance money, but that he could validly
stipulate for it in the second ; seeing that in this last case
the part of the 51st article of the Custom of Paris, which
allows the vassal to dispose of his fief, with profit, had not
undergone any modification in the seigniorial system of
Canada ; leaving, naturally and from necessity, to the judge
the full liberty to appreciate the facts and the circumstances
in each particular case.

It follows, therefore, from what has been said, that, in
Canada, the vassal can, by the Jeu de Fief either by way
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of sub-infeudation or by bail @ cens, alienate more than fwo
thirds, nay the whole of the body of his fief, without that the
seignior dominant has the power to exercise against the
portion so alienated beyond the two thirds, the rights
which he could enforce under the authority of the Custom
of Paris, when he had not sub-infeudated the cens. In other
words, the effect of the laws peculiar to Canada, on the
Feudal Institution, will only be that, as regards the Seignior
Dominant, the cens imposed in the concession made by his
vassal, ought to bo considered as infeudated de pleno jure,
without the necessity of approbation, either express or tacit
on his part. '

122. With these observations on the Jeu de Fief, con-
cludes the history of the Feudal institution of Canada,
nntil the cession of the country to England in the year 1763.
The history of this institution, reckoning from the last epoch,
will be given, as far as the subject can permit of so doing,
in my observations on the question of the amount of the
cens el renfes ; of the nature of the power of the Governor
and the Intendant to reunite to the domain and to make
new concessions ; of the mill privilege (banalité de moulin);
of the ownership of running waters, and of the reservations

*stipulated by the seigniors.

P N e s



PART SECOND.

CENS ET RENTES.

Was the amount of Seigniorial cens et rentes fixed by
the Custom of Paris or the Jurisprudence of the parliament
of Paris ?

If not under the authority of that Custom, has it ever
been fixed in Canada ?

123. Let us see, first, as respects France. Quotations
ought to suffice. I shall make a large number, knowing the
necessity of drawing the public mind strongly to this im
portant point of the seigniorial questions. Of all these ques-
tions, that of the amount of the cens et renfes appears to
have had the principal part in the warm agitation which
preceded the passing of the law abolishing the seigniorial
tenure.

124. Let us observe, in the first place, that there is no
text in the Custom of Paris which fixes that amount, or
which limits it in any way.

As to the jurisprudence of the Parliament of Paris, if
it established such amount within certain limits, of which .
mention will shortly be made, it was, only, when the due
was not fixed by deed or long possession, that is to say, by

an agreement, written or supposed, between the seignior
and his censitaire.

The Custom of Paris did not oblige the seignior to
concede, that is, to alienate his fief, It merely gave him
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the faculty so to do, provided that he retained, on the part
alienated, “ same seigniorial and domainal right,” but the
Custom indicated neither the nature nor the amount of such
right. Again was that faculty limited to two thirds of the
fief in order that the alienation might be made without
paying dues to the Seignior Dominant ? (art. 51)

125. Dumoulin, who has written on the old Custom of
Paris, defined the cens “ modicum annum canon quod pres-
tatur in recognitionem dominii directi;” upon which Hen-
rion de Pansey, in the article cens in his feudal dissertations
(1) observes : “ When Dumoulin says that the cens ig
‘ amoderate payment, modicum canon, one knows well that
¢ he speaks according to the common acceptation, and one
¢ surely will not suppose that he was not aware that the
“ cens might be more or less considerable ; indeed there
“ cannot be the least doubt on that head since, before giving
¢ the definition we have quoted, he had said that the pay-
“ ment known in the Nivernois, under the name of Borde-
“ lage, is a cens of the most onerous kind.”

The word cens, in fact, is a generic denomination which
¢ includes all the dues recognitory of the direct seigniory,
“ all the dues imposed in recognitionem dominii directi. (p.
“ 265)

“ A first rent-charge (the first of all the charges with
¢ which the land is burthened,) under whatever denomina-
“ tion it may be designated, or in whatever manner the
¢ payment may be made, be it in money, be it in kind, so
¢ long as it is due to the Seignior of the hereditament, is ¢
¢ peritable cens, and has all its attributes and all its privileges.

“ p. 206. (2)

(1) Published in 1789.

(2) The author eites : Cout. &’ Auvergne, art. 1, tit. 3; The Azncien
Coutumier of France, bk. 2, tit. 6, ¢ du champart;” Loiseau, « de la
distinction des rentes,” bk 1, ¢, 5 5 Chopin who reports an arrét of the
23 Feby 15677,
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The seignior, continues Henrion de Pansey, § 8, is the

Judge of the qualification, of the nafure and of the amount
of the cens........(1)

(34

[11

[14

«

(13

(13

[14

3
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11

[13

[13

19

13

[13

126. We read on the same subject in the new Denizart,

.4, in verbo *“ cens” p. 341 ; ¢ If this jurisconsult (Du-

moulin) defined the cens a moderate due, it is because
that, in the existing state of things, the greatest portion of
such dues have become so moderate that they are less
considered as forming a revenue than as a sort of mark
of honour and superiority. But that does not prevent
even Dumoulin from acknowledging that the cens is
sometime, sufficiently large to be considered as a reve-
nue.”

¢ The author of the ¢ Institutions au droit frangois,”
book 2, chap, 4, observes that, in ancient times, the cens
was about equal to the value of the profits of the heredi-
targent given @ cens as our ground rents (rentes fonciéres)
are in the present day; in such manner that the censitaires
were, in some respect, but the perpetual tenants of the
seignior, whose most considerable revenues consisted of
their censives. The sols and the deniers were pure gold and
silver money, which was of incomparably higher value
than are the sousand the deniers of the present day
(1786.) 'The value of these monies, at the different per-
iods, is explained in Leblanc’s historical treatise concein-
ing monies, in which it is remarked that, in the course of
the alterations which have been made, little by little, and
whieh have at last reduced them to the low price which
they now bear, the seignior whose censives and seigni-
orial rents were in sous and in deniers, were wholly
ruined, and that, on the contrary those seigniors who had
constituted them in corn or in kind have lost nothing of
their ordinary revenue.”

——

(1) He cites Basnage on the art. 204 of the Cust. of Normaudy-
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“ This great alteration in monies, we read in the sanie
worlt on French law, composed towards the end of the
last century, has misled most of the writers who have
written for two hundred years on the subject of censives ;
they have seen that ordinarily, the cens was only for one
or lwo sols the arpent, more or less; a circumstance
which has led them to believe that the seigniors had im-
‘ posed this charge, rather as a mark of honor and superio-
rity than as an ordinary revenue ; but that is only true, as
regards those censives which were not created until after
these descriptions of monies were reduced to the rate at
which we now see them.”

D O I Y
~ o~ AN N Ny

o
N

[3

~

127. Hervé says the same thing. (1) After having dis-
cussed the question ¢ if the cens is simply an honorary
charge, or if it is a charge proportioned to the actual pro-
duct of the thing accenscd,”” he adopts the last proposition,
and shows that the authors v-ho are of opinion that the
cens ought to be a moderate charge (redevance modigue)
have not taken into consideration the changes which have
taken place in the value of monies.

“ The author (p. 96) says that it appears by the polyp-
tique of St. Germain ¢ that a simple censitaire paid in
“ money 41. 4s. 9d. and that for 4 perches of land there
“ was paid 12d. Now, under Charlemagne, the denier was
worth 6s. 6d. of our money. So this proprietor paid, in cash,
“ more than 330 livres of the money of this day, and a
“ perch of land produced nearly 20s. of the same money.

<

-~

[4

-~

p. 109, ¢ In the beginning of the 13th century, the
« gilver mark, which is of fixed weight, was worth three
« Jivres ; to day it is worth about 54 livres. The actual
« pumerical livre therefore corresponds intrinsically but to

(1) « Théoric des matidres feodales et censuelles,” v. 5, published

in 1786, § 9. ”
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one eighteenth of the livre which was current in the com-
mencement of the 13th century ; and as the division and
the sub-division of the livre are, at present, the same as
they then were, the existing sou and denier are, also,
worth only the 18th part of the sou and the dender of the
former time, if we consider only the weight and the deno-
mination of the article, and suppose that this weight and
this denomination had not varied.”

« If the matter be considered in another point of view,
if it be supposed, for example, that there is, in the present
day, ten times more money than there was at the begin-
ning of the 13th century, all things being equal in other
respects, it will be of ten times less value in barter ; and
in place of the 18th, the present livre would not be worth
more than the 10th of the 18th, that is to say, the 180th
of what was the value of the livre in the beginning of the
13th century.

p- 111. “...... 20 sols corresponded in 1350 to more
than 40 francs of our present money.

p. 113. ¢ A charter of Landrecies informs us that each
burgess owed to his seignior, on the 4th day after Christ-
mas, two capons and two loaves of bread the finest in his
house, for a courtil ; and that if he had no loaves of
bread, he was bound to buy two in the matket, for the
price of {wo deniers. So then one denier was the price of
the finest loaf of bread that a burgess ordinarily had in
his house.

¢ In 1514, an arpent of land, was rented for 8 bushells
of wheat in Marly-la-Ville, and the 8 bushells were worth
16 sols 8 deniers. M. Dupré de Saini-Maur observesthat
in his time those same 8 bushells were worth 12 francs,
and to day they are worth, at least, double that amount.
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“ The ancient Custom of Perche, compiled in 1505,
estimates the arpent of wheat land at 5 sols per annum,
‘ the arpent of rye and mesteil land at 3 sols, 4 deniers; the
¢ arpent of pasture land at 2 sols, 6 deniers, etc.

[4

~

¢ The ancient Custom of Bourbonnois, compiled in
¢ 1493, estimates 1 sétier of wheat at 8 sols fournois ; one
“ sétier of rye at 6 sols ; 1 sétier of corn at 4 sols ; of oats at
“ 3 sols; a hen at 4 deniers ; a lamb at 15 deniers; 1 1b. of
“ wax at 8 deniers ; a cart load of hay in meadow at 5 sols
41 étC.”

128. The cens, therefore, was not merely honorary ; it
could constitute a revenue. It wasnot merely a duty; it
was a debt and a duty at the same time.

129. In France, could the seignior, by the « bail @ cens,”
stipulate for such dues as he might think proper ; and those
dues, however high they might be, having once been accep-
ted by the censitaire, were they binding on this last?
Could he object to his contract ?

Here again authorities will suffice. Some authors have
adopted the system of the distinction between seigniorial
dues as ordinary dues, forming a common right, and as
extraordinary dues requiring, before they could be exacted,
a special title, or, at least, a long possession. The quota-
tions which follow, in so far as they may relate to the ques-
tion discussed by these authors, namely, to what extent
could those dues be affected, either by prescription or by a
judicial sale, are without any bearing on the propositions
which I am just now examining. Iinvoke these authori-
ties only to prove that under the reign of the Custom of
Paris, it was permitted, by means of the “bail a cens,”
which is the primitive convention between a seignior and a
censitaire, to fix the amount of cens ef rentes and that this
amount governed the relations between them.
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130. Henrion de Pansey has already said that ¢ the

seignior is the judge of the qualification, of the nature and
of the amount of the cens. Let us again cite this author §

3.

-
-

o~
-

-~

-~
o~

~

p. 273 :

¢« There are two descriptions of cens, the one moderate
only of a few deniers, which is the most ordinary and
which is regarded as being of common right in the « cou-
tumes censuelles ;” the other more considerable, much
more rare, and which consists of a rent in money, or an

¢ Dmportant portion ( partie notable) of the product of the

hereditament.

« Although these two descriptions of payment bear,
alike, the denomination of cens, and although they, alike,
recognize the domintum direclum (recognitive de la di-
recte,) yet there is a very important difference between
them. As the first is of common right, it is not neces-
sary that the Seignior establish it by titles ; his quality
of seignior is sufficient ; but as the second infers a con-
vention which has fixed its amount, itis requisite that
the seignior show the title deed of such convention or a
possession which presumes one.

“ It were vain for him to prove that the surrounding
hereditaments were burthened with the dues which he
demands ; that would be insufficient ; such is the opinion
of Dumoulin ; anc. cout. de Paris, §. 2, gl. 6. No. 6.

‘ In order that the Seignior should have the right to

exact an extraordinary charge, he must either have titles
or at least a long possession. (1)

§- 9, p. 275.% When the hereditament sold is burthen-
ed with the greater cens (gros cens,) for instance with a

(1) He cites, on the question of possession, Boutaric, ch. 1, N. 41,

Dumoulin, on the 3rdart. of the C. of Paris, gl. 6. No. 4 ; Dargentré,
art, 227, ¢ Bretagne.”
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“ droit de terrage (1) and that the contract, without declar-
ing this ferrage, states, nevertheless, ¢ subject {o the charge of
‘“ the seigniorial rights which may be due,” is the purchaser
¢ entitled to demand an indemnity ? (on the principle that
¢ the vendor owes an indemnity to the purchaser for all
“ the real charges which he has not declared to kim and of
¢ which he might be ignorant.) Henrion de Pansey replies
“ by repeating the distinction of which he had already
“ spoken : ¢ the appellation of seigniorial due appertains
‘“ to every species of payment established in traditionem
« fundi et in recognitionem dominii ; this payment may be
% more or less heavy, may be in money, or in kind.

~

“ In that respect, the seignior who disposes of the land
has no otherlaw than his own will ; all the rights that he reser-
ves in recognifionem dominii, are seigniorial, and enjoy the
same privileges.

¢ Nevertheless the difference observable between those
¢« different payments has caused the admission of the dis-
¢ tinction which we have just announced. The seigniorial
“ dues are divided into two classes; the ordinary dues,and the
exorbifani dues. The first of these denominations is
“ given to that payment which is of common right, to that
¢ which the local custom admits and indicates as the sign
« specially and generally recognitive of the lordship, such
“ s the cens of ten or twelve deniers per arpent inthe Cus-
“ tom of Paris. Still there is nothing in that Custom fo
-¢ prevent a seignior from imposing a terrage on the lands
which he alienates. This example may be followed by
“ g very great number; the payment in question, thereby
¢« hecome very common within the limits of the Custom,
¢ 1yill not constitute a common right thereof, nor will be the

~
o~

~
-

(1) Terrage ; the word is usually synonimous with Champart ; it
means a certain portion of the product of the land, and especially of
fields or arable land, which the proprietor is obliged to give to the
seignior byvirtue of the concession.
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~

natural sign of the dominium directum. The due will,
¢« in truth, be seigniorial, but exorbitant ; no one can claim
it, but by virtue of special titles, and the vendor of the here-
« ditament which is liable for it will be bound to declare
« it by name, to the purchaser, which is not the case as
« respects the ordinary cens, which it is notabsolutely ne-
« cessary to enunciate in the contract, because the public
« law itself notifies all the purchasers as well as all the
¢« tenants that they cannot possess without being subject to
¢« such cens.”

4

-

131. Freminville, ¢ Pratique des terriers” v. 1, 2d Ed.
p- 10. Quest. 6.

The ¢ bail @ cens,” says he, is susceptible of all sorts
of clauses : “ by reason that as it is free for him who gives
“ to give or not to give, it is allowed him to impose on his
¢ donation such charges and conditions as may seem good
“ to him ;i is for the grantee to accept them, or to refuse
“ them by not taking the hereditament, and so the giver and .
¢ the taker have the same faculty, the one to make the law,
¢ and the other to reject it : and the acceptance by the one
¢« of the law made by the other, secures the accomplish-
¢ ment of the “ bail @ cens.”

-~

Under the 7th question, the author even says that clau-
ses contrary to the Custom of the place wherein the heredita-
ments given d cens, are situated, can be inserted, renouncing
that Custom.

132. Ancien Denizart vo. 1, at the word “ cens,” p.
48, No.27; ““ as rcgards the amount of the cens, it is regula-
ted by the titles and the possession.”

133. Pocquet de Livoniére, p. 534 :

_ * The cens is, ordinarily, a light charge which may be
Joined to a large rent, for example, if it be one sol of cens
and a septier of wheat, of rent,”
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p- 536...... “ When the subject owes to his seignior
only one rent however considerable, for all duties, without
any distinct and separate cens ; in that case, such rent takes
the place of cens, with the same privileges as the cens,
and, like the cens, is not liable to prescription. (1)

134. Freminville, Dict. des fiefs, atthe word ¢ cens”
p-211: “ A seignior who gives hereditaments on a bail @
cens ought to measure prudently the charge of cens by the
goodness of the land and to have regard thereto” etc., etc.
After having remarked that there existed a law among the
Romans to that effect (law 10, cod. de fundis patrimoniali-
bus,) he adds: “it is that which was reenacted by the
¢ wisdom of Louis XIV, in his Edict of the month of March
“ 1655, for the alienation of hereditaments depending of his
“ domain, which should be sold by the commissioners :
¢ upon which this prince wishes that there shall be reser-
“ ved a cens which may be regulated at the 20th of one
“ year’s revenue...,...

135. Prudhomme, ¢ des biens en roture,” book 2, ¢ du
cens, ch. 1, p. 38: “this charge (the cens) is ordinarily in
“ money, grain, poultry or other payment in kind, accor-
“ ding to the title of the seignior of whom the censive
“ depends, or in accordance with his long possession.

P. 47, ch. 3. Speaking of the prescription of the
“ amount the author says: ¢“ A Seignior who, in virtue of
‘“ his title, can claim 10 sols per arpent for land and who is

(1) He cites an arrét of the 12th March 1667 reported in the
« Journal des Audiences,” v. 2, c. 19, p. 541, confirming a judgment
rendered in the Custom of Apjou, on the 11th May 1665, which had
condemned Ribard to pay to the respondent « 28 years’ arrears of
'« cens et remtes fomciéres,’ noble, seigniorial and feudal of five
septiers of wheat, of the measure of Mirebeau, and some other small
dues, and so to continue for the future as long as he shall be proprietor
and possessor of 14 raisneaus ol land.
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¢ contented, during 30 years, to receive four for the same,

« js obliged to submit to the law which he has imposed on
“ himself, by tacitly discharging the property from the sur-
¢ plus of the amount which he had right to levy.

136. Pothier, ¢ du cens,” sect 1, art. 1, §3: “the
¢« amount of the cens is liable to prescription. For exam-
¢« ple, if one has paid during 30 years, 2 sols of cens for a
« property which had been given for 4 sols of cens, the cen-
“ sitaire shall have acquired the liberation of the two sols,
¢“ ete., ete.

137. Femriére, Grand com; v. 1, “ des censives,” p.
1061, no. 14 : * The cens and censives are paid as is set
¢ forth in the primitive and original concessions, and in the
‘ declarations and acknowledgments which have been made,
¢ in money, in grain, or in poultry or other payments in
“ kind.”

‘“ As respects the quantity it is paid ¢n conformity
¢ awith the agreement that has been made.

~

p. 1081, no. 8. ¢ The champar! is much in use in
some Custom...... but in the Custom of Paris there
are few lands given en champart, and when it is the only
due without the cens, it carries lods et ventes like the cens

(1)

[13

118

‘“1It is a charge, levied on the product of ‘the lands, of
“ ome sheaf in 12, if not otherwise stipulated, as well in

(1) Ferriére, on the article 51 of the C. of Paris p. 845, in spea-
king of the glienation of the Fief, says : « It appears to me there are
“« five seigniorial and domainal dues which take the place of the realty
“ and which represent it, subject to which a part of the Fief can be
¢ alienated, namely the cens, the ground rent, the rent charge on a
“ long lease [’emphyteose], the champart and the fealty and homage
or sub-infeudation,” and’at page 852, no. 45. .. « although in our

' custom there is no mention of champart, it may be constituted by
“ the parties...” ’

a¢



161 a
* wheat, barley, bats, peas, beans, turnips, hemp, flax, as i

other products, as provided by art. 4 tit. 3 of the Custom
“ of Montargis.

“ The champart is not of the same amount every
where ; in some places it is of the 3d sheaf, in others of
“ the 4th, 5th, 6th and 7th ; iri that respect, it must be go-
verned by the Customs of the different places, and in ac-
cordance with the particular conventions.

~
~

138. Henrion de Pansey, at the article champart §2,
p- 236, acknowledges that these two payments, “ a cens,”
and ““ @ ehampart,”” may be stipulated by the same “ bail d
“ cens;” by stating that every time that the seignior ex-
¢ presses himself in such a manner that we must conclude
* that his intention has been to extend to the champart,
* the same charges and the same privilege as to the cens
“ property so called,” the champart, is censuel and reco-
“ gnitive of the direct property. (1)

The same author, in the article on the alienation of the
fief authorised by the Custom of Paris, says p. 386, « If
¢ the alienation of the fief be effected by “ bail @ cens, the
 vassal may indifferently, impose @ cens properly so called,
* a ground rent, @ droit de champart, a terrage, or dispose
“ of it in mortmain or in bordeluge. (2) In fine, at p. 440,
he says” the charges of afief may be of two sorts, ordinary
“ and extraordinary. The ordinary charges of fiefs are
* those which the Custom itself establishes ; the extraordi-
“ nary dues are rents and charges imposed on the fief, by
* @ convention between the seignior and the vassal.

(1) He cites Basset who says that when the champart is joined
with the cens, or in awgmentum thereof, it is on a par with the cens
and is not liable to prescription [arréts of the Parl. of Grenoble, t. 2,
liv. 6, tit. 8.]

(2) Bordelage was the name given in the Custom of Bourbonnois
and Nivernois when a proprietor gave a domain to a husbandman for
him and his ; subject to the charge of paying a certal{l)llrent and dues.
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139. Bourjon, tit. ¢ des censives,” sec. 3, art. 14, p.
266, says ; ¢ as regards the amount of cens, it is regulated
“ by the titles, if there be any......

140. Hervé, v. 5, p. 241, in speaking of the champart
says ; “by the admission of all the authors, when the cham-
“ part is alone, it is a true cens; and, nevertheless, it is not
“ the smaller cens (le menu cens) and the symbolical and
“ fictitious cens of Dumoulin. An important and consi-
¢ derable charge may be, then, a real cens, even according
¢ to the anthors whom I oppose. Now why could not a
¢ charge of this nature be composed of several parts which
“ should constitute one censuel whole......¢ and, p. 260,”
“ as respects the amount of the champart, there isno other
¢« general rule to follow, but the titles and the possession,
¢« ete., ete.”’

141. It appears to me that enough has been said to
prove, even to the most incredulous, that, in France, and
particularly under the rule of the Custom of Paris, the sei-
gnior was permitted to stipulate in a “ bail @ cens” such
amount of cens ef rentes as he deemed proper.

But when there was no title, upon what footing must
the payment be made? That is what I now go to establish
by quotations, of which many confirm the authorities ad-
vanced in support of the first proposition, that, namely, of
the legality of the amount fixed by the agreement of the
parties, at the time of the “ bail @ cens.”

142. Henrion de Pansey, in the article ¢ cens ¥ p. 269:
“ If from time immemorial, the seignior has neglected to
¢ act, if there remain no trace of original cens, one must be
¢ created ; it is what is done every day.” He cites two arréts
of which one of the 12th Sept. 1746 which declares the teirito-
ries of Agen, Condon and Marmande to be in the univer-
sal dependency (seus la directe universelle) of the King, and
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which ordains, that, ¢ in the places wherein the taking of
* cens, may have been interrupted, the same may be im-
“ posed anew at the same rates as are paid in the netgbou-
“ ring seigniories.”

The other arrét is of the 28th August 1776; it shall be
noticed immediately. The author repeats the same thing
in § 26, p. 295, and adds: “ and although, this may be cens
“ newly imposed, nevertheless the censitaires owe the
¢ arrears of it for the 29 years antecedent tothe demand.” (1)

143. Nouveaw Denisart, v. 4, at the word “ cens,” p.
347 : ¢ The maxim nulle terre sans seigneur, (no land
“ without a seignior) has a second remarkable effect;
‘ which is, that it gives occasion to establish a universal
‘ cens in districts in which, from time immemorial, there
“ was only a small number of hereditaments that were sub-
¢ ject to it, and even in places wherein there had been no
¢ payment of cens from time immemorial.

N

¢ It is presumed that in the apparent seignior of a
¢ territory is vested the domaine of all the lands which are
“ therein situated. If he has not levied the cens, it is a
“ negligence, on his part or on the part of his agents, which
“ ought not to prejudice him ; the seigniories constituting
“ with us a part of the public law against which prescrip-
“ tion does NOt TN ces veeans

« For the rest, when there is room to establish the uni-
« yersal cens, of which we have just spoken, it is only
“ done by observing a very equitable temperament. The
« lands newly subjected to cens are never burthened with
« other than a moderate cens, even when there may be lands

¢ in the parish subject to a very heavy cens.

~

1) Besides the a7t of the 28th August 1776, he cites the arrés
of Chaource of the 26th April 1765,



4¢
I3
“

(44

164 a

“ But the seignior is always adjuged to be entitled to
29 years arrears of the cens which have nol as yet been
paid to him, because this is not a new right which is
granted to him, but he is given authority merely to
exercise an ancient right. ” Several arréts are cited,

among other one of the 6th April 1781 which in the Custom
of Vermandois, which is a “ coutume censilelle, ” granted
to the Monks of 8t. Remy, seigniors of the one half of
Terron, *“ a universal cens of two deniers by the acre for

«

19

[19

1

[49

[14

11

3

-

arable land and meadow, or for the gquartel of wine,
or such other lesser cens as may be established on the
neighbouring hereditaments of the said Terron, saving
the right however, of the said Monks to demand such
cens, or droit de lerrage, as they may prove by special
titles, and saving to the inhabitants of Terron, the benefit
arising, to each individually, from the titles of exemption
which they may have ; ” Again the arrét of the 28th

Aug. 1776 already cited, rendered on the demand of the
Sieur Le Tellier, Marquis de Courtanveaux, who claimed
the directe universelle on the territory of the town of Tonnerre,
govemed by the Custom of Sens, wherein prevailed the
maxim nulle terre sans Seigneur, which arrét “ condemns

[14
«
«
14
44
«
@
I3

119

«
3

£5

the inhabitants of Tonneme to acknowledge the directe
universelle, of the town liberties and territory of Tonnerre,
in which he is maintained ; rejects the demand en cham-
part of the Count de Tonnezre ; condemns the inhabitants
to pay the cens at the rate of one sou per arpent of land,
of whatever kind the same may be, within the liberty
and territory of Tonnerre ; the said cens carrying a fine
of 20 deniers tournois by the inhabitants and of 5 sols
by strangers ; condemns the inhabitants to pay 29 years’
arreays, preceding the 30th May 1776, the day of the ins-
titution of the suit - condemns the said inhabitants to pay
the said fine of cens in default of having paid the cens,
and the fines of concealed sales, if such there be ; the
whole without prejudice to special titles of the seignior
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against uny of the inhabitants, and of any of the inhabi-
tants against the seignior.”

(In speaking of this arréf, Henrion de Pansey, p. 269,

observes: “ Asthe proprietors had never paid any cens, at

[13

[13

K43

1

¢«

(43

least, as far as any trace existed, the arrét imposes on
every arpent of lands the most ordinary cens in the neigh-
bouring territories.”

We further read in the Nouw. Denizart, p. 351, No. 3,
the derecfe once recognized, it cannot be doubted that an
ancient, peaceable and continuous possession authorises
the seignior to prescribe for his benefit the amount of the
rent charge however heavy it may be.

144. Ancien Denizart v. 1, at the word ¢ cens,” p.

408, No. 27 : “ As to the amount of cens, it is regulated by

(13
113
[13
£C
13
143

[13

£¢
44
[14

[44

the titles or by possession, and if there be neither titles
or possession, the seignior may, in the countries subject
to the Customs in which the maxim nulle terre sans sei-
gneur is admitted, exact it on the footing on which it is
paid by the neigbouring hereditaments. The art. 35, of the
Custom of Angoumois, which, in that respect, is conform-
able to the common law, contains a precise provision on
the subject : it says : “ every seignior ...... having a
defined territory, is entitled by the ...... common prac-
tice ...... to declare and comport himself as seignior
direct of all the lands and hereditaments in his territory
«++...and by means of that directité, if he finds, within
his limits, lands possessed without charges, he may im-
pose cens on the same such asis imposed on the lands
in the neighbourhood of his territory, and conformable
and similar thereto.” He cites an Arrét of the 22nd
August 1760 in favor of the Sieur Saulniers de Pierre
Levée. (1)

(1) Prudhomme, p. 51, ch. 4,
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145. Bosquet, Dict. du domaine, at the word ¢ cens,”
1, p. 388 : ¢ if the proprietor does not prove a franc-aleu
by titles, cens ought to be imposed on his hereditaments,
for the lands of the King’s domain, on the footing of that
of the neighbouring lands which pay censive.

146. The commentator of Boutaric, p. 18, No. 43,

says ; ¢ the seignior, by getting himself acknowledged as

[19

[13

143

such from neighbour to neighbour, may exact all the dues
which he finds established against the mneigbouring
tenants.

147. Prudhomme, ¢ des biens en roture,” p. 92. ¢« The

seignior who has neither title nor acknowledgment of the
censive, nor note or register of payments, ¢ nor possession,

(19

(19

1

-

[11

[19

119

may demand the censive, on the house and the heredita-
ments found situated and being within the limits of his
domain, based on the maxim nulle terre sans seigneur ;
but to fix the censive, regard must be had to the neigh-
bouring lands, to their situation, and to the revenue which
they produce, the whole in proportion to the value of the
land.

148. Bourjon v. 1, ¢ des censives” tit. 4, s. 3, art. 14,

. 266 : «“ as regards the amount of cens, it is regulated by

the titles if any there be ; and where there is no title fixing
that amount, custom, that is to say, the amount which is
the most ordinary in the same place, governs it : it is in
this last case a sure and decisive guide.

¢ This is the practice of the Chatelet in such a case.

149. Ferriere, p. 1061:  in the event that the seignior
does not show his right to the cens paid to him, by valid
title and by writing...... the cens ought to be regulated
on the footing of the censive due by the hereditaments
contained in the boundaries of the territory of the sei-
gniory and the fief.
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p. 1066 no. 32: On the question of ascertaining, ¢ if in
case of a resale by a seignior of a hereditament acquired
by himin his censive, with declaration in accordance with
the 53d article of the Custom, without declaring that it is
in his censive, the cens on it will be due, as was the case
before the seignior made the acquisition of it 7 ; Ferriére

says that ¢ if the cens with which it was charged is conform-

149

113

3
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able to the cens for which the neighbouring heredita-
ments are liable, in that case the purchaser ought to pay
the same cens, although it might be considerable.... But
if the hereditament was subject to ¢ higher cens, the pur-
chaser will be bound to pay only the cens due by the
other hereditaments ; because the seignior ought to blame
himself for not having stipulated for the cens, with which
he wished the hereditament to be charged in his favor;
the more so, as having purchased it, the censive has be-
come entirely extinguished.

He adds that ¢ the Custom of Auxerre, art. 23, decides
that the proprietor is bound to pay the censive at the rate
paid by the other hereditaments subject to cens, and,
when there are in the said place censives of divers
amounts, at the rate of the lower cens.

150. Brodeau, v. 1, ¢ des censives,” p. 787. ¢ The
extraordinary, unusual, and irregular, seigniorial rights,
which neither depend on the nature of fiefs, nor are go-
verned by the law and general rule of the custom, but by
the ancient concessions and investitures are liable to pres-
cription and are purged by a judicial sale, failing opposition
on the part of the seignior, who cannot claim them without
title, as are the droits de champart or terrage, bourdelage,
vinage, la banalité de moulin, four, pressoir, banvin et
corvées, and other similar dues.

p- 798. “ The censive of a hereditament which it is not
shown, to have at any time paid any thing to the seignior,
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and which the proprietor does not prove, by valid title
“ and by writing, to be held in Franc-aleu, is regulated on
¢ the footing of the censive of the surrounding hereditaments
“ in the limits of the territory of the seigniory and the fief.

151. Pothier, Ed- in 4, v. 5, “ des Champarts, ” p. 370:
“ When the champart is seigniorial, it is sufficient for the
¢ seignior to prove that the land upon which they deny his
¢ right of champart is within the limits of his seigniory, and
“ that all the lands which surround the contested land are
“ subject to champart ; for as in those provinces, the maxim
“ nulle terre sans seigneur, prevails, the possessor of the
“ contested land not proving that he holds of another
seignior, is presumed to hold, for that land, of the
seigniory within bounds of which it is found, and subject
* lo the same charges as those which the other lands of that
¢ seigniory are held. (1)

152. It is, then, well established that, in France, the
seignior, in disposing of a hereditament @ cens, might fix
the amount of the dues ; and that, with respect to a con-
cession already made, but the title of which the parties
did not produce, or for which the possessor had never paid
any dues to the seignior, the amount of the dues was
regulated on the footing of the most ordinary or customary
censive, whether of the neighbouring lands within the same
limits, or of those of the neighbouring seigniories. It is
solely with a view to demonstrate the accuracy of those
two propositions to the most skeptical partisans of one of the
parties to this great contestation, that I have transcribed so

many authorities on the subject drawn from the French
Feudists.

153. Let us now see if those two rules enunciated in
the last number, and which prevailed in France, have alsc

(1) Hervé expresses himself in the same manner v- 5, p. 258,
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prevailed in the feudal institution of Canada, with o
without modification.

The Marquis de la Roche, (1) by his commission whicl:
bears date the 12th January 1598, had the power to concede
to gentlemen and persons of merit lands in fief, seigniory ete :
“ and to others of nferior rank at such dues and onnuel
“ rents as he may deem just.

The same authority must have been exercised by his
successors, or by those whose delegates they were, until
the formation of the Company of New France in 1627~
28.

154. Under the government of this Company, the con~
cessions of land could have been made subject to such char-
ges, reservations and conditions as to the associates might
seem good.” These might * even settle such personsthroughout
the Country as they might think proper for the distribution
of the lands and to regulate the conditions thereof.” (2)

So, no limit was fixed to the amount of dues which
* this Company had the right to impose.

155. In the arrét of retrenchment of the 21 March
1663, (3) which directs new concessions to be made, the
amount of the dues that could be exacted was not fixed ;
there is even no mention made of cens and dues, at least
those words are not to be found in that arrét.

156. The West India Company, (4) created in 1664,
had the power ¢ to sell, or dispose by way of enfeoffment,

“ vevseiafor such cens et rentes, and other seignioiial

(1) See my remarks on the Jew de Fief, No. 7.

(2) Observations on the ¢ Jen de Fief” nos. 10 aud 11,
(3) Ihid. no, 37,

4y Ihid. na. 45,

()
ey
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« pights, as may be deemed proper, and to such persons as
“ the Company think fit.” Their agent-general, M. Le
Barroys, (1) was authorised by his commission to ¢ distri-
“ bute the lands, or cause them to be distributed, to indi-
“ viduals, af such cens et rentes as shall be jfound right.”
In virtne of the 26th art. of the requisition of this agent,
(2) the Intendant had the right to make the concessions,
“ subject to such cens et rentes as shall by him be con-
¢ sidered right,” and ¢ nothing,” says Messieurs de Tracy,
Courcelles and Talon in the apostille granting this request,
¢ appears more conformable to His Majesty intentions.”
All that does not tend to fix the amount of cens ef rentes.

Nor was there any mention made of it in the arréts of
retrenchment of the 4th June 1672, 4th June 1675 and of the
9th May 1679, (3), nor in the letters patent of the 20th May
1676 which gave authority to the Governor and the Intendant
to make concessions conjointly, (4), nor in the five gene-
ral patents of confirmation given by the King on the 10th
May 1675, the 29th May 1680, the 15th April 1684, the 14th
July 1690 and 6th July 1711. (5) In all the concessions in
fief made previous to the two arréts of Marly of the 6th
July 1711, and which have come to our knowledge, I have
not found one which makes mention of the amount of the
dues which a seignior might exact from his censitaire.

157. What, then, was the state of things, at the time
that these arréts were promulgated ? The same that it was
until that period in France ; the Canadian Seignior might,
by contract & cens, stipulate for such amount of dues as he
might think proper ; this stipulation, authorised by the Cus-

(1) Observations on the « Jeu de Fief,” no. 48,
) Thid. no. 48.

(3) Ib.nos. 56,70,81,

(4) Ib. no.73.

(®) 1Ib. no, 68, 83, 86, 91, 99,
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tom of Paris, was legal among us ; the Edict establishing
the West India Company has even an express provision in.
that respect (art. 33), where it declares that the judges
shall be held, ¢ to give judgment according to the laws and
¢ ordinances of the realm, and the officers of justice bound
“ to follow and to comply with the Custom of Paris, accor-
“ ding to which the inhabitants shall enter into contracts.”

Ifit be objected that the Canadian Seignior, being
bound to concede, was obliged to do so at a certain rate ; that
otherwise such obligation became a delusion; I answer ;
the obligation fo clear the lands, was that which was im-
posed upon the seignior prinecipally; this obligation, it is
true, carried with it, as a consequence, that of sub-granting,
because it was the only means to effect the clearing. But
that did not go so far as to deprive him of the right he had
to enter into a contract, & cens, as advantageous to him as
~ possible. If he found colonists disposed to accept this or
that amount of dues, and fo clear the lands which he so
conceded to them, he had fulfilled his obligation fo clear.
He could, before 1711, refuse to concede ; the law had
not yet given to the colonists a right of action to compell
him to do so; but if, as the result of such refusal, his fief
remained wuncleared, and not rendered productive, the
forfeiture of his right of property and the re-union, to the
domain of the Crown were there to subject him to the pe-
nalty of his unjust refusal.

If the seignior had conceded without stipulation, as to
the amount of the dues, or if be could not show a title
which established that amount, nor prove a sufficient pos-
session, then that amount would have to be regulated, as
was the practice in France, on the footing of the censive
the most ordinary or usual, either of the neighbouring lands
in the same enclave, or in those of the neighbouring seig-

niories,
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158. I have examined the title deeds of a considerable
number of grants, en censive, made before the year 1711, in
the domain of the Crown, and in that of individual seigniors,
and the result of that examination proves that the rate of
cens ef renles has never been uniform, that it has constantly
yaried, even in one and the same seigniory. Inthe domain
of the Crown, this rate varied, during the period of which
1 am speaking, from 6 deniers of cens fora concession of2 x 2
leagues, to six deniers of cens for each arpent in superficies;
and even when the dues were so distributed by the arpent,
it was established at the rate of one, three or six deniers per
arpent. '

159. Such was the legal state of things at the time of
the promulgation of the two arréts of Marly of the 6th July
1711. (1) No law had fixed the amount of the dues that a
seignior could stipulate in a contract g cens.

I have, in another place, given the entire text of the
first of these arréts, explaining the part of it which might
effect the alienation of the fief. The part which may have
relation to the present subject is that which, after having
imposed on the seigniors, in express terms, the obligation
to concede on a rent charge, and given, on their refusal, to
the inhabitants the right to apply to the Governor and the
Intendant to obtain a concession of the land, directs these
last to make that concession, subject fo the same dues im-
posed on the other lands conceded inthe said seigniory,* and
¢ which dues,” adds the arrét ¢ shall be paid by the new
settlers into the hands of the Receiver of H. M’s. domain.”

Assuredly it cannot be said that the preexisting state
of things, as far as a conventional rate was concerned, what-
ever that rate might be, has been changed by the lefter of
that law. As regards its spirit, we shall soon see, with the

M Observations on the « Jey de Fief no, 101,
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help of the jurisprudence which prevailed under the French
Government, if it admitted of inferring such a change and of
acknowledging it. By the words ¢ subject to the same
“ dues imposed on the other lands conceded in the same
¢ seigniories,” the arrét seems but to have had in view to
prescribe to the Governor and the Intendant a rule of con-
duct and decision for avoiding all desagreement between
them, when, in the particular case provided for by the arrét,
these two functionaries should have been called upon to
exercise the special authority which the arrét conferred on
them. The legislator would be chargeable with giving
them this authority wuselessly, if he had not, at the same
time, prescribed a binding rule, by means of which they
were in a position to establish easily the amount of the
dues, and which left no pretext for opposing the concessions
so demanded, whether by disagreement or refusal, without
rendering themselves, guilty of a reprehensible abuse of
their authority. The provision of the arrét appears, then,
intended to be only applied to the single case in which the
intervention of the Governor and the Intendant could be
rendered necessary. Now, this single case was the refusal
of the seignior to concede. There could, therefore, be no
room for such intervention, when, willingly and freely, the
settler had accepted the concession which he had demanded
from the seignior, whatever might be the amount of the
dues contained in this concession, because he could not
allege a refusal to concede, on the part of the seignior.

Besides, the rule of decision so prescribed to the Go-
vernor and the Intendant was not new; it was that which
prevailed in France for regulating the amount of cens et rentes,
when the seignior could not invoke against his censitaire
either title or long possession, to justify the amount which
the first demanded and the second refused. It was the only
equitable rule to follow in such a case; and it was also the
only equitable rule to follow, in the special ease provided
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for by the arrét of 1711, the settler who obtained a conces-
sion by the intervention of the Governor and the Intendant,
on the unjust refusal of the Seignior to make such conces-
sion, having Seigniorial dues to pay.

160. As to the laws posterior to the Arrét of 1711, and
which relate to the concessions of land in Canada, namely
the arrét of the King’s Council of State of the 15th March
1752, the Declaration of the 17th July 1743 and that of the
1st Oct. 1747, they, in no way, touch on the question of the
amount of cens et renfes. In that respect the condition of
the Censitaire remains as it was made by the Arréf of
1711,

161. I pass now to the jurisprudence which the French
dominion has left us on this matter.

The persons who believe firmly in the fixity of the
amount of cens ef renfes by some act or regulation of the
Sovereign authority, without, nevertheless, having been
able, hitherto, to produce such act or regulation, cite chiefly
in support of its existence, a judgment rendered for the
seigniory of Gaudarville, by the Intendant Hocquart, on
the 23 January 1738. (1) There are, in fact, in this judg-
ment, some expressions, which, at the first glance, and
without explanation, might tend to support the impression
which those persons entertain. The circumstances under
which the judgment was given are these :

The Dame Peuvret, Seignioress of the place, had made
five concessions en censive either verbally or by letter, as
was the frequent practice ; but she had not fixed the amount
nor the species of the dues for which the grantees were to

(1) Ed. et Ord. in 8o. v. 2, p. h45.

Note. The concession of Gaudarville dates from the 8th Feby.

1652, for the first portion, and the 15th Nov, 1653 for the second.
(Tit. des seig. p. 383-4.)
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be liable. The last demanded in their petition, that the
seignioress should be condemned to grant them ¢ titles in
¢ good form, of the lands which she had conceded to them
‘ and this on the footing of the deeds of concession of
¢ other lands in the same seigniory.” It was, as one may
see, to invoke, almost literally, the rule prescribed by the
Arrét of 1711.

The Defendant replied that she ¢ offers and consents to
¢ grant and pass to the said inhabitants, the Plantiffs, con-
tracts for the new lands which she had conceded to them
(thus admitting the fact of the concession) to begin imme-
“ diately at the end of the first concessions of the said
¢ geigniory, and subject to the cens, renfes and seignorial
¢ dues which it shall please us to regulate, ¢ says the In-
“ tendant.”

The contestation seems to have turned simply upon
the point of ascertaining if the lands ought to be taken in
one or another range of the seigniory. To overcome this dif-
ficulty, a visit of the Grand-Voyer was ordered. After his
report, and after having “ seen also,” it is said, ¢ the let-
ters of concession” of two other habitants ¢ of 3 » 30 ar-
« pents, to commence, for front, at the end of lands of the
« QOéte de Champigny, together with many deeds given by
« the Dlle. Peuvret to the inhabitants of the 3rd range, ete.,
“ ete., the Intendant orders that the Plaintifls shall be bound
« 1o take deeds of concession from the Dlle. Peuvret, of the
¢ ]ands which have been conceded to them of thirty arpents
¢ in depth......subject to the cens, rentes, ordered by H.
« M. namely, one sol of cens for each arpent in front (1) and

1) These words i front (de front) are omitted ; they are to be
fou(nd) in the judgment a{inserged at p. 170 of the 2d vol. of the docu-
ments styled ¢ documents seigneuriaux,” published in 1852. The
omission of words so important for the proper understanding of this
judgment, added to so many other inaccuracies which disfigure those
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s one sol of rent for each arpent in superficies, and one

* capon or twenty sols, at the election of the said Demoi-
“ selle, for each arpent in front.”

162. This judgment of the Intendant Hocquart is the
only document in which we find these words cens ef rentes
ordered by His Majesty.”” If there really had existed an
order or regulation of the King, limiting, in an absolute
manner the amount of the seigniorial dues, intended to go-
vern, without distinction, all the concessions en censive
made by his vassals, no contestation or difficulty could ever
have arisen on that matter. If the words of the judgment
are proof of the existence of such regulation, distinet from
the rule enunciated in the first arrét of the 6th July 1711,
then, the cens ef rentes could not be constituted otherwise
than in money and in capons, the capon valued at 20 sols
and no more ; the seigniorial dues, in that case, would have
been uniform, or, at all events, could not have exceeded that
amount or that limit, unless, indeed, the rate stipulated by
agreement between the parties be excepted, thereby admit-
ting its legality. Such limiting regulation existing, the In-
tendants empowered to deeide the contestations of parties
would have had no discretion to exercise ; they would have
been obliged, on the case oceuring, to be governed hy the
rate of the regulation. But, once again, why is not that
limiting regulation produced ? The fact is that it has never
existed. We have the proof of this in the very silence, on

this question of a fixed amount, of the special laws of the
country which have been cited.

For the rest, it is easy to explain these expressions of
the Intendant Hocquart, ¢ ordered by the King,” and to
give them their true sense, the only one in which he could

publications, so interesting to the history of the ~olonisation of Canada,

})ear testimony, ina manner greafly lo be regretied, to the little care
taken in these publications.
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have employed them. He wished, beyond a doubt, thus to
qualify the words generally used in this matter, ¢ ordinary
cens et renles, “ customary cens ef renfes,” or other such
words having the same sense and which the King, in con-
formity with the rule of the common law, has reproduced
in his arét of 1711, in these words ; “ subject to the same
“ dues imposed on the other lands conceded in the said
¢ geigniories ’; expressions, which necessarily leave to the
judge a fact to appreciate, since they suppose the existence
of ordinary dues and extraordinary dues, usual dues and un-
usual, dues amongst which, in case of contestation, the judge
was bound to chose the most ordinary and the most usual.

It is in this light that the parties to the Gaudarville suit
have understood their respective rights and obligations ; the
censitaires in asking the Intendant to fix the cens ef rentes
« on the footing of the titles of concession of other lands,
of the said seigniory,” and the seignioress, in offering and
consenting to pass contract “ subject to the seigniorial cens et
« rentes and dues which it will please him to regulate.”

It is further thus, we must say, that the Intendant has
understood the position of the parties and his own judicial
authority. For, in granting by his judgment, rendered only
after having seen ¢ several deeds given by the Dlle. Peu-
vret to the inhabitants of the third range »’ the cens ef rentes
enunciated in this judgment, he ought to be supposed,
under the circumstances, to have only granted the ordinary
or usual cens et rentes of the seigniory, that is to say, “ the
same dues imposed on the other lands conceded in the said
seigniory,” according to the rule recognized by the arrét of
1711 ; dues which by this arrét, the King orders expressly
1o be imposed in an analogous casc. The Intendant could,
therefore, say with reason that the cens el rentes to which
he subjected the five censitaires of Gaudarville were really,

“ the cens ef renfes ordered by His Majesty ” 16;0; a like sort,
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without his being considered to have wished to have it un-
derstood that there existed a limitating regulation distinet
from the rule of the common law repeated in the arrét of

1711.

That which leads me further to say that the Intendant
Hocquart only granted to the seignioress of Gaudarville the
ordinary and customary cens et rentes in the seigniory, is
the following fact. At the rates mentioned in the judgment,
the rent in money and in capons, for a land of 3 % 30
would be (without including the three sols of cens) 1 sol 3
deniers per arpent in superficies, the price of the capon
being fixed at 20 sols. I have seen a deed of concession of
the 13th Sept. 1708 (La Citiere, Notary), given by the Sei-
gnior of Gaudarville, of a land of 3 4 20 arpents adjoining
the River of Cape Rouge. This concession, anterior by 30
years to the judgment of which we speak, is made upon
the consideration of ¢ 3 livresand 2 live capons for the whole
of the said concession, or 40 sols in money in default of
furnishing the said two capons, and 2 sols of cens,” that is
to say, for this land of 60 arpents in superficies, at the rate
of 1 sol 8 deniers of rente for each arpent in superficies,
inclusive of the 2 sols of cens. It is the same amount as
that contained in the judgment of the Intendant Hocquart.

163. Let us now look at another judgment rendered by
the same Intendant, Hocquaxt, for the seigniory of Portneuf
a few years before his judgment for Gaudarville, namely
on the 20th July 1733. (1) There is no mention in it of the
cens el rentes ordered by the King.

The Seignior, M. Charles Le Gardeur, demanded, by
his petition, that all the censitaires who had deeds of con-
cession should be bound to give him a copy of them in
proper form, and that those among them who had not con-

(1) Edits and Ord. in 8o. v. 2, p. 531.
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tracts nor letters of concession, should be bound to take
deeds of concession before Notaries, conformably to the
ancient deeds and in accordance with the clauses of cor-
vées and cens et rentes therein mentioned, together with that
of paying the 1lth fish for the right of fishing in front of
their lands.

After having heard the inhabitants, and having seen
two contracts of concession in that seigniory, one of which
dated the 3rd Nov. 1684, was made to Jean Catelan and
the other of the 23rd April 1685 to Mathurin Corneau, the
Intendant ordered that, in regard to those persons who had
not as yet taken deeds, they should be bound soto do within
a certain delay, and to give copies thereof to their seignior,
¢ and that, subject to the same clauses and conditions as
“ those set forth in the two deeds above mentioned, if the
¢ should not prefer to become liable to the dues of 30 sols
“ and a capon for each arpent in front by 40 in depth, of
“ six denters of cens and of the 11th fish, which they will
¢ be bound to adopt at the time of the passing of the con-
¢ tracts, otherwise the option to lie with the seignior.”

o~

’

I have procured the two contracts of Catelan and Cor-
neau, which contain, each, a concession of 4« 40 arpents,
the two lands being next each other, and the two contracts
having been passed before Genaple, Notary. In respect to
the dues the two concessions are alike ; that made to Cate-
lan states ¢ subject to the charge of four livres and four
good fat capons, with 4 deniers of cens, on the whole of the
said concession, at the rate of 20 sols and 1 capon for each
of the said 4 arpents in front. ¢ And moreover the 11th of
“ each fish caught in front of the said concession in
“ the said river..........and two days of corvée in each

“ year......”

The second alternative presented by this judgment
gave for the dues in money, one third more than what
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was stated in the two contracts of Catelan and Corneau,
since it gave 30 sols by 1« 40 arpents and 6 denders of cens.
The last paid at the rate of one sol per arpent in superficies,
the capon valued at 20 sols, while under the second alter-
native of the judgment the censitaire would have had to
pay 1 sols 3 deniers.

Five years later, the same Intendant granted to the
Seignioress of Gaudarville two fifths more than he had
granted to his second neighbour, the seignior of Portneuf.
Can it be, then, that it was in the interval between these
two judgments that a royal regulation, ordering fixed cens
et rentes had been made ?

164. If, notwithstanding the Portneuf judgment (1733,)
there are persons whose firm belief in the existence of
such a limitating regulation, traces back that existence to
an anterior date, they cannot fail to perceive their eror, in
reading the analysis which I have given of several ordinan-
ces pronounced in one single case, the last of which dated
the 22nd April 1730 by the Intendant Hecquart himself.

This analysis, although necessarily long, has neverthe-
less a particular interest, in as much as the first of these
ordinances is almost two years anterior to the enregistration
of the arréts of the 6th July 1711.

This ordinance rendered by the Intendant Raudot,
on the 8th March 1710, condemns the sieur Trem-
blay, Seignior of Eboulements, to grant to Louis Gau-
thier a deed of concession of a land of 12 % 40 arpents
“ subject to the same clauses and conditions as those con-
tained in the concessions to the inhabitants of La Pelite
Riviére.” (1) Tremblay did nothing in the matter. But on
the arrival of the new Intendant Begon, he presented a pe-
tition to him upon which he obtained an ordinance dated

(1) « Doc. Seig” s v, 2, p. 91.
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the 18th April 1718, (1) without informing him of that made
by Raudot. The seignior demanded the re-union o his
domain, in default of sufficient clearing of the one half of
the land in question, conceded by a letter of his predeces-
sors, and prayed that Gauthier should be bound * to take a
¢ title from him under the obligation of paying him every
¢ year, on the day of the feast of St. Rémy, 20 sols and 1
 capon or 20 sols at the choice of the said Tremblay, for
“ each arpent of land in front by 40 in depth, and 1 sol of
“ cens for the said six remaining arpents of front,” that is
to say, one sol for each arpent in superficies ; which, as we
shall immediately see, was exactly double the rent imposed
on the lands of La Petite Riviére, one of the neighbouring
seigniories. The prayer of the petition was granted by this
ordinance of 18th April 1713.

Upon another demand instituted, no doubt, on the
petition of Gauthier, the same Intendant Begon rendered on
the 3rd February 1717, another ordinance, which sets forth
that without hindrance from that of the 18th April 1713
{which he declared to have been given without Tremblay
having informed him of that by Raudot, of the 8th March
1710), this last ordinance should be executed according to
its form and tenor, and ¢ that the said sieur Tremblay should
¢ be held to allow the said Gauthier to enjoy peaceably the
¢ said 12 arpents which he had been condemned to concede
 to him subject o the same clauses and condilions as those
“ mentioned in the deeds of other concessions given fo the
“ inhabitanis of La Petite Riviére, on the condition that he
¢ should pay him all the arrears of rent to commence on
“ the 8th March 1710.”

~

Another suit intervened, followed, first, by an ordinan-
ce of the Intendant Begon of the 28th June 1723, ordering
the nomination of arbitrators to regulate the depth of Gau-

(1) % Doc. Seig.” v. 2, p, 40.




182 «

thier’s land, afterwards by a second ordinance of the same
Intendant dated the 12th April 1724 (1) which condemned
anew the said Tremblay “ to concede to Gauthier 12 u
¢« 40 arpents in his seigniory, upon the same conditions and
« at the same rates mentioned in the concessions made to the
inhabitants of La Petite Riviére, and as has been hereto-
« fore ordered by the ordinance of M. Raudot of the 8th
« March 1710, and by that which we have made in conse-
¢« quence on the 3rd February 1717 ; and being informed
« that the inhabitants of La Petite Riviére pay, according
to their deeds of concession, ten sols current money of this
« country per arpent of front and the half of a capon,) we
« condemn the said Gauthier to pay to the said Tremblay
¢ the arrears of rents of his said land in specie, or equiva-
¢ lents beginning on the 8th March 1710, at the rate of 6
« lipres current money of this country, equal in currency of
France to 4 livres, 10 sols, and 6 capons or a like sum of
« 4 Jivres and 10 sols, and 9 deniers of cens per arpent,
« yearly; and we order the said Tremblay to execute a
« deed of concession to the said Gauthier on the clauses and
« conditions above mentioned, and upon the default of the
said Tremblay to make the said concessionto him within
¢« g month from this day, and the same being passed, we
« order that our present ordinance shall serve the said
« Gauthier as a deed of concession.”

~

[4

~

o~
-~

o~
~

~
b

Behold, then, the Seignior of Eboulements once more
reduced to the necessity of not being able to exact from his
censitaire, Gauthier, higher dues than at the rate of halfa
sol per arpent in superficies. But he does not lose courage ;
he gives no deed to his tenant ; he awaits the amival of a
new Intendant, and that Intendant is M. Hoequart, who, at
a later date, rendered the ordinance of Gaudarville. Gau-
thier was by this time, dedd; and without any summons,
the Seignior obtained against his widow and children, for

(1) « Doc. Seig.” 5 v. 2, p. 91,
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the same land, an Ordinance from the new Inten-
dant, rendered, it is declared, “ on the wverbal peti-
“ tion to us mgde by the sieur Pierre Tremblay, on the
¢ subject of some inhabitants of his Seigniory of Eboule-
“ ments, who refuse to take from him deeds for the concessions
‘ which he has made to them, more especially the widow
“ and heirs of the late Louis Gauthier who hold and pos-
“ sess a land in the said Seigniory, of 6 % 40 arpents,
* which formed part of one of 12 arpents formerly possessed
“ by the late Louis Gauthier, whereof the half was reunited
¢ tothe domain of the said sieur Tremblay by order of M.
“ Begon dated the 18th April 1713 ; the said sieur Trem-
“ blay praying that it may please usto oblige the said
“ widow and heirs to take a deed for the said land of § ar-
¢ pents, conformably to the said ordinance, that is to say,
‘“ at the rate of 20 sols'and a capon per arpent or of 40 sols
“ without a capon, at the choice of the said sieur Tremblay,
“ and of one sol of cens for the said 6 arpents.”

-

The prayer of the seignior was granted to him, and the
Intendant Hocquart condemned the widow and the heirs
Gauthier in consequence, under the penalty of reunion to
the domain, by an ordinance of the 22nd April 1730, (1)
‘ which,” adds the Intendant, ¢ shall likewise take place
¢ as respects the lands of the other settlers of the said sieur
‘ Tremblay who shall refuse to take deeds for them.”

165. In this way ended, after the death of Gauthier,
the struggle begun between him and his seignior. We see
that the latter had acted in the matter towards the Inten-
dant Hocquart as he had towards the Intendant Begon.
He took good care to keep from his knowledge the ordinan-
ces of 1710, 1717 and 1724, which had rejected his preten-
sions. He laid before him only that of 1712 which had
ordered the reunion to his domain of the half of Gauthier’s

(1) « Doc. Seig.” v. 2, p. 132.
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land and had granted to him a sol of rent per arpent in
superficies.

Gauthier was in possession ; but the amount of his
rent was not fixed by any title deed. Itwas a case wherein
to make application of the rule of the common law, by the
aid of which that rent ought to be settled on the footing of
the most ordinary and usual rate, in the limits of the same
Seigniory, or of the neighbouring ones. In 1710, the In-
tendant Raudot adopted the rate of La Petite Riviére ; that
is, half a sol per arpent ; at a later date we see his succes-
sors, who had the same fact to appreciate and the same rule
to apply, adopting a rate double that of the first, because
without doubt, its existence had been proved to them on
other lands in the same or another seigniory. There was
then nothing that was less fixed than the amount of seig-
niorial dues, at the different periods which comprise the
ordinances above cited. Assuredly if there had existed a
regulation fixing that amount at 1 sol 8 deniers per arpent
in superficies, which is that stated in the ordinance of Gau~
darville of the 23rd January 1738, as having been ordained
by the King, the Intendants who rendered these ordinances;
and M. Hocquart himself would have been acquainted with
it, and would have acted in conformity with it ; a seignior
so persevering in his efforts 1o create a reserve for himself
as was the Sieur Tremblay, would not have failed to invo-
ke the benefit of it, in as much as such a regulation would
have given him the right to two thirds more than what he
demanded from his censitaire Gauthier.

166. The partisans of the system. of a fixed rate depend
farther on that which is said in an ordinance rendered by the
Intendant Begon, a few years after the arréts of 1711,
namely, that the Seignior of Demaure could not impose new
charges. This ordinance, which is dated the 15 Feb. 1716
(1) condemned such of the censitaires as had not yet deeds

—_ T T
(1) Ed. and Ord. in 8o, v, 2, p. 448
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of concession ¢ to report the letters whieh they had from
the late Sieur Demaure, in order that the said Sieur Aubert
may pass deeds to them af the charges and conditions of
the ancient deeds, without the power of increasing the sgme
by new charges.”

If the armmount and the nature of the cens ef renies had
been established in a fixed manner, as is pretended, would
not the Intendant have said at once ; ¢ at the rate of so
much...... ” (1 sol 8 deniers as for Gaudarville,) rather
than render a judgment which did not end the coniestation,
because it ordered a reference to the ancient title deeds,
which, if they had differed, must necessazily have been con-
sidered, before they could arrive at the conclusion of the fixi-
ty of the amount of rents. What need would there have
been of adding these words : ¢ without the power of in-
creasing the same by new charges.”

The tenants, although only bearers of letters, were
already not the less grantees ; the lands belonged to them ;
only, the amount and the nature of the charges might not
have been fixed in these letters. In that case, they ought,
in the absence of a written agreement, to be supposed not
to have taken their lands at other than the ordinary and
usual cens et rentes, which could be none but those contai-
ned in the ancien! deeds, without that in such a case, the
Seignior had the 1ight to add to them. Now, by the inser-
tion of these words ¢ new charges” in the ordinance of
which we speak, whether they comprise the cens el renles,
or whether they should be understood to allude only to
charges properly speaking, it is evident that the new seig-
nior of Demaure had attempted 1o subject the bearvers of
letters to payments more burdensome than those which werc
found in the ancient deeds, the only oncs to which the inha-

bitants were supposed (o have submitted themselves-
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Thence the very simple explanation of the prohibition
made by the Intendant and resulting from the words
“ without the power of increasing the same by new char-
ges ;” a prohibition which was thus made, only to protect
grantees who were already in possession, and who refused to
bind themselves under new charges.

167. The Intendant Hocquart, himself, on the 15 Jan-
uary 1738 (1), that is to say a few days before his judg-
rent of Gaudarville, rendered an ordinance for this same
Seigniory of Demaure, then belonging to the poor of the
Hotel-Dieu of Quebec. The Religious administratrixes of the
seigniory demanded from one Jean Desroches one year’s
cens ef renfes, at the rate of one sol per each arpent in super-
ficies, and of one capon per each arpent of front by thirty
arpents in depth.

Desroches prayed for delay, “ to make search for the
title deed of his land, according to which deed, he preten-
ded that he was not bound to pay rents so high, as those
which the Religious Ladies demanded from him.” The
Intendant granted him a delay of 8 days ‘to produce the
deed in question ”’ and “ which time being expired, and in
default of his having given satisfaction in the premises,”
the Intendant condemned him to pay ¢ the year of aiears
at the rate herein above mentioned.”

This ordinance was so made only 8 days before that of
Gaudarville, nevertheless the Intendant Hocquart made no
mention in it of “ the cens et renfes ordered by H. M.,”
even though the amount of the rent in money and in capons
wasthe same. Can it, then, be possible that the royal
order or regulation fixing the amount of the dues, should
have amived in Canada in the interval of 8 days ? and that
the intendant hastened to proclaim it on the first opportu-

(1) “ Doc, Seig.”; v. 2,p. 168,
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nity that offered for so doing ? Where, then, is this regu-
lation ? Has it been enregistered? What is its date?
What is that of its’enregistration ? M. Hocquart has forgotten
to tell us.

168. Let us proceed to establish the jurisprudence of
the period in question.

On the 11th Nov. 1718, Joseph Robillard obtained from
the Seignior of La Valtrie a concession of 6 w« 20 arpents,
in continuation of a former concession, and adjoining a
third belonging to him. The original or minute of the con-
tract was not signed by the notary (Lepailleur) nor by the
parties, nor by witnesses. In the meantime, Robillard took
possession. In the royal jurisdiction of Montreal, on the
29th Nov. 1743, the seignior obtained a judgment against him
by default, which, from there being no signature to the mi-
nute of the contract, paid no regard to it and condemned
Robillard to take a deed of concession in due form, and to
pay to the Seignior the quantity of 3 minots of merchantable
wheat, 6 livres in money, for one year’s arrears due on the 11th
Nov. 1743, and so to continue from year to year. Robillard
entered an appeal ; he produced his contract, which did not
~mention for all the concession, but @ minot of merchanta-
ble wheat and 6 livres 6 sols of cens et rentes. He produced
at the same time, 23 acquittances from 1718 to 1743. He
contended that he was not bound to pay but at the rate named
in his contract, in the same way as he had always done, yet
with the reduction of one fourth (1), in conformity with the

(1) By a declaration of the 5th July 1717, explained by that of the
21st March 1718 and that of the 25st March 1730, the King had
reduced the value of card money to one half the amount written on
those cards in such a manner that a card of 4 /[zvres, money of the
country, ought not to bhave currency but for 2 Zivres of the same
money and to be worth only 1 Zévre 10 sols money of France.

It was declared that the payments, even those of the cens et rentes,
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King's Declarativns of 1718 and 1719 “ in as much, he
" says, as he was invested with a sufficient title, as well by
« a possession of 25 years and boundaries, as by the said
« geguittances, and the ¢ grosse,” and copy of the said
« contract of concession of the 11th Nov. 1718 duty signed
* by the said Lepailleur, notary.”

Before instituting an appeal, Robillard had, on execu-
tion, but after making the necessary protestations, paid to
the bailiff the amount of the judgment, that is to say, besides
the costs, 6 Livres for one year’s arrears of rent due on the
11th Nov. 1743, and 12 livres for 3 minots of wheat (the
wheat valued at 4 francs), making 8 sols per arpent in su-
perficies.

The Superior Council, ¢ considering the King’s de-
¢ claration of the 6th May 1733 concerning the defective
« Jocuments of notaries deceased or who have given up
¢ their office, enregistered in the Council on the 26th Au-
¢ gust following,” maintained Robillard in possession of the
concession made to him in the contract of the 11th Nov.
1718, ¢« which shall be carried out according to its form
and tenor,” declared the arrét which is dated the 2d March
1744, (1) ; and the Seignior was condemned, in consequence,
to render and pay back to Robillard the sum of 35 ljures 8
sols, which the latter had paid to the seizing bailiff, with
the deduction of 8 livres 6 sols, namely, 6 lLivres for the

-~

o

when it was not stipulated that they should be # monnaie de France ”
{Decl. of 5th July 1717) or “ monnaie tournoise ou parisis ” (Decl. of
95th Karch 1730), should be made in money of France, deducting one
{ourth, which was the reduction of the money of the country into money
of France ; and that, when “ monnaie de France ou monnaie tournoise
ou parisis,” had been stipulated, the payment should be made on the
footing of the money of France without any reduction (Ed. and Ord.

=80, v, 7, p. 270, 393 and 525).

1) ¥ob and Ord. S, v 1, p. 237
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ground rent, 6 sols of cens and 2 fivres for half o minot of
wheat, making a rent of 1 sol 4 deniers per arpent.

M. Hocequart was still, at this time, Intendant of justice
in Canada ; but it does not appear that he was present in
the Council when the arrét was rendered. The affair is
not the less important on that account. The judgment of
the Court at Montreal, which was set aside only because
the contract of concession, although defective from the want
of signature, was maintained by the arréf, proves clearly
that there was no regulation limiting the amount of the cens
ef renies at the rates set forth in the judgment of Gaudar-
ville ; in the first place, because it granted a rent in wheat,
and further because that, valuing the wheat at 4 francs, it
gave the Seignior a rent of three sols per arpent in superfi-
cies. Had such a regulation existed, the court at Montreal
could not have avoided applying it, and the Superior Coun-
cil, the first tribunal of the Colony, nay that among the

“records of which, by its own order, this regulation ought to
have been enregistered, would not have kept silent respecting
a decision which, in violation of the regulation, would thus
have granted an excessive rate. We may remark, besides,
that the concession to Robillard was posterior to the arréls
of 1711.

169. In another ordinance rendered by the Intendant
Hocquart on the 18th April 1745, (1) mention is made of
several deeds of concession in the island of Orleans, setting
forth different rates. One even, bearing date the 19th March
1659 (Audouart, notary), had been made to Jacques Ber-
nier, called John of Paris, subject to the charge of ¢ 10 sols
“ per arpent in superficies, and 3 live capons, yearly, and
« 3 denders of cens for the whole of the said concession.” It
is true that, prior to the contestation which gave occasion
for this ordinance, the principal of the rent had been redee.

(1) « Doc, Seig.”;v. 2, 1. 187.
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med ; but this rent must, under the circumstances, have ap-
peared so high, that if the limiting regulation in which per-
sons wish to believe, had really existed, we could not but
be surprised at the silence of the Intendant on that head,
since the very land which had been the object of that con-
cession, and the charges to which it was liable, were equal-
ly the object of the contestation carried before him.

170. There is another judgment of the Royal Court of
Montreal, rendered on the 25th June 1745, (1) allowing
cens et rentes exceeding, by far, the rates enunciated in the
Ordinance of Gaudarville.

Michel Colin dit Laliberté possessed 120 acres of land
in Isle Bouchard. The seignioress demanded from him
cens et rentes * in conformity with the ancient deeds of
“ concession of the other inhabitants of the said seigniory..”
The judgment condemned the defendant to pay ‘ 3 livres
for two days of corvée for the last year (2) together with 4
livres 10 sols, one sol of cens and 6 capons for one year’s
cens et rentes and the 11th of all the fishes, &ec., &ec.

The capons being valued at 30 sols each, this decision
gave, including the corvées, cens et renles at the rate of 2
sols 9 deniers per arpent in superficies, and 2 sols, 3 deniers
without the corvées. The judgment states thata deed of
concession for a land in the same island, made to one Jac-
ques Foisy on the 14th Dec. 1709, (Raimbault, notary) had
been produced before the judge. There is reason to believe
that it was in accordance with that deed that the price of
the corvées and cens et rentes was fixed in this instance. I
have seen the minute of this deed which comprises a con-

(1) ¢ Doc. Seig.” v. 3, p. 79.

(2) The seignioress demanded 40 sols for every day of corvée. An
ordinance of the Intendant Begon of the 3rd June 1714 rendered on
the petition of the inhabitants of Tsle Bouchard, had allowed them
to exempt themselves from the said Corvées by giving to the seignior
40 sols for every such Corvée Edits and ord. 8o. v. 2, p. 437.
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cession of about 90 arpents in superficies, setting forth,
“ 1 sol of cens and a seigniorial rent of 4 liv. 10 sols and
4} good and lawful capons, or 30 sols in money for each
capon, for the whole of the said concession...... the 11th
of all the fishes......and 3 days of corvée yearly...... or
30 sols of the country, for each day.

Without the corvées this concession of Foisy was at
the rate of 24 sols per arpentin superficies, and of 3% sols
with the corvées.

How could the Court of Montreal have given judgment
for cens et rentes, comparatively so high, if there had been
a regulation in existence limiting them to 1 sol 8 deniers 2
How, in presence of such a regulation, could that comrt take
for the basis of its judgment a deed of concession in which
a rent charge was stipulated at a rate exceeding that of the
regulation 7 Was not this to acknowledge the validity of a
conventional rate, however high it might be ? Has not the
Court decided, by its judgment of the 25th June 1745, that
the defendant, by taking a land subject to cens, without a
contract in writing, was supposed to have subjected himself
to the same rate imposed upon the neighbouring lands ?
1

(1) The minute of Foisy’s deed of concession is not signed either
by the parties or the notary, Nevertheless this deed has served as the
basis of the judgment against Colin. The notary had no doubt, deli-
vered a copy of it in proper form (as in the case of Robillard,) in the
same way as if the minute had been signed. Colin’s concession ad-
Jjoined that of a man named Gabriel Ladouceur whose deed of conces-
sion T have examined ; it is dated the 24th January 1710 (Raimbault,
notary) and is duly signed. This last concession is described as being
of % 44 arpents in front by the whole breadth of the Island, subject to
the charge of 4 /4v. and 4 fat capons of rent with 4 denders of cens
for the whole of the said concession,” together with « the right of

 fishing on payment of the 11th fish.”

I have further examined a deed of concession of the month of
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171, The Intendant M. Hocquart, has left us another
judgment on this matter, made on the 23rd February 1748
(1) for the Seigniory of Berthier (district of Montreal).

By letter of the 3rd Nov. 1710, the Seignioress had
given to the Church of Berthier a land containing about 120
arpents in superficies. The fabrique demanded, at a later
date, a deed of concession in due form. The Seignioresses
of the time consented to give it, butwith the provision ¢ that
¢« in case the said church should sell or alienate the said
¢ Jand, the possessor thereof should be held to pay the rents
¢« wherewith the lands of the other inhabitants of the said
“ Seigniory were charged, that is to say, 2 sols of cens, 1
¢« sol for every arpent in superficies, and half a minot of
¢ merchantable wheat for every 20 arpents.”

-~

So, the parties did not agree either as to the amount or
the nature of the rent which ought to be imposed ; the attor-
ney of the defendants declaring ¢ that they will submitto that
which shall be decided by the Intendant.” It is plain that
there was already, at this time, rents in wheat, and that the

January 1710 (the same notary,) to Laurent Deganne's, of 3 arpents
in front, in Isle Bouchard % from one side to the other of the said island
containing about 60 arpents in superficies.....” at ¢ 3 Zivres 3 fat
capons of seigniorial rent with 4 deniers of cens + ..... the 11th of
every kind of fish &e., and 2 days of corvdes” (price not fixed.) By
valuing the capons and the corvées at 30 sols, as they were in Foisy’s
deed of the 14 Dec. 1709, this concession would be, including the cor-
vées, at the rate of 3% sols per arpent in superficies, and of 2} sols
without the corvées.

Another concession of the same quantity of land, in the same island,
was made to Michel Desmarets, on the 24 J anuary 1710 (same notary)
subject to the same rents as the preceding one ; it only differs from it
asf t;) the amount of cens properly so called, which is 3 deners in place
of 4. '

(1) Ed. and Ord. in-8o, v. 2, p. 981,
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rate of the dues in this seigniory was not uniform. The rent in
wheat might, therefore, not be the most ordinary rent, the
usual. To apply that rule, there was therefore room for a
consideration of the facts by the Intendant. If, on the con-
trary, there had existed a regulation fixing a certain and
uniform rate, there would have been no difficulty ; M. Hoe-
quart, having no alternative would have been obliged to
give judgment in 1748 as he had adjudged in 1738 by his
ordinance of Gaudarville. And what then does he do in
this instance. He orders the Attorney of the Seignioresses
of Berther to give to the church a deed of concession, “ on
the condition only that in case the said church should alie-
nate the said land, the new possessor shall be bound to pay
to the proprietor of the Seigniory the cens ef renfes at the
ordinary rate of 1 sol of rent for each arpent in superficies,
3 capons for all the land and 2 sols of cens.” At this rate,
and fixing the price of capons at 20 sols, as had been done
by the ordinance of Gaudarville, the concession to the
church was, without the cens, at the rate of 1 sol 6 deniers
per arpent in superficies, that is to say, a tittle less than the
rate adjudged for the seigniory of Gaudarville. At the rate
for the latter, the Seignior of Berthier would have received
4 sols of cens, 4 capons, besides the sol of rent for each ar-
pent in superficies.

Thus M. Hocquart himself has before his departure left
us (1) a very convineing proof both of the non existence of
any regulation limiting the cens e renfes, such as his
ordinance of Gaudarville might, at the first glance, lead
one to suppose, and also, in default of a conventional rate,
of the perseverance in the rule of the common law, which
directs the imposition, in similar cases, of the ordinary or
usual dues, a rule recognized by the arrét of 1711.

(1) The Intendant Hocquart arrived in Canada In the year 1729 ;
and it was not until 1748 that the King send Mr. Bigot to succeed

him.  Hist. of Canada by Mr, Garnean v. 1 p. 380 &458’7. .
) 2
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{732, Taking leave of M. Hocquaxt, I shall continue i
analyse some other decisions rendered as well before as
after the arréts of 1711.

We find in two ordinances of M. Bégon, of the 8rd
July and 14 Sept. 1720, (1) the circumstances of a suil
which was contested a long time between the Seignioress
of Vercheres and one of her censitaires.

By letter of the 4th July 1685 the seignior of Vercheres
had given in concession to one André Berjat a land of
3 30 arpents, on the condition of furnishing ¢ 14 minots
of wheat, the seignorial dues and the day’s work for the use
of the common.” Nicolas Bissonet, a party to the suit, had
succeeded to Berjat. An Ordinance of the Intendant
Raudot, of the 9th June 1686, rendered on the contestation
with Bissonet, declarved that the latter should receive his
deed of concession ¢ subject to the clauses and conditions
¢ mentioned in the said letter, and, as respect the clauses
 not expressed therein, subject to the clauses and con-
¢ ditions mentioned in the deeds of concession which have
“ been given to the other inhabitants. ” A deed of con-
cession was made by the seignioress of Verchéres in favor
of the said Bissoret, on the 25th June 1704 (Adhémar
notary.) The censitaire says that in the year 1707 the
seignioress of Vercheres having refused to give him anm
acquittance for 5 years’ rent, at the rate of 1} minot of
wheat, per annum, pretending that the rent was 3 minots of
wheat, he had been obliged to institute legal proceedings
before the intendant Raudot, who, by ordinance of the 25th
June of the same year, had condemned the seignioress to
give him a deed, on the clauses and conditions mentioned
in the said letter of concession.

On the 2nd July of the same year (1707) the Seigni-
oress of Vercheres, on her part, had obtained from Raudot

(1) « Doc. Seig. ™ v. 2 p. 63 & 67,
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another ordinance to the effect that Bissonet should pay for
the said 3 » 30 arpents ¢ 4 livres 10 sols and 1} minot of
wheat yearly.” The latter said that this ordinance had not
been served on him ; that it had been rendered in his ab-
sence, and that he had not had any knowledge of it, except
by a judgment of the 18th July 1719 which the said lady
had obtained in the royal jurisdiction of Montreal. By an
ordinance of the Intendant Begon of the 3rd July 1720,
Bissonet was allowed to constitute himself opposant to the
execution of that of the 2nd July 1707. The judgment ren-
dered at Montreal by M. Raimbault had condemned Bisso-
net to pay the arrears of cens ef rentes at the rate of 4 lLivres
10 sols and 1} minot of wheat yearly.

Upon this new demand, intervened the ordinance of the
14th September 1720, which set aside Raimbault’s decision,
¢ inasmuch as he could not, nor ought he to take cogni-
zance,” it is said, ¢ of ordinancesrendered by M. Raudot,
enunciated therein, ¢ and which declared that,” the order of
2nd July 1707 shall be executed according to its form and
tenor, and that the said Bissonet shall pay to the said sei-
gnioress of Verchéres the Seigniorial cens et renfes for the
land which he enjoys conformably to the letter of the sieur de
Verchéres and to the titles of concession given him by the
said seignioress, by contract passed before Adhemar, notary,
at Montreal on the 25 June 1704. (1)

We see here a concession of 90 arpents, the dues for
which, sanctioned by ordinances as well anterior as pos-
terior to the arréts of 6 July 1711, amounting (the wheat
being valued at 4 livres a minot,) to2 sols 4 deniers, and
exceeding consequently, by 277th, the rate enunciated in
the ordinance of Gaudarville. Even by valuing the Wheat
at 3 francs only, these dues would have still exceeded that
rate, because they would have been equal to 2 sols per ar-

{1) The minute ot this deed could not be found.
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pent. There was, therefore, no limiting regulation, or if
there was such, it was allowable to derogate from it by the
agreement of parties, both with respect to the nature and to
the amount of the cens ef rentes.

173. A concession en censive had been made by the
Seignior of Becancourt to one Louis Larose, by a simple
letter of the 9th September 1700, followed by a procés verbal
of the boundaries, dated the 22th February 1703. Michel
Perrot who, by contract of exchange, had acquired this con-
cession from Larose was maintained in the property and
enjoyment of this concession, by an ordinance rendered after
contestation, by the Intendant Raudot, the elder, on the 15th
June 1708 ; and the Seignior of Becancourt was ordered
“ to deliver to him a deed of eoncession for the same
¢ according to the letter of concession of the 9th September
“ 1700 and the limits stated in the said procés-verbal, and
“ subject to the other clauses and conditions mentioned in
¢ and by the said procés-verbal and to the deeds of con-
¢ cession which he has given to the other inhabitants.”

Then, after an ordinance of delay dated the 22th Feby.
1709, another of the 24th August 1710 which was rendered
by the Intendant Raudot, the younger, declared that his
father’s ordinance of the 15th June 1708 should be executed
according to its form and tenor. (1)

There is, also, an ordinance rendered by the Inten-
dant Jacques Raudot, the 8th March 1711 (2) on the peti-
tion of the widow Toupin who had exhibited to
him a concession, in seigniory, made to her on the 20th
January 1706 to the rear of the Seigniory of Belair. The
Dame Dauteuil claimed to have had a prior concession of
it, but as she had passed over to France, the Dame Toupin

(1) “ Doc. Seig.” v. 2, p. 38.
@) In p. 39..
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obtained by this ordinance permission to concede lands in
this new Fief ¢ to the inhabitants who shall come forward
for the purpose of establishing themselves, on the same con-
ditions as the inhabitants who were established on the said
Seigniory of Belair,” the neighbouring seigniory.

These ordinances are not of a nature to teach us, nor
even to lead us the least in the world, to suppose that pre-
viously to the arréis of 1711, there had been any order of
the King fixing a limit to the cens ef rentes payable in Ca-
nada.

174. We find very important information in a deed of
concession of the 13th October 1721, given by the Governor
and the Intendant, Messieurs de Vaudreuil and Begon, to
the widow of the sieur Petit, in his lifetime councillor of the
superior council of Quebec, in conformity with an arrét of
King’s council of state, dated the 2d June 1720 (1), and the
tenor of which is stated in this deed.

His Majesty, it is said, had by this arrét ordained,
that the Religious Ladies of the Hotel-Dieu of Quebec,
“ should grant to the Sieur Petit the uncleared land of
“ which they have taken possession, and which formed
“ part of their grant to the late Martin Le Pirs, of the
¢ 28th June 1698, subject to the usual charges and rents
“ which shall be paid by the said Dame Petit in her said
“ quality together with all the arrears that will be due on
“ the day of such grant; and in case the said Religious
“ Ladies would not make such grant, when requested so to
“ do, or at least within eight days from the day of the
service of the said decree, His Majesty had ordained that
“ the said lot of land should remain re-united to the King’s
“ domain, in like manner as His Majesty has re-united the
“ same, by virtue of the said arrét, and that a
¢ grant of the same should be made by us (the Governor

(1) # Doc. Seig.” ; v, 2, p. 72.

o~
-~

~
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and Intendant) to the said late Petit, subject to the same
rents and charges as are imposed upon the other conceded
lands of the Seigniory of St. Ignace belonging to the said
« Religious Ladies, which rents should be paid in future
¢ into the hands of the receiver of the King’s domain in this
“ city, without that the said Religious Ladies should be
« permitted to claim any right whatever upon the said lot,
<« provided nevertheless that the said late sieur Petit should
“ pay all the arrears of cens ef rentes that should be due up
“ to the day of service of the said arrét.”

<

~

<

~

The Religious Ladies having refused to conform to this
arrét, the Governor and the Intendant, by the deed of the
13th October 1721, conceded to the widow Petit the land in
question, “ containing,” say they ¢ with the one she now
possesses, b arpents, 4 perches, in front by 50 in depth which
is the whole of the said grant made to the said late Martin
Le Pirs...... 380 arpents of Jand in superficies....under
the condition of paying, every year, at the usual time, to
the domain of His Majesty the same cens ef rentes and dues
that she pays to the said Religious ladies for the land form-
ing part of the said concession, which holds of the said
seigniory of St. Ignace, and under the ordinary clauses and
conditions, and that, in proportion to the number of arpents,
in superficies contained in the present grant.... .. ”

I have seen the deed of concession of these 380 ar-
pents in superficies to Martin Pire dit le Portugais” subject
to “ 19 livres and 8 good live capons, and 8 sols of cens for
the whole of the said concession,” which, (the capon being
valued at 20 sols as in the ordinance of Gaudarville,) even
by including the 8 sols of cens, will not make quite 1 sol 6
deniers for the arpent in superficies. So, this would be less
than the rate enunciated in that ordinance. The Governor
and the Intendant having to guide themselves by the rule
of the common law, which ought to govern in such cases,
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could not make a more exact application of it than that
which they have made in adopting the rate already existing
on the rest of the original concession.

What is important to remark in this affair is, that the
arrét of the King attests anew the obligation under which
the seigniors were to concede their uncleared and wild
lands,” under the penalty of forfeiture of their rights and
reunion to the domain of the Crown, conformably to the
first arrét of 1711, the tenor of which, as being its basis,
is set forth in this new arréf rendered in a case
resembling that provided for by the arrét of 1711 ; that
there is no mention of cens ef rentes ordered by His MaJesty
otherwise than by the Arrét of 1711; whence we ought
necessarily to conclude that there existed no limiting regu-
lation distinet from that same arrét, and that seigniors and
censitaires continued to be under the authority of the com-
mon law rule already pointed out. (1)

175. We may further profitably consult an ordinance of
the Intendant Begon, dated the 28th June 1721 (2) in a suit

(1) There is nothing to explain the motive which induced the Sieur
Petit to appeal to the King himself. The Religious Ladies, having by
their refusal to concede, placed themselves in the situation provided for
by the arrét of the 6 July 1711, had there been in the matter an
ordinance of reunion to the domain by the Governor and the Intendant
and an appeal from that ordinance to His Majesty by the Religious
Ladies 7 Or had there been a disagreement between the Governor
and the Intendant, or had they refused to intervene, or abstained from
so doing ? and then a direct application of the Sieur Petit to the
King ? This is what the published documents do not enable us to esta-
blish. In the one or the other of these hypothetical cases, the absence of’
knowledge in these respects might perhaps be reasonably accounted for
by the fact that the record in the suit having been sent to France,
was never sent back.

(2) Ed. and Ord. in 8o0. v. 2, p. 461.
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instituted against Joseph Amiot, seignior of Vincelotte, by
four of his censitaires who had settled on lands of 40 ar-
pents in depth ¢ on the faith of the promises,” they said,

(43

(11

(19

which the defendant had given them in 1718, by his letter
under private signature, to concede the same to them
subject to the conditions of the concessions which he had

previously made.”

-
~

-
~

~
-~

¢« At the hearing of the case, the Plaintiffs showed to
the Intendant that they had, in their petition offered to
take deeds in conformity with that which Frangois Ri-
chard, near neighbour to the said Jean Frangois Fournier,
had furnished to the Defendant, but that they have obser-
ved since, that in this deed (a copy of which they produ-
ced) there are very onerous conditions, such as to go and
bake in the banal oven of the said Seigniory, when one
should be constructed, which ¢ they added ” is not prac-
ticable in this country, especially in the winter, in conse-
quence of the great cold and the distance between the
habitations, and other conditions contrary to the King’s
intentions ; wherefore they revoke in that respect their
offers, seeing that the Defendant had not even accepted
the same, and that on the contrary he had persisted in
requiring from them to pass deeds with conditions still
more onerous than those contained in that of Richard ; that
he relies upon his having by the promises which he has
given to them, written and signed by his own hand agreed
to concede to them the lands which they actually possess on
the conditions contained in the deed which he has previously
given and that under pretext of this clause he wishes to
impose upon them the same conditions that he had im-
posed on Mathieu Guillet, one of his tenants, by the letter
which he had given him on the 21th May 1712, to concede
to him a land of 4 arpents in front, setting forth that the
said Guillet should have the enjoyment thereof on the same
conditions as the others and that the said Guillet should not
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besides be allowed to sell nor give from the said conces-
sion any sort of wood, but only to take some for his own
use, the said Defendant reserving for himself so much
thereof as he might wish to take, on the further con-
dition that if there still be along the Bras St. Nicolas,
within the extent of the said concession, any place fit for
erecting a mill thereon, he could do so without any con-
sideration.” The Plaintiffs added that the words, contai-

ned in their letters, “ on the conditions of the concessions
which he had previously made,” could only mean those
dues for which alone the Seigniors were permitted to sti-
pulate.

Richard’s deed of concession, which was dated the 30th

October 1711, comprised a land of 5 » 40 arpents, liable to
a charge ¢ of one live capon and 30 sols for each of the
5 arpents in front, and 2 sols of cens ; ” the whole tenor of
this deed is set forth in the ordinance of the Intendant by
which the Defendant is condemned ¢ to pass in favor of

[

«
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each of the Plaintiffs within a month of receiving notice,
a deed of concession for the number of acres of land as
well in front as in depth which he has promised to con-
cede to them in his letters, forbidding him to impose any
other dues on the said lands than those of rent charges,
and to cause to be inserted in the said deeds, any other
conditions but those of keeping house and home, of pre-
serving the oak trees fit for ship building, of cutting the
trees along their neighbours’ boundaries (donner du
découvert) and of allowing roads which shall be neces-
sary, of which deeds the Plaintiffs will each at his own
expence furnish a copy ; and in default of the said Defen-
dant, passing the said deeds of concession to the Plain-
tiffs within the said period of one month, and the said
time passed, we permit the said Plaintiffs to appear
before Monsieur le Marquis de Vaudrenil and us to de-
mand the said concessions in His Majesty’szrgame at the
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« same rent charges and on the same conditions, conlorma-
« bly to the said arrét of the King’s Council of state of 6th
“ July 17117

This last portion of the ordinance is evidently erroneous;
the object was not to force the seignior to concede, as he
had done that already ; and the Plaintiffs, by his own admis-
sion, were in possession of theirlands. What was aimed at
was to establish the charges on the concession; in which
matter the Intendant alone had jurisdiction. (1)

If a case could have occured in which it would have
been right to apply a regulation fixing the nature and the
amount of the cens ef rentes, this certainly was one. An
end would thereby have been put to the proceeding. Ne-
vertheless, the Intendant, Begon, who, considering the fact
reported in the note below, cannot be accused of partiality
towards the Seigniors, makes no mention of it. His ordi-
nance is remarkable in many ways, with respect to the
question of the cens ef renfes. In the first place, it extends
to no other persons besides the Plaintiffs in the case ; it is
not, as in the case of the Seignior of Eboulements (suprd
no. 164), declared common to the other censitaires of Vin-
celotte ; again it makes a vigorous application of the rule of

(1) The ordonnance was rendered without the Seignior having
pleaded 1o the merits. After baving appeared in person, he presented, 1%
limine, said the Intendant, a petition, « praying for the reasons therein
% contained, that it may please us to allow him forthwith to leave the
% Court and to send the proceedings in question before the natural judges
¢ of the parties, where the delays shall be observed, the more so as we
“ had expressed our opinion on the fact at issue in presence of witnes-
“ ses ; upon which, adds the Intendant, seeing that since the 9th April last
¢ when the Defendant was summoned, he has had time to prepare his de-
¢ fence,and to employ an attorney to act for him ; that the contesta-
% (ion depends merely on the non-execution of the arrét of the King’s

: c?uncil of state of the 6th July 1711, the cognisance whereof is
“ given to no judge but us, in as much as is .. M. has directed the Go-
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the common law in similar matters, already cited ; founded
chiefly on the arrét of 1711, it avoids imposing on the Plain-
tiffs certain conditions or charges which the Seignior consi-
dered himself justified in stipulating in other deeds of con-
cession.

In Richard’s deed, which was produced in the suit, the
annual rent properly speaking, a rent to which the Inten-
dant applied the word ¢ droits,” as distinct from other
charges and conditions of the concession, was fixed at ¢ 1
live capon and 30 sols for each of these 5 arpents in front,
and 2 sols of cens, making, without the cens, 1 sol 3 deniers
per arpent, in superficies (the capon valued at 20 sols) and
1 s0l 6 deniers (the capon valued at 30 sols ;) even in this
last case,the rate would have been below thatadjudged by the
ordinance of Gaudarville ; a rate of which the Seignior
Vincelotte ought to have had the benefit, if such rate was
intended to govern all the concessions, and to form, as a
consequence, the common law, in the event of contestation,
prescribing a limit which it was not permitted to pass. How
happened it, then, that the Intendant Begon dit not, in the

é

N

vernor and Lieutenant Governor in this country and us to concede
in his name the lands, in case of refusal by the Seigniors to concede
“ them on a rent charge, and without exacting any sum in money ;
“ and considering that we have only said to the Defendant that we
¢ will not permit that either he or the other Seigniors shall exact other
dues than those of rent charges allowed by the said arrét, in conse--
quence of the orders given us to act strictly in the matter ; we have
dismissed and do dismiss the dilatory pleas offered by the defendant,
together with the renvos demanded by him ; declaring the said cau-
ses of recusation impertinent and inadmissible, and order in conse-
quence, that the parties shall plead forthwith, and we condemn the
defendant, to pay a fine of 50 Jiwres, one half payable to the King
and the other half to the Plaintiffs; and the said defendant having
withdrawn, after having refused to plead to the merits, the said

“ Plaintiffs have concluded, etc., ete.
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matter in question, impose the rate named in the ordinance
of Gaudarville, or that stipulated -in Richard’s deed. By
imposing the one or the other, he would have put an end to
the contestation. But he thought that, in the absence of
agreement between the parties, there was only one rule to
follow, that of the common law which prescribed, in such
case, the imposition of that rate which was most ordinary
and most customary. The rate of rent being far from uni-
form in the seignior of Vincelotte, (1) it would have been
necessary to have had recourse to an enquéfe to ascertain
the fact. A conventional rate not being excluded by the
rule of the common law,the Intendant, in the exercise of his
discretion, in accordance with the knowledge which he had
acquired of the circumstances and the relations preexisting
between the parties, believed that he could not do better
than declare, merely that the seignior ought not to concede
excepting on a rent charge, and leave to the parties the
chance of agreeing among themselves as to the amount and
the nature of this rent charge, thereby admitting the legality
of a conventional rate, whatever it might be.

176. An ordinance of the Intendant Bigot dated the
Ist June 1754, (2) rendered in the suit of a censitaire of the
seigniory of La Pocatiére, the Sieur J. B. Dumont, against

(1) I have verified this absence of uniformity by the esamination of
several deeds of concession: Ist one of the 2nd October 1697
(Bageot, notary) given to Frangois Thibault ; 2nd that made to the
same, on the 30th June, 1703, (Génaple, notary) ; 3rd [that of the
3rd May 1734 (Rageot, notary) made to J.B. Vincelotte, son of the
seignior.

A judgment of the 20th January 1733, rendered at the Prévoté of
Quebec, condemned a tenant of the same seigniory, one Dupéré who
possessed a land of about 17 perches in front only, at the rate of 30
sols per arpent and 1 sof for the cens. Mr. Perrault’s Futraits,
published in 1824, p. 20.

() “ Doc. Seig.” v. 2, p. 215,
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the agent of the seignior, declares that the Plaintiff shall
take possession of the land in dispute, conformably to a
letter of concession of the 16th July 1731 given by the
seignior to Louis Loziers, whose righfs Dumont had ac-
quired and that the Sieur Dionne, the agent of the Seignior,
shall be bound to pass him a title deed in good form, on the.
plaintiff’ paying the cens ef rentes on the whole of the said
land from the 16th July 1731, the date of the letter, at the
rate paid by the other inhabitants of the same range.

The letter was in these words :—

¢ I concede to Louis Loziers a place of 4 « 42 arpents
in the second range, joining Frangois Paradis, subject to
the charges, conditions and dues of the other inhabitants of
that range, whereof he will take a deed in proper form, and
give a copy thereof to the seignior at his own expense.”

I have seen the deed which Dumont took in conse-
quence of this ordinance ; it is dated the 5th June 1756,
passed in the shape of a new title ( titre nouvel ) before
Dionne, notary. It mentions “ 6 livres for the said 4 arpents
in front and 1 sol of cens for each arpent, the whole making
6 livres 4 sols 7 ; that is to say, the rent is at the rate of
9 deniers only, per arpent in superficies, for a land of 4 « 40

arpents. (1)

I have further seen a deed of concession of the 16 May
1701 (Chambellan, notary) to André Minier dit Lagassé, of
a land of 4 « 42 arpents in the first range of the same sei-
gniory, subject to the charge of “ 20 sols and 1 good capon
of the brood of the month of May, or 20 sols for each capon,
at the choice of the said seignior, of seigniorial rent, and 1 sol

(1) Tn the greatest number of the deeds of concession that 1 have
examined, when the depth is given as being J league or 42 arpents,
I 111ave remarked that the rents were imposed as on a land of 40 arpents
only.
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of cens, the whole for each arpent in front, and 25 sols of
other seigniorial rent for the right of beach for the whole of
the said concession.” For a concession of 4 1 40, the rent
(not including that for the beach) would be at the rate of
12 deniers per arpent in superficies, that is to say, 3 deniers
more than for the land in the second range.

All this proves that the rates and nature of the rents
were different even in the same seigniory. In Dumont’s
concession, the letter and the Intendant’s ordinance, by
saying * on the footing of the other inhabitants of the same
range,” prove that the parties contracted with the full
knowledge of the existence of a rate for this second range
different from that of the first. This rate was less, itistrue,
but does not that prove that the parties, in order to fix the
amount of the rent, be it more or less, might take into consi-
deration the value of the lands, their quality, their situation,
etc., ete.

177. We see by an ordinance of the Intendant Bigot,
under date of the 7th August 1756 (1), that on the 2nd Au-
gust 1754, M. Marchand, proprietor of the Seigniory of St.
Frangois le Neuf (parish of St. Charles, River Chambly,)
had, by deed passed on the said day before Duvemay,
notary, conceded to Amable Beaudry an emplacement (buil-
ding lot) of 61 ¢ 179 feet, subject to the charge of 30 livres
and of building a house thereon; which lot was near the
church. Beaudry had built this house, but by an ordinance
of the same Intendant, bearing date the 27th July 1756, he
had been condemned to demolish it, and to pay a fine of 100
livres, seeing that he had contravened the King’s ordinance
of the 6th February 1745 (2) which prohibited building
outside of towns, villages and upon less land than 1{2
30 to 40 arpents, and there being neither village nor borough

(1) « Doc. Seig.”;v. 2, p- 217.
(2) Ed. and Ord. in-80. v. 1, p. 585,
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erected in the said parish of St. Charles. Beaudry deman-
ded, in consequence, that his contract should be rescinded,
and the seignior adjudged to reimburse him the amount
which it had cost him to build the said house, by the deci-
sion of experts, and to pay him 1500 livres damages and
costs. The ordinance rescinded the concession, annulled
the deed of the 2nd August 1754, allowed the defendant to
dispose of the lot of ground, and condemned him in 200
livres only of damages in favor of Beaudry.

I have examined the minute of this deed of concession ;
¢ it is made subject to cens ef rentes seigniorial, fonciére,
and not redeemable.” And to the condition ¢ of paying
each year on St. Martin’s day, 11th November, 30 lLvres
tournois in money.... of concession of hereditaments, of
Seigniorial ground rent, and 3 sols of cens for the said em-
placement. This rent of 30 livres in money ought, for the
time in which the agreement took place, to appear very
high, if not even excessive. Nevertheless, it was not the
object of any remark on the part of the Intendant. Although
the contract was annulled for another reason, can it be
believed that the Intendant would have kept silent respec-
ting the amount of this rent if thatamount had been illegal ?
This is still one more proof that where the agreement bet-
ween the parties in the bail & cens had established the
amount of the dues, such a convention was not liable to
attack.

178. Frangois Massicot, censitaire of Batiscan posses-
sed more land than was contained in his title deed. This
gave occasion to a suit between the seigniors and him,
before the seigniorial judge, who decided the cause in favor
of the former. Massicot appealed to the royal jurisdiction
of 8 Rivers, where he obtained a judgment seting aside
that of the judge of Batiscan, and maintaining the appellant
in the enjoyment and property of the surplus of the land on
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payment by him of 29 years of cens ef rentes at the pro rafa
of his concession, without prejudice to the current year, and
continuing these cens in perpetuity, and subject, for the said
surplus, to all the charges mentioned in the said deed of
concession. The seigniors carried the case before the Su-
perior Council of Quebec which by arrét dated the 15th
Nov. 1756, confirmed the judgment of the Court of Three
Rivers. (1)

-This suit affords new proof that, when the tribunals
were called upon to fix the cens ef rentes, they followed the
rule of the common law, already indicated, which in a si-
milar case, allowed them to weigh the circumstances. If
there had been a limiting regulation, they would have, at
once, applied it, rather than prolong the litigation to ascer-
tain the ordinary or customary dues in the seigniory or the
neighbouring seigniories.

179. I have given a statement of such of the decisions
of the judicial ‘authorities under the French Government,
to be found in our books as may have any influence on the
point under discussion. I have established that prior to the
arrét of 6th July 1711, the amount and the nature of the
cens el rentes were not uniform, even in the concessions @
cens made in the King’s domain. Let us see if, after that
period, they became fixed and uniform in that domain itself
and if the rule that governed these concession was that
enunciated by the Intendant Hocquart in his Ordinance of

Gaudarville, namely, 1 sol 3 deniers per arpent in superfi-
cies.

180. Beginning at page 242 of the volume containing
deeds of concession, we find 5 of them, from 1734 to 1750,
granting en censive, several lots of land situate in the

(1) Ed. and Ord, in-80, v. 2, p. 246.
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straight (Détroit) of Lake Erie. (1) Three of these con-
cessions were made by the Governor and the Intendant
Hocquart himself and two by the Governor and the Intendant
Bigot.

All are made on the same footing, with regard to the
cens el renfes, which are stipulated in money and in wheat
namely, 1 sol of cens for each arpent of front and 20 sols of
rent for each 20 arpents in superficies, and moreover half
a minot of wheat for every two arpents in front, the rent
thus making (valuing the wheat at 4 francs) 1 sol 6 deniers
per arpent in superficies.

We further find there three other concessions, made in
the same place from 1751 to 1753, by the Governor and
Intendant Bigot, each at different rates: the first dated the
10th October 1751, to the Abbé Piquet, misssionary, of  » 1
arpent, for the consideration of ¢ 5 sols of rent and 6 de-
niers of cens, yearly,” for the whole lot of land, making 1
sol 10 deniers per arpent; the second, dated 12th June
1752, to Douville Dequindre of the Hog Island of about §
a league in length by 20 arpents in breadth ¢ at the rate”
of 2sols of censand 4 livres of rent, and besides of 1 minot
of merchantable wheat for the whole of the said conces-
sion, giving only about 2 deniers per arpent in superficies,
valuing the wheat at 4 francs the minot : the 3rd concession
dated the 16th May 1753, to the same Dequindre, of 8 60
arpents, at the rate of “ 1sol of cens for each arpent in
front and 20 sols of rent for every 20 arpents in superficies
making for the said 860, 8 sols of cens and 24 livres of
rent and besides of 2 minots of merchantable wheat for

) Concessmn of 2 w40, to Chauvin, 16 June 1734.
414 40, to Bonhomme, 1 Sept. 1736.

« 3 40, to Navarre, 1 May 1747,
“ N4.<0 to de Longueuil, 1 Apnl 1750.
s 2w 40, to Réaume, “

27
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the said 8 arpents of front,” thus giving (the wheat at 4
francs) 1 sol 4 deniers per arpent in superficies.

Far from being uniform, the dues for these concessions
varied from 2 deniers to 1 sol 10 deniers per arpent in super-
ficies. 'The amount of 1 sol 6 deniers is that of the three
concessions to which the Intendant Hocequart was himself a
party. 'This amount is, it is true, less by 2 deniers than the
rate contained in his ordinance of Gaudarville, as being the
“ cens et renfes ordered by H. M.””; but it differs in the
circumnstance that part of the rent is in wheat, while it ought
to have been in capons agreeably to that ordinance ; a new
reason for not believing in any regulation limiting the
amount and the nature of the dues. It will perhaps be said
that the rate of those three concessions made at Detroit
being less than the other, the Intendant Hocquart confined
himself within the limits announced in his ordinance of
1738. Be it so. Butscarcely three years had passed after
that ordinance, when we see this M. Hocquart and the
Govemor M. de Beauharnois, granting, on the 1st May 1741,
(1) to Frangois Moquier, a concession of 5 arpénts in front,
to the south of Fort 8t. Frederic, at the rate of 1 sol of cens
for each arpent in front, and 20 sols of rent for every 20 ar-
pents in superficies, and further 1]2 a minot of merchantable
wheat for every 40 arpents also in superficies,” that is to
say, for 5 # 40 arpents at the rate of 2 sols per arpent in
superficies, the wheat valued at 4 franes the minot ; which
makes one sixth more than the dues contained in the ordi-
nance of Gaudarville. Another similar concession of a lot
of land, situated in the same place, was made, on the 15th
March 1744, by the same Intendant and the same Gorvernor
to the sieur Hertel Beaubassin. (2)

(1) Tit. des Seig. p. 245-24.6.
(2) Titre des Seig. ; p. 246.

. Note.—~The arrét of the Superior Council (above, no. 168) which,
in the case of Robillard with his seignior, had fixed the value of the
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181. Thus after the Ordinance of the Intendant Hoes
quart in which he is supposed to have said that the King
had regulated the dues in money and in capons, and, in
fact, had fixed them at a rate equivalent to 1 sol 8 deniers
by the arpent in superficies, we see this Intendant himself
making concessions, en censive, in His Majesty’s name, at a
rate now lower and now higher. The cens ef rentes not being
capable of being an object of revenue for the King, which
they necessarily would be for his vassals, is it to be presu-
med that, if he had limited the cens ef rentes exigible by
these last from their censitaires, he would have permitted
that those who took concessions en censive in his domain
would, by a pure caprice, of the Governor and the Inten-
dant have been treated less favorably than the tenants of
seigniors ? That alone ought to prove that the King had
never made a limiting regulation, different from that which
might arise out of the provisions of the arrét of the 6th July
1711 ; and, further, this provision was made only for a case
altogether peculiar. Even for this last case it may be said
that the seignior had himself, in some sort, already fixed
the rate of the dues for the concession which the Governor
and Intendant oughtto give on his refusal to do so, because
they were to give ¢ subject to the same dues imposed on
the other lands conceded in the said seigniory,” (Arrét of
1711,) and that it was he himself, the Seignior, who by pre-
vious concessions, had already established these same dues
in his censive. There might then be two different rates,
one for the King’s censive, the other for that of his vassal,
and without any limitation of the amount in either case,

wheat at 4 francs the minot, is dated the 2nd March of the same
year, 1744, As far back as the 19th March 1669, an ar»ét of the Su-
perior Council had valued the wheat at 4 franes the minot, by ordai-
ning “ that provisionally, for the space of 3 months from the day of
“ its publication, debtors might give in payment, as well to merchants
“ as to other creditors, good and merchantable wheat at the price of
“ 4 liyres the minot,  forbidding the same to be refused, etc,”
(Ed. and Ord. v. 2, p. 47.)
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which amount might be sometimes higher, sometimes lower,
ih the one censive than in the other. (1) But the disposition
of the arrét presumes the possibility of a difference between
the rates of two censives. In the special case to which it is
intended to apply, there was reunion to the domain of the
crown, of the land, refused by the seignior, and the dues for
the concession of this land, made by the Governor and the
Intendant, ought to belong to His Majesty : Nevertheless,
His Majesty does not direct that the concession shall be
made subject to the same dues imposed in his own censives,
but subject to the dues imposed in the seigniory of his vas-
sal, although the land thus conceded should be severed

from it.

182. One fact very important to establish, in this mat-
ter of the amount of the cens ef rentes, is that no concession
in fief, anterior to the arréts of 1711, specifies the rate of the
rent charge which the vassal could impose on his tenants;
and that of all the concessions which are posterior to these

(1) Tn a letter of the 6th Oct. 1734 (p. XVII of ¥ Documents” re-
ceived from France) Messieurs de Beauharnois and Hocquart, rende-
ring to tke ministers, an account of the concessions which they had
made, say : % those which are en censive are siluated at Detroit, and
almost all settled already. The title deeds which they have received
contain nearly the same clauses, with respect to the reservations, as
the concessions in fief, and the charges are also the same, as those to
which the individual seignior ordinarily subjects their vassals, with the
exception of the liberty that is given to the grantees at Detroit, to pay
to the receiver of the domain the cens et remtes in furs, until such
time as money shall be established at that post.

Thus, far from the concessions ¢z censive made in the name of
the King, serving as a rule for fixing the dues for those made by parti-
cular seigniors, it was, on the contrary, these last that were, on this
occasion, adopted by the Governor and Intendant as intended to serve
as a rule for the former ; which excludes all idea of the existence of 2
Limiting regulation.
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arréts, and which are very numerous, four only make men-
tion of a specific rate ; even in that respect, too, these four
concessions are not all alike.

The first, which bears date the 10 April 1713 (1) is that
of the second part (or augmentation) of the Seigniory of
Beaumont, near Quebec. It was made by the Governor,
the Marquis of Vaudreuil, and the Intendant Begon, to
Charles Couillard, sieur de Beaumont, the son (2), ¢ subject
to the condition of conceding “ the said lands on a simple
« yent charge of 20 sols and 1 capon for every arpent by 40
¢“ in depth, and 6 deniers of cens, without that he could
“ insert in the said concessions either a sum of money or
“ any charge, but that of a simple rent charge and those

(1) Tit. des Seig., p. 64.

(2) In his petition the grantee alleges the following facts: % That
the sieur de Beaumont, his father, has not only settled the Seigniory of
Beaumont,. . . . granted to him and of which he is in possession for
more than 40 years, but that he has extended farther in depth by about
one league and a half beyond the said concession, upon which land not
conceded to him he has been at much expence and conceded several
lots of land, believing that the said depth belonged to him, and not
discerning the contrary but within 2 or 3 years, when he received the
deed of concession of the said seigniory of Beaument, and as it is more
just that the said sieur de Beaumont his father, or his family, should
profit by the said land rather than any other, seeing the considerable
expence that he has incurred in its settlement and that he is in posses-

sion of it, etc., ete.”

Without any doubt, the rate specified in the deed of the 10th
April 1713 was that already adopted by the seignior as well for this
as the first concession. Either the mention of the rate might have been
suggested by the petitioner himself, the better to succeed in his claim,
and to excuse the encroachments of his father, or probably it was
made, only to protect the tenants against any attempts which the sei-
guior might have made to raise the rates of their cens et rentes under

pretext of his new title.



214 o

« herein above according to the intentions of His Majesty,”
that is to say, certain charges or reservations contained in
the title deed of the fief itself and which the seignior was
allowed or enjoined to stipulate in the deeds which he
should give to his tenants.

In valuing the capon at 20 sols, as was done afterwards
in the Ordinance of Gaudarville, a concession, on the terms
above specified, would amount to only 1 sol of rent by the
arpent in superficies, that is to say, 25ths less than the
rate enunciated in that Ordinance as being the rate ordered
by His Majesty. It follows, then, that the rate contained in
the second concession of Beaumont was not a general rate,
established by the King for all the seigniories, but merely
one peculiar to this seigniory.

183. The second concession in Fief making mention of
a specific rate of dues is that of the first portion of the seig-
niory of Mille Isles (St. Eustache, District of Montreal,)
given on the 5th March 1714, (1) by the same Governor and
Intendant to the Sieurs de Langloiserie and Petit, under the
obligation ...... *“ to concede the said lands, subject to
¢ the simple dues of 20 sols and 1 capon for each arpent of
“ land in front by 30 in depth, and 6 deniers of cens,
¢ without that there can be inserted in the said concessions,
either any sum of money or any other charge besides that
of a simple rent charge and those herein above, according
“ to the intentions of H. M.” (2) which would make (the
capon being valued at 20 sols and the concession being only
of 30 arpents in depth) a rent of 1 sol 4 deniers per arpent in
superficies, exceeding the rate fixed by the deed of conces-
sion of the second portion of Beaumont, but less than that
of the ordinance of Gaudarville.

o

«

(1) Tit. des Seig. p. 59.

(2) For the meaning by the words, “those herein above,” see the
foregoing no.
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The King’s Patent confirming this concession of Mille-
Isles is dated the 5th May 1716. (1) It recites almost all the
charges or conditions inserted in the deed of concession,
with the exception, nevertheless, of that of the cens ef rentes,
of which it makes no mention under any form whatever.

That is not all ; there is a second portion (or augmen-
tation) of the seigniory of Mille-Isles. This concession was
made to M. Dumont on the 20 January 1752, by the Gover-
nor M. de la Jonquiére and the Intendant Bigot. (2) It is
said therein that he will cause ¢ the like conditions to be
inserted ” (that is to say such as are contained in his own)
‘“ in the concessions which he will make to his tenants,
subject to the cens el rentes and dues customary by the ar-
pent of land in front by 40 in depth.” The same thing is
repeated in the patent of ratification which is of the date of
1st June 1753. (3)

There are two remarks to make regarding these two
concessions which, I believe, form at present but one seig-
njory :

1st. From the fact that the clause in the deed of the
second concession relating to the cens ef renies is repeated
in the patent of confirmation, and that the clause in the
deed of the second concession limiting the amount of these
same cens ef rentes was not so repeated in the patent which
concerns it, might we not conclude that the King was
not desirous to give effect to the limiting clause of the deed
of the first concession ?

2nd. By the second concession, the cens el rentes were
to be the usual cens ef rentes for every 40 arpents in depth,
while in the first they were fixed for lands only 20 arpents

(1) Brevets de Ratifit., p. 10.
(2) Titre des Seig. ; p. 229.
(3) Brevets de ratif,, p. 131.
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in depth. The new concession does not state that it wili
be the usual cens ef rentes in the first concession ; let us
suppose that such was understood, there would then be a
difference of ith beween the dues in the two portions of the
seigniory. Now these two concessions are posterior to the
two celebrated arréfs of the 6th July 1711 ; and the last is
even posterior to the ordinance of Gaudarville of the 23rd
January 1738. Would it not have been lawful for the seig-
nior to have adopted the rate enunciated in that ordinance
for the second portion of Mille Isles, if such rate had really
been ordered, or authorised by the King ?

184. the third concession which makes mention of a
fixed rate is that of the first portion of the seigniory of the
Lake of Two Mountains, made to the Seminary of Mont-
real on the 17th Oct. 1717, (1) under the obligation ......
“ to concede the said lands at the simple charge of 20 sols
and 1 capon for each arpent of land in front by 40 in
depth, and of 6 deniers of cens, without that there can be
inserted in the said concession, either sums of money or
any other charge besides a simple rent charge, aceording
to His Majesty’s intentions.”

[13
[13
[13
«

199

This restriction on the alienation of the fief, which
the seigniors of the Lake of Two Mountains might make,
is considerably modified by the patent of ratification, which
is dated the 27th April 1718, (2) which patent mentions,
“ under the obligation........to concede the said lands
which are in standing wood, on the simple condition of a
rent charge of 20 sols and 1 capon for each arpent of
land in front by 40in depth, and of 6 deniers of cens,
without that there can be inserted in the said concessions
either any sum of money or any other charge than that
) of a simple rent charge, His Majesty, neverthelcss, per-

(1) Tit. des Seig. p. 337, "
(2) Brevets de ratif. p. 7.

144
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¢ mitting them to sell or give at a higher rent charge, the
¢ lands whereof one fourth, at least, shall be cleared.”

We may here remark that the rate of cens ef rentes of
this concession is similar to that mentioned in the conces-
sion of the second part of Beaumont (valuing the capon as
for this last seigniory at 20 sols) save in the exceptional
case mentioned in the patent of the 27th April 1718. But
matter did not long continue thus, as we shall see by the
deed of concession of the second portion of the Seigniory
of the Lake, which bears date the 26th September 1733 (1)
This concession was made to the same Eclesiastics, ¢ on
¢ the condition...... therein to keep and cause to be kept
“ house and home, by their tenants within the year and day,
¢ in default whereof it shall be reunited to H. M.’s domain ;
¢ to clear and cause to be cleared incessantly the said land ;
“ to allow the King’s highways and others necessary for
¢ public use in the said concession, and to cause the inser-
tion of the like conditions in the concessions which they
.% ghall make to their tenants at the usual cens el rentes
¢ and dues per arpent of land in front by 40 in depth.”

-~

3

-~

The patent of ratification which is dated the 1st March
1735 (2), is similar to the extract above given from the deed,
as far as the words ¢ in the said concession ’’ ; it then says,
“ and to cause the like conditions to be inserted in the con-
“ cessions by deed which they shall make to their tenants,
“ subject to the usual cens, rentes and dues for each arpent
“ ofland in the neighbouring seigniories, regard being had
“ to the quality and situation of the hereditemenis, at the
“ time of the said concession, of each land of, being that which
“ His Majesty wishes also to be observed, as respects the
¢ lands and hereditaments of the seigniory of the Lake of
“ Two Mountains, belonging to the said Eclesiastics, nol-

-~

(1) Titres des seig. p. 171.
(2) Brevet de ratification, p. 8.
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« yithstanding the fixing of the said cens and dues and of
¢ the quantity of land of each concession, mentioned in the
“ said patent of 1118, from which His Mujesty has deroga-
“ ted.”

-

The words of the patent which are in ftelics were not
contained in the deed of concession. They embrace the
first as well as the second portion of the seigniory, and in
consequence obliterated from the deed of concession of that
first portion the exceptional clause limiting to one sol (as
for Beanumont) the rent payable by the censitaire. If this
limiting clause had the effect, as has been pretended, to
establish a general rate, binding on all the other seigniories
the result must have been that the dues in the neighbouring
seigniories to that of the Lake, would have been reduced to-
the amount of this last. In that case, it would, therefore
have been an absurdity to say, as was done in the patent of
1735, that the seigniors of Two Mountains, notwithstanding
the limiting clanse, might concede at the rates of ¢ the
usual cens, rents and dues, for each arpent of land in the-
neighbouring seigniories,” since this would have been the
same rate, as that theretofore existing in their own seigniory,
and established under the influence of their own title deed.

There is one last remark to make, as to the special
titles of this seignicry. The concession of 1717, containing
the limiting clause under review, makes no mention
of other seigniories ; neither does the patent of ratification
of 1735, which revokes this clause. If, reasoning by induc-
tion, one would consider himself justified in maintaining
that this limiting clause has had the result of affecting all
the other seigniories, for it may be said, such must have
been the King’s intention, although that intention does not
appear otherwise than by the mere fact of the insertion of
this clause in a particular deed ; assuredly the same reason-
ing ought to apply, with no less force, to the patent of 1735



219 a

and to lead us to the inevitable conclusion that this patent,
by annulling the clause of limitation as regards the seig-
niors of Two Mountains, has necessarily had the effect of
exempting all the other seigniovies from its operation, for
such ought equally to have been the King’s intention.
There is the same reason to infer by induction this royal in-
tention, in the one case 2as in the other.

185. In fine, the fourth and last concession, in which
the amount of cens ef renles is found mentioned, is dated
the 18th April 1727. (1) It is a concession of the fief Saint
Jean (or its augmentation), situate in the District of Three
Rivers. It was made to the Religious Ursuline Ladies of
Three Rivers (2), ¢ subject to the condition...... not to
¢ concede the said lands except on a simple rent charge of
‘20 sols and 1 capon for each arpent in front by twenty ar-
“ pents in depth, and 6 deniers of cens, withont that there
“ can be inserted in the said concessions either any sum of
“ money whatsoever or any other charge but that of a sim-
¢ ple rent charge, according to H. M’s. intentions.” (3}

It will be seen that the rate of ‘dues, as fixed for this
fief St. Jean, is double that which had been established for
the second part of Beaumont, in the first place, and after-
wards for the first part of Two Mountains. It amounts to 2
sols per arpent in superficies, by valuing the capon at 20
sols as for the two other seigniories and that of Mille-Isles.
It, consequently, exceeds by 26ths the rate of this last.

186. It is further to be remarked that these four con-
cessions were not the first that had been given after the en-
registration of the arrét of 1711. Two others had preceded

(1) Brevets de ratif., p. 84.

(2) See no. 121.

(3) The patent of ratification of this concession is mentioned under
0. 400 in M. Dupkin’s analysis, part 2, p. 12. It does not appesr
that this clause limiting the rate was repeated in the patent.
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them, made on the 24 March 1713, one on the river Yamas-
ka to M. de Ramesay, Governor of Montreal, and the other,
ihe augmentation of Belwil, to the Sieur de Longueuil, the
King’s Lieutenant in the Government of Montreal. (1) Now,
there is no mention of the dues which the two grantees
could impose on their tenants. There had, therefore, been,
as yet, no discovery of a fixed general and uniform rate in
the provisions of the arréts of Marly.

186 (twice.) But of the four special concessions whereof
we speak, which of them is it that the partisans of a fixed
and general rate will bring forward to support their preten-
sions? Isit that which authorises the rate that is highest
in amount, or that which enunciates the lowest ? Or will
they declare that the average of those four concessions must
be taken ? In that case, it will follow that in granting the
highest dues, as to the Ursulines of 3 Rivers, or the lowest,
as to the Seignior of Beaumont, the King had not, at the
time of making those concessions, the intention to establish
a general rule for the other seigniories of Canada, by adop-
ting the one or the other of these two amounts, but merely
to make individual exceptions, one of which treated more
favorably the proprietors of the fief St. Jean, and less favo-
rably the proprietor of the fief Beaumont. In the contrary
system, we should be forcibly led to this, almost absurd,
conclusion ; that in acknowledging that, until the year 1713,
there had been no limit to the rate of cens et renfes, things
were wholly changed at that period, by the adoption of a
universal rate, arising from the concession of Beaumont, and
equivalent to the fixed sum of one sol per arpent in super-
ficies ; that matters changed eleven months thereafter, by the
adoption, in 1714, of another universal rate of 1 sol 4 deniers
resulting from the first concession of Mille-Isles ; that either
this rate, or the mean between this rate and that of Beau-

(1) Tit. des seig. p. 454 and 455,
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“anont, must have been the general rule until the year 1717,
and perhaps even until 1727, the date of the concession of
the fief of St. Jean, according as the first concession of Two
Mountains, which dates from the first of those two years, is
capable of being interpreted as having had the effect either
-of allowing this mean to subsist or of making it te disappear,
and thereby to reduce anew to one sol the rate of the cens
et renfes, even for the seignior of Mille-Isles; Since, the
concession of Two Mountains would have brought us back
again, in that case, to the state of things in 1713, that
innocent state of which the Intendant, M. Raudot, spoke :
that, in fine the rate of dues would have been merely modi-
fied anew in the year 1727, by the adoption of the rate of
2 sols aunthorised by the concession of the fief St. Jean, and
that since this last period, either that rate of 2 sols, or the
average, between that rate and the rate, either of Beaumont
or of the first average above indicated, must have been the
general rule for all the concessions, as well past as fature.
Does not the demonstration of the fallaciousness of the sys-
tem against which I have been contending amount to the
highest evidence ! It seems to be a matter of cause.

187. Another authentic document which further repels
this system is the Intendant Bigot’s ordinance of the 27th
May 1758 (1), which appears to have been the last rendered
on this subject under the French Government. That Inten-
dant had, by a judgment of the 8th October 1754, enjoined
on possessors of lands, holding of the King in the censive of
Quebec, to report, at the Office of the domain, all their title
deeds, in order that they might be enregistered, by extracts.
The director afterwards presented a petitionto the Intendant
setting forth that in proceeding in execution of his jugment,
he had assertained that the cens ef rentes of three fourths of
the emplacements were unknown and fo be regulated, the

(1) % Doc. Seig.” v. 2, p. 222.
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original deeds being lost ; that he had seen, by the deeds of
the other fourth, that all the concessions in the town had
been granted by the Gavernors and Intendants, subject to
the charge of 5 sols 6 deniers of cens el renies, payable yearly,
at the office of the receiver of the domain ; that the conces-
sions of lands in the danlieue of Quebec had been made,
subject to the charge of one denier of cens et rentes for every
arpent in superficies, and that it were well that the cens
et renies should be fixed.

The Intendant, by his ordinance, fixed at the respective
amounts above mentioned, the said cens ef renfes, permitted
the director to sue for the recovery ci them, on that footing,
for 29 years back, and ordered that, in future, they should
be recovered every ten years.

The first reflection which presents itself to the mind is,
that if the King had, as is pretended, fixed the amount of
the cens ef rentes, there would not have been any necessity
for the Intendant to do so, on this occasion ; the second is,
that the concessions in the daniieue of Quebec, being the
most ancient, the rate of cens ef renfes adopted in these con-
cessions must, according to the system of the  seigniorial
questions,” have become the general and uniform rule in the
neighbouring seigniories, and have extended, successively,
from seigniory to seigniory, descending, on the one hand, as
far as Acadie, and, on the other hand, ascending as far up
as Detroit on Lake Erie. This rate would have had the
double advantage of being fixed and very moderate, only
one denier per arpent in superficies. This would really
have been the modicum canon of which Dumoulin speaks.
Under this system, the 124th article of the Custom of Paris,
which allows the censitaire to prescribe against his seignior
as to the amount of his cens, would have been simply an
absurdity or nonsense.
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But it was not thus, even in the King’s domain. There,
as in the individnal seigniories, the rate of cens ef rentes
‘had constantly varied, both as regarded their amount and
their nature. -The concessions already refeired to, made at
Detroit and Fort St. Frederie, prove that ; and the extract of
a register deposited in the office of the Provincial Registrar
(1), setting forth ¢ the King’s rights and reservations in the
concessions ” affords new evidence of it. From that extract
we learn that the ordinary rate of the dues in the King’s
censives had increased, even under the French Government,
to one sol of cens for each arpent in front, and 20 sols of
rent for every 20 arpents in superficies, and half a minot
of merchantable wheat for every two arpents of front. There
is a wide difference between the humble and moderate rate
of the banlieue of Quebec, imposed at the time the first con-
cessions were made in the colony, and this comparatively
considerable rate which thus became, at a later date, the
ordinary rate in the King’s censives. But the one, no more
than the other, did not establish a general rule, binding on

his vassals.

188. The ordinance of the Intendant Bigot, cited in the
preceding number, fixes another important pointin connec-
tion with the amount of the dues, the mere emplacements
were distinguished from lands properly called. These emi-
placements were, in general, charged with much heavier dues,
often varying according to the places and the circumstances.
By this ordinance, which acknowledged the legality of these
rates, although different, the rate of a land in the banlieue
of Quebec, would not have been more than one sixtieth of
that of an emplacement in the town, supposing that the
extent of this emplacement amounted to an acre. We have
seen, at No. 177, that an emplacement of 61179 feet ad-
joining the church of St. Chales, (River Chambly,) had

(1) « Doc. Seig.”” v. 2, p. 298.
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been conceded in the year 1754, subject to a charge of a
seigniorial rent of thirty francs besides 1 cens of 3 sols. I
have examined the titles of a great number of emplace-
ments, of less than one arpent, conceded in the town of 3
Rivers, at different times, from 1683 to 1752, the seigniorial
dues of which vary from t denier for 50 feet of front by 7
toises in lenght, to 15 livres in money, with 1 live capon,
and 2 deniers of cens for an emplacement of 40« 20 feet.

By an errét of the Superior Council, dated the 29 May
1713 (1) in a suit between the seignior and the possessor of
emplacements in the bourg of Fargy (Beauport), explai-
ning a previous arrét of the 22rd July 1669, the dues which
the seignior might exact on these emplacements are regulated
at ¢ 1 sol per arpent of censand a chicken ready to capon of
seigniorial rent, ” making, thus, a rent of 20 sols for an acre
by estimating at that sum the value of the capon. The
arrét grants, therefore to a particular seignior 15 sols above
what was paid in the King’s censive at Quebec by the
proprietor of an emplacement of the same extent; a new
proof that the rate with which His Majesty was content in
his own censives was not a rule for those of his vassals.
Yet the arrét for the bourg of Fargy was posterior, not
only to the arrét of Marly, but also to the Beaumont con-
cession, which fixed the dues at one sol, without making a
distinction between the concessions of lands and those of
emplacements.

Such a distinction has, not the less, existed from the
commencement of the Colony. It was the result of the
common law which, on the one hand, recognized, in all
cases, the legality of a conventional rate, and, on the other,
specially gave to the Seignior the right to alienate, that is to
say, to dispose of his cleared lands in such manner as he
wight think proper. This distinction was continued to ous

(1) Ed. and Ord. in 8, v. 2, p. 161.
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day. It is formally acknowledged by the law abolishing the
seigniorial tenure, when it declares (art. 2, of the 6th
section) that ¢ the commissioners, in estimating the yearly
“ value of the lods et venfes in any seigniory, shall distin-
“ guish those accruing on lands held as emplacements, or
building lots, or for other than, agricultural purposes,
which shall form one class, from those on lands held for
‘“ agricultural purposes, which shall form arother class ;
¢ and the commissioner shall apportion the yearly value of
the lods et ventes on each class upon the lands belonging
to that class, charging each land with a portion thereof
proportionate to its value with regard to lands held as
emplacements or building lots, or for other than agricul-
tural purposes and proportionate to its extent with regard
to lands held for agricultural purposes. ”’
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189. It is in vain that the partizans of a fixed, limited
and uniform rate attempt to seek support from the corres-
pondence of the Intendants with-the King’s ministers ; the
result of that correspondence militates against their system.
In his letter of the 10th Nov. 1707, the Intendant Raudot
establishes ¢ that almost in all the seigniories the dues
were different, some paying in one way, some in another,
according to the different characters of the seignior,” and
desiring, he says, ¢ to put things into a kind of uniformi-
ty,” he asks for a law under the form of a Declaration by
the King which would regulate for the past as well as for
the future the dues for concessions at 1 sol of rent for each
arpent in extent, and one capon for each arpent of front or
20 sols at the choice of the grantee. M. de Pontchartrain,
in his letter of the 13th June 1708, thus answers him. “ It
is greatly to be desired that the seigniorial dues throughont
the whole extent of Canada could be reduced on the same
footing. See what can be done in the matter, and informe
me of it.” Then, without waiting for a new statement
fromn the Intendant, he directs M. Deshaguaisﬂgo prepare im
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concert with §. d’Aguesseau, the dralt of u law for i
purpose of regulating, as well for the past as for the future,
the dues of the seignior at one sow of rent and one capon
{or each arpent of land in front, or 20 sols at the choice of
the grantee,” going, in this still further than M. Raudot,
since the latter proposed that the rent in money should be
one sol for the arpent in extent, or superficies, while the
minister seems to desire a rent in money of only one sol
for each arpent of front. M. Raudot reiterates his sugges-
tions of reform in a letter of the 18th October 1708, accom-
panying it with a memorial, ¢ containing, he says, the dues
“ which I have found in several deeds of concession, all
¢« different, on the margin of which I have stated my opi-
nion concerning the diminutions and reductions which
might be made therein, and I have in that acted in con-
formity with the first concessions which have been given
in innocent times (dans un tems innocent) and in which
“ people did not seek all those advantages.” Well, then,
what was it that the King did with all those suggestions ?
Did he adopt them and give them effect by a law ? No.

Three years afterwards, he promulgated the arrét of the 6th

July 1711, and he did not touch.on the question of the
amount of dues to fix their limits, as suggested by the In-
tendant and the minister. He left the parties free, as they
had always theretofore been, to fix them by agreement, He
prescribed, nevertheless, a rule for establishing this amount,
but it was merely for the exceptional case in which the con-
cession should be made by the Governor and the Intendant,
on an unjust refusal of the Seignior to make it ; and, still
this rule is only that of the common law in analogous cases.
The concession was to be made, “ subject to the same dues

as those imposed on the other lands conceded in the same
seigniories;” and when the King prescribed this rule, he
was well and duly informed that those dues were differen!

in almost all the seigniories. He acknowledged, therefore,

[¥4
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iheir legality, however different they might be ! He wished
therefore the existing state of things to be continued in this
respect.

Such was the case with the arréfs of the King of
France subsequent to that of the 6th July 1711, more parti-
cularly the arrét of the 15th March 1732 rendered in conse-
quence of suggestions made by Messieurs de Beauharmois
and Hocquart who, even they, seemed to think that the
seigniors were bound to concede at the rate of one sol of
rent per arpent, and a capon for each arpent of front. (Letter
of the 3rd October 1731.) none of those arréts contain limi-
ting regulations on that head.

190. Such was the law and such the jurisprudence
under the French Government.

I shall add but one remark. Our printed documents
contain the details of a large number of contestations which
took place between the seigniors and their censitaires.
But we do not find any of them in which there was-a claim
for the reduction of seigniorial rents that had beenfixed by
a long possession, on the plea that the rate was too high.
Is not this fact alone enough to prove, in a manner the
most incontestable, that under the French dominion, the
legality of rates thus fixed has never been called in

question ?

But if no demand by the censitaire for the reduction
of this rate is to be found, there is one such, at least, on the
reverse side. An ordinance of the Intendant Raudot,
bearing date the 15th June 1707, (1) informs us that Robert
Drason had brought a complaint before him against the

(1) « Extraits des Régitres du conseil supérieur et des régitres

Qintendance,” by Cugnet ; Quebec, 1775, p. 23. '
I have verified Cugnet’s extract by a manuscript copy of the Ordi-

wance.
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sieur Hertel who, he said, threatened to eject him from a
habitation which had been conceded to him by the sieur de
St. Ours, when he was seignior of the Cote St. Louis, un-
der the pretext that he had got it at too low a price and for
too moderate rents, although he had paid him those rents
until then. Drason’s deed was dated the last day of Ja-
nuary 1685, The Intendant declared Drason ¢ proprietor
by long possession of the habitation, with prohibition to the
Sieur de Hertel from troubling him in the enjoyment of the
same.” No one will doubt the justice of this decision. If
the stipulation of any rate whatever is binding as against the
censitaire, it is equally binding as against the seignior.

That which may cause astonishment in this affair is
the hardihood of the seignior’s pretension. That preten-
tion, however, appears to have been advanced but on one
occasion.

191. I pass now to the English Government of Ca-
nada.

By article 37 of the capitulation of Montreal, bearing
date the 8th September 1760, the seigniors and censitaires
are preserved in the entire peaceable property and posses-
sion of their property seigniorial and en roture.

Thus their respective rights and obligations remained
the same as they were under the French Government.

As early as the 23rd December of the same year, Mr.
Jean Noél was received by Governor Murray to do fealty and
homage to His Britannic Majesty,” by reason of his land
and seigniory of Tilly and Bonsecours,” in conformity, it is
said, with the arrét rendered by the Military Council of
Quebec on the 12th Novenber previous. (1)

(1) The following is copy of this act of fealty and homage.

“Inthe year onethousand seven hundred and sixty, on the twenty
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192. Among the seigniorial documents recently pu-
blished, we find an Arrét relative to the cens et rentes ren-
dered by the military council of Montreal on the 20th April
1762, between the sieur Leduc, seignior of Isle Perrot,
appellant from a judgment pronounced by the Militia Court
(Chambre des Milices)ol the Parish of Pointe Claire on the
15th March previous, and Joseph Hunault respondent.

It appears that Mr. Leduc had been condemned by this
Judgment to receive, for the future, the rents of the land
which the respondent possessed in his seigniory, at the rate
of thirty sols yearly, and half a minot of wheat, * not being
able, the judgment says, to alter any thing of the clauses
contained in the deed of concession passed before Mr. Le-
pailleur, notary on the fifth August 1718, ”

4

]

third December in the forenoon, in the presence and in the company
“ of Royal notariesin the Military Court and Council of Quebec, Jean
“ Noél, dwelling in this City, in compliance with the Arrét rendered
“ by the said Council on the twelfth November last, which ordains
that the said Noé&l conformably to his offers, shall render fealty and
homage to His Britannic Majesty in the customary manner, and
shall pay dues and rent charges conformably to his title deeds, has
repaired to the Government House of Quebec, and at the principal
door and entrance of the said House, where being, the said No&l
having knocked at the door, there immediately came a ser-
vant of H¥s Ixcellency James Murray, Governor General of
Quebec, and the said Noél having demanded of the said servant if
- His Excellency was in his aforesaid Government House , the
said servant said that His Excellency was within and that bhe would
¢ go and give him notice, and His Execellency having appeared, the
said Jean Noél,in accordance with his duty as vassal, without sword
or spur, his head uncovered, and one knee on the ground, said to him
that he performed faith and homage on account of his land and
seigniory of Tilly and Bonsecours holden in full fief and homage of
His Britannic Majesty, which fiefs belongs to him as eldest son and
heir of the late Philippe No&l his father to whom it belonged by
means of the purchase made by him thereof from Dame Angelique
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The arrét of the Council, on the appeal of Mr. Ledue,

is in these words; ¢ The parties having been heard, the
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Council being convinced that the clause contained in the
said contract which obliges the lessee to furnish, yeartly,
half a minot of wheat and 10 sols, for each arpent, is an
error of the notary, the ordinary rate of concessions in
this country being to pay one sol for each arpent of land
in superficies and half a minot of wheat for each arpent
of front by twenty in depth ; it is ordered that for the
future the rents for the land in question shall be paid at
the rate of 54 sols in money and one minot and a half of
wheat yearly.”
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LeGerdeur widow de Gaspé, Demoiselle Charlotte LeGardeur and
Sieur Aubert de Gaspé, as well in their own names as holding
powers of Attorney from their other co-heirs by deed passed before
Mtre Barolet and Panet, Royal Notaries, on the 21st August one
thousand seven hundred and forty eight, and duly emsassizné, to
which fealty and homage His Excellency has received the said Jean
Noél who has made oath on the Holy XEvangelists to be faithful to
His Britannic Majesty, to do nothing contrary to his interest, to
obey the orders that shall be given to him in his name, and to keep
his vassals in the obedience which they owe to their King, the
present fealty and homage received subject to the condition on the
part of the said No&l to furnish his avew et denombrement within
the usual time and of the dues which he may owe by.reason of the
mutation of the sail fiefs and seigniories agreeably to the original
title deeds. Of all which the said Jean Noé&! has demanded Acte
of the undersigned Notaries who have granted him the same. Done
and passed at the principal door and entrance of the Government
the day and year aforesaid, and His Excellency has signed, also the
said Jean Noél together with us the undersigned notaries.

{Signed) J. MuRrRaY,

(Signed) Jean NoOEL,

-

{Bigned) PANET.



231 a

This arrét has been invoked as being favorable 1o the
claims set forth on the part of the censitaires, I do not
think that all the censitaires, and especially those of the
banlieue of Quebec, who pay only one denier per arpent in
superficies, approve of the principle of this arréf. They
would not with satisfaction see attributed to an error of the
notary the clause in their contract which fixes their dues at
this rate of a simple denier to raise as a consequence those
dues to the ordinary rate of concessions in this country,
even to that established by the arréf. In fact this arrét
gave more to the seignior than was given him by the deed
and the judgment founded on that deed.

The arrét does not rest on the principle of the increase
of these obligations : and so to cause the triumph of this
latter principle, it sets aside the agreementof the parties.

The arrét having adjudged 54 sols for the rent in
money and half a minot of wheat per arpent of front, it is
evident that the land in question contained 3« 18 arpents,

Here is the Arrét of the 12th November 1760 mentioned in the
foregoing act of fealty and homage:

« Considering the petition presented to this Council by Jean Noél
¢ whereby he shows that in consequence of the decease of Philippe
« Noél his father, in his lifetime seignior of the fiefs of Tilly and
« Bonsecours, and thatin the quality of his eldest son he becomes
« seignior of the said fiefs, he desired to perform and render fealty
% and homage to His Britannic Majesty, wherefore he prays to the
« effect that it may please Iis Excellency to receive him to the said
“ fealty and homage on the offers which he makes to furnish the aveu
“ ot dénombrement of the said fiefs and seigniory of Tilly and Bon-
« secours. Having heard Monsienr de LaFontaine, Attorney General ;
¢ the Council orders that the said Noél, conformably to his offers shal
« perform fealty and homage to His Britannic Majesty in the Cus-
« tomary manner and shall pay the dues and rent charges in conformity
¢ with his title deeds. Signed in the Register, H. T'. Cramahé.
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that is to say, 54 arpents in superficies. By valuing the
wheat at 4 francs the minot, the arrét condemned the censi-
taire to pay eight lvres and fourteen sols yearly, while
according to his deed and the judgment of the Militia
Court, he was not bound to pay but three livres
ten sols. This difference of more than one half ex-
plains the interest M. Leduc had in enlering an appeal.
The seignior of Isle Perrot was more lucky before the tri-
bunal of this military council of 1762 than the seignior of
Cote St. Louis had been, in 1707, before the tribunal of the
civil Intendant, M. Raudot.

192. (bis) On the 8th November 1760, the Military
Council of Quebec, on the petition of Mr. de la Martiniére,
had rendered an arrét which ordered the tenant on his seig-
niories, ¢ to pay him, on St. Martin’s day, the eleventh of
“ the present month, the year’s rent which will fall dae on
“ the said day, in specie, current money, and that at the
“ domicile and place fixed by their deeds of concession

«+s... which present arrét, it is said, will serve for a
“ rule to all the inhabitants within this government, and
¢ which for that purpose shall be read and published where
“ necessary at the expense of the seignior who shall have
* occasion for the same.”

As early as the twenty sixth of the same month, the same
council, on the petition of Jean Lafond, master baker and
miller, ofthe mill of Beauport, ¢ rendered another arrét
‘ which ordered all the inhabitants of that seigniory to carry
“ for the future their grain to the mill of the said seigniory,
‘“ on the condition that the said miller should keep the said
“ mill in good repair, should make good flour and render a
faithful account ; the said inhabitants being prohibited
from carrying their grain to be ground at other mills
u{lder the penalty of paying the ordinary sum for grin-
ding and a fine of ten shillings, which present «rrét shall

-
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¢ e read and published at the costand expense of the said
“ miller.”

Another arrél of the same council, dated the 11th
March 1761, rendered on the petition of Charles Couillard,
seignior of Beaumont, condemned six of his censitaires ¢ to
« pay their dues for grinding which they owe since the
« publication of our arrét of the 26th Novembet last, we
¢ prohibiting them from carrying their corn to be ground
« glsewhere than at the mill of the said seigniory, under
¢ the penalty of the fine incurred under the said arrét, ex-
“ cusing them, for this time only, in consideration of the
“ badness of the times; and condemn the defendants to
“ the costs taxed at ten dollars, expense of travel included
* and these presents ; reserving to the said inhabitants the
right to apply to the council if they have matter of com-
“ pldint against the miller or against the seignior on ac-
“ count of the said mill, which arréf shall be read, pu-
¢ blished and posted up at the door of the Parish Church of
¢ Beaumont.”
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193. Thus, in the short time that elapsed between the
capitulation of Montreal and the cession of Canada to
England by the treaty of Paris of the 10th February 1763,
there had passed mnothing which could, in the least, affect
the reciprocal relations of the seigniors and censitaires, or
their respective rights and obligations and consequently the
question of the amount of cerns ef renles.

The Quebec act (1774, 14 Geo. 3, cap. 83, sec. 8,) does
no more than confirm and guarantee, on the one hand, the
exercise of these rights, and on the other, the performance
of these obligations, when afler having declared that His
Majesty’s Canadian subjects,” * may kold and enjoy their
property and possessions, together with all customs and usc-
ges selative therelo,” it adds, ¢ that in all matters of con

troversy, relative to property and civils righis, vesort  shal.
30
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be had to the laws of Canada, as the rule for the deci-
sion of the same ; and all causes that shall hereafter be
instituted ...... shall be determined agreably to the said
laws and customs of Canada, until they shall be varied or
altered by any ordinances that shall from time to time be
passed” by the Governor and Legislative Council created by
this imperial act.

In this manner, the reciprocal relations of the seigniors
and censitaires remained the same as they were before.
Neither were they changed by the constitutional act of 1791,
which introduced the system of representative government
into Canada.

194. It were fastidious to cite documents upon docu-
ments, to accumulate proofs upon proofs, for the purpose of
establishing that, since the cession of the country, the rate of
cens el rentes has continually varied, as was the case before
that period and that in such variations many seigniors have
distinguished themselves by their acquaintance with the
rules of arithmetical progression.

This it was that constituted the precise cause of the
complaints of the censitaires and of the anti-seigniorial

agitation which has terminated by the seigniorial act of
1854,

Since 1763, the tribunals have had to decide on a great
nuinber of suits between the seigniors and the censitaires,
but it is only at a date comparatively recent that the rate of
cens et renles was brought in question ; and, in every ins-
tance, the pretensions of the censitaires have been, in prin-
ciple, rejected by the decisions of the Courts of justice,
whether these pretensions had, for their object, to obtain an
acknowledgment of the legal existence of a wuniversal,
ﬁxed, and moderate rate, or simply to obtain a declara-
tion to the effect that an agreement whereby a censitaire
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was subjected, when taking a hereditament, & cens, at a
higher rate than the ordinary or usual rate, was liable to be
adjudged null and void.

195. The first cause in which I find that this question
of cens et renfes not fixed in the agreement, was made the
subject of judicial discussion, is that of Cuvillier, Plaintiff,
Stanley, curator to the succession of Richard Hart, defen-
dant, and Burton, Proprietor of the seigniory of DeLery,
opposant; decided in the Court of King’s Bench of the
district of Montreal on the 19th April 1827.

The seignior alleged in his opposition afin de conser-
ver, that his agent had, in 1814, made a verbal concession
to Richard Hart of two lots of land in his seigniory on the
condition to pay, annually, the cens ef renies at the ordinary
rate of the concession in the said seigniory, that is to say,
12 sols of cens for each of these lots, and a rent of 9 sols
for each arpent in superficies, making for the two lots £2 5s
currency. He claimed " the arrears from 1815 to 1824 in-
clusively, namely £38 5s 0d.

In the reasons set forth in the contestation, the Plaintiff
said, among other things, that the opposant had never con-
ceded the lots of land atthe rate above mentioned ; that the
law did not give him the right to make such a concession,
the dues payable to the seignior in like cases being limited
to one sol of cens and one sol of rent per arpent in superfi-
cies, and one capon or 20 sols per arpent of front ; that the
cens el rentes demanded of the opposant were contrary to
law and ought to be reduced to the legal rate ; that the op-
posant could not maintain that the concession in question,
which he himself admitted to have been made without any
special agreement between the parties, gave him the right
to receive, as being the ordinary and usual rate of the seig-
niory, the sum of 12 sols of cens and 9 sols of rent, because
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.
he could not exact in the satd seigniory any ordinary rate
of cens et wentes of higher amount than that recognised by
the law, and which is 1 sol of rens, one sol of rent and a
capon as hereinabove set forth. The Plaintifl’ lost the suit.

)
(1) The summary which I give is extracted from the notes of Jud-
ge Reid, who in pronouncing judgment expressed himself in these

words i—

% The guestion now is, whether the seignior is entitled to maintain
his elaim.

“ The grants of seigniories by the Crown of France to individuals
m this colony, were generally made from gratuitous motives, and fre-
quently as a reward for the services of meritorious officers; and
although good poliey required that these grants should be subservient
fo the great and beneficial object of the settlement and improvement
of the colony by the concession to be made to the subtenants or censi-
taires ; still however, the immediate object of the grant was the benefit of
the grantee or seignior, who according to the principles of the feudal
terure, became the vassal of the Crown and the undoubted proprietor
of the estate, and it is therefore reasonable to presume that he would
endeavour so to manage and dispose thereof as would prove most be-
neficial for him ; and however far his conduct in this respect might
infringe the conditions of the grant, or counteract the policy of the
Crown, yet none but the Crown had the right of interference or
complaint ; the censitaire was not a party to the grant, he had ac-
quired no beneficial interest in the estate which entitled him to any
redress against the seignior, hence it was found necessary to confer
this right by legislative authority, and for this purpose tbe several
declarations and arréts which we find recorded in the archives of the
country were made by the French King and under his authority. The
arrét of the 6th July 1711 appears to constitute the principal autho-
rity upon which the Plaintifl resists the claim of the opposant to his
cens et rentes as demanded ; bui this arrét as well as several others
now extant, on the subject of granting lands in Canada, have not
provided for the matter here jn contest. All these arrdts seem level-
Jed against the sale of lands by the seignmor and directing that they
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-196. I now present a case altogether peculiar, reported
in the 3rd volume of the ¢ Documents seigneuriaux,” p. 88
o 91.

The seignior of Argenteuil, sir John Johnson, who had
acquired that seigniory at Sheriff’s sale in the year 1807,
demanded from one Hutchins, lods ef ventes on two lots of
land containing each 100 arpents in superficies. (1)

should be conceded to the censitaire upon annual revenue, in fact the
whole bent and object of all those arréts was to encourage the clear-
ing of the land and settling the country, which could best be effected
by concessions of this kind, which were understood to be made on mo-
derate terms and within the ability of every industrious man to satis-
fy, while the sale of lands in large tracts and for larger sum of money,
and all kinds of speculations and jobbing, which operated mercly as a
transfer of ihe lands without promoting their actual settlement and im-
provement, are most expressly prohibited. But while the principle of
graniing lands upon a redevance annwuelle is thus maintained, we find no
arrét or Jaw now extant in the country which establishes what the rate
of these redevances should be. Perhaps it was not necessary
that any should have been made, because by prohibiting the seignior
from selling his lands, as above stated it necessarily became his interest
to dispose of them in the way pointed out by the above arréts, that is,
by concessions @ redevances annuelles to such persons who would
take them and if we could form an opinion of the state of the country
for a century back we may readily believe that the same motive,a view
to his interest, would induce the seignior to concede his lands at 2 low
rate, as the then state of population required that the seignior should
rather hold out inducements, than exact unusual rights, in the granting
of the lands, as there was then mare lands to concede than tenants who
wanted concessions. From this circumstance, we may account
that no suit or judgment appears in the courts prior to the conquest by
which a seignior is adjudged to grant land to a censizaire under the
penalty of the arrét of 1711, that is from an extravagant rate of con-

(1) He claimed also the arrears of cens et 7entes ; a circumstance
of which the report of the cause makes no mention. 1 have verified the

fact, by an examination of the record.
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In his answer, Hutchins said that, by deed of sale of
the 3rd December 1796 (Lukin and Delisle, notaries) M.
Patrick Muray, then seignior of Argenteuil, had granted
those two lots of land to Jedediah Lane renouncing at the
same time, ¢ all the rights and pretensions which he might
have as to any mutation, or alienation fine, under the des-
cription of lods et ventes, retrail or otherwise, and also the
toll commonly called banalité and in general every other
right and pretension as seignior over his ferre-tenant, except
the rent in the record deed reserved, namely an annual rent

cession. It would theretore seem that there could be but little danger
or injury likely to arise to the rights of the parties to allow the conces-
sions to be made according to the pbraseology of the day, auz cens et
rentes et redevances accoutumées, as the parties could agree ; on the
one hand it was the interest of the seignior when he could not sell his
lands to grant them on an annual revenue, so as to increase the value
of his property by actual settlement of the lands, so, on the other hand,
it was the interest of the censitaire to obtain such grants in conces-
sion upon the easiest terms possible, In the deed of grant made by
the King of France on the 6th April 1733, of the seigniory of DeLery,
we find inserted among the conditions of the grant the following,* d’y
“ tenir feu et lieu, et le faire tenir par ses tenanciers @ faute de quoi
“ elle sera réunie au domaine de Sa Majesté, de déserter et faire
¢« déserter incessamment la dite terre, Jaisser les chemins du Roj et
“ autres jugés nécessaires pour 1’utilité publique sur la dite concession,
“ et de faire insérer pareilles conditions dans les concessions qu’il fera
“ & ses tenanciers aux cens et rentes et redevances accoutumées par
“ arpent de terre de front sur 40 de profondeur, &e.

Here we find the settlement and clearing of the lands, as being the
principal object of this and of every other grant of the day, enjoined
under a penalty while the rate of concession seems inserted more as
words of course than of particularizing injunction, nor is any penalty
attached to the infringement of this part of the grant, which was usual
where any particular law existed which bore on the point; we are then

called upon to say, what these words, % cens rentes et redevances ac-
coutumees,” mean,
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of one sol for every 40 arpents of land, payable yearly on
the 11th November, at the Manor house of the seignior.
Price of the sale 1500 spanish silver dollars. In consequence
of this renunciation, the Defendant, who had acquired the
two lots of land by deed of the 3rd June 1818 (Lukin and
Desautels, notaries), contended that these lands” were not
liable to the payment of ¢ any lods et ventes or cens et rentes,
¢ or any rent whatever, with the exception of the said rent
“ charge of one sol for every 40 arpents of land.”

These words would no doubt carry the impression that there existed
some general principle either established by law or generally practised
in the colony, by which concessions to the censitaire were regulated,
and therefore, as a necessary consequence, we should expect to find all
the concessions of this description, at least prior to this deed of grant
by the French King, made subject to the very same cens, rentes et
redevances for if there was a law to this effect it must be general in
its operation and bind all the property in the country equally. But we
seé as well from the judgments on record of that time and since, as
from the generally known fact, that the cens, rentes et redevances of
different seigniories were very frequently different, varying according
to circunstances and situation ; and at the present day we may almost
say that scarcely any two seigniories are alike in this respect. This
fact, a general usage in the country, strongly militates against the
existence of any rule of law on this point, or if any ever was made and
did exist, that its injunctions could not have been of a permanent natu-
re or of general extent. In the absence therefore of any positive re~
gulation we are left to form that opinion which shall appear to us the
most consistent with reason and justice. As a rule of right therefore
it cannot be presumed that what could have been a reasonable rate of
concession in the year 1733 by the seignior to his censitaires could be
considered to be equally so nearly a century afterwards, unless we
could presume that all the relations and conventions in life between
man and man, had continued to be the same and that the improve-
ments both in the moral and physical world bad caused no change in
our habits of life or in those transactions wherein the value of money
is the medium of estimation. If the revenue which the seignior obtai-
ned from the concession made by him a century past, cannot now pro-
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The new seignior, who very well understood the pro-
visions of the arréts of the 6th July 1711, and 15th March
1732, replied, « thatthe deed of the 3rd December 1796, was
« null and void, that M. Murray, in his quality of seignior,
“ could not dispose of, nor divest himself of, any part of the
« said seigniory of Argenteuil, which was in standing wood
“ for any sum of money, being bound by the laws of the
“ country to grant and concede the same for an annual
¢« ground-rent, for the ordinary and usual seigniorial rights
“ profits and issues ; that he could not by any act, deed, or
¢ instrument in writing change the tenure of the said sei-
“ gniory or any part or parcel thereof or abandon, give up,
¢« quit and release his pretensions, as seignior of the said
seigniory of Argenteuil to any mutation or alienation fine,
“ under the description of lods ef ventes, retraits or other-
“ wise, or to the toll commonly called banalité, or to any

~
~

cure him the same competency and facilities in life as at that time,
while the means and resources. of the censitaire arising out of the very
land so granted to him has multiplied tenfold, there can in such case be
neither reason nor justice in compelling a seignior to grant his lands at the
same rate at the present day as a century ago, when there is no rule
of law applicable to the present case arising out of the facts whick
have been proved. It appears that the general rate of concession of
lands in the seigniory of DeLery for the last twenty years has heen
proved to be 6 pence of cens and 9 sols for every superficial acre of
every lot so granted and of this rate of concession the late Rd. Hart
had a knowledge and must be considered to have submitied thereto by
taking possession of the two lots of land in question, this was binding
on him even without a deed of concession, and no more has been de-
wanded of him than was usual and customary in that seigniory.

Hervév. 1,p. « 415, L’usage géuéral d’une seigneurie appelée “usan-
ce” ou “ usement” de fief peut quelquefois suppléer 2 la coutume et
aux titres particuliers, et suffire pour soumettre a un droit, ou & une
prestation qui s’exerce généralement dans étendue du fief, quelques
vassaux ou censitaires qui prétendraient se soustraire 4 ce droit ou 2
* cette prestation, Car, lorsqu’un. droit quelconque ¢st énoncé dans

€«
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“ other right or pretension as seignior as aforesaid, contrary
“ to the positive law of the land,” and as a subsidiary
reason, the Plaintiff said that, supposing that the deed of the
3rd December 1796 had been valid, the sheriff’s sale on
execution, by virtue of which he had made the purchase of
the seigniory with the right of cens ef rentes, lods et ventes,
relrait, etc., ete., had had the effectto clearanddo away with
the discharges or exemptions from these rights on the lands in
question, mentioned in the said deed of 1796.

The court of King’s Bench, at Montreal, by its juda-
ment of the 20th April 1818, ordered the Defendant to pay
to the seignior the cens ef rentes at the rate of three minots
of wheat and five shillings in money for every 90 acres in

% presque tous les titres du fief, et s’exerce sur presque tous les sujets
“ de ce fief, il doit étre regardé comme un droit naturel de la terre
* % dont personne n’est exempt, 2 mdins qu’il n’ait un titre précis d’ex-
“ emption.”

This principle is applicable where there is no concession, which is
the case here, for had there been a deed of concession it must have
formed the law between the parties and the rule of decision on the
question before us.

The court therefore are of opinion that in the judgment of distri-
bution to be rendered in this cause the opposant be ranked and accor-
ding to his privilege for the amount of his claim as stated in his oppo-
sition with costs.”

Note.—I owe to the kindness of M. Taylor, advocate, nephew of
Chief Justice Reid, and the possessor, of his manuscripts, the advanta-
ge of having had communication of the grouads of this judgment,—as
well as of some other which I have occasion to mention in the course

of my observations.

Tt is to be hoped that the collection of decisions which are known to
have been gathered with care hy this learned judge, may soon lie

given to the public.
31
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supetficies, and that since the sale by the Sheriff of the
seigniory of Argenteuil. (1)

But this judgment was set aside by the court of appeals
on the 20th January 1821, *“ in so far as the same relates
¢ to the rent therein mentioned at the rate of three bushels
“ of wheat and five shillings in money for every ninety su-
¢« perficial acres” ; and the court of appeals, deciding that
the annual rent charge of one sol for every 40 acres of land
stipulated in the deed of the 3rd December 1796, ¢ wasand
“ is by law cens, and as such a recognition that the said
“ Jand was and is held en roture of the seignior of the said
¢ seigniory of Argenteuil according to law,” condemned
the appellant to pay to the respondent one shilling for
arrears of cens, since the 21st Novembre 1807 and the 16th
January 1813, together with another sum of £4 2 6 current
money for lods ef ventes on his purchase.

The judgment of the Court of appeal is right, in so far as
it maintains the rent fixed by the agreement of parties ; but
the judgment at Montreal proves, no less, that, at that day,
a rent equivalent, at least, to four sols per arpent in super-
ficies, (the wheat valued at four francs the minot) was not
considered an illegal rate.

197, A judgment of the Court of King’s Bench for the
district of Quebee, dated the 10th February 1827 (2) con-
demned William Hamilton to pay to the seignior of Fos-
sambault and Gaudarville, M. Duchesnay, the cens et rentes
of a land of 3 by 34 arpents which he possessed in the seig-
niory of Fossambault, a continuation of that of Gaudarville,

at the rate of eight sous per annum for each arpent in su-
perficies.

(1) Present :—M. Chief Justice Monk and M Justice Reid.
(2) “Doac. Seig.” v. 3, p. 84 to 87.



243 «

The Defendant, in his plea of peremptory exception,

contended that the seignior could not obtain the conclusions
of his demand , 1st. ¢ because, that at the time when he

114

[41

111

acquired the said lot of land from one John Walsh by an
instrument under private signature bearing date the 3rd
day of February 1825, which said instrument was there-
after ratified and confirmed by the said Plaintiff by writ-
ten instrument under private signature bearing date the
12th day of February, in the said year, the amount of the
cens which the said defendant was to pay to the seignior
within whose censive the said land lay was not stipula-
ted nor mentioned either by the Plaintiff or by the said
John Walsh to the said Defendant.

2nd. ¢ Because, the said William Hamilton has never
refused to pass a title deed, declaration and acknowledg-
ment of the cens et rentes and other seigniorial charges due
the seignior of the place in which the said land is situate,
at the rate of one sol tournois currency for each superfi-
cial arpent which is the rate at which a great number of
the lands situate in the same seigniory have been conce-
ded ; which title and declaration the said defendant hath
often, before the commencement of this action, offered tc
the seignior of whom the said land is holden on the con-
ditions aforesaid.”

3rd. ¢ Because, that by the law now in force in this
province, a seignior is bound to concede all his lands at the
ordinary rate for which lands have been conceded in his
seigniory.”

This last proposition being incontestable and based on

the rule of the common law which governs in such cases,
it is evident that it served for foundation to the judgment
of the Court of Quebec, regard being had to the evidence
which had been produced as to the rate then existing in the
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seigniory of Fossambault, being the continuation of that of
Gaudarville, the name of which has become so famous in
the anti-seigniorial agitation, thanks to the language of the
Intendant Hocquart’s Ordinance of the 23rd January 1738,
From the amount of one sol eight deniers, per arpent in su-
perficies, mentioned in that ordinance to the amount of eight
sous, adjndged by the Court of Quebec, the difference is
very great. Still the seigniorial rent, at this last rate, was
not the less considered as being perfectly legal.

198. In a judgment of the court of King’s Bench, at
Montreal, rendered on the 18 April 1828. (1) We read that
one William Gray had in 1819 taken possession, in good
faith, of certain lots of land in the seigniory of St. Jacques,
under the promise of gnarantee by the seignior M. James
McCallum that he would give him a title deed in proper
form, but without any mention of the conditions in which
the concession was to be made. The court, * considering
¢ that by the laws, usages and custom of this Province, and
in order to facilitate and encourage the seitling and clear-
ing of the waste lands held in fief and seigniory therein,
every subject of His Majesty is entitled to demand and
oblain from every or any seignior holding waste and un-
granfed lands in his seigniory a lot or concession of @
portion of said waste or ungranted lands, to be by every
such subject, his heirs and assigns, held and possessed
as his and their own proper estate for ever upon the con-
dition of cultivating and improving the same and of
paying and allowing to every such seignior the reasona-
ble, usual and ordinary rents, dues, profits and acknow-
ledgments which by the feudal tenure in force in this
Province are paid, made and allowed to such seignior by
their tenants and censitaires, for all such or similar lots

(1) “Doc. Seig.” v. 3, p. 92,

Present:—DM. Chief Justice Reid, M. Juslice Poucher, M. Justice
Uniacke. '
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¢ of land,” maintained the said William Grey in the pro-
perty and enjoyment of the lots of land in question, on his
paying to the seignior “ the reasonable wsual and ordinary
rents, dues profits and acknowledgments.”, . ... .

199. Henriette Guichaud et al, against John Jones,
adjudged in the court of King’s Bench, Montreal, on the
18th February 1831. (1)

On the 31st August 1796, (Chaboillez, notary), the late
Thomas Dunn, seignior of St. Armand, made to one Brewer
Dodge a sale and concession of a land in standing wood ;
price of the sale £20 currency, payable on the 1st March
1804, with interest; annual rent one shilling, that is
24 sols. The deed contains a renunciation on the
part of the seignior, of the seigniorial rights, similar to that
of the seignior of Argenteunil (above, no. 196.)

Jones having become proprietor, an hypothecary action
was instituted against him, in 1828, by the representatives
of M. Dunn, for the payment of the said sum of twenty
pounds, with interest from the 1st May 1799, and the arrears
of the rent of one shilling accrued since the same date. He
pleaded to the demand a peremptory exception, by which
he insisted that, according to the laws of Lower Canada,
M. Dunn, like all other seigniors, was ohliged to concede
his lands in standing wood in his szignicry, at an annual
rent, on a rent ci*arge, Without e"'mting or

{ reunion
rayed that
nnll and
At the

their contracts, of ’rhe re stltuuon of the |
to the domain of the Crown, ete., ete.
the deed of the 31st August 1795 snomfﬂ
void, * in so far as the said deed includes a aale.
(1) « Doc. b 1g "y, 3, p- 93 to 101,
Presents :—N11, Chief Justice Tteid, M. Jnstice Prle and M. Jus-
tice Relland.




246 a

Enguéte, the Plaintiff and Defendant admitted that the land
in question was in standing wood (en botis deboutf,) when the
said deed was passed.

The judgment, which is not motivé, granted purely and

simply the demand of the seigniors. (1)

(1) The following notes of Chief Justice Reid, explain the grounds

of the judgment :—

¢ In this case it was contended on the part of the Defendant that
the deed of sale made by the late M. Dunn to Brewer Dodge on
31st August 1796, was null and void in Jaw in as much as it wasa
sale of land en bots debout prohibited by the arrdts of 6th July
1711 and 15th March 1732. That the said late M. Dunn bad,
besides, changed the nature of the tenure of the said lot of land, by
giving up the rights of Zods et wentes, of Zanalité to the tenant,
which he could not do as these rights were inherent in the seigniory
and could not be detached from it. That the Defendant was there-
fore exposed to have thése rights demanded of him at a future day, as
another seignior could not be bound by the alienation of those rights
made by M. Dunn.

“ On the part of the Plaintiffs it was argued that the two arréts
cited could not now be considered as law in the country, being made
merely for a momentary purpose and not applicable to the present
state of the country ; but allowing them to be in force nothing was
done here upon which they could take effect ; that the dail d cens,
like all other contracls was susceptible of many modifications. The
quantum of cens is within the power of the seignior and he may also,
for valuable consideration, transfer all his personal interests to the
tenant and he may in the same way renounce his right to the Jods et
ventes and to the right of banalité, although he cannot convey them
to another. That the Defendant has no right to complain until he
be iroubled, and he is sufficiently secure, as the plaintiffis would be

 bound to indemnify him if he were troubled, but this question is not

raised by the plea and the court cannot take notice of it.

“ The court said that the argument had been extended to points not
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200. Rolland against Molleur : a cause decided in the
comrt of King’s Bench, Montreal, on the 15th June 1840. (2)

By deed of the 31st December 1832, (Boudreau, notary),
M. Justice Rolland, seignior of Monnoir, sold and conceded
to J. B. Molleur two lands in his seigniory, the one of 5 #

“ before it ; that the only question they had to consider was whether
¢ the contract of the 31st August 1796, was legal or not. It was
called a deed of sale and concession, although, strictly speaking, it
ought to be viewed as a deed of concession only, as it conveyed to
the censitaire all the right and interest of the seignior in the soil as
effectually as any deed of sale could do, but it was the terms and
conditions of the deed that must determine its nature and validity.
It is true that this deed restrains the rights of the seignior to a
trifling sum for cens with the payment of a sum of twenty pounds
and interest, and gives up the right of lods et ventes and of banalité
in favor of the censitaire, yet this will not change the nature of the
tenure nor alienate those seigniorial rights. The only question is as
% to the construction to be put upon the deed in question. If it is to
be considered as a sale of land ez boes debout it is illegal and void
according to the laws of the country, but if, on the contrary, this
sum of twenty pounds stipulated to be paid by the censitaire, was
the consideration for which M. Dunn consented to give up his right
to the lods et ventes and banalité it will be legal and valid, as he
could abstain from demanding any of his rights as seignior from his
censitaire upon a sufficient consideration. And the court thinks that
the latter construction ought to prevail not merely because this con-
tract, like every other, should be so construed that it may rather
stand than fall, but because they are of opinion that the expressions
in the deed seem to imply that this was the consideration for which
the money was to be paid. The court cannot here take up the
question as to the future liability of the tenant to be troubled by
another seignior and the consequent rights of the tenant thereon as
the question has not been raised by the pleadings and cannot now be

determined.”

(2) « Doc. Seig.” v. 3, p. 101 to 118,
Present :—M. Justice Pyke and M. Justice Gale,
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30 arpents, being numbers 131 and 132 in the third conces-

sion ; the other likewise of 5 14 30, being the numbers 146 and
147 in the fourth concession of the seigniory. Price of the sale
2,500 livres ancient currency paid down ; seigniorial dues 2
sols of cens 18 Livres in money and three minots of wheat
for every 90 arpents, and so in proportion. The seignior
claimed by his action, arrears of cens ef renfes amounting to
£24 0 0, currency, ¢ the said rent of wheat being included
therein and estimated at the value of wheatat the times and
places at which the same became due.

Molleur opposed to this action the same reasons that
had been advanced by Jones against the heirs Dunn in the
cause reported in the last number, alleging that these two
lands, being lands in standing wood, as hLe said in a plea of
peremptory exception, the seignior was bound to con-
cede to him on a rent charge, without exacting any sum of
money ; that the rate of the rent charge ¢ ought to be the
“ same at which lands were conceded en censive in this
‘“ country, and which is the only legal rate which should
“ be acknowledged in this Province, or at least, at the rate
“ of those concessions en censive made by the seigniors of
the country before the year 1711, or at least at the rate of
the concessions en censive made in the said seigniory of
Monnoirby the predecessors of the Plaintiff; that the charge
for the concession made to the Defendant was exorbitant,
illegal, exceeding the usual legal rate of the country,
which ought to be and is 1 sol of cens and 1 franc in
money and 1 minot of wheat for each 90 arpents in su-
perficies and no more ; to which rate that of his said

concession ought to be reduced as well for the past as for
‘ the future.”

[11
1]
(11

[43

Molleur consequently demanded that so mwuch of the
deed as related to the sale of the said lands should be de-
clared null and void, that so much thereof as related 1o the
concession en censive should be maintained, and that the
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rent charges should be reduced to the amount above stated.
He also, by an Incidental demand, prayed for the restitu-
tion of the 2500 francs which he had paid.

The seignior set forth the following facts in his answer
to the Defendant’s exception and to his incidental de-

mand :

Ist. The first of the two lands forming the nos. 131 »
132 was conceded on the 12th March 1818 by Sir John
Johnson, then seignior of Monnoir , to John Johnson,
his son, charged with a minot of wheat and 6 Ui
vres in money, for every 30 arpents in superficies. On the
23rd January 1832, these two lots were sold at sheriff’s
sale, in a suit instituted against the said John Johnson by
the said M. Rolland, who had for some years, been proprie-
tor of the seigniory, and adjudged to him by the sheriff, namely
No. 131 for the sum of £5 currency and no. 132 for £4 5s.
0d. but without the reunion of these two lots to his domain,
he having made the necessary declaration to avoid such
reunion, as appeared by the sheriff’s deed of the 7th Fe-
bruary 1832. He possessed them therefore en rofure until
the time that he sold them to the Defendant.

2nd. With respect to the other land forming Nos. 146
and 147, it had been conceded by the seignior Johnson, on
the 12th June 1797, to William Radenhurst, subject to the
payment of 2} minols of wheat and 102 sols for every 90
arpents, and so in proportion. On the 19th April 1821,
Johnson obtained a judgment which, on consideration of the
offers and consent of Radenhurst to abandon the said land,
reunited the same to the domain of the seigniory and
discharged Radenhurst, who had attached that condi-
dition to his offer, from the arrears of seigniorial rents for
which he had been sued and which amounted to £61 5s. 6d.
currency ; thus, the land became the property of the Plain-
tff by means of his purchase of the seiguiory.

233
32
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3rd. The expenses incurred by Sir John Johnson in his
action against Radenhurst amounted to £15 currency.

4th. He also asserted that the arrears of seigniorial
rights due on no. 131, at the time of the adjudication,
amounted to £20, which, with the costs of the sale, made
£30 ; that the arrears of the same rights due on no. 132, at
the same date, were equal to £20, and including the cost of
the adjudication, to £30.

5th. He further alleged that during his possession of
nos. 131 and 132, that is, from the 28rd January to the 31st
December 1831, he expended large sums to improve them,
both in making and repairing the roads, as well in these
concessions as in those in the neighbourhood, and which by
law the proprietor of these lots was bound to make and
repair ; that he paid divers public dues and taxes amounting
to £10, to which these lots were liable ; and that from these
causes the value thereof had greatly increased ; that during
the time that he and his predecessors had been in posses-
sion of lots 146 and 147, namely from 19th April 1821 to
the 31st December 1832, they were deprived of the cens el
rentes to which they would have been entitled, if the two
lots had remained in the possession of the first or any other
censitaire ; that they had expended large sumsto make
useful improvements on these lots, in making and repairing
the roads in the same manner as on the two others ; that
the had also paid divers public and other dues to which

these lots were liable, amounting to the sum of £50 curren-
cy. &c., &ec.

6th. That the two lands had not been conceded to the
Defendant at a higher rate than the usual rate, at which the
neighbouring lands had been conceded for 20 years or more
before the said concession, nor that at which, generally, in
the said seigniory and the other seigniories in the district,
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the lands had been conceded for the last 30 years and more
previous to the concession made to the defendant.

7th. Finally for all those reasons he had the right to
sell the said lands and to dispose of them as he might think
right.

Only two witnesses were called. They were proprie-
tors of lands in the same place, for which the only paid 21
minots of wheat and 102 sols in money for every 90 arpents
in superficies. They deposed that in this seigniory and in
the same range, there were many lands conceded on the
same terms as their own but that there were a great number
conceded at the same rates as those of the defendant Mol-
leur, one of these witnesses adding; » there are a great
number who pay my rate, Molleur’s rate is the new rate ;
¢ and the other saying ;” the lands to the south of the road
of this concession are conceded at the same rates as those
of the defendant ; the lands to the north of that road are con-
ceded at the same rates as mine.” They testified also that
Molleur’s lands were all in standing wood. So there was
no evidence of the improvements which the Plaintiffs alle-
ged that had been made. '

I lost my cause (for I appeared for Molleur,) and my
client, whose incidental demand was dismissed, was, at
the same time, condemned to pay the arrears of cens ef ren-
tes, in conformity with the seignior’s demand.

201. The same question was raised anew before the
same tribunal in the case of Hamilton and others against
Michel Lamoureux, censitaire in the seigniory of de Lery,
and decided in October 1842. (1)

The defendant as actual possessor of a land of 228

(1) « Doc. seig.” v. 3, p. 119 to 135.
Present ;—Mr. Justice Pyke, Rolland and Gale.
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arpents, conceded on the 17th September 1796 by General
Christie to J. B. Bigonesse dit Beaucaire, was sued en dé-
claration d’hypothéque for arrears of cens el renles including
a right of corvée.

By the deed of concession this land had been subjected
to a seigniorial annual rent of 19 livres 12 sols tournois and
1 sol tournois of cens for+each arpent of front by the whole
depth, and further, to a right of corvée, valued at 3 francs,
making £1. 1s. 1d. currency per annum.

The Defendant opposed to this demand exceptions si-
milar in substance to those which had been pleaded by
Molleur. Mr. Justice Day, appeared for Lamoureux who was
not more fortunate than I was. His client underwent the
fate of mine ; he was condemned by a Judgment of the 2nd
February 1842. The grounds of this judgment, as given by
Mr. Justice Pyke, deserve to be read and considered, they
will be tound in the note at foot. (1)

(1) The second, third and fourth pleas are exceptions of a very
peculiar description, and the law invoked therein, would seem to be
either unknown or to be of so doubtful a description, as not to admit of
its being stated with any certainty, the object of the whole is not to
set aside the deed of concession itself but to reduce the rate of rent
therein stipulated to the rate at which it is alleged, by law, the land
should have been conceded, and at which the seignior was bound to
concede ; the law however is so variously stated in these exceptions,
and in a manner so contradictory the one to the other that it is evident
that the defendant has been groping in the dark and scarcely knowing
were to turn, in order to find something upon which to resist the
plaintiffs’ claim for rent as stipulated in the original deed of concession,
aud it is evident by invoking laws so much at variance the one with the
other, the defendant must have been aware that in truth there was no

certain or precise law upon the subject, and that he Lad not been able
to discover any.

Fu the first excention it ja alleged tpat, by law, the seignior could not
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202. The case presented itself anew, but this time befo-

claim a higher rent than that at which wild lands were first conceded
in the seigniories of this country.

In the second, that, by law, the seignior was bound to concede, at
the same rate at which wild lands were first conceded in tte seigniory of
De Léry, in which the land is situated.

The third is, that by law, he is bound to concede at the rate at
which wild lands were first conceded in this province, or at the rate at
which they were conceded before the year 1711, or at which they
were first conceded in the seigniory of De Léry.

But to crown the whole, and in order that the Court should remain
in the state of darkness and uncertainty in which the defendant appears,
himself, to have been as to what the rate of rent was originally in this
country, what it was in the seigniory of De Léry, or what it wasin Canada
previous to 1711, the defendant has not taken upon himself to state, so
that it is impossible from any thing set forth in these pleas that the
Court can discover, whether the reduction claimed can be awarded or
not ; there is therefore nothing stated with that certainty which is es-
sealial to every pleading to enable the Court at once to say, if these
facts are proved the conclusions taken are correct.

But the trouble is, that the defendant found that ithe rates of rent
were so various that it negatived the idea, at once, of any fixed rate
established by law, and therefore he thought it most prudent to. trust to
chance, and what he might be enabled to adduce in evidence and leave
the Court to say or find out what reduction of rent should be made
and thus exercice an arbitary control and power over a rent which tte
censitaire had, by a solemn act, stipulated and agreed to pay ; it would
require something more than what has been cited of the law of Canada
upon the subject, to justify us in setting aside such a solemn agreement
entered into voluntarily by the ceusitaire, and that in accordance with
the common law of France and common semse also, ¢ que toujours le
cens a été proportionné au véritable produit de la chose accensée,” (*)
the censitaire paying secundum facultatem bonorum, and what more rea~

(*) Hervg.—Théorie des matiéres féodales et censuelles, v. 5,
from p. 91 to 121.
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re the Superior Couwrt sitting in Quebec, and was decided
on the merits, on the 13th January 1852, in the same sense

sonable 7 Is the censitaire alone to benefit from the increase in the value
of lands, and the seignior to be excluded from that benefit, or is it right
to suppose that in the decrease in the value of money that persons now
applying for concessions should have them at the same low rate as the
ancient censitaire, for if so the modern censitaire would have the avan-
tage, in paying much less than those for whose benefit any restriction
of the rent was originally intended, as one /¢vre in those days was of as
much value to the possessor as three in these days. This, however, is
an equitable view of the question, but where is the law which authorises
us thus to interfere ? We see none, the custom which now prevails of sti-
pulating higher rents than those which were formerly taken in the first
settlement of the country, has tacitly sanctioned it, and the Courts of
Jnstice enforced it ; nor has there a judgment been cited in which the
Courts of this Province, have interfered between the seignior and cen-
sitaire to set aside the stipulated rent agreed between them. It is not
pretended that the censitaire ever claimed the land at a lower rent, he
obtained the land that he required, and it is to be presumed from his acqui-
escence and engagement that he recognised the right to the rent stipula-
ted and that he paid no more than other applicants for land at that
period. We must therefore leave these rents to be regulated by the
agreement of the parties which once concluded must be binding, and
enforced asall other obligations and undertakings ; we can make no arbi-
trary regulations upon the subject, and if any abuse hereafter may be
found to exist in matters regarding the feudal tenure as modified and
now existing in Canada, it is for the legislature and not the Courts to
apply the remedy. Besides the same question as that raised in this
cause was so solemnly determined in in the cause of

and again recently in the case of Rol-
land against Molleur in which my brother, Gale, who delivered the judg-
ment of the Court particularly adverted to the different authorities
again resorted to in this cause andin a manner so fully and satisfacto-
rily that itrenders any further observations or rather a repetition of those
of M. Justice Gale unnecessary ; we adhere to the principle of those
decisions until the superior tribunal has convinced us that we are in
error and afforded a better principle whereon to determine.
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that it had been at Montreal against Molleur and Lamou-
reux. (1) The Hon. and learned judge, Mr. Caron, who ap-
peared in this instance, as counsel for the censitaire, had no
greater success than had his two brethren at Montreal.

We notice, however, in the deed of concession of the
10th September 1839, given to the Defendant Martel by the
seignior of Bourg Louis a stipulation that was not in the
concessions made to Molleur and Bigonesse. The deed
mentions that the concession is made subject to the payment
for every arpent in superficies of ¢ one sol or one half pen-
“ ny currency of seignorial and unredeemable cens et rentes
and seven sols or three and a half pence currency of an-
nual and constituted (constituée) rent on the fooling of
siz per cent per annum redeemable at pleasure, making
altogether eight sols or four pence currency of cens et
renfes as well ground rent as constituted rent, for every
arpent of land in superficies.

111
(13
13
113

41

The Defendant, who had alleged, but without proving
it, that the land was in standing wood, at the time of the
concession, considered that there was a sale pro tanto in
the provision of this rente constituée redeemable at pleasure,
and demanded the nullity thereof, in conformity with the
arréts of 6th July 1711 and 15th March 1732. He main-

tained further, ¢ that the rate of seigniorial cens and dues
“ at which the Plaintif was bound to concede the said

land was the ancient and ordinary rate at which the lands
were primarily and anciently conceded in the said seig-
niory of Bourg Louis ; that such rate was not more than
one sol of seigniorial cens et rentes for each arpent in su-
petficies, which rate is mentioned and fixed by the Plain-
tiff himself in the said deed of concession..... .+« that

1) Langlois vs. Martel.
resent.—Mr. Chief Justice Bowen, Mr. Justice Duval and Mr,
Justice Meredith.
L. C. Reports v. 2, p. 36.
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consequently a rate of cens el renfes exceeding one sol
per arpent in superficies, was illegal and that the excess
ought to be reduced and diminished.”

The judgment is contained in these terms :

«The Court,. . .considering that the arrét ofthe King of
France bearing date 6th July 1711, invoked by the defen-
dant as the basis of his defence, is applicable only in a
case wherein the seignior has refused to concede to the
inhabitants the lands which they demand from him, and
that the arrét of the King of France, dated the 15th March
1732, also invoked by the defendant in support of his
plea, directs all the proprietors of lands in seigniory not
then cleared, to make them productive and to establish in-
habitants thereon, and that by the said arrét, His Ma-
jesty most expressly prohibits all seigniors and other pro-
prietors from selling any landsin standing wood under
penalty of the nullity of the deeds of sale and of restitu-
tion of the price of the said lands so sold, which lands
shall be reunited de pleno jure to the King’s domain ;
considering that it is proved that the Plaintiff in this
cause, seignior of the North East of the seigniory of
Bourg Louis, now called New Guernesey, has by deed
made and passed before Mtre. Panet and his colleague,
notaries, at New Guernesey, on the 17th September in
the year 1839 conceded, not sold, to the defendant the
land therein described subject to divers charges, clauses
and dues therein enunciated, which concession of the
said land and appurtenances he has possessed from the
time of the passing of the said deed to the present day ;
considering that the allegations contained in the peremp-
tory exception in law and established by the evidence
produced in this cause, are not sufficient in law to annul
the said deed of concession, in whole or in part, dismis-

¢ scs the peremptory exception in law pleaded by the de-
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“ fendant in this cause, and condems the defendant to pay
“ to the Plaintiff the sum of £16. 11. 4. currency, for
“ eight years arrears of cens et renfes due by the defendant
“ by the Plaintiffs in virtue of the above mentioned deed of
¢ concession, payable the 1st November 1848, with interest
“ from the 28th April 1849, and costs.

203. Finally, the same decision was pronounced by the
same judges, on the 17th October 1853, in a suit brought by
the same seignior against one Trudel.

We read in the collection of “ Lower Canada Reports,”
v.3, p. 475:

¢ In this cause and in five other causes instituted by
“ the same Plaintiff against divers censitaires of the seig-
¢ niory of Bourg Louis or New Guernsey, all decided the
“ same day, the facts were the same as in the case of Lan-
“ glois against Martel, and the judgments in these causes
“ were in all respects in conformity with the decision in
¢ that cause of Langlois against Martel.””

204. All the judgments which have been cited esta-
blish, in an incontestable manner, that from the time that
the amount of the cens el rentes became the subject of judi-
cial investigation, the Courts have constantly maintained
thelegality of any rate whatever, whenithad beenfreely fixed
by the agreement of the parties, or when, in the absence of
written title, it was supported by possession, founded on the
rule of the common law, which allowed in the like case, to
exact ¢ the same dues imposed on the otherlands conceded
in the seigniory.” There has been, as far as I am aware,
no contrary decision rendered. If even one such existed it
would without doubt have been cited.

Yet the authority of these decisions is not the only au-

thority that can be invoked. That no less imposing, of the
33
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Legislature may also be produced, at least in so far as that
Legislature has been able by its acts to recognise the validi-
ty of the agreement between seigniors and censitaires con-
cerning the amount of the cens el rentes, and the applying
of the rule of the common law in similar cases to regulate
that amount, in the absence of such agreement.

1st. In 1801, chap. 11. “ An act for better regulating
the common belonging to the town of 3 Rivers.”

We learn from the preamble that this common, which
contained about 468 arpents, was possessed by the inha-
bitants of that town by virtue of two titles, the one granted
by the Governor, M. de Montmagny, on the 15th August
1648, and the other by the Reverend Fathers, the Jesuits, on
the 9th June 1650 ; that both before and since the cession of
the country, many persons had built houses in consequence
of grants made to them on this common by a majority of the
inhabitants of the town.

By the 6th section of this Act, the Legislature gives to
the trustees the power ¢ to ratify and confirm such grants
¢« of building lots on the said common as have been here-
“ tofore assented to, bona fide, by a majority of the inhabi-
* tants......and to pass regular and valid titles for the
same, at the rents and on the conditions andservices in
such grants set forth, or if no such rents, conditions and
services are specified in such grant, then at the rents and
on such conditions and services as were customary at or
next before the time of making the same.

«
(14
(43
(19

[19

Then the 7th section authorises them ¢ to grant by
deed, to such person or persons as to them Imay seem
proper such lots of ground for building on the said com
mon as shall have been fixed and determined on at a ge-
neral meeting (of the inhabitants) and «f the rent and on
the conditions and services at such general meeting also
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“ fixed and defermined on. Each building lot so conceded
“ in the course of 12 years not to contain more than half an
¢« acre french measure.”

Behold, then, how more than 50 years ago, an act of
our Legislature acknowledged the validity of a conventional
rate. or of that which was the usage, at or immediately
before the time of the concession. (1)

2nd.—1821, chap. 17. Act to partition the common
of the seigniory of Boucherville.

Section 13; “ Nothing herein contained shall extend
“ or be construed to extend to prevent the seigniors of Bou-
“ cherville ...... from asking, demanding, having and
“ exercising all, each and every the rights, cens et rentes,
¢ lods ef venfes, corvées, relraif and other rightsto him or

(1) At no. 188, I have already established that the dues for a great
number of emplacements (building lots) conceded in the town of Three
Rivers from 1683 to 1752, varied from 1 denier for a Iot of 50 feet
of front by 7 toises in length to 15 /zvres in money, together with a
capon and 2 deniers of cens for an emplacement of 40 w 20 feet.
Here follow some concessions in the town, the titles of which I have
examined, and which are posterior in date to those already given, but
anterior to the act of Parliament.

1774 June 22 (Badeaux, notary) concession by the commissioners
for the common to Samuel Sills ; 47+ 100 feet; « 12 shillings of
the Province of cens et rentes.”

1784 May 9th (Badeaux, notary,) concession by the Chevalier de

Niverville to F. Dubé ; 1st 40 = 80 feet; « 12 livres of seigniorial
rent and 2 sols of cens ;” 2d, 60 w4 80 ;¢ 16 Zivres of rent and 2 sols

of cens.”

1799 Apri! 16th, (Badeaux, notary,) concession by the widow de
Tonnancour to Li, J. Le Proust ; 100 » 100 feet; « 15 livres and
1 denier of cens,
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them due and owing and which may become due, and
owing by virtue of the original deed of grant of the said
-« common, or by virtue of the deeds of grant of the lands or
« dwellings of the said proprietors or by virtue of the ins-
“ trument of grant of the said seigniory generally, all each
“ and every which right and rights whatsover are wholly
and specially reserved, which reservation shall be ex-
¢« pressly stipulated in the contracts which shall be passed
“ in manner hereinbefore prescribed.”

<

~

[4

o

3rd.—1823, chap. 18. Act to provide for the better
regulation of the common of the seigniory of Yamaska.

Section 12. ¢ No rule or order that may at any time
¢ be made in virtue, of this act, shall in any wise prejudice

1799 August 17, (Badeaux, notary,) concession by M. de Niver-
ville to Pierre Rouet ; 60 ¢ 80 feet; ¢« 16 Jivres 2 sols of cens et
rentes.” '

1800, March 29th, (Badeaux, notary,) concession by the same to
Nicolas Grondin ;40 w 80 feet; « 15 Jivres 2 sols of cens et rentes.”’

Concessions by the trustees of the common after the act of the
Legislature ;

1801 (Doucet, secretary) concession to Chs. Giroux ; 73 = 120
feet 5 « 1 sol for every 50 feet in superficies and 2 sols of cens for the
whole, that is to say, 8 Ziv. 15 sols and 2 denders.”

1817 Sept. 3d (Badeaus, notary,) concession to Etienne Ranvoyzé;
42 feet by 54 in one line and 60 in the other, ¢ 2 sols of cens and
2 shillings current money for all cens et rentes.”

1817, Sept. 18th, (Ranvoyzé, notary,) concession to Marie Vézina;
105 w 120 feet ; < 2 sols of cens and 10 shillings and 7 pence ecur-
rent money for all cens et rentes.”

' 1829, April 20th. (Leblanc, notary,) concession of no. 25, 100 feet
in depth ; « 5 shillings of rent and 2 sofs of cens.”
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“ or affect...... such reciprocal rights and privileges as.
“ the seigniors and inhabitants of the aforesaid seigniory
“ may in virtue of their deeds, titles or contracts have guar-
“ anteed to each other, previous to the passing of this act.”

4th.—1824, chap. 30. Act to partition the common of
the seigniory of Varennes between the co-proprietors thereof.

Sect. 6 : ¢ If it shall appear to the commissioner ...that
¢ any agreement or convention has been heretofore made,
¢ and entered into between the seignior.... and a majority
¢ of the co-proprietors interested in the said common fizing
“ or establishing the rights of the said seignior, he shall in
the partition of the said common,....be guided with
respect to the rights of the said seignior by such agree-
“ ment or convention ; but if there shall have been no such
“ agreement or convention, then he shall be guided by the
“ rights of the parties as they may be made apparent to
[13 him'”

-

-

[1

b

4

N

~

The 12th section of this act is similar to the 13th of the
act for the common of Boucherville.

5th.—1831, chap. 32. Act for the division of the com-
mon of the fief of Grosbois.

Section 7th. Similar to the 6th sect. of the act of the
common of Varennes; and section 12, similar to the same
section of that act and to the 13th of the act of Boucherville.

6th.—1833, chap. 24. Act for the division of the com-
mon of Riviére du Loup. Section 4th similar to the 7th of
the act of Grosbois ; and sect. 9, similar to the 12th of that
act.

205. We may further mention, though it may be of
altogether a special character, the Act of 1823 chap. 14,
“ for the relief of certain censitaires or grantees of La Salle,
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and others therein mentioned, possessing lands within the
limits of the township of Sherrington.”

This township had been erected by the King’s Letters
patent of the 22th February 1809. From the year 1766 to
the year 1805, the seigniors of La Salle and of the adjacent
seigniories had, at different times, made concessions of
lands which were comprised within the limits of that town-
ship. Difficulties had arisen between individuals who were
grantees of lands inthe township, by virtue of divers letters
patent from the Crown, and a large number of individuals
who were then in possession of the same lands, by their
having been conceded to them by the seigniors of La Salle
or of the neighbouring seigniories, before the year 1809,
either by purchase or by other titles transferring the property
from the original grantees of these same lands. The gran-
tees of the Crown had instituted suits at law which were
still pending in the Courts of justice, fo the number of
about five hundred, with the view of ejecting the persons
who were in possession as censitaires of La Salle and of
other adjacent seigniories. A report by commissioners ap-
pointed by the Governor, under a special commission dated
31st May 1819, had established that those persons were
possessors in good faith of the lands occupied by them
within the limits of the township, and that a large portion
of these lands were in a high state of cultivation and inha-
bited by a considerable population. Upon these represen-
tations of the Legislature, and the King having manifested
his intentions that the censitaires should be maintained in
their possession, the Governor had made offers of indemnity
to the grantees of the Crown oriheir representatives ; which
offers had been accepted under certain conditions, by the
whole of the parties interested, excepting with regard to the
law expenses incurred by them. A

It was to put an end to those difficulties thatthe Legis-
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lature intervened by passing the act in question. The first
section permits the Governor to annul the letters patent of
the 22th February 1809, erecting the township, as also
other letters patent bearing date the 29th May of the same
year and 30th December 1812, by which the Crown had
alienated some portions of the township, and that ¢ in so
far as the said letters patent relate to the lands occupied as
aforesaid by the persons claiming them as tenants of La
Salle, or of the said adjacent seigniories.,....and also to
any other lands in the said township which the said gran-
tees or their legal representatives owning the same may
wish to hold in fief and seigniory.”....

By the 3rd section the Governor is authorised ¢ to re-
grant to the said grantees or their legal representatives in
fief and seigniory, en franc aleu, with all seigniorial rights,
privileges and prerogatives, as well the said lands occu-
pied as aforesaid by the said persons claiming as tenants of
La Salle, or of the said adjacent seigniories, save and
except the Clergy Reserves comprised therein, as any other
lands within the said township, in respect of which the
said letters patent shall have been revoked and annulled
in the manner herein before mentioned, with power to the
said grantees or their legal representatives respectively,
without limitation or restriction to alienate or dispose of
such lands or any part thereof, either freely and absolu-
tely, or for such rents, reservations and acknowledgments,
and on such terms and conditions, or in such other manner
as they shall think proper, together with the right of exac-
ting, recovering and receiving all such cens ef rentes, lods
ef ventes, redevances and other seigniorial dues and rights

whatever, which shall or may have accrued or become
payable since the said 22nd February 1809 by the said
persons claiming as tenants of La Salle under and by
virtue of the deeds of grant, titres de concession, or by vir-
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tue of any other right or title, by or under which they
have held or now hold such lands.

In fine, the 5th section enacts that the possessors
as tenants of La Salle or of any of the said adjacent
seigniories, before the said year 1809, and whose land are
found to be within the limits of the said township of Sher-
rington, shall from thenceforth be and remain in the quiet
possession and enjoyment of those parts of the said lands
so occupied by them in respect of which the said letters
patents shall have been revoked in manner aforesaid by the
same tenure and upon the same condition and in the same
manner as they now respectively hold the same either by
virtue of their several deeds of concession or other titles
transferring property, translatifs de propriété or by pres-
criptive possession according to law, and they shall then-
ceforth be held and deemed ¢ to be the just and lawful
“ proprietors of such parts of the said lands and shall not
“ thereafter in any manner or way be dispossessed of the
¢ same except for lawful cause.”

Thus, all the deeds of concession made by the seig-
nior of La Salle by encroaching on the wild lands of the
Crown, were confirmed and as a consequence, the rate of
dues stipulated in those deeds.

I have seen several of these deeds of concession and
among others that given to Joseph Marie Longtin dit Jé-
rome, on the 11th February 1795, (Chaboillez, Notary.)
This deed which contains a concession of 6 » 30 arpents,
mentions ¢ 1 sol tournois money of France for every ar-
¢ pent in superficies, } a minot of wheat dry, clean, fair
“ and merchantable for every 20 arpents in superficies
¢ and 3 sols tournois of cens for all the said concession,”
which makes (even by valuing the wheat at 4 francs
the minot) 3 sols by the acre in superficies.
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206. In fine, if we required further proof, to establish
that the rate of cens ef renfes has continually varied and,
consequently this negative, that there has never been a law
limiting that rate, distinct from the arrét of 1711, we might
go and seek them even in the acts of that branch of our le-
gislature in which, in these latler days, the question of the
seigniorial tenure has been debated with the greatest eager-
ness and zeal in the interest of the censitaires.

In a Bill, “ to define seigniorial dues in Lower
Canada and to facilitate the redemption thereof, ”
reprinted, as amended, in the Legislative Assembly, during
the session of 1852-53, we read, sect. 5, that no seignior
shall have power to establish an annuval rent exceeding
“ the sum of three pence and a half cuirency (that is to
say seven sols) for every acre in superﬁcieé, ” upon any
uncultivated lands which shall be conceded in future. On
the other hand, in another bill submitted to the same
branch of the Legislature, it was proposed to reduce the
rate of the dues and annual charges to 2 sols per arpent in
superficies, declaring null all stipulations to the contrary ;
city, town, or village emplacements and the lots of land in
the banliewe of a town, were, nevertheless, excepted, the
redemption value of which were to be calculated on the
total amount of the said dues and annual charges. This
proposition was sanctioned by the Assembly. But it disap-
peared among the numerous and important modifications
which this last bill had to undergo in the Legislative
Council, before it became * the Seigniorial act of 1854,”
that is, the law abolishing the feudal institntion.

Although the difference may be great between a rent
charge of seven sols and arent charge of two sols, the tran-
sition from the one to the other was not, on that account, less
rapid in the deliberations of the Legislative Assembly,

without however carrying along with it any decisive conse-
34
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queliee. So true it is that persons who go in search of &
fixed, legal and universal rate of seigniorial dues do not
sail in the open seas.

FOST-SCRIPT.

207. Since the foregoing was written, a judgment was
communicated to me, which was recently discovered (even
since the ¢ seigniorial questions” have been under consi-
deration,) rendered on the 5th February 1675, by M. C.
d’Aillebout, juge-bailli at Montreal. I am told that those
who made the discovery of this judgment regard it as deci-
ding the question of the amount of cens ef renfes, and that
they attach to it, at least, as much importance (if not more)
as to the celebrated ordinance of Gaudarville. This is
another error into which their zeal has hurried them : an
error which they must soon have perceived, if they had car-
ried their research a few steps farther.

According to the documents in the cause, one Frangois
Noir dit Rolland, proprietor of a land of 2 w 20 arpents, held
by him, en censive, in the sub-fief of Chailly, situate at
Bout de PIsle, in the Island of Montreal, presented to M.
d’Aillebout a petition dated the 30th January 1675, in which
he complained of the high rate of the rent charge which
the seignior M. Gabriel de Berthé, sieur de la Joubardiére,
wished to impose on him and demanding that the latter
should be directed to deliver him a deed at the usual cens ef
rentes.

Rolland alleges ¢ that the said sicur de Chailly has sub-
¢ jected the land, by him granted to the said Plaintiff, si-
¢ tuate in the said fief, to thirty sols of cens for each of the
“ said forty arpents, and two ecapons of annual and
perpetual rent, contrary to all the ordinary rent charges
of this conntry, and especially, those of Messieurs the
seigniors of this Island, which consist only of 6 deniers

[19
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« for every arpent, and 1wo capons of rent, or a minot of
“ wheat for two arpents in breath, for which the said Sieur
¢ de Chailly had given him a deed whick is among the pa-
« pers of this Court.

The defendant replied, ¢ that there being no restriction
“ in his deed of concession of the fief, binding him as
“ to the cens and rent charges which he could exact from
% his vassals and tenants, and therefore that he could dis-
¢« pose of them at such cens and rent charges as he should
¢ think proper, especially in consequence of the advanta-
“ geous situation of the said land conceded to the said sieur
« Rolland.”

On the 3rd February 1675 the judge ordered that ¢ the
“ whole should be communicated to Messieurs the seigniors
«“ of this Island.”

On the next day, the procurator-fiscal, M. Migeon de
Branssart, opposed the pretensions of the sub-vassal, saying
among other things, that these pretensions were *“ confrary
“ to the intention of the seigniors dominant of the said
“ Island, who do not consent that the sub-fiefs should draw
“ guch great profits, burdensome. to their vassals, seeing
“ that the said fiefs have been given gratis to the said par-
“ ticular seigniors, and contrary to the usage and Custom
“ of this country established by the seigniors, neighbours
“ to this Island, or of the country, from the dues and char-
“ ges which they impose on their tenants.”

b

Adopting the conclusions of the procurator fiscal, M.
d’Aillebout ordered ¢ that the sieur de Chailly shall deli-
“ ver to the said Plaintiff a deed of concession for the lands
“ by him granted to the said Plaintiff, af the rate of eleven
“ deniers of cens for every arpent, and lwo capons of an-
“ nual rent for two arpents in breath, and other charges
“ contained in the ordinary deeds of the said seigniors,
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« forbidding him, in future, to give lands in his fief at hig-
« her rates than those by us above prescribed, under the
« penalty of forfeiting the benefits of his said fief, which
¢ ghall return, de jure, to the possession of the said seig-
“ niors, to dispose thereof as to them may seem advis-
¢ able.”

The conclusions of the procurator fiscal, who invoked
the interest of the seigniors dominant and their infentions
in sub-infeudating, as also the judgment of M. d’Aillebout,
lead, at first, to the presumption that the sub-infeudation
had been made on the condition, at least tacit, for it is not
written in the deed, that the sub-vassal should not concede
at higher rates than those imposed by the seigniors domi-
nant, themselves. This explains the prohibition, relative
to the concessions to come, contained in this judgment.

At the first glance, one may be induced to believe that
the judgment decreed the reduction of the cens et rentes
stipulated between the parties ; nevertheless, such is not the
case, as can be ascertained by, merely, an attentive exami-
nation of the record.

But there is further proof, in the first place, of the
absence of agreement as to the amount of rent, and, se-
condly, that the Plaintiff had not accepted the rate that his
seignior wished to impose on him. I have procured the
deed of concession of the sub-fief which is dated the 30th
July 1672 (Basset greffier), and that which the sieur Chailly
had deposited in Court concerning the land which he had
conceded. The fief containing 20« 20 arpents, had been
conceded by the seigniors of Montreal to the Plaintiff and
his brother. In the second deed deposited in Court, which
bears date the 30th July 1675, (Basset, Royal notary,) the
defendant declares as well in his own name as in that of
his brother, that he has given, granted and conceded to the
Plaintiff the quantity of 40 arpents of land making part of
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the above mentioned fief, subject to the charge of paying
annually, ¢ thirty sols fournois of vent for each of the said
40 arpents, two capons of annual, perpetual and unredee-
mable rent.”  But the Plaintiff is not a party to this deed ;
the seignior alone speaks. The rate which he wished to
impose on his censitaire was not accepted by the latter :
the amount of the rate charge was not, therefore, fixed by
the agreement. Thus, there was room, in the absence of
such agreement, to fix that rate by the application of the
rule of the common law ; in accordance with which the
censitaire demanded that is seignior should pass a deed in
his favor. This is what was done by the judgment in ques-
tion. The rate so adjudged (by valuing the capon at 20
sols) amounted to 2 sols per arpent in superficies. It was
already more than the rate adjudged ‘sixty years later
by the Intendant Hocquart, in his ordinance of Gaudarville.
What then can result from this judgment, so recently dis-
covered, if it be not a proof incontestable, in addition to
many others of a continual variation in the amount of the
seigniorial dues.



PART THIRD.

rEsERvATIONS. (1)

208. The relations between the seigniors and their
grantees ¢ tifre de cens, have not been well defined and
established except by the arrét of Marly. The condition of
‘settlement which has existed at all periods, which carried
along with it the necessity of such concession for all that
the seigniors could not render productive by themselves,
presupposed easy terms and such as would not prevent the
attainment of the object aimed at. This condition inherent
and acknowledged, and put in execution by the Edicts of
retrenchment, is also to be found in almost all the title deeds
of the seigniors anterior to the arrétf of 1711. I regard it as
a law of public policy, modifiying in a considerable degree,
the tenure @ cens, such as it would otherwise have been
deduced from the jurisprudence and the practice in France.
If it can be said that, in the absence of precise interpretation,
it did not destroy that which was essentially inherent in the
Jief, such as the acknowledgment of the dominium direcium
and the profits of mutation which flowed therefrom, we are
bound equally to say that it modified the exercise of all the
other conventional and facultative rights. At least, it left
in the hands of the legislator still more than there existed
by the law of fiefs in France, considering its imperfection
and insufficiency, the power to explain how far these addi-
tions to the principal profits might extend, at least for the

(1) The Girst part of this dissertation on the subject of the « Reser-
vations ” (from No. 208 to 211), was prepared by my honorable
colleague Mr. Justice Morin. T have included it in my remarks in
eonsequence of his absence owing to ill health.
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future.  This right of the King to legislate is provided for
in most of the deeds of concession to seigniors, even as
giving far beyond a limitation of dues not essentially
seigniorial, and as liable to affect those last, since the entire
tenure and ‘¢ the usual dues and rent charges ” might be
changed in favor of the Crown in accordance with the
Custom of Paris, which ought to be followed ¢ provisio-
nally and until it were otherwise ordered. »

209. From this position of things at the period of the
arrét of 1711, I draw the following conclusions :

Ist. The Sovereign Legislator, who could do much
more, could, without violating the rights which he had
granted, prohibit the charges, reservations and servitudes
imposed on the censitaires in diminution of the dominiun
utile, when such were not essentially attached to the
dominium directum, or specially established and acknow-
ledged as being necessary for the exercise of the other rights

of the seignior.

2nd. The legislator made this prohibition by the arrét
of 1711, explained by that of 1732, with respect to the char-
ges, reservations and servitudes not comprised in the above
limitations, and which do not consist of dues or annual

payments.

3rd. This prohibition was of public policy, established
the tenure and could not validly be derogated from.

4th. No posterior circumstance has annulled or abolish-
ed this prohibition, nor changed the tenure in that res-

pect,

210. These propositionsnay be supported briefly by a
few arguments.
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1st. If the sovereign authority found that the imposi-

tion of a rent or surcens, or a cens which was in itself a

source of profit, and not simply a recognition, prevented its

intention from being carried out, it could limit this cens to

the smallest sum. This was the actual practice in France.
It was so that it was looked upon in the same manner here.
With still greater right the same authority could fix it asbi-
trarily and for ever. It was not done so, if it be not by the
establishment of a forfeiture in the cases in which the seig-
nior should wish to exceed the usual rates, But in giving

to the latter all the profits which the value of his lands could

‘allow of, it found another method to regulate and simplify
the tenure and to proscribe the abuses which were complai-
ned of, by ordering that the concessions should be made on
a rent charge. It thus legalised a portion of the charges
not inherent in the feudal system, and prohibited the remain-
der. These reservations, charges and servitudes, by means
of which the seignior continued to participate in the domi-

nium ulile, could not be called rent charges. A rent charge
is a payment (prestation,) and the censitaire could neither

owe nor give that which never belonged to him, but which

the seignior always retained in his own hands. It is because
a rent charge, properly so called, was always defined and

had an appreciable value, thatit could not retard the set-

tlement of the country, as would concessions in which the

seignior while appearing to give the property, had, in fact,

retained a large part of it.

' 2nd. A distinction is made, in establishing legal nul-
lities, between the prohibitive form and the simply impera-
tive form, used by the Legislator. But even in the case in
which the latter only has been employed, nullities may
exist, when the legislation relates to public law, because
then there is question, not of defining the nature and con-
sequences of certain contracts or of authorising certain
modes of effecting them, in case of omission, but of esta-
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blishing, concerning matters of general interest and affec-
ting the public policy, laws which all are bound to res-
pect.

8rd. The establishment or regulation of a tenure affect-
ing all the lands of the country legislated for, all the persons
who inhabit or shall inhabit it for ever, all those who shall
possess its lands, not only under a general title as represen
ting first grantees, but under any title whatever, is assured
ly one of these fundamental laws and part of the public
policy. 1If the cens had been limited and rendered fixed
for ever by the arrét of 1711, this law would have had that
character. The amount has been left in it to the private
agreement of the parties, but the partition of the conceded
land between the seignior and the grantee has been prohi-
bited. The distinction was so clear, and has been so well
understood, that, in the concessions of seigniories made
after the arrét of Marly, the title prohibits to insert in
the sub-concessions : ¢ either sum of money or any other
charge, but that of a simple rent charge.” These words
“ simple rent charge (simple tilre de redevance) have no
doubtful meaning, and are adopted by the sovereign autho-
rity in the Arrét of 1732, as recapitulating the more de-
tailed legislation that had been comtemplated and proposed
in the interval. If they ceased to insert the same prohibitions
in all the posterior titles it is because those titles were sub-
ordinate to the law of the country which was perfectly
known ; and in fact these reservations and charges were
not imposed under the ancient government, nor even for a
long time after.

This is not the place to examine into the consequences
of fixing the rents by any of those titles.

4th. The judgments rendered on oppositions ¢fin de
charge or afin de conserver, maintaining the charges, reser-

vations, and servitudes of this nature, whether by default
36
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or without direct contestation on that point, do not appear
to me sufficient to set aside the tenure of lands in the
country. And if there had in latter days been contes-
tation, . or even a uniform jurisprudenee, evidently foun-
ded on error, it ought not to prevail at present, when a more
thorough examination has shewn it to be erroneous. Now,
that error has been the supposition, inferred partly from the
change of organisation and even of ideas consequent on a
new domination, that the seigniors were absolute masters
of their seigniories, in the same way as proprietors in soc-
cage. They, no doubt, do not now claim this. If they were
claiming 1it, the legislation which has, at all periods
exempted the seigniors from the duties and charges of
highways (voirie) with respect to unconceded lands, the per-
tinacity even with which the seigniors, as we see in Cugnet,
claimed this exemption, would be inexplicable.

211. The cession could not, besides, have had the effect
of increasing the property of seigniors, nor to legalise, for
their benefit, that which had before been illegal. Neither
has any other law, positive or inductive, done so.

212. I may add the following observations in support
of those of my learned brother. (1)

At the same time that the King’s Arrét of the 6th July
1711, directing the seigniors to concede on a rent charge,
was promulgated, His Majesty gave, on the same day, a
general patent of ratification for several concessions in fief
made by the Governor and Intendant. (2) This patent re-
capitulated all the conditions and reservations which the
King meant to be imposed on these kinds of concessions as
wellason the sub-grants which the seignior ought to make to
their tenants. We do not there find any of the reservations

(1) See above p. 270 in the note.
(2) Ed. and Ord. in-8. v. 1, p. 323.
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which the seigniors have taken upon themselves 10 stipulate
for their benefit, and which are now submitted for the exa-
mination of this Court.

213. The proof that such reservations were repudiated
by the tribunals of the country under the French Govern-
ment, especially since the arrét of 6th July 1711, is presen-
ted to us in many judgments and ordinances of the Inten-
dants.

The first ordinance to be cited, because it was rendered
on the occasion of a demand of a concession en censive, is
that of the Intendant Begon dated the 28th June 1721, given
against the seignior of Vincelotte and founded on the arrét

of 1711. (1)

The Defendant is condemned to pass a deed of con-
cession to each of the Plaintiffs; then the ordinance goes
on to say : ¢ we prohibit him from establishing other dues
“ on the said lands than those of rent charges, and from
“ causing to be inserted in the said deeds other conditions
“ besides those of keeping house and home, preserving the
“ oak timber fit for the construction of vessels, giving the
“ usual clearing along the boundaries of their neighbours
¢ and allowing the roads which shall be necessary.”

214. Of these illegal reservations, that of wood ap-
pears to have been most insisted upon by the seigniors. Yet,
previous to the arrét of 1711, we find this pretension repel-
led by a judgment of the Intendant Raudot, bearing date
the 15th June 1707 (2) This judgment prohibits the seig-
nior, the sieur de Hertel, from troubling his censitaire in his
possession and from laking or carrying therefrom any

wood.

(1) Ed. and Ord. in 8, v. 2, p. 461. See no. 175.
{5) Extraits de Cugnet p. 23.
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215. On the 7th June 1714, (1) the Intendant Begon
rendered an ordinance in a contestation between the seig-
niors of Chambly and their censitaires, which contestation
raised several questions.

The petition of the inhabitants set forth that the sieur
Hertel, seignior of Chambly, had given permission to M.
de Ramesay, Governor of Montreal, to build a saw-mill on
the Huron River ; that the waters raised by the dam of
this mill partly inundated their lands and caused them very
considerable loss : that these waters, owing to their great fall
in proceeding from the said mill carried down the saw dust
and the slabs, which settled on their fields, injuring the soil,
whereby, they were placed under the necessity of removing
the said wood to prevent the roots of the grass from rotting ;
that a considerable number of pine trees had been carried
away which the said sieur Hertel had furnished to the said
mill, without his paying them the price that was due
to them, they being the owners of the pines which were on
their lands. They also asked that they should be allowed
to take wood on the unconceded lands of the seigniory.

The seigniors donataires en avancement d’hoirie of the
said sieur de Hertel, agreed to cause the damages which
the inbabitants were suffering by the raising of the waters,
to be valued by arbitrators and to abandon to them all the
slabs which ¢ the waters proceeding from the said mill
would throw on their lands, as an indemnity for the damage
which they pretended to have been done to them, as well
by the said slabs as by the saw dust which was scattered
over their fields ; praying that in regard to the demand of
payment for the pine wood cut on their lands, to delay
judgment in that respect, until the return of M. de Rame-
say from his voyage to France, in consideration of the
agreements which the said sieur de Hertel had made with

(1) “ Doc. Seig. ” v. 2, p. 45.
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him ; and as to the demand of the inhabitants to take wood
on the unconceded lands, the seignior would not consent to
their so doing.

The ordinance du‘ected that experts should be named
to estima:e the damages arising from the over-flow of the
waters caused by the canal of the mill, and for the indem-
nity to be paid to the inhabitants according to the procés-
verbal which should be made of the same ; ordered that the
slabs which had gathered and which should thereafter gather
upon their fields should belong to them in lieu of indemni-
ty, as well for the past as for the future, for the loss which
they claimed that the said wood and saw dust had done
them ; that the pine wood which had been cut on the lands of
the said inhabitanis, by order of the sieur Hertel, should be
paid for by him lo the said inhabitants af the rate of six sols
Jor each tree, saving his recourse against whom it might
coneern ...... the said inhabitants being prohibited from
taking wood on the lands of the said seigniorynot conceded,
under penalty, &c.

216. On the 4th July 1715, (1) ordinance of the Inten-
dant Begon in a suit between Joseph Amiot, sieur de Vin-
celotte, Plaintiff, against seven of his censitaires.

By the title deed of the seigniory of Cap St. Ignace,
conceded on the 3rd Nov. 1672 to Geneviéve de Chavigny,
widow Amiot, and mother of the Plaintiff, it was said
“ that the said Dame Amiot will preserve the oak wood
“ which may be found on the land which she shall re-
“ serve as her chief manor ; that she shall even make the
“ yeservation of the said oaks in the extent of the particu-
“ lar concessions made or to be made to her tenants, which
¢ shall be fit for ship building.”

-~

On petition presented to Messieurs de Frontenac and

(1) ¢ Doc. Seig.” v. 2, p. 52.
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Duchesnean, this lady had obtained an ordinance of the
29th October 1680 ¢ giving permission to the petitioner,”
says the Intendant in that of the 4th July 1715, ¢ to take
¢« wood throughout the extent of the seigniory, to build the
« houses for which she shall have occasion and to cons-
truct barques, without that the said Ordinance can preju-
¢ dice the clause contained in M. Talon’s deed of conces-
¢ sion, nor that the said Dlle Amiot can take from an indi-
¢« vidual inhabitant all the wood that shall be necessary for
¢ her, nor in the places in which the inhabitants of the said
¢ gseigniory had preserved them as ornaments of their con-
“ cessions and for the use of their households.” In his
petition, the Plaintiff contended that in virtue of the ordi-
nance obtained by his mother, he had the power * to take
the oak throughout the extent of his seigniory of Vincelotte
to build as well by sea as by land, and that with that purpo-
se he had, about a year before, begun to cut and draw a
portion of the oak wood necessary for a ship, which he wish-
ed to have built, which oak wood he had drawn from a
distance of a league and a half from his house, with the
view of preserving trees of the same wood at a nearer dis-
tance on the land of one of his tenants, to make use of
them as soon as he should know, by the progress of the work,
when he would have occasion for them ; but that having
been obliged to come to Quebee, sick, last winter, to at-
tempt to recover his health, the said tenants, notwithstand-
ing the reservations made of the said wood on their censives,
had, immediately after his departure, sold and caused to be
carried away all the oaks that they had on their land, in
order to defraud the Plaintiff, and to profit by property which
did not belong to them” ; praying to the effect that it might
please the Intendant “ to permit him to cause to said inha-
bitants who have fraudulently sold the said oaks, to appear
before him to be condémned to such penalty as he may
please to order ; that all the sums to which the said sales
may amount shall be delivered to the said Plaintiff as pro-

<

N
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prietor of the said wood, and, to avoid expense, that the
Captain of Militia of the said locality shall read the said
petition to the parties interested ; and to seize in the hands
of the purchaser of the said oaks the payment agreed upon
oy them.”

Upon this petition, permission was given ¢ to seize at
the risk and peril of the said petitioner, as prayed for, in
the hands of the sieur Prat.

Three of the defendants ¢ admit to have sold some
oaks that were on their lands, to the sieur Prat, for the cons-
truction of a vessel that he was getting built ; but that the
said oaks did not belong to the said sieur Vincelotte, as he
states in his said petition ; but to His Majesty, who in all
the concessions in seigniory made by him of the lands of
this country, has reserved for himself the oak wood for ship
building, and who has directed the seigniors to make the
same reservation, in the concessions which they shall make
of the lands of their seigniories, to the inhabitants of this
country, which reservation is not made with the object that
the seigniors may profit by it, but only in order that the oak
wood being preserved in this colony, His Majesty may
dispose of it for the construction of vessels ; that the Plain-
tiff ought not to avail himself of the permission which his
mother obtained from Messieurs de Frontenac and Duches-
neau to take wood on the lands conceded to her tenants to
erect buildings for sea and land, becanse that permission is
granted,only on the condition that she shall not do prejudi-
ce to the clause mentioned in Talon’s deed of concession,
which subjected the said Dame de Chavigny, like all the
other seigniors of this country, to preserve and cause to be
preserved, by their tenants, the oak wood, not for herself
but for the King; and that even if it were a favor that
Messieurs de Frontenac and Duchesneau wished to confer
to the said Dame de Chavigny, i could not prejudice her
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tenants, in as much as they were not heard, this petition
having been granted on a simple petition ; that if Messieurs
de Frontenac and Duchesneau had intended that the said
Dame Chavigny should be treated more favorably than other
seigniors of the colony, in granting her the property in oak
wood, which His Majesty has reserved for himself, they
would have obtained a patent from the King to confirm the
gift which the sieur de Vincelotte claims to have been
made to his mother, of the said wood ; that ever since the
settlement of this country the seigniors have sold the oak
wood found within the bounds of their domains, and the in-
habitants such as was found on their concessions, when
they found occasion to get rid of it, without either of them
being disturbed by the Governors and Intendants, by reason
of the contravention made by the said seigniors and inhabi-
tants to the clause of their deeds of concession forbidding
them to dispose of oak wood, which apparently has been
tolerated in favor of those who wished to undertake the
constrnction of vessels, in consequence of the advantage
derived by the colony therefrom, but that this toleration
having always been extended equally, as respects the seig-
niors and the inhabitants, it is right that each should profit
by the oak wood to be found on their lands, and in fact, no
other seignior besides the said sienr de Vincelotte has ad-

vanced this pretension against their tenants up to the present
time.”

In this suit, there was produced a deed of concession
of 4 40 arpents granted by the said Dame Amiot to Pierre
Glonet on the 14th October 1678 (Becquet notary,) by which
deed Glonet was bound to preserve standing all the trees of

oak wood which were to be found on the said concession,
fit for ship building.

Mark what is contained in the Ordinance of the Inten-
dant Begon on this contestation : « the whole being seen and
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“ considered, we have suspended proceedings in the suit
¢ of the said Vincelotte until such time as it has pléased
“ His Majesty to inform us of his intentions as to the said
demand, and in the mean time, provisionally, we have
“ granted main levée of the seizure made in the hands of
¢ the said Prat. ”

-
~

-

217. There are two remarks to make on this Ordinance.

Since Madame Amiot believed that there was occasion
for an ordinance of the Governor and Intendant, to authorise
her to take oak wood on the lands of her censitaires, it
was because she did not consider that the reservation that
she had made of it in their deeds of concession gave her

" that authority.

On the other hand, the Intendant Bégon, in discharging
the seizure, must to be supposed to have been of opinion
that the Governor Frontenac and Intendant Duchesneau had
exceeded their powers in rendering the ordinance invoked
by the Plaintif. We may further remark that this last
ordinance was anterior to the arrét of the 6th July 1711.

218. Two other ordinances by the Intendant Begon,
the one of the 18th Dec. 1715, and the other of the 20th
March 1716, (1) prohibit the inhabitants from cutting down
any wood, or from tapping the maple trees, on the lands not
conceded in the seigniory, but not on their own lands.

219. Michel Laliberté, an inhabitant of Isle Bouchard,
represented to the Intendant Begon, ¢ that to extend the
clearing of his land, he has been obliged to cut down, last
winter, the wood on that part of his land which he had
rendered productive, among which there being found several
oaks, he had sawed and caused them to be sawn into planks
rather than have the said trees burnton the said lands ; that

(1) Ed. and Ord. in 8, v.2, p. 285, 451. N
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the sieur Desjordy, major of the town of Three Rivers, and
seignior of Isles Bouchard, pretending that he had no right
to make the said oaks into planks because of the reservation
of oak wood contained in his deed of concession and in
those of all the inhabitants of this colony, has retained in
his hands, as the price of the said trees, thirty six minots
of wheat which came to the said Laliberté as his share of
the crop of a land belonging to the said sieur Desjordy,
and which he had cultivated and sown last year. He de-
manded of the Intendant that it might please him to con-
demn the said sieur Desjordy to render and deliver to him
the said 36 minots of wheat, which he had retained in con-
sideration of the said oak trees.”

¢ Having regard to which, says the Intendant in his
“ Judgment of the 29th July 1722,” (1) and considering that
¢ the reservation made by the seigniors, in the deeds of con-
‘ cession which they give to their tenants, is made in conse-
“ qguence of the clause inserted in all the concessions of the
“ seigniories of this colony, by which His Majesty reserves
¢ for himself the oak wood for ship building, and obliges
¢ the proprietors of the said seigniories to preserve and
¢ cause to be preserved the said oak wood by their tenants ;
¢ that this clause does not confer on the seigniors the pro-
¢ perty in oak wood which is to be found in the extent of
¢ the lands which they concede ; that His Majestys inten-
‘ tion also is that the lands conceded may be made pro-
¢ ductive, which can only be done, by the inhabitants cut-
ting done all the wood found thereon ; that it is for the
¢ public benefit that all the wood that the inhabitants cut
down to advance the clearing of their lands should be
usefully employed in firewood or in planks, deals and
boards, rather than be burnt on the ground, the sale of
wood being a necessary business in this country ; that the

-~
-~

(1) Ed. et Ord. in 8. vo, 2, p. 471.
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¢ price which the inhabitants receive for the same places
them in a position to advance their settlement, and to pay
a part of the expense which they have incurred, a cir-
cumstance which tends to the settlement of the colony,
and that moreover the proprietors of seigwiories cannot
preserve any property in the lands which they have con-
ceded subject to seigniorial cens et rente.

-

4

¢

~
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-
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“ We forbid the sieur Desjordy to trouble the inhabi-
tants of his seigniory in the felling and the sale of oak
“ wood which they cut down to effect and advance their
“ clearings, and to make any demand on them on account
“ of the said wood, with the exception of those persons
“ who may cut down the said wood merely to sell the same
“ without going afterwards to work to clear the lands on
“ which they had cut it, in which case we give him per-
“ mission to seize the said wood and to come afterwards
“ before us to have the same confiscated, without that he
“ can, under any pretext, exact any thing from the said in-
“ habitants on account of the said wood.

-
-

“ And before passing judgment on the demand of the
“ said Laliberté, in the matter of the 36 minot of wheat, we
“ order that the said sieur Desjordy, or his Attorney, shall
“ appear before us on the 29th August next.”

-

The two parties appeared by persons authorised to that
‘effect ; the representative of the seignior saying that the
statement in the petition of Laliberté is not true, in as much
as it is not the intention of the said sieur Desjordy to prevent
the inhabitants from deriving advantage from the oak wood
80 far as they clear their lands, but merely to prevent them
from cutting down the oak wood in the heart of the lands
conceded, and which they do not clear, because that when
they have bared the said lands of the said oak wood, they
abandon them and that inhabitants cannot then be found
1o settle on the said lands when the oak wood has been re-
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moved therefrom, consenting to execute the ordinance of
the 29th July last and offering to prove that the oak wood
cut by Laliberté was not on his land only, but on those of
other inhabitants and unconceded lands, and that this it is that
obliges him to retain the said 36 minots of wheat until such
time as the said proof has been produced.” These allega-
tions were denied on behalf of the other party who, on his
side, asked to adduce evidence and prayed for the restitu-
tion of his wheat,

By an ordinance of the 306th August 1722, (1) the In-
tendant, before rendering judgment on the restitution of the
36 minots of wheat, gives permission to the parties res-
pectively to adduce evidence in support of their allegations,
before the sieur Raimbault, the King’s Attorney for the royal
jurisdiction of Montreal, whom he appoints and substitutes
to hear the witnesses whom the parties shall summon befo-
re him to show, respectively, namely, on the part of the sr.
Desjordy, that the oak wood cut by Laliberté was not on
his land only, but on those of other inhabitants and uncon-
ceded lands, and on the part of Laliberté, that the said oak
wood, which he has cut, has been on his own land, so far as
he has advanced his clearing and not in the rear of other
inhabitants and lands not conceded.

220. We read in an ordinance of the Intendant Du-
puy, dated the 5th April 1727, rendered on the complaint of
several seigniors, among others on that of the widow de
Joibert  seignioress of the fief and seigniory of Islet du
Portage,” (2) ¢ considering the indispensable necessity of
preserving the wood of every description, in every seigniory,.
as well for the use of the particular seigniors on whose
lands the said trees and wood are, as for the preservation of
those which ought to be reserved for the King by the titles

(1) “Doc. Seig.” v. 2, p. 79.
{2) « Doe. Seig.” v. 2, p. 101.
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of each concession......and further, in order that the inha-
bitants of each of the seigniories may not longer give them-
selves licence and liberty to cut wood, without distinction,
and elsewhere than on the lands conceded to them nor even
to do any injury to the trees of their seigniors or neigh-
bours.

“ We expressly forbid all seigniors tocut or cause to
be cut any wood beyond the bounds of tkeir seigniories,
also all inhabitants to cut any wood, nor cut or notch any
trees, and that without permission in writing from those of
the said seigniors or inhabitants to whom the said trees
belong......

221. All these ordinances cited by me establish that
the censitaires were proprietors of the wood found on their
lands, and that the seigniors had not the right to reserve it
for their own benefit, * not being able,” as the Intendant
says, in the ordinance of the 29th July 1722, above referred
to, ¢ to preserve for themselves any property in lands which
they had conceded subject to seigniotial cens ef rentes.”

222. For the rest, when we find, in a deed of conces-
sion, the reservation of oak or other woods, such reservation
ought to be supposed to have been made for the benefit of
the King, who had imposed on his vassal the obligation to
make the stipulation in the title deeds which he should
give to his tenants. Even in that case, the property in these
woods is not the less that of the censitaire, as it was that of
the seignior before the sub-infeudation. In fact, the stipu-
lation of this reservation made by the King, in a concession
in fief, had not the effect of preserving for him the property in
the wood which was its object ; such is the opinion of ¢ three
distinguished advocates of the Parliament of Paris,” which
is to be found at page 232 of the second volume of the
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« documents seigneuriaux.” (1) ¢ The clanse to preserve
and cause to preserve by his tenants the oak wood fit for
the construction of His Majesty’s ships (inserted in certain
of the King’s patents) does not in any way preserve the pro-
perty of those woods for the King,” say those three juriscon-
sults.

The meaning of this clause, they add, ¢ ‘is then merely
to subject the proprietor of oak wood to certain rules which
are in force in France, in order to insure to the King that he
shall always, and in preference to all others, find in the
woods belonging to his subjects such as he may require for
maintaining his navy and building his ships. It isin the
same spirit that the 2nd article of the title of the ord. of
the woods and forests concerning building wood for the
royal houses and ships, enacts ; ¢ If however any pieces
¢« should be wanted of such length and thickness as not to
“ be met at ordinary sales, in that case the grand master,
“ upon statements thereof agreed upon in Our Council, and
« letters patent duly verified, may mark such trees in the
least disadvantageous places in our forests, and cause
¢ them to be cut down, and if he should find none there,
he shall cause them to be chosen and taken in the woods
of our subjects, as well eclesiastics as others, without
distinction of rank, and on condition of paying the fair
value thereof which shall be estimated by skilled persons

(1) « Opinion of three distinguished advocates in the parliament of
Paris as to the legality of certain clauses and conditions contained in

the titles of seigniories, duly registered at Quebec on the 28th August
17827

-~
~

This opinion is dated the 14th February 1767 and is signed by
ELie pe BEAUMONT,
TarGeT,

RoucHzT.
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* % to be agreed upon by our Attorney in the rangership and
« the parties, before the Grand master, who shall name
“ them ex officio in case of default or refusal.”

223. This is what has been practised in Canada. The
first proof which I find of it and which goes back to the
year 1664, is contained in an Arrét of the Superior Council,
of Quebec bearing date the 10th July of that year. (1)

¢ Upon the representation made by the sieur Poyrier,
“ it says, that a quantity of wood had been taken from his
“ concession by order of the sieur Baron Dubois Davau-
¢ gour for the erection of casemates without his having any
“ compensation although he has suffered much loss, praying
“ that something should be granted in that respect ;

% The sieur Bourdon having been heard who declared
that he had seen the places from which the said wood has
been taken, the Council has ordered that the said sieur
Charron shall pay out of the sum of one hundred and fifty
livres which he owes as the price of a casemate, the sum of
fifty livres tournois to the sieur Poyrier. So doing and ex-
hibiting these presents and a receipt he will be discharged
therefor.

224, The following documents serve to support the
remarks I have recently made.

1st. Ordinance of the Intendant Hocquart dated the 5th
October 1731. (2)

“ Permission is given to the sieur Abbé Le Page tocut
“ down in the seigniories of Berthier and Dautray two
“ thonsand cubic feet of oak wood in conformity with the
“ frames and models which we have caused to be sent, to

(1) Ed. and Ord. in 8.v. 2, p. 18.
(2) Ed. and Ord. in 8. v. 2, p. 348,
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serve for the construction of a ship en flutte of 500 tons,
which timber he shall cause to be taken down in rafts,
as far as the river St. Chatrles, before the Court house of
that city to be there received and examined in the cus-
tomary manner. The present permission given agreea-
bly to the reservations made by His Majesty of such tim-
ber for his own use, in the concessions of lands and seig-
niories of this colony.

“ We command the seigniors, captains and officers of
ranges, cétes, and all others whose duty it is, to assist and
cause to be assisted the said sieur Le Page in the said
work, in consideration of reasonable wages to those
whom he shall employ in cutting the said timber.

“ Nota. A similar permission has been forwarded to
the sieur de Bleury in the seigniory of Chambly and in
the rear of the seigniory of Longueuil adjoining the said
seigniory of Chambly, and for a distance of three leagues
along the river Sorel on both sides thereof from the said
seigniory of Chambly in descending the said river
Sorel.”

2nd. ¢ Ordinance of the Intendant Hocquart dated the

7th February 1740 (1) ¢ which prohibits several proprietors

115

(13

[13

(19

13

of lands in the neighbourhood of Nicolet, from cutting
any oak wood on the said lands, until such time as the
same should be visited, under penalty of the confiscation
of the wood cut and a fine of ten livres for the benefit of
the poor, for every oak tree cut.”

3rd. Ordinance of the same Intendant bearing date the

20th March 1740. (2)

113

‘“ Having been informed that there is to be found in
Isle Jesus, in the seigniories of the Lake of two Moun-

(1) Extraits de Cugnet p. 72.
(?) Ed.and Ord.in 8, v, 2, p. 382,
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¢ tains, of Madame d’Argénteuil, and of M. de Vaudreuil,
“ and in Isle Bizard, a very considerable quantity of oak
¢ trees, fit for building the King’s ships :

-~

‘¢ We very expressly prohibit and forbid the proprietors,
“ of whatever quality and condition they may be, to cut or
“ cause to be cut any oak trees, until we have caused them
“ to be inspected and until we have caused to be marked
¢ and reserved such of the said oak trees as shall be found
¢ fit for the construction of His Majesty’s ships, under the
¢ penalty against the parties offending, of the confiscation
“ of the wood cut, and a fine of ten livres for every oak
“ tree which they shall so have unduly cut, the said fine
“ payable to the informers.

~

~

“ We command the judges of the places, officers of
“ militia, and others whose duty it is, to enforce our present
“ ordinance, which shall be read, published, and posted
“ up, wherever there shall be occasion, so that no one can
“ pretend ignorance of it, enjoining them to inform us or
“ our substitute at Montreal of infractions hereof.”

4th. Ordinance of the same Intendant dated 20 July
1740. (1)

“ It being necessary to provide for the masting of
vessels which His Majesty has ordered to be built, and
which he may order in future, we have observed in the visits
which we have ourselves made to the neighbourhood of
Lake Champlain and elsewhere, the different pine woods fit
for that purpose and in particular that there is in the seig-
niory of Sorel a pine wood of a league in extent along the
bank of the river Richelieu commencing half a league abo-
ve Fort Sorel in ascending on the left side where a consi-
derable quantity of Red Pine of good quality is to be found,

1) « Doc. Seig.” v. 2, p. 177,
1) g ) P -
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ilie said red pine being of fine proportions and caleulated
for making masts for the King’s ships. We have considered
the rendering of the present ordinance to be for the good of
his service, which in insuring His Majesty’s benefit shall
also be advantageous to the Dame de Ramezay, seignioress
and proprietor of Sorel aforesaid whom we have heard and
to the inhabitants, grantees, whom we have seen in the dif-
ferent places that is to say :

First.

« We forbid all persons generally whatsoever, whe-
ther merchants or others, to cut or cause to be cut any
red pine trees within the extent of the said pinery here-

¢ inabove specified, without an express permission, and

that in writing, under the penalty of a fine of 50 livres
against the offending parties, for every red pine tree cut,
and of a fine of double the amount in case of a repeti-
tion of the offense, the said fines payable to the inform-
er,

SeEcoNDLY.

« And in order the more to induce both the said pro-
prietors of the said seigniory and the inhabitants to whom
concessions have been made in the said place, to pre-
serve the said pinetrees, we promise to pay them when
we shall cut down the same, that is to say ;

“ For every red pine tree of twerty four inches in dia-
meter and more at the large end, stripped of the bark,
the sum of three livres ; thirty sols for those of twenty
three inches and down to nineteen inches, and twenty
sols only for those of eighteen inches down to fifteen in-
ches.”

5th. Ordinance of the same Intendant dated the 18th

July 1742. (1)

(1) % Doc. seig.” v. 2, p. 183,
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“ It is ordered that Noél Langlois dit Traversy depart
forthwith with Pierre Abraham dit Desmarets for the upper
part of the River St. Frangois, for the purpose of inspecting
the timber to be found there, whether red pine, oak, or other
wood, proper for the construction and masting of His Ma-
jesty’s ships.

The said Traversy and Desmarets will observe attenti-
vely the quality of the timber, its size and length, if it be
knotty ; they will examine the quality of the land, the faci-
lities, conveniences or difficulties which may be met in
bringing the said timber to the water side, whereof they will
prepare a written yeport.

¢ e T AL T TN N e AN



PART FOURTH.

MILL BANALITY.

mn———

225. On this subject, the Attorney General put the fol-
lowing questions :

THIRTY-THIRD QUESTION.—At the time of the passing of
¢ the Seigniorial Act of 1854, ”” had the seigniors in Canada
the exclusive right of building Grist Mills, and had they the
right of demanding the demolition of all mills of that kind
built within their censives by other persons ?

TrirTY-FOURTH QUESTION.—Did these rights extend to
all seigniories ? If not, to what seigniories did they extend ?
If the seigniors could exercise these rights against their cen-
sitaires, could they also demand the demolition of grist mills
built on lands the tenure of which had been commuted into
Jranc-aleu roturier, or into free and common soccage, with-
in the limits of their respective fiefs ?

TruirTY-F1FTH QUEsTION.—If these rights existed, did
they extend to mills of any other kind and to all works
propelled by water ? ought they to be considered as inci-
dental to the right of banalité ? had they their origin in the
Custom of Paris or in special laws ?

THIRTY-SIXTH QUESTION.—At the time of the passing of
the Seigniorial Act of 1854 what was the nature and the
extent of the right of banalité claimed by the seigniors in
Lower Canada ? what was its origin ? was it a feudal right
or did it belong to that class of rights designated as justitie
(droits de justice) ? was it recognized by the Custom of
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Paris ? was it introduced into this country, regulated and
defined by the Decree (Arrét) of 4th June, 1686 ? to what
obligations were the seigniors, on one side, and the censi-
taires, on the other, subjected by this right ?

226. According to the 7lst article of the Custom of
Paris, ¢ no seignior can compel his subjects to go to the
¢ oven or mill which he pretends banal, make corvées, if he
“ have not a valid title, or an old aveu et dénombrement,
“ and no title is reputed valid, if it have not been executed
“ more than 25 years. ”

The 72nd article adds ; © the wind-mill, cannot be
“ banal, nor under this pretext, can the neighboring millers
“ be prevented from looking for grain (chasser,) if there be
“ not a title or a written acknowledgment, as above. ”

227. According to Henrion de Pansey, (1) there were
in France, but eleven customs ¢ which by law made ban-
“ nalité a seigniorial right ; so that under their empire,
“ whoever held a fief, was authorized to compel his men or
subjects to make exclusive use of his mills, ovens and
“ presses.

-

-

¢

« All these customs” the author adds, ¢ have the same
“ spirit, and are expressed pretty much in the same terms.
“ They however have some shades of difference. In the
~‘“ custom of Angoumois, the seignior cannot enjoy the right
of banality except when he has an exercised jurisdiction.
“ The customs of Tours and of Loudunois require for the
“ mill bannalité, that the water which drives the mill
“ be perpetual. In the terms of the custom of Sole, the
“ subject is not obliged to go to the mill of his seignior,
“ when he is nearer to another.

-~
-

“ Ag in these different Provinces, it is the law which
“ establishes the bannalités, they are called legal bannalités.

(1) t. 1, « Bannalités ” § 2, p. 175.
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“ The other Customs, are either silent upon the subject
of bannalité, or speak of it only as a possible servitude.
In these customs, no bannalité without title, consequently
all bannalités therein are conventional.

et e s b e s a BB Le eI AV S eSO LS e e . S res e s e e

§ 3 ¢ Nodifficulty exists, with 1espect to Iegal bannalités ;
the custom has established them, and this title is suffi-
cient for the seigniors.

¢ With respect to the conveniional bannalités, in the
customs which treat of this point, we must conform to
that which they ordain : in the others, the disposition of
the 71st article of the Custom of Paris is followed. It is
therefore very important to know the true sense of that
disposition.

¢ As this article, added at the time of the reform of
the custom in 1580, did not exist in the old one drawn up

“in 1510, to seize its proper spirit, we must in the first

place remember the practice before this epoch of 1580.

‘“ In looking over the written depositaries of our old
usages, we are led to believe that at that time the
bannalité was an ordinary right of all the seigniories ,
that each seignior was authorized to compel his censitai-
res to make exclusive use of his ovens, mills or presses,
this in fact results from the 108th chap. of the Efablisse-
menis de St. Louis,” which most expressly states that
whenever a seignior pleases to have a mill constructed in
his castellany (chdtellenic), all his men are obliged to have
their grain ground therein.

s teees T cte e saen s

This ancient law, thls purmtlve and perhaps univer-
sal law, survives in the eleven customs which aftach to
fief the right of bannalite
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“ With regard to the others, opinions have taken ano-
ther turn.  Bannalités have been from time to time, with
one accord, regarded with a less favorable eye, in so
much that they came to be placed in the class of real ser-
vitudes. But this change, like all the revolutions which
take place in the manners and usages, progressed but
slowly ; heze are its shades and gradations.

“ In ceasing to regard bannalités as natural dependen-
cies of all seigniories, they were not at first lowered to the
rank of servitudes, they were looked upou as accidental
seigniorial rights. 'This is the character which the juris-
consults of the 14th and 15th centuries give them. (1)....

“ The bannalités at that time thus blended with the
seigniorial rights, enjoyed the same favor, were acquired
and preserved like them. About the 16th century opi-
nions changed anew ; nevertheless it was not at first
broadly asserted in absolute terms, that bannalités were
nothing else but servitudes ; it was stated they are a
species of servitudes.

“ Dumoulin who saw the birth of that opinion, combat-
ted it (2).eevenvunnnn

“ Nevertheless the new opinion took root and when in
1580 the reform of the Custom of Paris was proceeded
with, this opinion had so much prevailed that the reform-
ers of the Custom added the 71st article ; the article
which decides that all bannalités are so many servitudes.

“ This decision, as we see, introduced a new law ; but
it could have no influence upon the past, nor weaken the
right to the bannalités which were established under the
authority of ancient principles, under the maxim that
laws have no retroactive effect.

(1) Bouteillier “ somme rurale.”
(2) De dividuo et individuo, p. 3, no. 289.
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«The new article added to the Custom was thus to
¢« bear a double character. At one and the same time de-
« claratory as well for the past as for the future, it was re-
“ quired to say that with respect to bannalités theretofore ex-
“ isting, the right to it would be sufficiently justified by
“ possessory acts, but that for the future to establish a ba-
“ nality, it would require, as for all other servitudes, a for-
“ mal title hetween the parties.”

228. Mill banality (1) having thus become conventional
only in the Custom of Paris, it could not exist in Canada
but under that title, after the introduction of that custom.
Since that time, has the legislation particular to the country
modified the dispositions of the Custom of Paris? and if
it have, have these modifications made the mill banality
legal, instead of conventional which it was in its origin?

That the acts of this legislation may be better under-
stood, as well as the jurisprudence which these acts have
created, principally under the French dominion, it is neces-
sary to give an analysis as complete as possible of the ar-
réts and decisions of the courts. But, previous thereto, it
seems to me proper to make some observations upon the
two articles of the Custom of Paris above quoted, as well
as upon the right of inspection which the public authority
could exercise with respect to mills.

229. The 7lst article in speaking of the banal mill,
does not make any distinction between a mill driven by
water and a wind-mill ; it only uses the word mill. The
72nd article makes special mention of wind-mills. Although
atfirst sight, the two kinds of mills seem to be placed upon
the same footing as regards the effects of the banality, with
respect to the form and the date necessary for mill banality

(1) I do not speak of the oven banality. I believe that the exam-

ple of M. Amiot, seignior of Vincelotte, has been followed by but
very few of the old seiguiors.
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generally, yet, to attach the right of banality to a wind-mill,
the convention required to contain a particular statement,
which was not nevertheless required to attach that right to
a water-mill.

Hear Henrion de Pansey on this point, §. 27, p. 227 :

“ When titles, and regular titles, give to the seignior
“ the banality of a water-mill, or of a mill generally, can
“ we thence conclude that he has also the banality in favor
« of a wind-mill 2

Basnage, on the 210th article of Normandy, resolves
the difficulty in this manner: ¢ It is a maxim that a wind-
“ mill cannot be bannal, even in favor of the seignior au-
« thorised by title and by acknowledgment in writing to
“ have the banality of a water-mill, ¢f the title does noi
“ make express mention of the quality of the mill, and does
“ not declare and does not precisely determine that it is a
wind-mill. The general and indefinite expression of ba-
“ nal-mill only applies to water-mills ; and the seignior hav-
“ ing none of that kind, but only a wind-mill, the opera-
“ tion of which depends upon the most uncertain of causes,
“ the most inconstant and the most casual in the world;
“ and as it would often happen that the mill could not
“ work for the want of wind, it could not supply those sub-
ject to the banality and these last would suffer grievous
“ inconvenience in consequence.”

N

-~
-

-

-

~
-~

Further, after stating the contrary opinion of the Presi-
dent Bouhier, and having observed that ¢ these two opi-
“ nions could be sustained by reasons of almost equal
“ strength,” the author of ‘¢ Dissertations féodales,” says :
“ but the same problem seems resolved by the Custom of
“ Paris, and by all those of which it forms the common
“ law, by the manner in which this same Custom of Paris

“ is drawn up.
38
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« The 71st article determines what titles are necessary
for the establishment of banality: “no seignior can com-
pel his subjects to use the oven or mill which he pretends
banal, if he have no titles,” &e.

~

-
-

4

N

“If the reformers had intended to include wind-mills
“ under the general denomination of mill; if they had
¢ thought that the titles granting the mill banality in gene-
“ ral, or of a water-mill, also gave the same right in favor
¢¢ of a wind-mill, this 71st article, leaving nothing to desire,
¢ left nothing to say upon mill-banality. They nevertheless
“ devote a particular article to wind-mills, an article added
 with a distinguished intent, since it is nothing but a repe-
tition of the preceding : an article drawn up in a manner
which would oblige us to accuse the reformers of the
“ custom to have thrown these provisions at hazard and
“ without motives, of which we are not permitted to sus-
¢ pect them, or else we must acknowledge that their inten-
“ tion was to decide that, to create a wind-mill banal a
¢ special title is necessary, and that to make a mill of that
¢ kind banal, it is not sufficient to have general titles of
‘ banality.

-~

~
-~

-
o~

“Such is the manner in which the commentators on the
¢ Custom of Paris view the matter.”

This distinction between the title necessary to attribute
the right of banality to a wind-mill, and that which suffices
to give itto a water-mill, will serve to explain a certain
part of the arrét of the Superior Council of the 1st July
1675, mention of which will shortly be made, a part which
seems to have been up to this day unexplained.

230. One word, now, as to the right of inspection
(police) regarding mills. In speaking of the restriction at-
tached to the natural libexty of constructing them, particu-
larly of that which results from the feudal law, Henrion de
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Pansey observes, §. 19, p. 215 : “ But above the authority
“ of the seigniors, there is an authority of an higher order,
“ to which belongs all that can interest public policy, the
“ general government (la police générale), and which has the
“ right to restrict the liberty of each individual for the good
“ of the greatest number.

“ The mills intended to give the first preparation to the
chief article of food, must necessarily be subject to the
inspection of this supreme authority : it has then the right
not only to control i, but to regulate the number......
“ p. 216: Those even who have the liberty to grind where
¢ they think proper, who enjoy the most indefinite liberty
“to build mills, may be prevented from doing so by
those to whom is committed the guardianship over the
“ public rights.”

-~
-~

-
N

-
-

-~
-

Henrion de Pansey further devotes a particular para-
graph respecting the control of the working of mills, which
is the 21st of his dissertation upon banality, commencing
with two ordinances, one of which is of 1350 and the other
of 1439, and citing the articles of several customs which
contain regulations upon this matter, and which, he says,
“ form the common law upon this subject.” We shall see
that this right of regulating the management of mills has
been often exercised in Canada.

231. The first regulation seems to have been an ordi-
nance of the Governor, M. de Lauzon (1) given in 1652 res-

(1) The commission of M. Lauzon, whichis of the 17th January
1651, gives him the power of “judging of all differences which may
arise among them, (officers, ministers aund subjects of the ling) have
delinquents punished, and even have the penalty of death inflicted, if
the necessity happen, the whole of sovereign right and without ap-
peal; commanding them to do what he shall see and know to be neces-
sary for eur service and the benefit of our affeirs, and to the care and
preservation of the said country in obedience to us; and this with the
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pecting millers. This ordinance is not transcribed ; but
mention is made of it in an arrét of the Superior Council
of the 28th March 1667. (1)

This arréi is as follows: ¢ Considering that which was
¢ been represented to us by the Attorney-General, that seve-
“ ral abuses are committed by the millers of this country,
“ with resvect to the grinding of grain, and to remedy

same rights, honors and prerogatives as preceding governors.

Note.—By the edict of its creation, of the month of April 1663,
the Superior Council had the power to regulate ¢ all affairs of police,
public and private, of all the country.

The 24 January 1667, the council enregistered, upon the requisi-
tion of the Attorney-General, and “to be [ollowed and observed ac-
cording to their tenor and form’ certain regulations” concerning ¢ the
administration of justice, police and maintenance of the colony,” and
prepared by the intendant Talon. This last had not the power to
make these regulations. The first intendant to whom this power
seems to have been first granted is M. Duchesneau, whose commission,
bearing date the 5th June 1675, states: ¢ to make with the said Sove-
reign Council all the regulations which ydu shall deem necessary for
the general government of the said couniry, at the same time for fairs
and markets, the sale, purchase, and delivery of all provisions and mer-
chandise, which general regulations, you will have executed by the
inferior judges who take cognizance of private cases within the extent
of their jurisdiction ; and should wyowu deem it most fit and necessary
for the good of our service, either from the difficulty or from delay to

jmake the said regulations with our said Council, we give you the
power and authority by these saume presents 1o make them alone,
even to judge alone with sovereign authority in civil matters, and to
ordain all which may seem just and proper, confirming at the present
time as for the future, the judgments, regulations and ordinances which
shall thus be rendered by you, as if they had emanated from our sove-
reign courts, notwithstanding any recusations, prise ¢ partie, edicts,
ordinances and other things to the contrary.

(1) Ed. and Ord. in 8. v. 2, p. 36.
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“ which, it would be fit to re-iterate the ordinance made in
“ 1652 by the late M. de Lauzon heretofore governor of this
¢ country ; considering the said ordinance the council adju-
“ dicating thereon hath ordained and doth ordain that it shall
“ have its full and entire force, saving the right of adding
“ to it in future, if the necessity should happen ; and that
¢ the damages suffered by the proprietors carrying grain to
“ be ground at the mills, shall be had from the owners of
the said mills, saving to these the right of deducting them
“ from the wages of their salaried millers, and the present
“ arrét shall be added to the foot of the said ordinance,
that the whole together, may be read, published and affix-
ed wherever the same shall be necessary, that none may
“ be ignorant of ils contenis.”

-
-

-
-

3

N

The ordinance and the arrét, which I have just men-
tioned, are the first Canadian regulations which we have
concerning mills. At least, I have not found any of prior
date.” The word re-iferafe which is inserted in the arrét,
would lead me to believe that the ordinance of M. de Lau-
zon regulated the damages which the parties carrying grain
to be ground had the right to claim ; of which damages the
proprietor of the mill was declared to be personally respon-
sible, with the reserve of his recourse against his miller,
culpable of abuse in the toll of grain. But a short time after,
a modification of this responsibility of the master, was
made by another arrét of the Superior Council of the 20th

June 166%. (1)

This arrét is rendered on a petition presented to the
Council “ by most of the proprietors of mills in this country,
“ tending to show that the mills of this country cost double
“ and wiple those of France, as well for their construction,
“ theirrepair and maintenance, as for the wages and board of
“ the millers ; in consideration of which, they said, they

(1) Edits and ord. in 8o v. 2, p. 39.
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might ask that the toll be proportioned to the above ex-
penses, and consequently above .the ordinary one in
France; that they are nevertheless satisfied with that
which has been the practice in this country since its
commencement conformably to the ordinances and royal
edicts, and that it be continued hereafter as it has been
up to this day, and that the Custom of Paris which is the
only one adopted here for all things, be also received for

this.”

The arrét < ordains that the right of toll shall, in this
country, be the one-fourteenth; enjoins the Lieutenant
Civil to have the present arrét strictly executed, even
from time to time to go from place to place to guage the
measures and to see what is doing; and moreover that
the ordinance of the Sieur Lauzon have its effect, with
this modification, that in the event of malversation by the
millers, that those who shall find themselves interested
shall have their recourse but upon the lessees, if the mills
are leased, if otherwise, upon the proprietors thereof ; and
for the support of the present ovdinance, the proprietors
of grain which shzall be taken to be ground, shall be held,
or a party in tieir behalf, to have the grain weighed at
the mill by the miller, and when ground, tc have the flour
weighed, in default of which their complaints shall not
be heard.

In this arréf and in the petition which gave rise to the

arréf, we see an acknowledgment of the right of the pu-
blic authorities to meke regulations with regard to mills.
Thus far, there is no modification of the 71st and 72nd arti-
cles of the Custom of Paris. The mill banality is then in
the condiiions of conventional banality between the seig-
n.ior and the censitaire, subject nevertheless to the interven-
tion of the authorities to regulate the relations which must
resolt therefrom. It is well to remark, again, that, in the
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ordinance and arréts already cited, the only question relates
to proprietors of mills generally, without distinguishing
whether they are seigniors or not,

232. The first of July 1675, an arrét or ordinance of
the Superior Council which, upon the case of a contesta-
tion between two millers, declares all mills, whether water
or wind, to be banal. (1)

There were two lessees of the mill of the seigniory of
Dombourg, Pierre Lefebvre dit Ladouceur and Pierre La-
faye dit Mouture. A petition was presented to the council
by Charles Morin ¢ the miller of the seigniory of Demaure
“ praying that sieur Lefebvre dit Ladouceur, one of the
« lessees of the mill of the seigniory of Dombourg be con-
“ demned to restore him the flour he has taken from the said
“ Morin, and in as much as the mill of Dombourg is not ¢
“ banal mill and cannot supply the inhabitants thereof with
“ flour, the said Morin be allowed to grind for the said in-
“ habitants, and that the said Ladouceur be forbidden from
“ disturbing him in that respect.”

Mouture appeared for his co-lessee. The Attorney Ge-
neral, to whom the petition had been communicated by or-
der of the Council, takes his conclusions. The council af-
terwards : ¢ dismissed the demand and pretentions of the
“ said Morin ; and adjudicating upon the said conclusions,
“ hath ordained and doth hereby ordain, that the mills
“ whether they be water mills or wind mills, which the
“ seigniors have built, or will build hereafter in their
“ seigniories, shall be banal mills; and that their te-
“ nants, who shall be bound by their deeds of concession
“ fo that effect, shall carry their grain to such mills, and
¢ leave it there at least forty eight hours, after which if not
“ converted into flour, they will be allowed to take it else-

(1) Ed. and Ord. in-8. v, 2, p. 62.

-
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where, without paying toll to the miller of the seignior :
« it is moreover expressly forbidden to proprietors of mills,
« g aforesaid, to induce the tenants of another proprietor
« 1o come to their mills, under a penalty of one écu (half a
« ¢rown) in favor of the seignior, and on pain of confisca-
« tion of the grain and vehicles containing the same. And
« it is further ordered that copies of this regulation shall be
« sent by the Attorney General, to all the jurisdictions of
« this country, to be registered and to be published and
¢« posted up in the usual manner, at the request of the
¢« King’s Attorneys or fiscal attorneys, so that none may be
“ ignorant of its contents. ”

933. It has been pretended that this arrét created a
legal mill banality in Canada, in the place of the conven-
tional, which it had heretofore been. I am not of this opi-
nion and I see nothing in the arréf, nor in the contestation
which gave rise to it, which can justify such a pretention.
It is evident that the miller of Demaure had (1) sought the
tenants of his neighbors, and that the flour taken in hisbags
by the miller of Dombourg, was the toll obtained at the pre-
judice of this last. It is equally evident, and this results {from
the statements in the petition of the former, that there was a
mill in the seigniory of Dombourg, and that it was a wind-
mill. Hence the reason invoked by the miller of Demaure for
his justification, that this mill was not a banal mill ; which
must necessarily make us suppose that the inhabitants of
Dombourg, whose grain he had ground, had either not obli-
ged themselves, by their contracts of concession, to the mill
banality in favor of their seignior, or that, if they had so
obliged themselves, the convention had not made express
mention of a wind-mill. If the mill in question had been
a water mill, the miller of Demaure had no pretext to pre-
tend that it was not a banal mill to which the tenants, obliged

(1) The word used in the french law works i /, litterail
hunted on his neighbors, property for toll. orks Ischasst, Bty
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by their deeds of concession, were bound to carry their
grain.

According to the miller of Demaure, the wind mill of
Dombourg, in default of express mention in the deed
of concession, could not be reputed, as regards the -
‘censilaire, as a banal mill. The interpretation given to
the 72nd article of the Custom of Paris was in his favor.
Under these circumstances, what is the bearing of the ve-
gulation promulgated by the arréf ?  Does it make conven-
tional banalily to disappear, to make it legal banality in

future 7 Not at all. The words who shall have obliged
themselves by their titles of concession which they shall have
taken of their lands, far from admiiting this interpretation,
have an altogether different meaning. They recognise that
the mill banality then existed and ought only to exist but
under the title of conventional banality. Otherwise these
words would have no signification, no effect. The legisla-
“tor did not wish to extend the application of his new regu-
lation of general inspection over mills, to other that those
who had obliged themselves to banality in favor of their
seignior by their deeds of concession, although mention was
not made, in these contracts, of wind mills, water millsg
being in the case of a stipulation of banality, comprised by
law by this stipulation. All the effect, then, of this new
regulation, is to place wind mills upon the same footing as
a water mill, in this sense that, without express mention,
‘the first will be considered, like the last, included in the
convention which stipulates the mill banality, whether it be

tor the past or for the future.

. 'The right of mill banality then remains in the condi-
tion of conventional banality ; only that the arrét seems to
prejudge, in the negative, the question whether the conven-
tion could be legally made by another deed than that of the

concession of the land to the censifaire. 3
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944. On the 1ith May 1676 (1) the superior couneil
makes general regulations of police. The 85th article pro-
hibits all millers ¢ to causing more than one fourteenth to
be paid for the toll of grain, and to interfere (chasser) one
with the other,” and reproduced almost litterally the remain-
der of the dispositions of the arrét of the 20th June 1667
{no. 231 supra) upon the recourse to be adopted in case of
malversation by millers, and enjoins upon these ¢ to have
scales to weigh.”

235. In the order of dates, the arréf the most important
upon this matter presents itself, it is that of the King’s
council of State of the 4th June 1686. (2) It is in these
terms :

“ His Majesty the King, sitting in council, having been
informed that most of the seigniors who are proprietors of
fiefs in New France, neglect to erect the banal mills ne-
cessary for the subsistence of the inhabitants of the said
country, and in order to remedy an evil so prejudicial to the
welfare of the colony, His Majesty being in his council,
has ordained and doth hereby ordain, that all the seig-
niors who are proprietors of fiefs within the territory of
New France, shall be bound to erect banal mills therein
within one year after the publication of the present decree
and after the expiration of this delay, in default of their
having done so, His Majesty doth permit all individuals,
of whatever conditions and rank they may be, to erect
such mills, granting to them in that respect the right of

banality, and prohibit any persons to disturb them in the
enjoyment thereof.”

~
-~

236. This arrét was enregistered at Quebec, on the
21st October 1686, according to an arrét of the Superior
Council of the same day, which, at the same time had or-

(1) Ed. and Ord. in 8. v. 2, p. 65, 71.
(2) Ed. and Ord, in 8. v. 1, p. 255.
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dered its publication at the necessary and accustomed pla-
ces; but this publication was not made, in the three juris-
diction then existing, till twenty years afterwards, namely
at Montreal and at Three Rivers in January, and at Quebec
in February 1707, in consequence of an order expressly
made in an arréf of the Superior Council of the 20th Pe-
cember 1706. (1)

The delay brought to its publication is a proof that the
arrét of the council of state was not pleasing to the seig-
niors, altho’ they had taken care, by their deeds of conces-
sion, to subject their tenants to the mill banality, whenever a
mill should be built in their seigniory. This is the ordina-
1y stipulation which we find in the deeds of concession.
The Intendant Raudot accounts for this delay in the
following passage of his letter of the 10th November
1707

¢ I should therefore think, Mylord, . ..it would be neces-
sary... that the exclusive right of grinding (banali{é) should
be preserved to the seigniors on condition of their building a
mill on their seigniory within one. year, failing in which,
their right would be forfeited and the inhabitants would not
be obliged, when one was built, to have their corn ground
there : otherwise, Mylord, they will never be induced to
erect mills, from the privation of which the inhabitants
suffer greatly, being unable, for want of means, to avail
themselves of the favor which His Majesty has granted
them, by permitiing them to erect mills in case lhe seigniors
should not do so within a year.

¢ This was granted to them in the year 1686, by a decree
(arrét) which was registered in the council of this country ;
but the decree of registration not having been sent to the
subordinate jurisdictions fo be published, the inhabitants

(1) Ed. and Ord. in 8, v. 2, p. 145-150.
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have not hitherto profited by this favor, and it is only since
my arrival here that the decree has been published : it hav-
ing come to my knowledge in the course of a law-suit re-
cently determined, in which this decree was produced, and
one of the parties was unable to take advantage of it be-
cause it had remained unpublished. The fault can only be
atiributed to the sieur d’Auteuil, whose duty, as attorney-
general to this council, it is to transmit such decrees to the
subordinate courts ; but it was his inlerest as a seignior, and
also that of some councillors who are likewise seigniors, not
to make known this decree.”

237. Has the arrét of the 4th June 1686 had the effect
of making the mill banality legal in Canada, or has it main-
tained it in the situation of conventional banality, at the
same time obliging the seigniors to construct mills, under
the penally of beingdeprived of their right to this banality ?
I believe that we cannot do otherwise than to pronounce
ourselves in the affirmative upon the first of these questions
and consequently for the negative upon the last. In a con-
trary way, the arrél in my opinion, would be a non-sense.
In fact, if the banality continues, notwithstanding this arrét,
to be conventional, the censitaire cannot be subject to it,
but with his consent and thatof the seignior. It is between
them that the contract must take place which subjects the
first to the mill banality, and not between the censitaire and
another person. 'This agreement is made by the deed of
concession. 'The seignior, only, can give this deed ; con-
sequently, he only can stipulate the banality.

In the case foreseen by the arrét, after the seignior shall
have forfeited his right, on account of his negligence
to construct a mill, all private individuals might obtain the
permission to build one, and, in that case, the arréf invest
him with the right of banality. In the system which I
combat, upon whom will a private individual exercise his
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right of banality? Assuredly it will only be upon those
who shall have subjected themselves (to the banality) by the
titles of concession which they shall have taken for their
farms, to make use of the terms of the arrét of the st J uly
1675. Those who shall not have so bound themselves will
continue to be exempt from this banality.

Let us now suppose two possible cases, at the time of
the forfeiture pronounced against the seignior and the erec-
tion of a mill by a private individual who has obtained the
permission to do so: the first, that of a seigniory altogether
or almost all settled, but none of the inhabitants of which
has been subjected to the banality by his deed of conces-
sion ; the second, that of a seigniory thinly settled, but all
the inhabitants of which, or a part only have been subjec-
ted to this banality.

In the first of these cases, what would avail the right of
banality that the arréf invests a private individual with, who
has built the mill ? Would it be very profitable? He could
not reach any of the censitaires, they are all exempt. It
would even be impossible that it should exist, since they
are no banal subjects. It is not the material erection of a
mill which constitutes banality, but the subjection of the
tenants to carry his grain to this mill, whether it be in vir-
tue of the law or of the agreement. The president Bouhier
defines banality to be : ¢ the right to deprive those which
“ are subject to it of the right to do a certain thing, other-
“ wise than in the manner which is prescribed to them,
“ under the penalty created by law, agreements or the cus-
& tom.”

Now, in the case supposed, of which we are speaking,

, 1o tenant is bound, either by law or by agreement, or by the
custom, to carry his grain to be ground atthe seignio-
rial mill. The right of banality therefore does not exist
against them. We should then be obliged tosay that.
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if the private individual who has constructed the mill, has
by that acquired any right of banality, it is but a banality
in the air, a banality without banal subjects ! What priva-
te individual would be sofoolish as to prosecute the seignior
in forfeiture of his right to have himself invested with it ?
We could not conceive such an idea. Do we not see that
this system leads to an absurd conclusion ! That it renders
worthless the arrét of the 4th June 1686, altho’ it was ren-
dered in the interest of all the inhabitants of the colo-
ny?

Let us now see what would be the effect of the opera-
tion of this system in the second supposed case, that of a
thinly settled seigniory, but the tenants of which, or a part
only, have been by their contracts of concession, subjected
to the banality. In this seigniory, the greatest number of
the lands are yetto be conceded. 'The third party who shall
have erected a mill, after the forfeiture pronounced against
the seignior, will certainly have the right of banality over
his tenants who have subjected themselves to it ; and if
there be but a small number who have so subjected them-
selves, he will only be entitled to exercise this right against
that small number. But will this be the case with the futu-
re grantees? By what means can these last be subjected
by the sytem of conventional banality ? I avow that go far, I
have not been able to understand in what manner that could
be done. The seignior’s right of banality only is forfeited, he
is not prevented from conceding the lands in his seigniory.
He will then continue to make the concessions. The agree-
ments which shall be therein inserted, will be contracts
which will be made between him and his censilaires, and
not between these last and the third party who shall have
built the mill ; this last will be altogether a stranger to them.
In supposing, even for an instant, that in such a deed of
concession, a seigrior could yet stipulate banality, notwith-
standing his forfeiture of that right, he his at liberty to do
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g0 or not to do so; if he does not do so, the censitaire is free
from the banality ; the seignior in abstaining from stipula-
ting banality, would then have the power to extend this ex-
emption to all future grantees. On the other hand if this
right was stipulated, he would not stipulate it for the bene-
fit of a third party, proprietor of this mill, he does not repre-
sent this third party, he has preserved nothing in the pro-
perty which has been given to this last. Who then could
ask the execution of this contractin pleading against a cen-
sitaire ? It could not assuredly be the seignior ; he has no
banal mill, he cannot even have one, for not only has he
forfeited the right of banality, but he is also prohibited by
the arrét, he as well as all others, from #roubling a third party
in the enjoyment of this right which has been transferred
to him ; it will not be, either, the proprietor of the mill be-
cause he is a stranger to the agreement. No one then
can ask the execution of this agreement ! Such is the con-
clusion to which we must necessarily arrive.

On the other hand, how can we reasonably suppose
that a seignior, who shall have had his right of banality
forfeited, can stipulate the exercise of this same right? It
seems to me that such proposition would be of the number
of those which it is sufficient to mention to show how far
they can be sustained. .

238. I am, therefore, of opinion that, by the arréf of the
4th June 1686, the King was desirous of granting and in
fact granted to the seigniors of Canada, for the matter of
mill banality, a general title which gives them the right to
exercise this banality, whether it have been stipulated or
not ; and that this title is in the same manner acquired to
the private individual who, in the case provided for by the
arrét, has obtained permission to erect a mill with the right
of banality attached thereto, and has in fact erected it. More-
over, it is equally the opinion, not only of the advocates of
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the seigniors, but also of those who have been entrusted to
support the opinions of the Attorney General. These last
in the printed analysis of their propositions, admit ¢ that it
"« be held that, since the arrét of the 4th June 1686, all
“ the seigniors have the right of banality in virtue of that
“ arrét.”

239. The first arréts of the Superior Council which have
been rendered upon this matter, after that of the Council of
State of 1686 ; are those of the 16th Aungust and 13th
Septemher 1706. (1) Both relate to the same seig-

niory.

It appears that M. Frangois Berthelot, had, on the 25th
February 1702, sold to Madame de la Forét ¢ the island
and county of St. Laurent” (Isle of Orleans) but that he
had re-entered into possession thereof in virtue of an arrét
of the 7th December 1705, rendered between him and the
said Dame de la Forét.

‘ He has found, he says in his new petition, that the
¢ said Dame de la Forét has abandoned a water mill built
“ at the place called la Sainte Famille, to have another one
“ built in the parish of Sf. Pierre, during the time of the
‘ seizure (saisie réelle) of the said island at the suit of the
“ sieur Duchesnay, her brother, and in which he has been
¢ subrogated ; that having re-entered into possession of the
said island conformably only to the sale which he has
¢ made thereofto the said Dame de la Forét, and the mill be-
¢ longing to the said Dame de la Forét, he cannot nor should
he of right enjoy the said mill ; and as he is the only one
“ who has the right of mill in the said island, that the one
of the said dame de la Forat daily makes flour, and that
she profits by its revenues to his prejudice, he requires
that considering the said arrét of the 7th December, well

~
~

(1) Ed. and Ord. in 8, vo. 2, p. 139 and 142.
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“ and duly signified, it be ordalned that the said dame de
“ la Forét shall cease and stop the said mill from grinding
“ and that the said Dame de la Forét as well as all other per-
“ sons be prohibited from having any grain ground at the
“ said mill hereafter, under and subject to such penalty and
“ fine which the court shall please to order.

The said Dame de la Forét made default, but after hav-
- ing protested that she persisted in her ¢ acts of evocation, cit-
ing of the judge, (prise d partie,) and others signified at her
request to M. Berthelot’s Attorney ; she appealed to the
King. So that the arrét of the 16th August 1706 was ren-
dered by default. It ordains ¢ that the said dame de la Forét
“ shall cease grinding, and stop the mill which she has had
“ erected in the said island and county of St. Laurent,
% prohibils her and all other persons from having any grain
“ ground at the said mill hereafter, under a penalty of one
 hundred livres.” We see that this arréf is rendered in
conformity to the conclusions of the petition.

Upon this, a petition is presented to the Intendant on be-
half of the inhabitants of St. Pierre, and by him referred to
the Superior Council ; in which petition they set forth
“ that the inconvenience which they have had up to the
“ year 1704, of having no mill in the said parish to have
“ their grain ground, has obliged them to carry it to the
“ mills on the neighbouring shores, there having been in
the said island nothing but mills very badly kept, not fit
“ to be used, and besides far removed from their residen-
“ ces, and to which it is not possible for them to carry their
“ grain, being at a great distance from them, by roads
“ which it would be necessary to make through the woods,
“ and still farther to go by water, all which obliged them
to sollicit Mrs. de la Forét to have a water mill built in
“ the said parish of St. Pierre for their convenience, and to
“ engage her in it, they all themselves offereﬁ) to give her

3
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six days of their own time to dig its foundations,
which they did in the hope of receiving from it all the
help and convenience which they could expect from its
proximity.” After this the inhabitants make mention of

the arrét of the 16th August, in consequence of which the
miller, they say, ¢ refuses to grind their grain,” and they
add ¢ it does not appear to them either just nor reasonable

to be deprived of the fruits of their labors, and of the
contribution which they have made towards the construe-
tion of the said mill ; wherefore they request that in con-
sequence of the bad state of the other mills which are
in the said Island, and of their distance from the said
parish of St. Pierre, and of the impracticability of their
roads, and that besides the said mill...... has been cons-
tructed in the quality of lady and proprielor, at that
time, of the said island, for the utility and convenience
of the inhabitants, it please the council, without having
any regard to the said arréf which orders that the said
mill shall be shut, to ordain that the said mill shall be
open and that the miller thereof be bound to grind their
grain as customary.”

Mzrs. De La Forét refused to answer the summons which

had been served upon her by order of the Council. Upon this
petition the arrél of the 13th Sept. 1706 was given, which
is in these terms : ¢ Having heard the said sieur Gaillard,
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in the name and as the Attorney of the said sieur Bexrthe-
lot, who has asked the execution of the said arrét, and
who has refused to lease the said mill, being unwilling
to run the risks which there might be, likewise the said
Maranda and Noél for all the inhabitants of the said
parish, the Council having considered the petition of the
said inhabitants of the parish of St. Pierre, in the isle
and county of St. Laurent, and seeing the necessity which
there is of having the said mill in operation, the two others

~which are in the said island not being in a state to grind



315 a

“ the grain mnecessary for all the inhabitants thereof, has
¢ delayed the execution of the arréf rendered in this coun-
cil on the 16th August last, and in consequence permit
the said Dame de La Forét to put the said mill in opera-
“ tion, on the condition that she shall draw but half of the
tolls and that the other half shall be remitted to the said
Gaillard, attorney of the said sieur Berthelot, for his right
of banality, and this, until the said sieur Berthelot has
erected another ; which he shall be held to choose within
“ three days from the day of the service of the present arrét,
“ if not and in default of so doing within the said time, and
“ that being elapsed, the offers which Michel Maranda
“ and Philippe Noél make of leasing the said mill and
“ keeping it in operation, even to be answerable for the
“ accidents, which may happen to it, for one hundred minots
“ of wheat annually, shall be adjudicated upon on Monday
‘ next, the said lease also shall last only until the said
sieur Berthelot has had another one erected. »

~
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240. Here is an arréf of the Superior Council of the
20th December 1706 (1) which ordains that a mill built
upon an erriére-fief in the seigniory of Lauzon, shall be
shut. '

On the 15th Oct. 1648, a contract of concession is
made by the sieur de Lauzon, seignior of the Céle of Lau-
zom, to Frangois Bissot of 200 arpents of land, that is to
say of a land of 5 by 40 arpents, en pure roture this land
having its front on the river St. Lawrence.

On the 28th Oct. 1698 sieur de Bermon de la Martinie-
re, attorney of the sieur Thomas Bertrand “ at the time pro-
prietor of the said fief and seigniory of Lauzon,” grants a
title, by which, “ for the reasons to him given by the late
“ Etienne Charét, father of the defendant, he has created

(1) Edits et ord. in 8o. v. 2 p. 145,
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“ and erected as an arriére fief thesaid 5 40 arpents.....
<« and to this arriére fief he leaves a right of mill, and this
« right conceded to the extent that the same may be neces-
“« sary for ever, and without banality and without jurisdic-
“ tion, on the contrary holding of that of the said seigniory
and upon condition that the inhabitants thereof shall grind
“ their grain at the said mill in preference to any other of
¢ the neighboring places until a banal one is erected” which
title was ratified by the said sieur Bertrand on the 15th Sept.
1699.

The sieur Duplessis, having purchased the seigniory
of Lauzon by deed of the 14th October 1699, caused ¢ two
mills for the utility of the inhabitants of the said seigniory”
to be constructed, he states in his petition ; but ¢ as the
‘ said Charét (the defendant) one of the said inhabitants
¢ previously had a mill erected upon his land (arriére fief)
“ without any title but that of sufferance until the seignior
“ caused one fo be constructed, at which mill the inhabi-
“ tants of the said seigniory carried their wheat and other
‘ grain, every night, to be ground, notwithstanding the pro-
“ hibitions which were made to them, which does him con-
¢ siderable injury, in as much as the said Charét was not
“ and cannot have any right of mill which is not directly
attached but to the said seigniory, and that consequently
¢ there can be but himself (Duplessis) who alone has this
right ;” for these reasons the seignior had summoned the
said Charét and other heirs of the said late Etienne Charét
and Bissot, his father and mother : ¢ to hear it ordained
¢ that he shall be immediately held to shut up his mill, and
¢ that he be prohibited to grind any grain therein as well
¢ for himself as for others, and that he be held to carry his
‘ grain to the mill of the said seigniory.”

Upon this contestation the arrét of the 20th December
1706 was pronounced, which after having stated at length
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the dispositions of the arrét of the Council of state of the 4th
June 1686, and mentioned its enregistration at the Superior
council, maintains the said Charét ¢ in his right of arriére-
& fief of Point Levy, upon the conditions contained in the
« title thereof which he has had of the said sieur'de la
¢ Martiniére, ...... condemns the said Charét to close
¢ the water mill erected upon the said arriére-fief, hereby
“ prohibiting him to grind grain therein or to suffer any
“ grain to be ground, subject to such penalties as may be
“ reasonable, permitting him nevertheless to have his grain
¢ ground wherever he thinks proper.”

241. A short time after the publication, in the govern-
ment of Montreal, of the arrét of the 4th June 1686, the
intendant Raudot pronounces, against the seignior of
Mille Isles, the forfeiture of the right of banality, by an or-
dinance of the 14th June 1707.(1) I transcribe it in full
length, because it is the first given upon this subject :

“ All the inhabitants of the seigniory of Mille-Isles,
otherwise called Terrebonne, having caused the said sr.
“ Dupré (probably Dugué) proprietor of the said seigniory
to come before us, that he may be condemned to build a
mill for them, if he do not prefer to consent that they
“ shall build one for themselves, that they be discharged
¢« from the right of banality, and that they be permitted to
“ erect one for their own benefit, and this, according to the
¢ arrét of the Council of State of the 4th June 1686 ; the
“ said sieur Dupré declared to them that, altho’ he might
“ ask one year’s delay from the publication of the said
‘arrét, that nevertheless he desists from his right, and
consents that the said inhabitants do immediately build
the said mill, and by reason thereof that they be discharg-
“ ed from the right of banality; whereof the said inhabitants
“ having demanded acte; considering the said arrét of the

(1) Ed, and Ord. in 8o. v. 2, p. 427.

[4
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~

¢ Council of state of the said 4th June 1686, published on
¢ the 28st January 1700 (1); we grant acte to the inhabi-
tants of the consent of the said sieur Dupré, and in con-
¢ quence thereof, we permit them fo build a mill in such
¢ part of the said seigniory as they shall deem fit, and by
¢ so doing they will be discharged for ever from the right of
¢ banality, and they are hereby permitted to erect it for
¢ their own benefit.”

~

~
~

-~

~

-

-

~

942. On the 29th June 1707. (2) The intendant Rau-
dot rendered a judgment, which, « by the consent of the
« seignior of Varennes, discharges his censitaires of Trem-
« play (3) from the right which he had over them, to carry
« their grain to the mill of the cape of Varennes to be
¢« ground, being more than two leagues and a half from
« their dwellings, upon the condition of paying to the said
¢ geignior, each and every year, a minot of wheat foreachtwo
« arpents in front, and which also exempts them, by his
« consent, to come fo plant the may-pole before his manor-
“ house.”

243. The arrét of Tth July 1710, (4) which, after having
stated at full length that of the Council of state of the 4th
June 1686, and mentioned its enregistration at the Superior
council conformably to the arrét of the 21st Octobre 1686,
as well as the arrét of the 20th December 1706, already
cited, and ¢ of the return of the enregistrations, publiea-
“ tions and advertisements of the said arrét, made, as well
at the Prévoté of this town (Quebec) as in the royal juris-
dictions of Three-Rivers and Montreal, on the 24th and
25th January and 15th February 1707, ordains, upon the

13

-~

¢

[13

(1) This is an error, the publication of the arrét was made in 1707.
(2) Cugnet’s Extraits p. 23.

(3) The fief Tremblay is separated from the seigniory of Varennes
by that of Boucherville.

(4) Ed. and Ord. in-8 v. 2, p. 157.
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requisition of M. Charles Macart, councillor, performing the
duties of the King’s Attorney-General, that, at the diligence\
of the King’s Attorney General for Acadia, “ the arrét of
¢ the Council of state of the King of the 4th June 1686, shall
“ be enregistered in the said royal jurisdiction of Acadia,
“ established at Port-Royal and that it be read, published
“ and affixed in all places where necessary, to be executed
“ according to its tenor and form, of which the said King’s
“ Attorney General will certify to the court within six
“ months.”

244. Following the order of the dates of Canadian le-
gislation, I must here mention an arrét of the Superior
Council of the 2nd December 1715 (1) promulgating regu-
lations relating to bakers and millers, upon the representa-
tion made by thehAttomey General.

The 5th article declares : ¢ that the proprietors of mills
shall be held, subjectto an arbitrary penalty, to have
scales and weights stamped and marked, to weigh the
“ wheat which shall be carried there to be ground, and
the flour which shall be made therefrom ; the local jud-
“ ges are enjoined to see to the execution thereof and to
have them at the expense of negligent proprietors ; even
“ to have the workmen, who have executed them or those
“ who have furnished them, paid in preference to all
“ others.” '

[

=

-~
-

-
-

~
-

6. “ In case of malversation on the part of millers, the
“ complainants shall have recourse against them when they
“ shall be the lessees of the mill ; but if they are not les-
“ sees, then recourse shall be had against the proprietors,
“ without prejudice of that of the proprietors against the
“ millers.

7. ¢ Millers are prohibited to exact more than one

(1) Ed, and Ord. in 8. v. 2, p. 169.
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¢ fourteenth for the toll of grain, ( mouture) under
the penalty of an arbitrary fine ; the local judges are
enjoined to examine the toll measure of each mill and
¢ to have it made exact and stamped, prohibiting all millers
« to take toll with any other measure than that which shall

“ have been so stamped.

-

~
EN

[4

-

8. “ Those who shall carry or send grain to mills, shall
be held to have it weighed in the presence of the miller,
< and the flour also, after the grain shall have been ground,
in default of which their complaint shall not be heard.

[4

-~

[4

-~

9. ¢ That the weight of the grain may be certain and
“ to avoid contestations upon thissubject, millers are enjoin-
“ ed wunder the pain of arbitrary fines, to have the weight
 of the grain, the toll deducted, marked upon a tally, and
“ to hand over to eachindividual the duplicate of the said
¢ tally to help them to verify the said weight when the flour
¢ shall be delivered to them ; the millers are hereby prohi-
¢ bited, under the same penalty, even of corporal punish
‘ ment when the necessity should happen, to wet the grain
“ which shall be carried tothem, to make the flour thereof
heavier.”

-~

<

-

245. On the 15th February 1716 (1) the Intendant Rau-
dot makes an ordinance, which, upon the petition of the
seignior of Demaure, condemns his censitaires ¢ to carry
their grain to be ground at the mill of the said seigniory.”

In his petition, the seignior M. Aubert, ¢ as recent
proprietor of the seigniory” asked an exhibition of the title
deeds of those of his tenants who had them ; he asked at
the same time * that those who possessed lands in virtue of
letters of concession” be held to take deeds of con-
cession.

(1) Ed and Ord. v. 2, p. 448.
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These letters of concession, generally, proved only the {act
of the concession, with the understanding that the conditions
would at a later period be drawn up in an authentic title,
passed before notaries.

M. Aubert, by his petition, further asked, that his censi-
laires, without distinction between those who had contracts
of concession and those who had none, should be condemned
“ to carry their grain to be ground at the mill of the said

seigniory.”

“ We condemn,” says the ordinance, ¢ the said inhabi-
“ tants of the seigniory of Demaure to exhibit to the said
% gieur Aubert, the titles and deeds by virtue of which they
¢ hold their lands, and Ukewise those who have none, to
¢ exhibit the letters of concession, they have obtained from the
“ late sieur Demaure, in order that the said sieur Auber!
¢ may give them deeds subject to the clauses and condifions
“ contained in the old ones, without the right of adding new
“charges..iveeinn.

-

-

-~

“ We do further condemn the said inhabitants to carry
“ their grain to the mill of the said seigniory to be ground.”

In this judgment, to carry the grain to the mill of the
seigniory to be ground, were included those who had leffers
of concession only, and which, as I have observed, did not
contain any condition, and consequently, no subjection to
mill banality. Nevertheless they are, without there appear-
ing any agreement, condemned to follow this banality.

246. On the 27th May 1716 (1) we have an ordinance
of the Intendant Begon, which, upon the complaint of the sei-
gnioress of Champlain, that several of the inhabitants of that
seigniory, refuse to carry their grain to her mill to be ground,
altho’ they are obliged thereto by their coniracts, condemns

(1) Ed. and Ord. v. 2, p. 452.

41
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the said inhabitants “ to take to the mill of the said seig-
niory the grain intended for the consumption and sustenance
of their family, to be ground there, on pain of paying a fine
of ten livres to the church of the parish of the said seig-
niory, and also to pay to the dame de Cabanac the toll for
such grain as they shall cause to be ground at any other
mills. (1)

947. It appears that doubts had been raised upon the
subject of the banality of wind-mills, as it may be seen by an
arrét rendered by the Superior Council on the 7th March
1718. These doubts perhaps arose from the fact that these
mills were not expressly mentioned in the arrét of the 4th
June 1686.

In the year 1714, the seignior of Vincelotte had sum-
moned his censitaire, Jean Fournier, before the Prévoté of
Quebec, praying that he be condemned :  to restore to him
« the toll of all the grain which he had ground for the
« sustenance of his family, at strange mills during several
“ years, in the penalty according to his deed, and that he
« be held to exhibit the deed in virtue of which he held
¢« his farm whereon he resided in the said seigniory.”
The defendant replied : ¢ that he had been obliged to have
¢ part of his grain ground elsewhere than at the mill of the
¢ seigniory, because it was worth nothing, that it made but
¢ very bad flour, and that the miller who worked the mill
“ gave them a very small return.”” On the 26th June 1714,
the judgment of the Prévoté, ordains ¢ that the said sieur

(1) Cugnet (p. 36) makes the following remark :

~

¢ This judgment is rendered in consequence of several arréts of the
 Parliament of Paris, which have decided upon the 71st article of the
¢ Custom, that the seigniors having mills entétled banal, cannot claim
. from the censitaires but the toll of grain consumed by their family,
% because the censitaires have the unrestricted right of having the
« grain they have for sale ground at other mills,”

19
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“ de Vincelotte shall put his mill in order that it may make
“ good flour, and that the said Fournier shall be held to
‘ carry his grain thereto conformably to his deed of conces-
“ sion.”

On the 1st March 1717, the seignior appeales from this
judgment to the Superior Council ; Fournier makes default
notwithstanding his being summoned twice. On the 7th
March of the following year, ¢ the Council before granting
¢ the benefit of the said default, has suspended its judg-
“ ment upon the merits until it is made aware, it is said, of
“ the intentions of His Majesty, respecting the banality of
“ wind-mills, and nevertheless provisionally ordainsthat the
“ said Fournier and other censilaires of the said sieur de
“ Vincelotte shall carry their grain to be ground at the wind-
“ mall of his seigniory.” (1)

This case having been sent before the King, His Ma-
jesty, on the 16th April 1719, addressed the following letter
to the Superior Council, which, at the request of the Attor-
ney-General, caused it to be enregistered at its office on the
2nd October following : (2)

“ We have caused to be examined in Our Council the
“ arrét of the 4th June 1686, in relation to the banality of
“ the mills in New France, and also of the arrét rendered
“ in our Superior Council of Quebec, on the 7th March 1718,
“ in relation to the wind-mill built by the said sieur Joseph
“ Amyotte in his seigniory of Vincelotte, whose right of
“ banality was disputed by Jean Foumnier, an inhabitant of
“ the said seigniory, by which arrét you have suspended
“ rendering judgment on the principal matter in issue until
“ you should be informed of our intentions in relation to the

(1) The judgment and the arréts upon this contestation have pot
been printed. I have an authentic copy thereof in my possession.

(2) 2 v. « doc. seig,” p. 224-
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banalily of wind-mills, and you have, however, ordered
in the mean time, that the said Fournier and other inha-
bitants of the said sieur Amyotie shall carry their grain
to be ground at the wind-mill of his seigniory of Vince-
lotte. We have also had explanations given us touching
the articles of the Custom of the Prévoté and Vicomté of
Paris, which treats of the banality of mills, and by the
advice of our dear and well beloved Uncle, the Duke of
Orleans, Regent, we send yon this letter to inform you
that owr intention is, that you should declare the wind-
mill belonging to the said sienr Amyotte, in the seigniory

¢ of Vincelotte to be a bannel mill, and that nevertheless

you will permit the tenants of the said seigniory to have
their grain ground elsewhere, when the said mill shall be
stopped in any manner and for any cause whatsoever,
We recommend you also to prevent the said sieur
Amyotte from molesting his vassals in relation to this
matter, to which you shall pay particular attention,
without therein making default ; for such is our pleasure.”

248. The intendant Dupuy rendered a judgment on the

10th July 1728, in relation to the wind-mill of the seigniory
of Grondines belonging to sieur Hamelin.

_ Several inhabitants set forth in their petition ¢ that as
they are obliged to go to the wind-mill in the said seigniory,
it is both grievous and prejudicial to them to take their
grain there, in as much as the mill only breaks their

wheat, both because the mill is absolutely spoilt by the
different persons who have worked it heretofore, and
hecause the sieur Hamelin who now works it, not being
a miller by trade, increases the defects in the flour made
by him, and praying us, for the purpose of proving what
they state in their petition, to order that the said mill be
visited and examined by men of skill.”
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The sieur Hamelin replies that his mill : ¢ is in good
“ order, that it is true he has had no miller for some time,
¢ because his miller was a soldier, and the General has
“ taken him away, but that having hired, in his place, a
¢ man who is able to work the mill, he, persisting in stating
that his mill makes good flour and is provided with
“ every thing necessary for it, also requests that it should
“ be examined by men of skill and experience (experts) in
“ such things.”

-
~

The judgment ordains that this visit of experfs be made
and ¢ that the inhabitants shall then continue to go to the
“ mill as they are bound to do, under a penalty of a fine
“ and of the confiscation of the grain that may be taken
“ elsewhere, which grain we allow the said sieur Hamelin
“ to follow and seize.”

249. On the same day 10th July 1728, (1) the intendant
Dupuy made another ordinance declaring the seizure of the
grain of the curé and inhabitants of Ste. Anne de la Perade
in the possession of the miller of St. Pierre les Becquets, to
be good and valid.

It appears that on the 30th Angust 1707, the seignior
of St. Anne had got an ordinance from the intendant Rau-
dot, enjoining the curé and all the inhabitants to carry their
grain to the mill of the said place to be ground, with prohi-
bition of going elsewhere upon pain of confiscation and pay-

ment of a fine.

He again complained that ¢ a number of inhabitants
of his seigniory do not bring their grain to his mill, altho’
they are bound to do so by their deeds of concession.” He
had caused a seizure to be made in the hands of Brisson,
miller of St. Pierre, summoning at the same time all the in-
habitants to whom belonged the wheat at the miller’s, as

(1) Ed. and Ord. v. 2, p. 497.
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well as the miller, ¢ to declare the quantity of wheat or
flour he has belonging to the said inhabitants.” Eight of
the latter appear and plead for their justification, the mill of
the said seignior is out of order, and the bad conduct of his
miller who, they stated, was a dishonest man and well
known as such to the said sieur de la Pérade : they further
stated that the mill was insufficient “ to grind the grain
required for the maintenance of their families.” They also
asked that the seignior be obliged to have mill-weights and
scales at his mill ¢ that after weighing their wheat in the
presence of the said miller, they might weigh their flour
before him.”

The seignior denied the facts set forth by the defendants
for their justification, and prayed that the seizure be declar-
ed good and valid, and that ¢ all the inhabitants, who have
¢ taken their grain to any but the seigniorial mill to which
“ they are bound to go, be condemned to pay toll in propor-
¢ tion to the quantity used by their families.

‘ Taking into consideration, itis said, the deeds of
concession of the said inhabitants, by which deeds they are
indispensably obliged to take their grain to be ground at
the said mill of the said seigniory ; an ordinance of M.
Raudot passed in consequence of a like difficulty, on the
30th August 1707 which obliges them so to do under pe-
nalty &c ;” the Intendant declares the seizure good and
valid, condemns the miller of St. Pierre to hand over the
wheat and flour seized in his hands, to those of the seig-
nior of Ste. Anne, and again prohibits the curé and all the
other inhabitants from taking their grain to be ground else-
where than to the banal mill of the said seigniory, under
penalty of the confiscation of the grain and of such fine as
he may think proper, and of paying toll for the grain
which they shall have taken elsewhere to be ground. (1)

(1) The mill of Ste. Anne, was a wind-mill.
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250. Onthe 22nd July 1730, (1) the Intendant Hocquart
passed an ordinance in the words following :

¢ Upon the complaint made to us by the Dame de Ra-
“ mesay, that some of the inhabitants of her seigniory of
“ Sorel do not send, and refuse to send, their grain to her
mill, although obliged to do so by their deeds:

“ Seing the regulations upon that subject, made by the
¢ Superior Council of this country, we prohibit the said
“ inhabitants from carrying their grain to be ground else-
‘ where than at the said mill under a penalty of a fine of
“ ten livres to be paid to the fabrique of the parish; we
“ only allow them, in case the said mill should not be work-
“ ing and in case their grain shall not have been ground
“ within twice twenty four hours after being taken to the
“ said mill, to carry it to such mill as they may think pro-
« pel‘.”

-

251. By an ordinance of the intendant Hoequart of the
22nd Nov. 1730 (2) five inhabitants of the seigniory of Neu-
ville, summoned at the request of Pierre Savarit ¢ proprie-
“ tor of the wind and water mills in the seigniory of Neu-
“ ville, sold to him with the right of banality” by the Abbé
de Lotbiniére on the 29th June 1720, “ to explain their rea-
sons for not bringing their wheat to be ground at the mills of
the petitioner, although they are bound to do so,”” are con-
demned by default “ to pay the said plaintiff, the toll of all
“ the grain they shall have had ground elsewhere than at his
“ mills, during the lasttwo years, according to the estimation
“ to be made by the curé (rector) and captain of militia of the
“ place, forbidding them and all other inhabitants of the
“ said seigniory, from henceforth carrying their grain to be
“ ground elsewhere than to the mill of the said petitioner,

(1) Ed. and Ord. v. 2, p. 340.
(2) Doc. Seig., 2d. vol. p. 142.
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« ynder the penalty of paying the same dues as those they
« would be bound to pay if they had it ground there, and
¢ also of paying a fine of ten livres.”

252. The inhabitants of the fief de la Duranfaye had
presented a petition to the intendant Hocquart, praying that
the sieur d’Aunteuil, as agent of the seigniors, be held ¢ to
have a mill built to grind their grain.”” It appears that there
was an old mill, but that it was in bad order. Mr. d’Au-
teuil offered to repair it the following spring. By the jud-
ment of the 18th February 1731 (1) the Intendant ordered
¢ that in conformity with his offers, the sienr d’Auteuil in
¢ his said quality, shall immediately repair the mill" of La
“ Durantaye, and in default on his part, we do allow the said
¢ inhabitants to build one at their own expense, upon the
¢ conditions stated in the decree of the King’s Council of
¢ State of the 4th June 1686.”

~

a

253. On the 29th. September 1732, (2) Messieurs de
Beauhamois and Hocquart passed an ordinance in relation
to fanning mills for wheat.

It is therein said that on the 18th May preceding, the
King had made a regulation respecting the flour sent from
Canada to the fsle Royale and other french islands in Ame-
rica, and to facilitate the execution thereof, His Majesty
had sent six cylindrical fanning-mills, and that ¢« altho’
“ these six fanning mills be not sufficient to supply all the
mills in which merchants ordinarily have their grain
ground for commercial purposes, it was nevertheless ne-
cessary to prescribe their usage, even from this year in
the principal mills of the government of Quebec.”

(14
[14
&

6¢

By the first article, these fanning mills were appointed
to be sent to the proprietors of the mills of Sault-3-la puece.

(1) Ed. and Ord. v. 2, p. 519.
(2) Ed. and Ord. v. 2, p. 352.
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Petit-Pré, Beauport, Pointe de Lévy, St. Nicolas and Ste.
Famille in the isle of Orleans ¢ to have all the wheat in
“ general of whatever quality sent to these mills passed
“ and fanned, before converting them into flour.”

The 2nd article prohibits all proprietors of mills and
their millers ¢ from grinding any wheat which has not
“ been passed thro’ the fanning-mill as above, under the
“ penalty, &ec.

The 3rd article, as an indemnity to the proprietors,
grants them six deniers for each minot brought to the mill,
“ upon the condition, that the said proprietors and millers
¢ shall return to the proprietor of the wheat, the tailings
¢ which shall be got from it. ”

And according to the fourth article : ¢ and in conse-
“ quence of these six deniers, the said millers shall take
¢ their toll merely upon the clean and fanned wheat and
¢ not upon the whole quantity of wheat which shall have
“ been brought to them, nor upon a larger rate than
“ that established.

Five new fanning mills were sent the following year
for the government of Montreal, which gave occasion for the
passing of another ordinance, like the first, and made by
the same governor and intendant on the 8th February 1734.
(1) These fanning mills were to be given to the proprietors
of the mills of Lachine, Isle Jésus, Island of St. Héléne and

Terrebonne.

254. On the 20th March 1733 (2) a new ordinance was
passed by the intendant Hocquart, upon the petition of Pierre
Savarit ¢ proprietor of the wind and water banal mills ” of
Neuville, the same who had already obtained by default

(1) Ed. and Ord. v. 2, p. 363.

2) 2 Doc, Seign. p. 155.
) go. p i
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the ordinance of the 22nd November 1730 (supre no. 251.)
He renews his complaint against the inhabitants who go
elsewhere to have their grain ground. The latter reply in
this manner that : ¢ his water mills do not at present make
¢« flour and that his wind-mill is not fitted up in a manner
“ 5o as to supply the wants of the public. ” The grand-
voyer, Mr. de Boiscler, receives orders to ascertain the state
of the place ; and upon his report the ordinance in question
is passed. It declares ¢ that the said Savarit shall be
“ hound to place in his wind-mill a miller by trade and no
¢ other, who shall live in the neighborhood of the said mill,
“ so that he may at all times take care of if, receive the
¢ wheat from the inhabitants and return them the flour
“ when it is ground, and also to keep in one of his mills
¢ worked by water and in his wind-mill, a scale and stamp-
¢ ed weights of iron and not of stone of which the weight
“ isnot known, and to keep the said mills in good order so
“ that they can grind when there is wind or water.

~

-

“ And as to the inconvenience brought under our
‘ consideration by the inhabitants to the effect that when
¢ the wind fails for the wind-mill, or water for the other
mill, the said Savarit wishes them to carry their grain
¢ from one mill to another, as often as three different times.

“ We ordain that in that case the said Savarit shall be
bound to carry the wheat at his own cost and expense,
and in default of his doing so, we allow the inhabitants
to carry their grain to be ground where they please.

(19

[19

4

~

“ We also order the said inhabitants to carry the grain
they may require for their own subsistance, to be ground
at the mills of the said Savarit, as being in the place and
stead of the seignior, and to leave it there during twice
twenty four hours in either of the mills, after which time
they shall be at liberty to take it away and camy it
where they please, without the said Savarit or his repre-

~
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¢ sentatives having any right to demand toll ; in conformity
to the decree of the Superior council of this country of
¢ the 1st July 1675, in relation to banal mills.

N

-~

“ We charge the said Savarit faithfully and promptly
“ to serve the said inhabitants, in preference to all citizens
‘“ and traders, and to keep his mills provided with all
“ necessary implements, under the penalty of an arbitra-
“ 1y fine and heavier penalties if necessary. »

255. On the 15th December 1738 (1) an ordinance is
passed by the intendant Hocquart upon the petition of the
seignior of Beaumont who complained that Joseph Roy, his
censitaire, therein named, had recently built a mill upon
the seigniory of Dame de Vincennes, to which he induces a
number of the inhabitants to go: ¢ which,” he said, ¢ is
“ not permitted but is even altogether contrary to the rights
“ of the petitioner, to the custom in relation to banal mills
‘ and to the clauses contained in the deeds of concession
““ of the petitioner’s inhabitants, by which they are expressly

“ obliged to carry their grain to be ground at the seigniorial
“ mill.”

EN

Roy in his defence stated that ¢ the mill of the seigniory
“ of Beaumont being unable to make good flour on account
of the defective mill-stones, the seignior had allowed his
inhabitants to take their grain elsewhere than to the said
banal mill to be ground.”

~
-~

~

-
N

The ordinance prohibits him from ¢ receiving any of the
inhabitants of the seigniory of Beaumont in the mill he
has lately caused to be built in the seigniory of the
“ Dame de Vincennes, without the consent in writing of the
“ said sieur de Beaumont, under a penalty of ten livres, we
“ also prohibit the said inhabitants of Beaumont, under the

~
~

-
PN

(1) 2nd v. « doc. seig.” p. 159,
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« same penalties, from taking their grain to be ground
« glsewhere than at the banal mill of the said seigniory.

«“ We command the said sieur de Beaumont to have his
¢ banal mill put in order so as to make good flour, and to
¢« have scales and stamped weights therein.”

~

256. On the 10th March 1734 (1) an ordinance is pas-
sed by the intendant Hocquart upon the petition of five of
the inhabitants of the fief Gentilly, represented by Fis.
Rivard dit Lavigne, one of them, for the purpose of having
it ordained that the widow Poisson, tutrix of her son, pro-
prietor of this fief should ¢ immediately build a grist mill
“ upon the said fief for the use and advantage of her tenants,
“ otherwise and in default thereof, that she be deprived, in
¢ her said quality, of the right of banality, and that the said
¢ Rivard Lavigne, one -of the petitioners, be allowed to
“ build a mill, which he offers to do at his own expense,
¢ and keep the same in good order and condition, for him-
¢« gelf, his heirs and assigns for ever, so that it shall supply
¢ the wants and necessities of all the inhabitants of the said
« fief ; and in that case the said Rivard shall enjoy the
¢ rights and privileges of a banal mill !

~

“ We, says the intendant, with the consent of the said
Richard Lavigne acting as aforesaid, have granted to the
said widow Poisson, acting also as aforesaid, a delay of
two years from the day of the signification of the present
ordinance, to procure the means to build the banal mill,
as required by the said inhabitants of the seigniory of
Gentilly, after which period we shall order what may be
right and proper.”

3

-~

[41

[19

[13

[4

-

‘257. The inhabitants of the seigniory of Argentenay,
parish of St. Frangois de Salles, in the island of Orleans,
present a petition to the intendant Hocquart, setting forth

(1) Ed. and Ord. in-8, v. 2, p. 364.
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that by the ordinance of sieur André his sub-delegate, they
are obliged to carry their grain to the mill of the said parish
to be ground ; that they are desirous of submitting to this
ordinance, as they have done up to this time, but that they
cannot do so ¢ without suffering a considerable loss by the
“ bad flour which the miller makes them every day, not
“ only that which they consume in their family, but even
¢ that which they are obliged to sell is found to be badly
“ manufactured, and in respect to which the have continual
“ reproches, which is caused by defective mill-stones.”

Upon a report of experts, showing that the said mill
was in good order and made good flour the complaint of
the inhabitants is dismissed by a judgment of the 23rd
June 1736, (1) which declares that ¢ conformably to the
 ordinance of the said sieur André, the said inhabitants
¢ shall be bound to have their grain ground at the mill of
“ d’Argentenay under the penalties therein set forth.”

258. On the 12th March 1738 (2) the same intendant
passed an ordinance, which, upon a report of experts esta-
blishing that the miller of Beaumont ¢ is not at all skillful ”’
ordains ¢ that a good miller shall be immediately placed
“ in the mill of Beaumont, other than the one at present
“ there, and until it is so done, we allow the said inhabi-
“ tants to have their grain ground where they please.”

In the preliminary observations, it said that ¢ as to the
“ new demand made by the said inhabitants that the
“ miller of the said mill should be bound not only to grind
¢ the wheat belonging to the inhabitants, but also their
¢ other grains, the sieur de Beaumont having agreed to the
¢ justice of the demand and consented to it, we have given
¢ acte thereof to the plaintiffs, and in consequence order

-

~

-~

-

-

(1) Ed. and Ord. in-8, v. 2, p. 539.
(2) 2nd vol., << doc. seig.” p. 173.
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« that their other grain be ground in the said mill as well
¢ as their wheat.”

259. On the 24th July 1741 (1) a decree was made by
the Superior Council upon a contestation between the Ece-
lesiastics of the Seminary of Montreal and the Brethren of
the Hospital, (Fréres Charron) with respect to a mill.

On the 5th Nov. 1726, the Counecil had made a decree
which, upon the petition of the Seminary, permitted to have
the Brethren summoned ¢ to the end that they be condem-
“ ned to pull down a mill upon the land which the said
¢ Ecclesiastics had given them in their seigniory.”

- It appears that by deed of the 11th Febrnary 1730, the
Brethren had ceded to the Seminary a wind-mill with all
its gear, and an arpent of land upon which a small house
was built for the miller. On the 12th Sept. 1740, the
Brethren obtained authority to ask the rescision of this deed
(lettres de rescision) and prayed for a judgment rescinding
the deed, stating that the Ecclesiastics had induced themto
make this cession without the consent of the administra-
tors general of the Hospital.

The Ecclesiastics consented to the rescision of the deed,

but they persisted in praying for the demolition of the
mill.

It appears that as far back as 1705, by protest of the
14th February (Adhémar, notary,) the Seminary had “ op-
‘ posed the building and constraction of the mill or mills
‘ driven by water or by wind, which the Brethren intended

‘“ to make, in whatever part of the Island of Montreal it
‘“ might be.”

The arrét, by the consent of the partics to the resilia-

(1) This arrét is not printed.
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tion of the deed of the 11th February 1730, granted the
rescision of the deed and entire restitution of the property,
condemned the Ecclesiastics to leave the possession and
enjoyment of the wind-mill in dispute to the Brethren, and
likewise the arpent of land and the house ; ¢ and taking into
“ consideration, the arrét adds, that the said wind-mill has
“ only been tolerated for the domestic and private use of
¢ hospital and community of the said Brethren of the
Hospital, the said Brethren are enjoined to have ground
¢ at the said mill the wheat belonging to them only and
“ which is consumed in the said hospital and community;
“ the said Brethren of the Hospital are prohibited from
“ receiving or having ground at the said mill, under any
“ pretext whatever, any other wheat of any person what-
¢ soever, under the penalty, in the event of contravention,
“ of a fine of two hundred livres for the first time, and of
“ double that sum in case of a second offence, the whole in
“ favor of the said gentlemen of the Seminary, and for the
“ third offence, of the demolition of the said wind-mill, and
“ this by virtue of the present arrét and without there being
“ any necessity for another.”

<

-

260. On the 13th February 1742 (1) an ordinance is
passed by the Intendant Hocquartupon a petition of the mis-
sionary and the inhabitants of Contrecceur, of the one
part, and the co-seigniors of the said fief, of the other
part.

The former asked, by their petition, that it be ordained
“ that the co-seigniors of Contrecczur shall, within the de-
“ lay to be fixed by the Intendant, build a banal mill in
“ the said seigniory, and thatin default of so doing within
“ the said delay, it be declared that they have forfeited
“ their said privilege of banality ; and that it be granted
“ to any of the inhabitants or others of the said seigniory

(1) Ed. 2nd Ord. in-8, v. 2, p. 562.
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« desirous of building such mill within a year and a day ;
« the said sieurs de Contrecceur, father and som, having
¢ declared they will not erect a mill in consequence of the
« multiplicity of joint-seigniors, who have the same privi-
¢ lege with them.”

-

~

In this case the sieur de Contrecceur the younger, offer-
ed to ¢ within such delay as it may please the intendant
“ to fix, erect the mill in question, upon the charges,
« clauses and conditions, that he will be and remain the
« proprietor thereof, and that the right of banality, in all
« the extent of the seigniors of Contrecceur shall belong

¢ thereto exclusively.”

-

M. de Contrecceur, the father, and Mrs. widow de la
. Corne by deed before notary of the 4th May 1741 had con-
sented : “ that the said missionary or tenants or any other
¢« person be authorised to erect a banal mill, in the said
“ seigniory of Contrecceur,” yielding for this purpose the
right of banality in favor of the persons who should cons-
truct the mill, upon condition that the mill should be built
and put into order to grind within one year.

M. de Fosseneuve, one of the co-seigniors, then offered
to build the mill, within two year, and M. de Contreccenr
the younger during the present year, adding that, if the said
Fosseneuve wished to have it constructed within the same
delay, he agreed to it, and further that the banality be at-
tached to it throughout the whole extent of the said seig-
niory.

The ordinance of the intendant authorises M. de Con-
trecceur the younger, “ to build the said mill within one
“ year ; unless the said sieur de Fosseneuve do, within
¢ fifteen days after the service upon him of our present or-
“ dinance, make his declaration at the office of the clerk
“ of the jurisdiction of Montreal, that he consents to build
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“ the said mill, in the same delay of one year, on the cofi>
“ ditions and with the same obligations and privileges
“ mentioned, as well inthe edict of the King’s Council of
« Btate, of the 4th June 1686, as in the petition in interven-
tion of the said sieur de Contrecceur the younger, and in
¢ default by the said sieur de Fosseneuve of making his said
“ declaration, within fifteen days as aforesaid, he will not
“ be allowed to erect the said mill ; and by virtue of the
‘ present ordinance, the said sieur de Contrecceur the
“ younger, shall be held to erect the same within one year;
“ as he is hereby authorised to do, on pain of all costs,
% damages and interest, in favor of whomsoever it may
¢ concern.”

-~

-~

261. On the 11th July 1742 (1), the Intendant Hocquart
passes an ordirance upon a contestation between the miller
of Argentenay and some inhabitants of that seigniory, on
the same question as that which gave rise to the ordinance
of the 23rd June 1736 (supra no. 257.)

The miller sets forth, in his petition, that : “ Jacques
“ Asselin and several other inhabitants have, for several
¢ years; refused to bring their wheat to be ground at the
“ said mill, under the pretext that the Plaintiff manufactu-
“ res bad flour, although it is notorious that he has always
“ made it very good............ conduct, the more repre-
 hensible, he declares, as by the regulations of police, and
“ lastly by an arrét of the King’s council of State on the
“ subjeet of banal mills” they were bound to go to his

mill.

¢“ Seeing our ordinance of the 23rd June 1736.... we
“ order, says the intendant, that all the inhabitants of
“ d’Argentenay aforesaid, shall be held to have their grain
“ ground at the said mill under a penalty of ten livres etc.

(D) Ed, and Ord. in 8,v. 2. p. 565, -
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« We further order the said miller to keep his said
“ mill always in good order, and moreover to comply with
“ the regulations in respect to banal mills, under the pen-
¢ alties imposed by the same.

“ We condemn the inhabitants hereinafter named to
“ pay to the said miller the tolls due to him for the time
¢ during which they have failed to bring their grain to be
¢« ground at the said mill, to wit:...... which said re-
“ imbursement, the said inhabitants shall be held to make
“ in wheat or in money at the rate of three livres per minot,
¢ at their option.”

262. By a judgment of the Juge-Bailli (inferior judge)
of the jurisdiction of La Riviére du Sud, the inhabitants
were condemned to carry their grain to be ground at the
mill of that Seigniory. An appeal had been made to the
Prévoté of Quebec, which, on the 13th April 1742, had
confirmed the original judgment, and prohibited the farmers
from carrying their grain elsewhere than at the banal mill
of the Seigniory, if it be not upon the conditions mentioned in
their deeds. 'The inhabitants having appealed to the Su-
perior Council, the arréf of the 12th November 1742 (1)
was given, by the Council, which dismissed their appeal,
in consequence of a report of experts showing : ¢ that the
¢ mills of the Seignior were in very good order and provi-
ded with millers and machinery and tools necessary to

keep it in good condition, and that they made excellent
“ flour.”

~

263. On the 12th February 1746, (2) the intendant
Hocquart passes an ordinance respecting the erection of a
second mill in the Seigniory of Lauzon, upon a petition of

(1) Ed. and Ord.in-8. v. 2, p. 210,
@) Ib. p- 518,
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about sixty farmers, ¢ all grantees of lands in the seigniory
of Lauzon, in the rear part thereof.”

There were co-seigniors, the defendant M. Etienne
Charet, his brother, and the minors Chaily, children of
their deceased sister. The plaintiffs ¢ more than three
leagues distant from the river, without a mill,” prayed that
the defendant be condemmned “ to have a grist mill built
¢ upon the river d’Etchemin in the village Ste. Geneviéve,
“ unless he would rather cede the right of banality to one
“ of the Plaintiffs, or to the whole of them, they being un-
“ able, any longer to withstand the great fatigue endured
“ in carrying their grain more than three leagues through
“ impassable roads for the purpose of having it ground at
“ Point-Levy.”

The defendant replied that in consequence of a like
demand made to him by the farmers two years ago, he had
had the mill-stones and part of the materials and machine-
1y necessary for the construction of the mill in question
taken upon the spot (which was admitted by the plaintiffs,)
but that he was unable to make the building on account
of the difficulties raised by the father of the minors Charly.
The defendant, as well for himself as for his absent brother,
offered to erect the mill in the course of the following sum-
mer, for the convenience of the plaintiffs, provided that Mr.
Charly was obliged to join in the expense of the said mill
according to his rights in the seigniory; by which means
be would be entitled to his share of the profits ; unless the
said Charly should prefer to renounce his right of banality
in the mill, which he should be obliged to decide upon

within a month.

The ordinance is conformable to the conclusions of the
defendant.

264, A judgment of the Prévoté of Quebec, of the
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§2th January 1751, condemns the defendant Joseph Turgeon
to carry his grain to be ground at the banal mill of Monta-
peine, upon the seignior furnishing a practical road to go
thereto. (1)

265. To conclude, the last document relating to this
matter, during the French dominion, that our printed records
furnish us, is an ordinance of the intendant Bigot, of the 25th
May 1757, (2) rendered in a suit in relation to the banality
of a mill, between Claude de Pécaudy, seignior of Contre-
ceeur, and the sieur Martel, seignior of fief St. Antoine,
situate in said seigniory of Contrecceur, as having acquired
it from the co-heirs of the late widow of Jean Louis de
Chapt, Esquire, sieur de la Corne.

The Plaintiff is the same who, by the ordinance of the
13th February 1742 (supra no. 260), was obliged to erect a
banal mill in the seigniory of Contrecceur, which mill he
had in fact constructed. It was a wind-mill. Mrs. de la
Corne had renounced to the banality by deed of the 4th May
1741, mentioned in these two ordinances. She was the
vendor of the defendant. The plaintiff complained that the
latter had had a mill erected, in his absence, ¢ upon the
part and portion by him acquired and had the grain of the
farmers of the seigniory of Contrecceur and particularly that
of the vassals of the Plaintiff, ground every day.” The
1atter had summoned the sieur Martel “ to be condemned
¢ to demolish the mill which he has unlawfully builtin the
said seigniory of 8t. Antoine, otherwise, and in default of
his so doing, within fifteen days after the notification of
the ordinance, that the Plaintiff be authorised to demolish
the said mill, at the cost and charges of the said defen-
‘ dant, and that for the injury which the said mill has
¢ caused to the Plaintiff by reason of the tolls received by

(1) M. Perrault’s extract, p. 71.
/2) 2nd vol. « doc. seig.” p. 219.
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the defendant, that he be condemned to such damages
and interest as the intendant shall please to fix.

The sieur Martel pretended that “ the mill built by the

plaintiff cannot be considered as a banal mill, according to
the terms of the 71st and 72nd articles of the Custom of
Paris ; that by the ordinance made by the Intendant M.
Hocquart, on the 13th Februairy 1742, the said plaintiff was
authorised to build, within ¢ one year in the fief of Contre-
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cceur, a banal mill, according to the terms of the said
ordinance which was a title in his favor, but that he had
lost the right acquired in virtue of such title, for want of
compliance with the terms of the said ordinance within
the time prescribed, which non-compliance still continues
as no mill has been built, which can be considered as a
banal mill under the terms of the said articles of the
Custom, which decide that a wind-mill cannot be consi-
dered as a banal mill, without a title or acknowledgment
in writing, therefore the plaintiff’s mill cannot be looked
upon as such ; that even, if the plaintiff had the right of
banality, he could merely prevent the neighboring millers
from entering upon his lands to seek in grain to grind
(empécher de chasser sur sesterres), and could not ask the
demolition of a mill that the defendant did and could
build upon his own ground for himself, and for the inha-
bitants of his seigniory, and which is not established for
those of the plaintiff; finally he relies upon this essential
point, that the plaintiff has no right of banality, and that
hi$ wind-mill cannot he considered as such, according to
the terms of 71st and '72nd articles of the Custom; that
the plaintiff cannot take advantage of the renunciation
of his predecessors, to whose rights he has succeeded ; that

«¢ the said renunciation cannot be of any use, as the defen-

dant has not taken advantage of it.”

The plaintiff replied “that the defendant had been careful
not to cite the 71st and '72nd articles of the custom, which
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alone would be a sufficient refutation of his pretensions ;
that by the 71st article no seignior can oblige his tenants
to go to the banal oven or mill, unless he have a valid title ;
that the plaintiff has a valid one which is the ordinance
of M. Hocquart, of which the defendant himself appro-
ves by his defence, to which must be added the complian-
ce of all the inhabitants of the plaintiff’s seigniory who
have submitted to it ; that by the renunciation of the de-
fendant’s predecessors to the right of banality, the said
defendant had no right to build a banal mill without the
consent of the seignior who had that right.”

After having seen the deed of the 4th May 1741, by

which M. Contrecceur the elder, and the widow of the late
M. Jean Louis de La Corne had renounced ¢ to the right

3
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which they had to build flour mills, and to the right of
banality which belonged to them within the bounds of the
said seigniory, and having seen the ordinance of M.
Hocquart of the 13th February 1742, which authorised the
plaintiff to build a mill in the delay of one year, the in-
tendant declares : ¢ the mill built by the plaintiff upon
the seigniory of Contrecceur, in accordance with the ordin-
ance of M, Hocquart of the 13th February 1742, to be
banal ; we therefore prohibit the sieur Martel from recei-
ving in his mill any wheat of the inhabitants, either of the
seigniory of Contrecceur, or of the fief St. Antoine which
belongs to him and even to grind the grain grown upon
his domain, destined for the use of his family and servants
upon the said domain, and this, in conformity to the Cus-
tom of Paris, under pain of all costs, damages, and inte-
rests in favor of the said plaintiff, and as to the other de-

mands of the said seignior of Contrecceur, we dismiss
them.”

266. Since the change of dominion, the tribunals have

constantly maintained the seigniors in their right of mill
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banality, as being a legal right of banality. This Court
must therefore declare its existence.

As to its extent, I am of opinion that the law restrained
it to the quantity of grain only necessary for the subsistence
of the family of the censitaire levant et couchant, that is of
the censitaire residing upon the seigniory. The subjection
to the banality did not extend further.

The seigniors who, at the time of the promulgation of
the Seigniorial Act of 1854, had built flour mills, could pre-
vent all persons from constructing them within the limits of
their banality ; and if any were to build one, they had the
right to have it demolished, in having it so changed that it
would not be any longer fit for a flour mill. This right is
sanctioned by a constant jurisprudence which we cannot
ignore. But the seigniors had iiot, in'virtue of their bana-
lity, the right to prevent the construction of other than flour
mills, nor of factories of any kind.

Finally, I am of opinion that the seigniors who had no
mills at the time of the passing of the Seigniorial Act of
1854, cannot claim, by reason of their banality, any indem-
nity, under that act.



PART FIFTH.

WATERS.

267. The rights which the Canadian seigniors claim
in connection with rivers are not confined to rivers not
navigable nor floatable, but, as they, the seigniors, insist,
extend in particular cases, to navigable rivers.

I shall begin with the first of these.

268. The seigniors contend that they have the exclu-
sive property in rivers that are not navigable nor floatable.

In support of this pretension, they invoke three moyens

Or reasons :
1st. Their quality of feudal seignior,—that is to say of

proprietor of the fief.

2nd. The concession, whether express or tacit, of the
river itself, resulting from their title.

3rd. The quality of seignior haui-justicier.

269. Nearly all the seigniories which are traversed or
washed by one of these rivers have been conceded ¢ the
said river included ” or ¢ together with the rivers, ete. to
be found within the extent of the said concession,
or as is sometimes said * the said rivers being in
common ” (mitoyenne),—between the grantee and the
neighbouring seignior. There ave also some concessions,
the titles of which, expressly exclude the river by men-
tioning “ the said river not included.” These last con-
cessions are very few in number. Finally there are some
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that make no mention of rivers, as being comprised in the
concession, or being excluded from it.

270. There are concessions, and they are very nume-
rous, which give to the seigniors superior, mean, and in-
ferior jurisdiction, (haute, moyenne et basse justice), or mean
or inferior jusrisdiction only.

The concession of jurisdiction (justice) does not appear
in any way to have been made to any other person besides
the seignior of the fief; and, with few exceptions, the juris-
diction has been granted in the original title deed of the
seigniory. 'The examples of such grants posterior to the
concession of the fief, are very rare. It sometimes occurred,
however, that, when a seignior, who had not obtained the
concession of jurisdiction by his original title, asked for an
augmentation, that is a second concession adjoining the
first, the exercise of jurisdiction was granted to him by the
new title, not only for this second concession but also for the -
first.

271. Whether it be by virtue of the Common Law or
by virtue of the concession, express or tacit, derived from
their titles, have the Canadian seigniors, independently of
their quality of haut-justiciers, but merely as feudal sei-
gniors, acquired any right over the rivers not navigable nor
floatable ? I am of opinion that in the one as well as in the
other case, they have acquired an indisputable right to the
property in these rivers, that is to say, both in virtue of the
common law relating to fiefs, and of a title of concession
such as above indicated.

From the double fact, that in several concessions, the
river which traverses or waters the Seigniory, is expressly
included and that in others, if is nol, we cannot, as appears
to me, infer the exclusion of the river in these last conces-

sions. Much less could we do so because concessions are
44
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o be found which exclude the river in express terms; frowm
which we ought to conclude that, without such express
exclusion, the river would, according to the places and cir-
cumstances, have been comprised in the concession, other-
wise the exclusion would have been without motive and
without object. I think, therefore, that when mention has
been made of the river, as constituting part of the conces-
sion, it has been only by way of description, mere measure
of wise precaution to which recourse was had, only to point
more correctly, the extent, the amount and the limits of the
concessions,

272. 'The rivers which are not navigable nor floatable
belong to the private domain ; they are in commercio. They
naturally make a part of the hereditaments which they
wash, or in the midst of which they flow. They were in-
tended to water and fertilize these hereditaments. This
was one of the chief means which enabled the fendal seig-
niors in France and their tenants to claim the property in
them, contrary to the pretensions of the seigniors haut-jus-
ticiers, and which led the best feudists to award it to them,
to the exclusion of the latter. These rivers are in the limits
of the fief; the Canadian seigniors may invoke the maxim
in virtue of which ¢ every feudal seignior has, either in do-
““ main, or as holding of him the universal and private pro-
¢ perty within the limits of his censive.” (1) I ought then to
acknowledge that the grantees of fiefs in Canada have be-
come de pleno jure, proprietors of the rivers in question, ex-
cepting in the cases wherein their titles contain an express
exclusion of thesse rivers.

2713. Time not having permitted my giving on this sub-
ject as I have on the others, an analysis of the opinions of
feudists, I must content myself with pointing ont to those

. M(rl)l)f:\er;?:ect:ritique de la jurisprudence, year 1852 p. 784, art
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who would wish to consult them the list of their names,
and the extracts from this works, which are to be found at
page 692, and those which follow, of the treatise on * la
propriété des eaux courantes” by Championnidre. He
divides those authors into several categories :

lo. Authors who make a distinction between small
rivers and rivulets : Bouteiller, Loysel, Boutaric, Duparc-
Poulain, Delalande ;

2o. Authors who attach the right to the titles and the
possession: Guy-Pape, Chasseneux, Bacquet, Loyseau,
Choppin, Gallon, Coquille, Legrand, Marcilly, Bouhier
Bouvot, Fabert, ancien Repertoire, vo. riviére, Pothier,
Chabrol, Hervé ;

30. Authors who assign the water courses to the ri-
parian proprietors: Boerius, Domat, Boucheul, Hévin, Ri-
card, Ferriére, traité historique de la sonveraineté du Roy ;

40. Authors who assign the property in rivers to the
feudal seigniors: Lebret, Fuyot, Henrion de Pansey, Bas-

nage, Hervé ;

5o. Authors who assign the property in small rivers to
the seigniors Aaui-justiciers : LaRocbeflavin Despeisses,
Bobé, Bretonnier, Laplace, Pelée de Chenonteau, Lapoix-

Fréminville.

274. The rivers not navigable nor floatable could never,
in my opinion, be claimed by the canadian seigniors in
their quality of hauf-justiciers, a quality which they invoke
as forming their third title. Recognizing their right to these
rivers by a title which, for all practical eflects connected
with ¢ the seigniorial act of 1854,” ought to suffice for the
exercise of their claims, I might abstain from examining
this third reason, based on this quality of hauljusticier.
Nevertheless, the question having been proposed to us, I
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shall willingly express my opinion, that this reason does not
appear to me to rest on a solid foundation.

Whatever might have been in France the pretensions
of the seigniors haut-justiciers to the property in rivers, not
navigable nor floatable as being an attribute of their juris-
diction, pretensions which appear to me very difficult to ad-
mit beyond the bounds of those customs which, very few
in number, attached such property to the quality of haut-
justiciers. The canadian seigniors on whom such jurisdic-
tion has been conferred, are in a very different position; they
cannot justify their claims by those of the french seigniors.
Their titles are not lost, like those of the latter, in the dark-
ness of ages. We are acquainted with the whole of them :
we have had them all under our eyes and all without ex-
ception sustain the remark which I have already made, that
whenever the superior jurisdiction (la haute justice) was
given, it was always in favor of the grantee of the fief, the
Jeudal seignior, whether it was by the title of the fief itself
or by a subsequent title. Thus, there are two very different
things to consider in the titles which contain, at the same
time, both the concession of the fief properly speaking, that
is to say, of the hereditaments and theirdependencies, which
being susceptible of private ownership, are in commercio,
and the granting of jurisdiction which is an appendage of
the sovereign authority. To the first of these, namely, the
concession of the fief has always been attached the conces-
sion of the river, when that river was included in the deed
of sub-infeudation, while on the contrary, it never was to
the second, that is to say to the concession of Jjurisdiction.
If there exist an exception to the assertion which I make, I
have not had the advantage of discovering it in the course
of my researches, or else I am greatly mistaken in the ap-

preciation which I have made, in this respect, of the titles
of our seigniors.

275. However, it appears to me very reasonable to say
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that the jurisdiction could not be attached to a JSief before
that fief had been created. Now what was the chief ele-
ment in atitle of concession en fief in Lower Canada, if it
was not, in the first instance, to erect under such title g
certain extent of land, then to create a feudal seignior, who
thereby became, in virtue of this title alone, proprietor of the
land thus made a fief; and of every thing which naturally
formed a part of it as being within the bounds or enclave
of this fief? The rivers not navigable nor floatable found
within those bounds ought naturally therefore to make a
part of that original concession creating the fief, and
as a consequence, made to the feudal seignior and
not to the seignior haul-justicier, a quality which could
not exist but as a consequence of the existence of
‘the former, according to the manner in which the Crown
has made the concessions in fief in this country. The
feudal seignior could in such quality alone, have a
directe, on those rivers, and not in his quality of seignior
haut-justicier, which was not given him, so to speak, but
afterwards, and that, because he was already seignior of the

Jief.

“ It is a general principle of the Customs,” says Guyot,
traité des fiefs v. 5, part 2, p. 669, edition of 1751, ¢ that all
“ the land which is in the limits of a seigniory belongs to
“ the feudal seignior, either in useful property or direct
“ property ; thence the water which runs on this land, runs
¢ incontestably on the land of the feudal seignior.

-~

“ These rivers are by the customs and the authors, cal-
¢ led riviéres de cens: the reason is simple; it is that, as
“ the right in water; courses which in law is called aquas
“ gquarumve decursus, carries the right to buil mills and
“ to fish therein, these rights are conceded @ cens; now
¢ the jurisdiction, as jurisdiction, has no directe ; which is
“ so true that if a hereditament be adjudged to a haul-jus-

-

-
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“ ticier, who is not, at the same time, feudal, he will pay
« relief for it, if it be a fief, or cens if it be réture ; that does
« not extinguish the direct or feudal seigniory : thence it
“ seems to follow, as Coquille and LeBret say, that the
“ right in the river is a right of domanial property, that is to

“ say of feudal seigniory.

~

¢« T hold with Chopin, loco citato, and I can say, with
« Coquille and Mr. LeBret, that these small rivers, these
water courses, belong in property to the feudal seigniors
“ whose seigniory they water, if the texts of the custom do
“ not give them to the superior or mean justicier, like Bour-
¢ bonnais.”

[4

-

277. In conformity with those sentiments, then, we
are bound to say that by the concession of canadian fiefs,
the river was given to the feudal seignior and not to the
seignior haut-justicier ; to the proprietor of the fief as making
the said river a part of the body of the said fief, and not as
being an attribute of the jurisdiction which had been joined
to the concession ; more especially would it be so in those
cases in which the jurisdiction had been granted to the feu-
dal seignior by a title subsequent to the original concession
of the fief, since that concession, in the system which I
uphold, had already made him proprietor of the river.

It seems to me only necessary to show the distinction
which I have pointed out, and which rests on the nature
and the tenor of titles of concession in fief, to prove in an
evident manner, how ill-founded are the pretensions of the
seigniors to the property in rivers rot navigable nor floatable,
in their quality of haut-justiciers, which they might have
had in former days.

278. There is another point of view from which we
may consider the claim of the seigniors, as derived from the
title of seigniors haut-justiciers. Is not this right of superior
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jurisdiction, as granted in Canada, of the number of those
rights which are called facultative rights, one of those pre-
rogatives which, to secure the advantages or the benefits
acquired, require the previous accomplishment of certain
facts, of certain obligations ? For example, the care of found-

lings, the cost of the administration of criminal justice &c.
&e. (1).

We scarcely find any instances under the French do-
mination of the exercise of the superior jurisdiction conferred
on the seigniors of Canada. Very few of these seigniors
appear to have exercised even the mean or inferior jurisdic-
tion.

Governor Carleton wrote to the secretary of State under
date of the 12th April 1768 (2). ¢ Some of the privileges
“ contained in these grants appear, at first, to convey dan-
¢ gerous powers into the lands of the seigniors, that, upon a
“ more minute enquiry, are found to be little less than ideal.
“ The haute, moyenne et basse justice, are terms of high im-
“ port, but even under the french government, were so cor-
“ yected as to prove of litle signification to the proprietors ;
« for besides that they could appoint no judge, without the
“ approbation of government, there lay an appeal from all
“ the private to the royal jurisdictions, in every matter ex-
¢ geeding half a crown ; it could not therefore be produc-
«“ tive of abuse and as the keeping of their own judges be-

by

(1) We see by the edict creating a royal jurisdiction at Mont-
real in the month of May 1693, thatas an indemnity for the loss of
their jurisdiction, the seigniors of the Island of Montreal were ¢ dis-
charged for ever, from the salaries payable to the newly created offi-
cers and from being responsible for their mistakes and prises & partie,
likewise from the costs of prosecutions, furnishing prisons, the food of pri-
soners, the support of foundlings, and generally from all the expenses of
justice.

(2) Doc. Seig. vo. 4 or 3, p. 11.
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¢ came too much burdensome for the scanty income of the
¢« canadian seigniors, it was grown into so general a disuse
¢ that there were hardly three of them in the whole province
¢ at the time of the conquest.”

279. Far from being a source of profit to the seigniors,
it seems that the establishment of a jurisdiction could not
be otherwise than burdensome in most cases. On the 12st
November 1664 (1), on the representation of the Attorney
General against the abuses committed in the seigniorial
jurisdictions, the Superior council had rendered an arrét
“ forbidding all inferior judges and procurators fiscal to
“ take any payment or fees from the parties, under the
“ penalty of being treated as extortioners, saving their
“ right to receive salaries from those who have named
¢ them to the said situations ; forbidding them also to ex-
¢ ercise the same, until they have previously taken the oath
“ in such cases required by the royal judges of whom their
¢ Jurisdictions hold, and as respects the salaries of the
¢ clerks of the Courts, notaries and bailiffs, they shall be
¢ taxed by the royal judges in case of dispute.”

-~ o~

-~

“ As for the seigniorial jurisdictions” says M. Garneau,
in his history of Canada, (2) “ no mention was made of
¢ them in creating the Sovereign council, but in the follow-
“ ing year, the Council abolished the law expenses in the
“ courts ; a circumstance which was sufficient to prevent
¢ their existence. Later still, in 1679, Louis XIV passed an
‘ Ediet (3) by which he ordered that the appeals from the

(1) Ed. and Ord. in 80 v. 2, p- 22.
(2) %¢ Edit v. 1, p. 166.

.' (3) Ed. and Ord. in 8, v. 1, p.236-37. The King’s Edict respect-
ng the Ord. of 1667,

‘Art.. “ It is also our will that an appeal shall lie from the seignior-
fal jurisdictions, which are within the limits of Our Prévoté of
“ Quebee, to the said Prévoté, and that appeals from the said Prévoté
“ shall lie before Our said Council of Quebec, which we . prohibit

“
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“ seigniorial jurisdictions should be before the Royal Courts
¢ or the Sovereign council, a circumstance which restrained
“ anew their power. All the seigniories, with but few
“ exceptions, possessed the redoubtable right of superior,
“ mean and inferior jurisdiction, which was acquired by
“ an express grant from the King. This was in America
“ an anachronism, at once, of time and place. Thus, al-
“ though the seigniorial judgesand the officers of their courts,
“ were obliged to obtain for themselves, the sanction of the
¢ royal jurisdiction, to which they were obliged to make
¢« oath to fulfill their duties faithfully, this would not have
“ have been enough, if there ‘had not been added other
¢ shackles, which caused that scarcely a seignior could be
“ found who wished to exercise it at any period : for, to
¢« increase the difficulties of the system, the costs of justice
“ as is stated above, were suppressed in 1664, by an arrét
“ of the Sovereign council which prohibited the inferior
¢« judges and the procurators fiscal from taking any pay-
“ ment or emoluments, under the penalty of being treated
“ as extortioners, saving their recourse to get paid by those
“ from whom they derived their appointments, that is to
“ say, from the seigniors, who were known to be too poor
“ to pay the expenses of a court of justice, of a prison, of
“ judges &e., &ec.”

« from receiving any immediate appeal from the said seigniorial juris-
“ diction.

Art. « And with respect to the other seigniorial jurisdictions which
« are not within the limits of the said Prévoté of Quebee, until such
« time as we bave established other royal jurisdictions, the appeals
“ from them shall lie immediately before Our said Council.”

Ibid p. 242. The King’s declaration of the month of June 1680,

who, on the representation mzde to him that there was a royal court
for the ordinary jurisdiction of Three Rivers, directed that the appeals

from the seigniorial jurisdictions within the limits of that jurisdiction,
would lie before this royal court, subject to appeal to the Sovereign
Council of Quebec.

I3

45
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980. By an arrét of the 2d4th Oct. 1707, (1) the Supe-
rior Council ordered the enregistration in its records of an
ordinance of the Intendant Raudot, of the 22nd of the same
month, by which, in consequence of the King’s orders, he
had suppressed the superior jurisdiction of the seigniory of
Sillery, belonging to the Jesuit Fathers, as well as that of
the fief which they possessed in the town of Three Rivers,
and ordered that the inhabitants of Sillery, should bring
their suits, in first resort, before the Prévoié of Quebec, and
those of the fief of Three-Rivers, before the royal jurisdic-
tion of that town.

281. By the edict of the month of March 1693, (2)
creating a royal jurisdiction at Montreal, we see that the
seigniors of the island of Montreal resigned the jurisdiction
belonging to them in that island ; and by another edict of
the month of July 1714, (3) we also see that the same seig-
niors had made resignation of the superior and mean juris-
diction, which belonged to them in their seigniory of the
Cote St. Sulpice and the isles Courcelles, and which was
by that edict reunited to the island of Montreal, the King
reserving to them only the inferior jurisdiction, as well in

that island as in St. Sulpice, for the recovery of their seig-
" niorial rights.

282. 1 do not know if the seigniory of Sillery is traver-
sed by any river not navigable not floatable, but that of St.
. Sulpice is, by the river St. Esprit. Notwithstanding their
resignation of the superior jurisdiction, the seigniors of St.
Sulpice, did not the less, continue to be proprietors as feudal
seigniors of that tiver. Therefore, it belonged to them, by
that title, from the very moment of the concession of the
seigniory and not by the title of hauts-justiciers.
(1) Ed. and Ord. in 8. v. 2, p- 1562.
(2) Ed. and Ord. in 8. v. 1, p. 276.
(3) Ed. et Ord. in 8o. vo. 1, p. 342.
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283- In fine, the seigniorial jurisdictions, which as
shown by Governor Carleton, were scarcely three in number
at the close of the French dominion, disappeared altogether
with the new rugime. Ninety five years have since elap-
sed. With the disappearance of the right of jurisdietion,
the basis of the pretensions of the canadian hauts-justiciers
could not but necessarily disappear. In fact it seems to me that
we may say of them what Merlin said of the haut-justiciers
of France : “ To effect the cessation of their claim to the
‘ property in rivers, it was therefore sufficient to destroy
¢ the basis on which these pretensions rested ; and that
¢ basis was, as has already been said, their quality of sei-
gneurs-justiciers.

284. 1 shall terminate this examination by remarking
that, by the system which attributes the property in these
rivers exclusively to the title of seignior hawi-justicier, it
will follow that the seigniors of this country, whose con-
cessions do not contain a grant of jurisdiction, will have no
right to the property in rivers not navigable nor floatable
which traverse or wash their seigniories.

285. These rivers which, in the system thatI have
adopted, have become the property of the seigniors, being
part of the private domain, it follows that they may become
the object of a concession @ cens, and of every other con-
tract transferring property. This is admitted by the counsel
for the seigniors. But they contend that, in that case, the
river must be expressly included in the concession made to
the censitaire ; that if the seignior concedes & cens a land
with its boundaries on the river without saying any thing
more, the river ought to be supposed to be excluded from
the concession ; that even if it ows through the midst of
the land, the river is equally excluded, if it be not express-
ly stated in the agreement that it shall constitute a part of

the concession.
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In support of this pretension, the seigniors invoke the

following passage from the Dissertations féodales. (1) ¢ The

13

[19

[19

143

[11

4

BN

[43

(13

[11

[13

111

[13

[13

[13

[4

BN

144

€

-~

[11

&«

<

-~

<

~

«

«

roads belong to the public (he speaks ot the epoch of the
feudal régime.) There has not been the smallest doubt
on that point ; they ought therefore to be given to him in
whose hands were found centred all the rights of the pu-
blic, that is to say to the seignior haut-justicier.”

« But it was not the same with respect to rivers. The
long usage by which the riparian proprietors appropriate
to themselves every thing in the bed of rivers that could
be susceptible of being private property ought to canse
them to be considered as propriefors of the soil.”

“ Since that time, the developement of the feudal sys-
tem has led to the maxim that it must be presumed that
all the private properties are reunited in the hands of the
feudal seigniors ; that these latter conceded them ; and that
no one can claim but that which he will show to belong
to him by a deed of concession or by a possession which
presumes one ; which, in every censuel territory, gives to
the feudal seignior, either in domaine or en directe, the
universal private property, as in every judicial district the
haut-justicier has the public property.”

¢ Thus it can be said : the feudal seignior has the pro-
perty in the rivers, because they were regarded as apper-
taining to the class of private properties at the time of the
supposed reunion of these properties in his' hands, and
that he has not since included them in the concessions a
cens which he has made of different portions of the terri-
tory. But the roads have never been other than public

property, so there is no similarity between roads and
rivers.”

286. From this remark of the author, ¢ it can be said

(1) Henrion de Pansey, v. 1, des eaux, § 7, p. 659 and 660.
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“ that the feudal seignior has not included the rivers in the
¢ concessions & cens which he has made of different por-
“ tions of the seigniory,” I do not believe that we ought to
infer that he wished to enunciate as a legal doctrine or
maxim that the exclusion of the river resulted, de pleno
jure, from the fact that it had not been expressly included
in the concession @ cens. It rather appears to me that he
only wished to declare a fact then existing, the state of the
possession of rivers, such as he saw it at the time that he
wrote his dissertations. To his eyes the fact of the posses-
sion in the hands of the feudal seigniors appeared to be a
general fact in France, and thence he concluded that the
rivers had not been included in the concessions & cens of the
territory which they traversed or washed. But it does not
follow from this that it was his intention to attribute that
state of things solely to the absence of express mention of the
river, as being included in the concession. Judging from
the manner in which he expresses himself, nothing prevents
our believing that, in his estimation, the fact that he verified
might be the result of an express stipulation to the effect of
excluding the river from the concession, made to the censi-
taires. We may so much more easily believe it, that in
paragraph XI of the same dissertation on waters, p. 664, he
expresses himself, in a manner clearly to be undérstood, that
such was, in fact, his idea.

“ In generél,” says he, ¢ all the hereditaments proceed
“ from the seignior, such at least is the presumption of the
“ law.

« It is then the seignior, who, being originally the
¢ proprietor of allthat which borders on the rivers, has dives-
¢ ted himself of it,in order to give it to different individuals,
and that, in consideration of a cens generally of very mo-

“ derate amount.”

~

-

~
~

« But since, in giving the adjacent lands, the seignior
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 Ras reserved to himself the river and specifically the right of
« fishing must not there necessarily be supposed between
¢ him and his tenants an agreement, at least tacit, that he
« ghall have the free use of the banks, and that the riparian
« proprietors could do nothing that might be prejudicial to
« the exercise of the rights which he preserved. Quis vull
“ finemoult ef media.”

This last passage of the dissertation, from the point of
view of the doctrine on the legal effect of contracts, sanctions
in my opinion, the principle that, at least in the absence of
an express exclusion, or an equivalent reservation of the
river, that river is, by law, supposed to form a part of the
concession given to the censitaire by the act of sub-infeuda-
tion (accensement).

287. We read in Pothier, traité du droit de propriété,
no. 53, “ With respect to the rivers not navigable, they
belong to the different individuals who have titles or who
are in possession so as to call themselves proprietors, in the
limits contained in their {itles or possession.

288. Souchet, in his commentary on the Custom of
Angoumois, published in 1780 (1) thus expresses himself :
¢ The seigniors who have sub-infendated their domains,
without reserving to themselves specially the rivers which
waler them, have tacitly included in their accensement the
rivers and the rivulets.” ¢ For that reason, the best au-
thors have strennously maintained that the rivulets and
the rivers, which are not ravigable from their source, be-
long without distinction to the riparian proprietors of the

¢
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(1) Titre des fiefs, chap. 1, art 29.

Championiére who cites him in his chapter des ecaux courantes no.
402, says that Souchet, according to Merlin, “has treated the ques-
tion of rivers better than any other. He adds: “ Perhaps it would be
frue to say that he is the only one who truly treated it.”
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hereditamerits which these rivulets or rivers wash with
¢« their waters......

¢ The seigniors of fiefs who have jurisdiction, and those
who have no jurisdiction, have equally the property in
“ rivers and rivulets which flow in their hereditaments:
beyond their domains they have no right of useful proper-
ty in the waters of rivers which have left their possessons.
“ They have not even any right within the limits of the
“ heredilaments of their censilaires.”

289. If, as might be supposed from the passage above
transcribed from the Disseriations feodales, the feudal seig-
niors in France, notwithstanding the concession of riparian
hereditaments, remained in possession of rivers not naviga~
ble nor floatable, to the exclusion of the proprietors of those
hereditaments, could not that be explained by the fact, that
the French seigniors, not being obliged to concede, had the
power to reserve in their deeds of sub-infeudation, the pro-
perty in rivers, thereby excluding it from the concession,
either in express terms, or tacitly, by remaining always in
possession of those rivers ? Or might we not reasonnably
believe that, if, in the first instance, these rivers had passed
into the hands of the proprietors of the adjacent heredita-
ments, the seigniors had, at a later period, acquired the
property in them anew, whether by means of prescription or
otherwise ?

290. Moreover, even supposing for a moment that,
under the authority of the Custom of Paris and of its juris-
prudence, it was a rule of law that, in default of express
mention, the seignior was not supposed to have included
the river in his concession & cens, could not the origin of
that rule and its justification have been found, solely in the
fact that the French seignior was not obliged to concede.
Being at liberty to concede or not to concede, he could say
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that an extension which he had not expressed ought not, by
way of interpretation, to be given to his liberty, and which
extension the censitaire could not himself hope to obtain,
because he had not even the right to get the land which was
conceded to him; that in such cases one ought to per-
ceive a tacit agreement to exclude the river.

The hypothesis which I have brought forward can have
no application in Canada, where the seignior was obliged
to concede. Even tor that reason, the rule ought to be dif-
ferent. When a river not navigable nor floatable, flows in
the midst of a conceded land, the whole bed of such river
is on the soil of that land ; when the river only borders the
hereditaments, the half of its bed, that is to say, as far as
the middle of the stream, is, equally, situated on the same
soil. 'The waters of this river being naturally intended to
flow through the hereditament, to serve for its improvement,
the censitaire who had the right to demand and obtain the
concession of this same hereditament, ought to be supposed,
in the absence of all agreement to the contrary, to have
wished to obtain it with all its natural advantages and de-
pendencies, in the number of which are, in the first rank, the
waters of the river, more particularly still, when the river
flows in the midst of the territory so conceded.

291. These waters being susceptible of being private
property, the domain in them may, under the feudal régime,
like that of lands properly so called, be divided into direct
domain and useful domain, the first appertaining to the
seignior, the second to the censitaire. Now, the use of
waters and their bed, the profits which the hand of man can
draw from them, form part on the useful domain; it was
the whole of this useful domain that the canadian seignior
was obliged to concede, to transfer by concession & cens.
This. domain ought therefore to belong wholly to the riparian
censitaire, when the agreement does not expressly exclude
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the rivery since there cannot be two proprietors of the sanie
thing otherwise than in copartnery.

292. The seigniors say that, if they are bound to con-
cede, that obligation does not extend but to the lands in
standing wood, and that the small rivers and the rivulets do
not come under that condition. 7To this, there are two an-
swers to be made. In the first place, these rivers or riva-
lets are, by nature, a dependency of the riparian heredita-
ments, and ought, in consequence, to make a part of the
alienation of these hereditaments, every time that an ex-
press agreement does not exclude them. Then,is it true
to say that, in the uncultivated state of the canadian temito-
1y, the small 'rivers or rivalets which fraversed or washed
the lands in standing wood were themselves without stand-
ing wood growing on the soil which served as their bed? I
believe that such an assertion will be in contradiction to the
facts. Besides, I do not know any law which fixes the
number of trees, their quality, their dimensions, as serving
for a rule to determine what part of the soil ought to be con-
sidered in standing wood, and what part ought not.

If the objection, which I oppose at present, was well
founded, and that, in consequence, the river, even when it
flows through the midst of the conceded territory, ought not
to be considered as being included in the deed of sub-in-
feudation, this could only be by reason of the absence of
standing wood on the soil of that river. In that case, would
not the objection be equally valid, if applied to every other
parts of the hereditaments conceded, however small it might
be, which might not be in standing wood at the time of the
concession @ cens. Evidently, there would be the same
reason to say that the one ought, like the other, to be con-
sidered as not being included in the concession.

993. Could not the censitaires, by analogy, invoke the
erfy in the alluvion

laws which govein the right of prop B
46
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formed on the borders of a river which is even navi-
gable ? These borders belong to the private domain of
the riparian proprietors, although the river itself, properly
so called, may belong to the public domain. What proves
it clearly is, that as well in the Roman law as in the French
law, the increase of land and the alluvions formed on the
border of the rivers can only be for the benefit of the riparian
proprietors. Could it be so, if the borders of the rivers were
not already a part of the private domain ? Were it otherwise,
that is to say, if the borders of the rivers were public proper-
ty, it would follow, in the system which confers on the ri-
parian proprietor the property in the alluvions, that the two
parts of which the hereditament of this riparian proprietor
would, in future, be composed, would not be contiguous,
but on the contrary would be separated by that *public pro-
perty consisting often of a line almost {maginary or imper-
ceptible. Would it not be more natural and more confor-
mable to reason to attribute, in that case, the property in the
land formed by the alluvion, to the King or the public, since
the border of the river being already their property, and not
that of the former riparian proprietor, it is the King or the
public who would be the proprietor of the land to which the
allavion would thus come to be joined.

Let us remark, besides, that under the fendal regime
the seignior also profited by this alluvion, in this way that the
directe, which he had on the riparian hereditament, extended
to the increase which that hereditament had derived from the
alluvion. Now he was not, previous tothis allavion, proprietor
of that part of the bed of the navigable river in which it was
formed. There are cases therefore wherein a portion of even
the bed of a navigable river may, according to circumstances,
fall into the private domain of the riparian proprietor, and
this latter becomes proprietor of the soil. It is frue that
This only takes place when the soil in question ceases to be
in the condition of public property, a condition which, as
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long as it continues, does not admit of privale appropriation ;
But for that very reason, the rivers not navigable nor floata-
ble, and the soil on which they flow, being in the opposite
condition, that is, being always in the state of private do-
main, the soil of these rivers, it would seem, constitute na-
turally part of this uncovered land of which it is only the con-
tinuation. The one, like the other, ought to have a pro-
prietor, whether it be the seignior, or whether it be the ri-
parian censilaire. I have already shewn that the latter
ought to be supposed to have become the proprietor of it, de
pleno jure, by the concession a cens, when the river was not
excluded therefrom.

294. Let us now suppose that the property in rivers
not navigable nor floatable is in the hands’of the feudal seig-
nior, to the exclusion of his riparian censitaires, alluvions
may be formed in these rivers, or the receding of the waters
may uncover a portion of their bed, which adjoins the
hereditament of a censitaire, to whom, in that case, would
belong the alluvion or the part of the soil left uncovered ?
Will it belong to the seignior, oz to the censitaire ?

¢ The rights of the riparian proprietors of water cour-
“ ses, not navigable nor floatable, to the benefit of the al-
¢ luvion, are, says Daviel (1), governed by the same princi-
“ ples as those relating to the riparian proprietor of the
“ water courses of the public domain.”

These rights will, therefore, belong to the proprietor of
the riparian hereditament, yet in the system of the seigniors,
he was not proprietor of the soil on which the river flowed
before the formation of the alluvion ; it is the seignior of
the fief who was so, not having, or not being supposed to
have, included the river in his deed of sub-infeudation. This

~ seignior will therefore be deprived of his property by an act

(1) Des cours ‘d"éaux, 3e. ed. v. 2, p. 72, no. B47,
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to which ke is wholly a stranger and which, his censitaire being
equally a stranger to it, forbids every idea of a concurrence
of will on their part that their contract should produce
this effect. The relation between them, arising originally
from that contract, will therefore be changed ; the one will
therefore be deprived of his property for the benefit of the
other ! Whatever happens, the alluvion, as will be seen,
will not the less belong to the riparian censifaire. Since
the matter here only relates to private property, upon what
principle could the alluvion be thus assigned to this cen~
siteire? Is it not reasonable to reply, that it ought to be on
the principle that, being already proprietor of the soil which
previous to the alluvion was bordered by the waters of the
river, he had by that alone, an established right to the pro-
perty of the continuation of this same soil on which the
waters formerly flowed. Now, this' right could not be ac-
quired by him but by a concession @ cens. This concession
included, therefore, the part of the soil of which we speak,
in the same manner as the rest of the soil of his hereditament.
There was only one difference between these two parts of
his property, in relation to the improvement of the soil.
The one uncovered since the very beginning of the conces-
sion had become, from that moment, improveable for certain
purposes ; while the other had not so become, for the same
purposes, but by the formation of the alluvion or the retreat
of the waters, nature having until then placed an obstacle
in the way of such common improvement.

295. I shall further add one remark founded on the act
abolishing the Feudal tenure. Whether the land formed by
the alluvion, or uncovered by the receding of the waters,
ought to belong to’ the riparian proprietor, in virtue of a
right of accession resulting from the concession g cens, or
in virtue of a similar right recognized by the common law
in such matters, nevertheless this right, which has the effect
of causing the return, so to speak, of the part to the whole,
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was acquired by him before the promulgation of « the
seigniorial Act of 1854. ¥ If this act, which is silent on
this right of property, has not caused him to lose it by its
general provisions, the riparian proprietor may then avail
himself of it when the occasion shall present itself. The
feudal seignior, if he should be proprietor of the river and
its bed, will not therefore have but a resolvable property,
(if one may use such an expression here) for the benefit of
the riparian proprietor within the limits of the alluvion or
of the retreat of the waters. The case occurring, this right
will then be decided, without that the seignior can pretend
to any indemnity. For if he is now, as he contends, sole
proprietor of the river, he has not the right to advance any
claim on the money which the legislature has appropriated
for aiding the censitaires in indemnifying the seigniors for
the loss of their seigniorial rights. If the censitaire is not
proprietor of the river, his hereditament is worth so much
the less. The seignior, therefore, at the time of the valuation
which shall be made by the commissioners in the schedules,
will lose in the same proportion, his right of lods et ventes
on this hereditament.

296. Among the French Feudists, there are some who,
in order to confer on the seigneur haul justicier the pro-
perty in rivers, assimilate these to the public roads which
they give to these seigniors. If that similarity could be
correct as regards France, and could furnish for the seigniors
a plausible argument in support of their pretentions, it would
not be so, it seems to me, in Canada. Here, on the contrary
* this manner of reasoning by analogy from the roads to the
rivers would militate in favor of the riparian proprietor.
Our road law of 1796 recognises that the lands on which
these roads are made, belong to the land-owners which
furnished them, by enacting that when these lands become
useless as public highways, they should retwrn to these
proprietors, Cannot the same thing be said of rivers which,
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to use the words of a celebrated author, are  roads that
travel ¥ (chemins qui marchent) ?

297. A still stronger argument, one even decisive of
the question in favor of the riparian censitaire, is that which
the seigniors themselves invoke for their own benefit, against
their suzerain, the Crown.

They contend that when the concession of the fief has
been made to them with boundories on the river, without
further explanation, the river is included, de pleno jure, in
the concession. If in their turn, they, in obedience to the
law, extend to their property another step of the feudal
ladder, by the concession 4 cens, with the same boundary,
what reason is there to exclude the river from this sub-
concession, that is to say, to pretend that the river ought
not to be supposed to be included in it? Where is the law
which would sanction in this manner, to the benefit of the
seigniors, and to the prejudice of their censitaires, a like
exception to the general rule of the assignment of propexty
which the former make for themselves as against their
suzerain. They cannot produce it, much less in Ca-
nada, where the seignior, obliged to concede in preserving
the tie of the feudal institution in all its degrees, necessari-
ly transmits to these grantees all the useful domain of that
which he concedes ; and that which he so concedes, he is
reputed to concede as amply as he has received it himself
from the Crown, on the condition of making this sub-con-
cession ; a condition which gives to a third party the right
to obtain that concession with the extension which I have
pointed out. Such was the desire, such was the object of
the feudal association established in Canada.

. '298. From what I have said, it is easy to ascertain the
opinion which I have formed respecting the property in

rivers not navigable nor floatable, in what can concern the
censilaires,
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Belonging 10 the private domain and being in conse-
quence in commercio, and moreover, being by their nature
a dependency of the hereditaments which they traverse, or
which they wash, these rivers ought to belong, de pleno jure
to the riparian proprietors, within the limits of his heredita-
ment, at least if they have not been excluded from the con-
cession, either expressly or tacitly, according to the circum-
stances. (1)

299. Belonging to the private domain, as I have remar-
ked, these rivers may be the object of every description of
covenant between individuals. Now every thing that is
susceptible of covenant is susceptible of prescription. The
property in these rivers may therefore be further acquired by
prescription, which is one mode of acquiring the property
in things, under our civil laws. “ By the common law,
says Henrion de Pansey, (2) the property in a piece of water
and even in a river can be acquired by prescription.” But
this mode of acquiring by prescription, may profit the sei-
gnior as well as the censitaire. That is a question of fact
for consideration ; it depends on the titles or on the posses-
sion ; titles and possession which, in every particular case,
ought to lead to a decision which is peculiar to it, without
that it should be allowed to argue from such decision to that
which ought to be rendered in an other case, which would
not present the same elements.

Thus, by the system which attributes to the concession

d cens, made simply with boundary to the river, the effect
of including that river in the concession, the seignior might
have re-acquired the property in the river by prescription : in
the same way, by the contrary system, the censitaire might,

(1) « When a riparian hereditament has been sold bounded by the
river althoughin consequence of an alluvion, the extent indicated is
fouud enormously surpassed, the vendor can not recover the excess.
Daviel, v. 1, p. 146,n0. 140.

(2) Deseaux§. 13, p. 670.




368 a

by the same means, acquire that property to the prejudice
of the seignior.

It ought to be the same with respect lo other modes
of transferring property which seigniors and censitaires, like
other individuals, may invoke and make available the one

against the other.

800. That the rivers of which we speak, are susceptible
of passing into the hands of censitaires by means of con-
cession, appears to me to be beyond question. The law
abolishing the seigniorial tenure itself acknowledges it in
principle and in fact, when, in the fifth and the nineteenth
sections, it makes provision concerning all unconceded lands,
waters and water powers. (1) Is this not to declare that
not only the water and the water-powers may be the object
of a concession, like the lands themselves, but that they
have already been so in fact. If by the word “ uncons-
ceded ” the legislature gives it to be understood that there
are waters and water powers in that condition, it equally
gives it to be understood that there some, or that there may
be some, which are in the opposite condition. In the same

(1) There is an error in the french version of the second article of
the fifth section. It says that in the valuation, the ecommissioners shall
point out ¢ toute différence entre la valeur absolue en franc-aleu rotu-
rier” of % toutes terres non concédées, eaux et pouvoirs d’eau” in the
seigniory, ¢ et appartenant 2 icelle et la valeur des droits du seigneur
en icelle ete., ete.” This last word 4cel/e should be replaced by the
word sceuz 3 and the word non-concédées in liew of being placed im-
mediately after zerres should have heen after « pouvoirs d’eau.” The
english version is this : “ Any difference between the absolute value in
Jranc-alew roturier of « all unconceded lands, waters and water
powers,” in the seigniory and appertaining thereto, and the value of the
seigniorial rights theren &c.” It is evident that this word #herein has
reference not to that of the seigniory, but to the words lands, waters
and water powers, and that the word Jands does not relates merely
to that word, but alse to the words waters and water pocers § that
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manner, when, in the fifth section, it speaks generally of
unconceded waters and water powers belonging to a seig-
niory, and when, in the fifieenth, it makes mention of a
particular water power belonging to the seignior, does it not
suppose that there may be some which have ceased to
belong to him, because he has alienated them ? The legis-
lature has further expressed itself in the same sense, in still
more precise terms, by the fourteenth section which fixes
the period at which the conversion of the seigniorial tenure
into that of franc-alew roturier shall take place ; which
period is for every seigniory that of the publication in the
Canada Gazette of the notice of the deposit of its schedule
(Cudastre). As regards the seignior, it says that he shall
possess from that moment in franc-aleu roturier ¢ all the
water powers and immoveable whick now belong to him. ”’
These last words exclude all idea that the seignior had not
the power to alienate, and had not, in fact, alienated, the
water powers of his seigniory. On the contrary, they lead
necessarily to the supposition that there might have been
water powers which now no longer belong to the seignior,
he having placed them out of his hands. In short, if all the
water powers could never cease to belong to the seignior, if
they constituted for him a property which could not be

which provesit clearly is the more exact translation of the same
phrase to be found in the nineteenth section which fixes the appropria-
tion to be made of this difference between the two values, when it has
been established. We there read : « The difference betweea the ab-
« golute value in franc-alew roturier of « all unconceded lands,
« waters and water powers” in the seigpiories and the value of the
“ seignior’s rights therern &c.” This sentence is rendered in french
as follow : « La diflerence entre la valeur absolue en franc aleu ro-
“ tarier de  tous fonds, eaux et pouvoirs d’cau non-concédés,” dans

. . . 3 : 2
“ les seigneuries, et la valeur des droits du seigneur &e.

It is plain that the provision was first written in the english language
and that the french version is only a translation.

47
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alienated separately from the fief itsell, these words of the
statute, which now belong to him, would be altogether des-
titnte of sense.

301. This last system would consecrate the principle
that the rivers not navigable, nor floatable, are not suscep-
tible of being private property, and cannot consequently be
in commercio. This would sink ‘very low the pretensions
of the seigniors themselves to the property in these rivers
because by that system, such property could never have
been acquired by them. However, our legislature has ac-
knowledged that even navigable rivers were susceptible ot
concession in favor of individuals. For still stronger rea~
sons, the first ought to be so.

302. The act 47 Geo. III, (1807) cha. 12, sect. 1, allows
all His Majesty’s subjects, ¢ to fishin any river, creek, harbouxr
¢« or roadstead, with liberty to go on shore on any part within
“ the inferior district of Gaspé, between cap Chat, on the south
“ gide of the river St. Lawrence and the first rapid of the
¢ yiver Ristigouche, within the said district, and on the -
island of Bonaventure, opposite to Percée, for the purpose
of salting, curing and drying their fish, to cut wood for
making and repairing stages, flackes, hurdles, cook-~
rooms and other purposes necessary for preparing their
fish for exportation, or that may be useful to their fishing’
trade, without hinderance, interruption, denial or molesta-
tion from any person or persons whomsoever.  Provided
such river, creek, harbour, or roadstead, or the land upon
“ awhich such wood may be cut doth not le within the bounds
of any private property, by grant from His Majesty or other
title proceeding from such grant made prior to the yéar
1760, or held under and by virtue of any location certifi-
cate or title derived from any such location certificate.

94

29

~
-

The second section which gives to the master of every
iessel belonging to the Uniled Kingdowa and its dominions
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the right to take possession, in the district of Gaspé, of so
much of the beach as may be necessary for curing his fish
&c.... contains the same restriction, ¢ Provided, it is said,
¢ that the said beach be not private properiy by grant from
H. M. &e.

These two provisions with the same restriction which
includes, besides, ¢ any title obtained in virtue of any act
of the legislature of this province” are recapitulated in the
first two sections of an act of 1824 chap. 1, and further ex-
tended to the county of Cornwallis and to the part of the
county of Northumberland lying to the east of cape Tour-
mente.

The fourth section of this act contains however the fol-
lowing proviso: ¢ Provided always that no such nets or
¢« seines asaforesaid, shall be set orused so asto incommode
¢ or obstruct the mavigation or anchorage in any harbour
“ roadstead, cove or place necessary for the common pur-
“ poses of navigation.

303. The act of 1827, chap. 11, gives to justices of the
peace the authority to make regulations for keeping in good
order such parts of the beaches of the St. Lawrence and of
the river St. Charles in the city and banlieue of Quebec as
are not privaie properly.

304. The act of 1831, chap. 38, sect. 1, declares ¢ that
« the proprietors of the lands bordering on the south side of
¢ the said river, below the city of Quebec, shall be entitled
to cut and cure the grass on the beaches or strands there-
“ of, between high and low waler marks, in the front of
“ their respective lols of land and jfarms, to the exclusion
« of all other persons and provided always that in all cases
« of difficulty which may arise, the quiet and public posses-
« sion, as had before the passing of this act, shall avail and

“ be mainiained.

~
-
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In the third section, not only the rights of H. M. but
also those « of individuals in any such beach or strand of
the said river St. Lawrence” are expressly reserved.

Then, the fowrth section says that * nothing in this act
¢« contained shall be construed to extend or give to the pro-
« prietors of the said river any right or title whatsoever to
¢« jnclose or imbank by fences or otherwise the said beaches
¢« or strands, or in any manner to impede the free and open
¢« liberty of navigation and commerce over the said river to
« all His Majesty’s subjects, or to deprive any one of the
« free use of the beaches of the said river St. Lawrence, as
“ by the laws heretofore provided and in force it is enacted
¢ and ordained.

These provisions of the act of 1831 are repeated in the
act of 1836, chap. 55.

305. An act of 1853, chap. 92, relating to the fisheries
on the Labrador coast and north shore of the Gulph of St.
Lawrence contains in substance, in respect to the right of fish-
ing “ on any and every river, creek, harbour, or roadstead,”
and of cutting wood necessary for carrying on the fishery,
the same provisions, as the above mentioned acts of 1807
and 1824 : “ Provided that such river, creck, harbour, or road-
stead, benavigable by boats and crafts usnally employed in
the fisheries, and be not private property, and the land upon
which such wood may be cut, be unconceded by the seig-
nior, or proprietor of the seigniory within which the same
Is situated, or if conceded, remains unimproved or unoc-

cupied at the time, when such wood is cut for the said
purposes ; '

“ Provided that such beach be nof private property
pursuant to @ concession or title deed therefor from the seig-
nior or proprietor of the seigniory, to which the same may
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appertain, or be held by a virtue of a location certificate
from the Crown or title derived therefrom.

306. Iought not to close this analysis of the laws of
our legislature, relative to this matter, without making men-
tion of two of its acts bearing on the use of rivers and ri-
vulets.

. In the session of 1855, a Bill having for its object * to pro-
vide for the remedy of abuses prejudicial to agriculture,” ori-
ginated with a special committee of the legislative assem-
bly. It became law on the tenth August. It is chapter 40
of the acts of that session. The second section has the fol-
lowing provision :

* No person shall enter into or pass through any field,
¢ whether it be sown or unsown, nor along the banks of
“ any river or rivulet, nor-into nor through any garden, cop-
« pice, or any property whatsoever, without the permission
“ of the proprietor, or some person duly aunthorised by him
‘ to grant such permission, under a penalty of not less than
“ five shillings nor more than thirty shillings currency, for
¢« every such offence, and over and above the amount of all
‘ damages occasioned thereby, any law, usage or custom
“ tothe contrary notwithstanding.”

In the succeeding year, haste was made to pass
another act (chapter 102) declaring that the second chapter
of the former, “ shall not be construed to prevent any person
“ or persons from the full and free use of any navigable
“ river, rivulet, stream or water course, and the banks thereof
“ on either side, in that part of this province, which formerly
“ constituted Lower Canada, proper for the floating and
“ conveyance of wood or timber, or for the general purposes
“ of navigation, but that all such rivers, rivulets, streams
“ and water courses and the banks thereof on either side,
“ to such extent as may be necessary, and in accordance
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with the laws, usages and Customs of that part of this
province which formerly constituted Lower Canada, shall
« be and remain free to the public, as fully and entirely, to
« g]] intents and purposes as if the above recited clause of
¢« the aforesaid act had never been passed nor made part
¢« thereof. Provided always, that all persons so passing or
« landing on the bank of any such river, rivulet, stream or
¢« ywater course shall repair immediately thereafter the
¢« fences, drains orditches which they shall have damaged and
¢ be liable for all other damage resulting therefrom.

-
-

307. From the foregoing, I conclude that the seigniors,
like all other individuals, could acquire rights in navigable
rivers, but not, de pleno jure, as seigniors of the fiefs adjoin-
ing these rivers, with the exception of rivers not navigable
nor floatable, the property in which devolved on them by
that mere title. In order to acquire such right in a navig-
able river, it was necessary that they should have an express
concession from the Sovereign, and further, it was neces-
sary that to give validity to the concession of these rights,
they should not be contrary to the public usage of these
rivers, in regard to navigation and commerce, which usage
is inalienable and imprescriptible.

308. The same thing must be said of the property in
rivers not navigable nor flottable, whether they remain in
the hands of the seignior or whether they have passed into
those of his censitaires, which is only a question of title or
possession. The seignior or the riparian censitaire is bound
to submit to the servitudes to which the law of nature or the
civil law, as well as the regulations of police made by a
competent authority, may subject these rivers.



PART SIXTH.

OF THE NATURE OF THE POWER ATTRIBUTED TO THRE GOVERa
NOR AND TO INTENDANT BY THE FIRST OF THE TWO AR-
RETS OF THE 6TH JuLy 1711, oN THE REFUSAL OF ANY
PARTICULAR SEIGNIOR TO CONCEDE.

809. The 22nd question of the Attorney General is in
the following termes:

“ During the period between the cession of the country
and the passing of the ¢ Seigniorial Act of 1854,” did there
exist a tribunal competent to exercise the powers and juris-
diction conferred on the Governor and Intendant by the said
Decree of 6 July, 1711, relating to the concession of seig-
hiorial lands? if such a tribunal existed, did it exercise
those powers, or did it refuse or omit to do so? ” (1)

310. After having prescribed the re-union, to the Crowm
domain, of uncultivated setgmiories, *“ at the diligence of the
“ Attorney General of the Superior council of Quebec, and
‘ upon the ordinances which shall be thereon rendered by
the Governor and Intendant,”” the arrét orders * that all
“ the seigniors in the said Country of New Franee shall
“ concede to the settlers the lots of land which they may
“ demand of them in their seigniories, at a ground rent, and
“ without exacting from them any sum of money as a con-
“ sideration for such concession ; otherwise and in default
“ of their so doing, His Majesty permits the said inhabitants
““ to demand the said lots of land by a summons, and

(1) The arrét is transeribed with its preamble, in my observations
upon the Jez de fief nos. 101 and 102,




376 a

in case of their refusal, to make application to the Gover-
« nor, Lieutenant General and Intendant of the said coun-
¢ try, whom His Majesty enjoins to concede to the said in-
« habitans the lands demanded by them in the said seig-
« niories, subject to the same dues as are laid upon other
« lands conceded in the said seigniories, which dues shall
« be paid by the new scttlers into the hands of the receiver
¢« of His Majesty’s domain, in the city of Quebec, without
« its being in the power ofthe seigniots to claim from them
any dues of any kind whatever.”

-
-~

~
~

311. It must in the first place be remarked that to ren-
der the proceeding required in such a case more regular, the
concession which, according tothe arrét, could be granted by
the Governor and the Intendant, should have beenpreceded,
as I will shortly shew, by the re-union to His Majesty’s do-
main, of the land which the seignior should have thus re-
fused to concede, whether the concession and the re-union
were made by special acts, or by one and the same deed,
by the power appointed to pronounce upon the contestation.

There were, therefore, two kinds of re-union provided for
by the arrét; lo. the re-union of the whole seigniory, in
default of cultivation ; 20. partial re-union, owing to the re-
fusal to concede ; but both tending to the same result. The
re-union in the one and in the other case, was the act of an
authority which, altho’ conferred upon these two functionna-
ries, had not the less a judicial character.

As there are two principal things to be considered in
in the enacting clauses of the arré, namely, re-union and
concession, let us see what had been practised up to that
time to attain this double object, if it were possible, even
casy, to obtain it under the system of concession heretofore

adopted to realise the views of the Sovereign upon the es-
tablishment ‘of his new colony.
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312. At the time of the first concession en fief that is,
during the existence of the company of the hundred asso-
ciates, the judicial authority was confided to the Governors,
“ provisionally and until there be judges of the highest au-
¢ thority established upon the spot for the administration of
“ justice.” (1)

In number 29 of my observations upon the Jew de fief,
T have made mention of the ordinance of Mr. de Lauzon
upon the subject of immediate cultivation upon the pain of
Jorfeiture ; and in number 87, I have related the arréf of the
Council of State of the 21st March 1663, rendered a few days
after the resignation of the Company of New France, and
carrying with it the revocation of uncultivated concessions
within a certain delay. The Governor, the Bishop and the
Intendant are specially charged ¢ to see strictly to the punc-
« tual execution of the present arrét, also to distribute the
“ gaid uncultivated lands, and to grant concessions thereof
¢« in the name of His Majesty.” The arréf, thus, conferred
upon them, both the power to re-unite and the power to con-
cede anew. But even before their arrival at Quebec, they
were virtually deprived of the first of these powers, by the
creation of the Sovereign Council in the month of April of
the same year 1663. They retained, notwithstanding, that
of conceding. In fact, the power fo re-unite, in default of
the execution of the obligations of the grantee, was, imme-
diately after the establishment of the council, acknow-
ledged to belong to that body as a court of law, not only by
the councﬂ itself and by the governor and intendant who
were members thereof, but also by the King and his Attor-
ney General. It follows that this power to re-unite was, in
its natare, a judicial attribute. (2)

(1) Commission of Governor Montmagny, of the month of June
164D, .
(2) These re-unions (o th
property. In France, these questions were

e Crown domain, gave rise to questions of
brought before particular
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318. The King thus expresses himself, in the sixth arti-
cle of his instructions to the commissioner Gaudais, dated the
7th May 1663 (1) and signed by his own hand :

¢« Should any of those to whom the said concessions
« were made, proceed to clear them entirely, and that be-
« fore the expiration of the six months mentioned in the
¢ said arrét (of the 21st March 1663), they shall have com-
¢« menced toclear a good part thereof, His Majesty’s intention
¢ is that, upon their petition, the Sovereign Council shall
¢ grant them a new delay of six months only, which being
¢ finished, he wishes that all the said concessions be de-
¢ clared null.”

-

-

~

~

judges generally called ¢ Judges of the Domain,” and this in virtue of a
special power, which was granted now to one tribunal, then to another
according to the place and circumstances. We read in the new collection
of Denizart, under the word Domaine de le, Couronne § 10: ¢ By the
“ treatise on domain of Lefevre de la Planche we learn that the cogni-
« zance of matters relating to the domain, after having in its origin
“ belonged to the alone Parliament of Paris, afterwards to the Bailles
« and Senéchauz, finally definitively taken from these, was in 1627
« granted to the treasurers of France, with the right of appeal to the
“ high court of parliament.......

“ A contestation arose in 1700 between the courts of engudtes and
“ the high court of parliament, in relation to the right of jurisdiction
“1in matters of domain...... It was decided, 1o. that from the moment
“the right of the domain should be in contestation, whether the Attor-
“ney Greneral, his substitutes, or engagistes be parties, the suits should
“be carried to the parliament,in whatever state the case might be ;
“ 20. that, when the question was confined to the receipt of uncon-
“ tested rights, to leases and their execution, the suits should be
¢ brought before the engudtes.

“ We find in the works of D’Aguesseau, t. 7, p. 533, a memo-
“ rial relative to this question.

(1) No. 40 of the observations upon the Jeu de fief.



379 a

It is also in this way that we see the Governorand the
Bishop (the Intendant Robert had not arrived in Canada)
present to the sovereign council, on the 6th August 1664,
this arréf of retrenchment, and ask that it be executed in
every particular according to its tenor and form (1) and
although the word re-union itself is not written in this ar-
rét, it was nevertheless so well understood (that which in
fact as a matter of course followed from the enactment of
the arrét) that it was necessary previously to pronounce
the re-union, that the Governor and the Bishop in the first
place ask the execution of this arrét, *“ that all the lands
“ which are not now cultivated and made productive be
‘ declared re-united to the King’s domain, to be disposed
¢ of in the name of His Majesty by new concession &c.,”
and that afterwards the Attorney General in his petition,
asks ¢ that all lands held in a wild state be re-united to the
“ King’s domain &c.”

We have already seen that upon this demand and re-
quest, ¢ the council, before deciding thereupon, had ordered
“ that the arrét be communicated to the syndic of the in-
¢ habitants at the diligence of the King’s Attorney General
[14 &0.77

I have established in another place (2) that during the
short existence of the royal government re-established in the
year 1663, the Sovereign Council had rendered an arréf mak-
ing an application of the arréé of retrenchment of the 21st
March 1663. It is that of the 8th November 1664 which
orders the inhabitants of Lauzon to pay, in the hands of the
clerk of the council, the amount of their lease of fishing
grounds. During the same period, the Governor and Inten-
dant who had retained the power thereof, seem to have
made but two grants which I have spoken of elsewhere. (3)

(1) No. 42 of the observations upon the Jeu de fief.
(2) No. 44 of the observations upon the Jeu de fief.
(3) No. 45 of the observations upon the Jeu de fief,
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314. In number 50 of my observations on the Jeu de
fief, I have related at length the a?'ré’t of retrenchmen“t of t{%e
4th June 1672. From the establishment (?f the West India
company up to this period, all the concessions seem to have
been made by the Intendant, in virtue, doybtless, of thenau-
thority which had been already given to him by the arret.of
the 21st March 1663, and which had been confirmed ‘fo him
by the agreement which had been made in 1666 with the
agent of the company. )

315. According to this arrét of the 4th June 1672, the
relrenchment (or re-union) which can be made of the one-
half of the uncleared lands, must be pronounced by ordin-
ances of the intendant ; these ordinances must be executed
according to their tenor and Sform, absolutely and {in last
resort as judgments of superior courts; His Majesty grant-
ing him ¢ for this purpose all authority. jurisdiction and
cognizance.”

If the authority thus conferred upon the intendant, in
terms so characteristic of the attributes of courts, whether it
relates to a contestation between the Sovereign and a sub-
ject, or a contestation between one private individual and
another, is not a judicial authority, properly so called, I
think that we, the judges of the court of Queen’s Bench and
and of the Superior couxt, ought at least to have some doubts
as to the authority with which we are invested. The jurisdic-
tion which we exercise every day, has not been granted to us
in terms more characteristic of the judicial authority than that
which was given to the intendant of the nature or within
the limits spoken of in the arréf of the 4th June 1672.

316. By means of this delegation of jurisdiction, the
intendant is therefore erected into a tribunal of attribution,
to the exclusion even of the Sovereign council, for the deci-

(1) No 48 of the observations upon the Jeu de fief,
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sion of contestations which, without this exceplional attri-
bution, would have been, preserving their contested char-
acter, within the jurisdiction of the ordinary tribunals. The
ordinances of retrenchment (or re-union) which he is called
to render in conformity with the arrét, should the case oceur,
are ordinances which pronounce, to the prejudice of private
individuals, by reason of the non-execution of their obli-
gations, the rescision of their title, the forfeiture of their
rights of property, and the re-union of their lands to the
Crown domain. These ordinances are, for all purposes,
judgments ; the arréf saysso in formal terms. An appeal
might have been had from these judgmenis to another tribu-
-nal ; if the arréf had not declared them judgments in last
resort.

317. On the 4th June 1675, the King in his council of
State renders an arrét of retrenchment, like that of the 4th
June 1672, adding thereto, as regards the condition of the
“lands which were to be re-united to the Crown domain, some
explanatory words which were not in the first of these ar-
réts. Concerning the attribution of jurisdiction in this matter
given to the intendant Duchesneau by the new arréi, it is
the same, and conferred in the same terms, as that which
had been given to his predecessor, Mr. Talon, by the arrét
of the 4th June 1672 ; and relative to the power of conced-
ing, it is stated that the intendant shall, provisionaily, grant
concessions of lands. )

These two last arréts had thus maintained the Inten-
dant in the exercise of the power to male concessions of
lands himself. But by leiters patent of the 20th May 1676,
(1) the Governor was called to exercise this power jointly

with him.

318. Another arrét of retrenchment, is rendered by the
King in his council of State on the 9th May 1679, in conse-

{1) No. 73 obs. on Jeu de fief.
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quence of the papier-terrier ox declaration which the Inten-
dant Duchesneau had made in conformity to the arrét of the
4th June 1675, the substance of which is reproduced in the
new. The King orders the immediate retrenchment of one
fourth of the lands conceded before the year 1665, and not
yet cleared or cultivated, and the retrenchment of the
twentieth part of these lands, thereafter, every year. His
Majesty further orders that the arrét of the 4th June 1675
be executed according to its tenor and form, and enjoins the
Governor and Intendant “ to see to the strict execution of the
present arrét, and to proceed to the distribution and new
concession of the said lands, according to the power given
to them by the letters patent of the 20th May 1676.”

It appears that this disposition of the arrét of the 9th
May 1679 was interpreted as investing the Governor, as well
as the Intendant, with judicial powers in matters of re-union
to the Crown domain. In fact, since the enregistration of
that arrét, up to the first arrét of the 6th July 1711, we see
them almost always acting together in the exercise of that
power. (1)

319. There are two very distinct parts in the enactments
of the arrét of 1711 (see nos. 310 and 311 supra). The first
which is of the same nature and founded upon the same
motives as the arrét of retrenchment of which I have al-
ready spoken, desires that the uncleared seigniories “ be re-
« ynited to His Majesty’s domain at the diligence of the At-
“ torney General of the Superior council of Quebec, and upon
the ordinances which shall be rendered thereon by the

Governor and lieutenant general for His Majesty and the
Intendant of the same country.”

(1]
[19

43

It is perhaps proper to remark that the words re-union
to the domain are inserted in this arrét altho’ they are not to

(1) See the mentions of re-unions in nos. 89, 89 and 92 of obs. on

Jew de fief.
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be found in the preceding arréts, in which the word refrench-
ment only is used, to express nevertheless the same thing.
The object and the operation being the same, it follows that
these firstarréls, like the last, decreed a re-union to the domain.

320. The re-union which must take place by virtue of
the first part of the arréf of 1711, must be sought for by the
Attorney General ; it is anew formality which was not pres-
cribed by the preceding arréts, but which do not the less
serve to bring out in a greater degree the judicial character
of the re-union to the domain. The Attorney General had
intervened in the demand made by the Governor and the
Bishop to the Sovereign council to have the arrét of the 21st
March 1663 executed, although no mention is made in the
arrét, of his appearance.

321. The second part of the arrét of 1711 also relates
to the re-union to the King’s domain, to the prejudice of his
vassal, not to a. re-union of the whole of his seigniory, but
only of a very small portion, that is to say, of a lot of land
which a farmer has asked in concession, and which the
seignior has refused to him. The only question in that case
is of partial re-union, or, if it be desired, of a land properly
so called. But this re-union, although it be partial, is
none the less of the same nature as the first; it has all its
essential characteristics. Like the first, it must be sought
for ; but having for its principal object to insure the exercise
of an acquired right to a private individual, it can only be
asked by that individual, who, by summons, has demanded
from the seignior, in conformity with the arréf, to concede
him a land subject to a rent charge, and has put him en de-
meure to do so. 'The arrét gives him the right of appealing
in that case before the Governor and the Intendant. Itisa
' law suit which is entered into between him and the seignior
on the one side, to have the latter incur the penalty for h.is
tefusal, if that refusal be unjust, and, on the other to obtain
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the land, to the concession of which he has thus acquired a
right. Before the arrét of 1711, altho’ the seignior was
obliged to concede his wild or uncleared lands, the law had
not yet given to the settler a right of action to compel him
to fulfil his obligation. But in this arréf, he finds the ne-
cessary remedy for the obtaining of his demand against the
seignior, that is to say a right of action which he can ex-
ercise in his own name.

The penaltly of refusal on the part of the seignior to
concede, is the forfeiture of his right of property in the land
demanded in concession. This forfeiture, if it be pronoun-
ced, does not take place except by a judgment or ordinance
of reunion to the Crown domain, because in such a case no
concession can be made to the prosecutor in His Majesty’s
name, before the land has been re-united. The matter in
question between the settler and the seignior is a confen-
tious one ; there is consequently @ suit to decide, and should
the event happen, a judgment of re-union to be rendered by
a competent tribunal, as in the case of a re-union of the
whole of the seigniory. (1) There is nothing to prevent the
tribunal thus callcd to pronounce a penalty against one of
the parties, and, on the other hand, to declare the right of
the other party to the concession of the land, to adjudge the
one and the other by one and the same ordinance, as the
courts of justice do every day in a petitory action, upon an
action for execution of a title. The judgment is in such a
case declared to be equivalent to, and to serve as a title to him
who has succeeded in the suit. To constitute the particular
tribunal of the arrét of 1711, the legislator has delegated the

Govemnor and Intendant. They are therefore to pronounce

(1) « Contentious Jurisdiction” ; is thus called, «in opposition to

“the gracious or voluntary jurisdiction, that which takes place

“ bet}weeg two or more parties who contest their respective pretentions,

i: and which concludes by a judgment in favor of the one and to the
disadvantage of the other” (Merlin Rep. verbo « jurisdiction.”)
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the judgment in question ; it is therefore a judicial authority
which they exercise in virtue of a special attribution of ju-
risdiction. (2)

(2) M. Petit, <« deputy of the Superior Councils of the French
colonies > says, speaking of the tribunals of these colonies, in his work

intituled ¢ Droit public ou Gouvernement des Colonies frangoises,”
(Paris 1783, t. 2, p. 224) :

« A\l the matters, which are not specially fixed, are within the juris-
« diction of the ordinary Royal Judges in the first instance, and of the
s¢ Superior Councils by appeal.

« There are but two judges of atéribution in the colonies ; the land
« tribunal (¢7ibunal terrier) for the decision of certain matters rela-
« tive to lands, and the admiralty,or the attribution to the tribunals of
« that name, of matters of a commercial nature.

« The laws upon the composition, the jurisdiction and authority of
« this tribunal (the tribunal terrier) are the declaration of the 17th
« July 1743 and that of the 1st October 1747 for all the Islands....
% (the same two declarations which have been enregistered in Canada.)

« The fourth article of the declaration of 1743, Petit adds, supposes
« ¢ be already existing and confirms the attribution to the Gover-
« nors and Intenda nts, excluding all other judges, of all contesta-
« tions upon the validity and execution of concessions, and relative to
« the localities, extents and limits of concessions. 'The second article
« had already invested these officers with the power to proceed to the
« re-union to the domain of the lands, the grantees of which shall
« not have executed the conditions of the concessions.”

- Note.—For New France, these powers had been granted to both
by the first arrét of 6th July 1711. There existed, besides, for the
French Leeward colonies in America, arréts of retrenchment of the
11th June 1680, 12 October 1683, 92nd August 1687, 26 Sept.
1696, 1st December 1710, 16 October 1713, like those made for
Canada, and cited in my notes on the Jew de fief, giving the same ju-
risdiction to the Governor and Intendant. They are published in the

collection of Morean de St. Mery, v. 1, p - 335, 892, 459, 557 5 v. 2,

p-226 and 395.
49
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922. The second arrél of the 6th July 1711, is in these

words : (1)

« The King being informed that there are lands conce-
ded to the inhabitants of New France which are neither
settled nor cleared, and on which these inhabitants con-
tent themselves with cutting down some trees, thinking by
this means, and by means of the concessions thereof
made to them by those to whom His Majesty has granted
tracts of the said lands in seigniory, to secure to them-
selves the right of property therein, which prevents these
lands being conceded to other and more laborious settlers,
who might occupy them and bring them into a state of
cultivation, and which is also very prejudicial to the other
inhabitants settled in those seigniories; because, those
who do not reside upon their lands nor bring them into a
state of cultivation, do not contribute their share of labor
to the public works which are ordered for the good of the
country and of the said seigniories, which is quite con-
trary to the intentions of His Majesty, who only permit-
ted those concessions to be made with a view to the set-
tlement of the country, and on condition that the lands
should be settled and brought into a state of cultivation,
and it being necessary to remedy such an abuse; His
Majesty being in his Council, has ordained and ordains,
that in a year and a day at the furthest {rom the date of
the publication of the present decree, the settlers in New
France who do not reside upon the lands which have
been conceded to them, shall be held toreside thereon
(@y tenir few el lieu) and to bring them into a state of
cultivation, in default of which, and after the lapse of the
said time, it iz His Majesty’s will that on the certificates
of the curates and of the captains of militia in the settle-
ment (capitaines de la céte), to the effect that the said
settlers have been a year without keeping house and

(1) Ed. and Ord., in-So, 1. 1, p. 826,
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* home on their lands, and have not brought them into »
“ state of cultivation, they shall be declared to have forfei
“ ted the right of property therein, and the same shall
¢ thereupon be re-united 1o the domain of the respective
“ seigniories, in pursnance of orders to be pronounced by
* the sieur Begon, Intendant in the said country of New
“ France, whom His Majesty comnmands 10 see 1o the exe-
‘¢ cution of the present decree.”

523. It is not a new jurisdiction which this arrét gives
to the Intendant in matters .of re-union to the domain of the
seigniors. This jurisdiction had often been exercised by
his predecessoss. (1) Altogether favorable to the seigniors, the
latter never expressed a doubt as to the judicial nature of the
power with which it had invested the Intendant to pronoun
ce these reunions to their domains. The nature of this
authority, the object of its exercise, its effects, are, never-
theless, ilie same as those granted to the Governor and the
Intendant to pronounce the reunion, whether of the entire,
or of a part of a seigniory, to the Crown domain.

324. To this general jurisdiction of the Intendant in
matters of reunion to the domain of the seigniory, an excep
tion was made by an arrét of the King’s Council of state of
the 5th May 1716, in favor of the Ecclesiastics of the Semi-
nary of St. Sulpice, seigniors of the Island of Montreal and
of 8t. Sulpice : (2)

7\5 Ocd. of the 31 October 1703 for the seigniory of Berthier, of
the 7th July 1710, 30 June 1712 for the seigniory o%‘ St Ours (these
two last are not printed, but are mentioned in &n ordinance of the In-
tendant Bégon of the 27th June 1714), of 5th June 1707 for ﬂle~ Is‘—

and of Montreal (Cugnet’s Extraits p. 22) of the 22nd 'June 1.100,
27th May 1707,26th May 1708 and 5th July 1710 meimoned n ap
arrét of the King’s Council of state of the '5th May 1716, rendered
apon the petition of the Seminary of St. Sulpice.

(2) Ed. and Ord. in-So,v. 1, p. 357.
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« His Majesty taking into considera tion that if the
said Ecclesiastics were compelled to have recourse to the
Intendant of the said country, respecting the said uncul-
« tivated or abandoned concessions, they would become
exposed to lenghtened proceedings, by their remoteiness
from the city of Quebec, where the said Intendantresides,
whose stay at Montreal is not long enough for the dis-
cussion of such matters, moreover in case of appeal from
« his ordinances, the parties interested therein are held to
institute them in France. For all which His Majesty being
willing toprovide, having heard the report and having taken
every thing into consideration, His Majesty in council,
by the advice of the Duke of Orleans, Regent, hath or-
dained and doth ordain, that upon the demands of the
Ecclesiastics of the Seminary of St. Sulpice, for the re-
nion to their seigniory of the concessions by them made,
they shall proceed before the royal judges of Montreal,
« and by appeal to the superior council of Quebee for their
« decreeinthe premises. Provided, nevertheless, that the said
officers shall not take cognizance of ordinances heretofore
rendered by the Intendantof the said country, with respect
to which proceedingsshall obtain inthe usual manner, and
according to the terms of the ordinances in cases wherein
the proprietors of the said concessions or their assigns
« seek a remedy against them. His Majesty doth neverthe-
¢« less ordain, that the said ordinances shall be put in exe-
cution according to their form and tenor provisionally,
« yntil it be otherwise ordained.”
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It is perhaps puerile to remark that this errét acknow-
ledges the fact that the reunions to the domain belonging to
a contentious authority, are necessarily within the jurisdic-

tion of a judicial tribunal, be it an ordinary, or a par-
ticular one.

325. The abuses, which the two arréts of 1711 sought
to remedy, continuing to exist, the King thought fit to
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render an other arrét bearing date the 15th March 1732, (1)
by which he prohibits not only seigniors, but also all other
proprietors, from selling any lands which are uncultivated,
en bois debout, upon the pain of the nullity of the deeds of
sale, of the restitution of the price and of the reunion of
these lands to his domain, and orders that the two arréts of
the 6th July 1711 be executed according to their tenor and
form.

326. I have already stated that, under the operation of
the different arréts of retrenchment, it seemed to me neces-
sary, to proceed regularly, previously to pronounce the re-
union to the Crown domain, even when the word reunion,
was not written in the arrét. The King’s declaration of the
I'7th July 1743 (2), “ concerning the concessions in colo-
nies ” proves it in an incontestable manner.

It seems notwithstanding that the form of proceeding
in this matter had varied in the different colonies, even in
the one and the same colony, as we learn from the preamble
" of this declaration, which is thus conceived :

“ We have, after the example of the Kings, our ances-
tors, authorized the Governors and Intendants of our colo-
“ nies in America, not only to grant alone the lands
“ which we cause to be distributed to such of our subjects
“ as are willing to settle thereon, but also to proceed to
“ re-unite to our domain such granted lands as are liable to
“ reunion, by not having been brought into cultivation;
“ and they have also cognizance, to the exclusion of the
ordinary judges, of all differences arising between the
“ grantees or their assigns, as well with respect to the
“ validity and execution of the grants, as to their situation,
“ extent and limits ; but we are informed that, up to this

(1) Ed. and Ord. in-8, v. 1, p. 531. See obs. on the Jew de fief

no. 103,
(2) * TIh p. 572,
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¢ time, there hath been scarcely any thing certain, either

with respect to the form of proceeding, in case of the
reunion of grants, or of the trial and adjudication of suits
between the grantees or their assigns, or with respect to
the method to be adopted for obtaining relief ugainst the
ordinances rendered by the Governors and Intendants on
this matter, so that not only have diflerent customs been
introduced in the several colonies, but also in one and
the same colony there have been frequent variations in
this respect : In order to put an end to that state of un-
certainty, upon matters of such interest to the security
and tranquillity of families, we have resolved on establish-
ing by express law, fixed and invariable rules to be
observed throughout our colonies, both as to form of pro-
ceeding to the reunion to our domain of the concessions
which are liable to be thereunto re-united, and as to the
trial of issues arising therefrom, also as to the modes
of recourse to be pursued by those who may deem them-
selves aggrieved by the judgments which may be ren-

dered.”

The first article confirms the power of the Governor and

Intendant to make concessions jointly.

-~
-~

o~
-

46

The second article states

—*¢ They shall in like manner proceed to re-nife to
our domain the lands which are liable to be re-united
thereto, and this shall be at the diligence of our attornies,
in the ordinary jurisdictions within the limits of whose

cognisance the said lands shall be situated,”—and ac
cording to the third article :»

—* They shall not grant lands that have once been
conceded, although liable to re-union, uniil after their re-

union shall have been adjudged, on pain of nullity of the
new concessions, without prejudice nevertheless to the
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re-union which may always be sued for against the first
grantees.

~—*¢ They shall also contifue to have cognisance, fo the

¢ exclusion of all other judges, of all differences arising bet-

ween the grantees and their assigns, as well as to the
validity and execution of the grants, as on the subject of
their situations, extent and limits, etc., etc., ete.”

Art. 5.—* We declare to be null and of none effect all
grants which shall not be made by the Governor and In-
tendant jointly, or by the officers respectively represen-
ting them, as also all reunions which sball not be pro-
nounced, and all judgments which shall not be rendered
in common by them or their representatives. Neverthe-
less we empower either of them, in case of the decease of
the other, or of his absence from the colony, and of adefect
of officers capable of representing such as may be dead
or absent, to make the grants alone, and even proceed to
the reunions to our domain, and to the adjudication of
suits between the grantees, calling nevertheless upon such
officers of the superior councils or jurisdictions as he
shall think fit. And he shall be held to make mention
as well on the concessions and reunions, as in the judg-
ments upon private suits, of the necessity in which he
may have been so to proceed, on pain of nullity.

Art. 6.— In cases in which the Governors and Inten-
dants shall be of different opinions, on applications made
to them for land, it is our pleasure that they do suspend
the issuing of grants until they receive our orders, upon
the statements they shall make to us of their motives;
and in cases of a division of opinion between them, whe-

ther as to judgments of reunion, or upon differences bet-
ween proprietors of grants, they shall call in the senior
member of the superior council, or in case of absence or
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« lawfal impediment, two councillors next following him
in the order of the list, the whole without prejudice to the
« casting vote of the Governors in matters concerning our
“ service, in which, it is to obtain.

3

-~

Art. 7.— In mattersin which it shall happen that local
“ vyisitations, and nominations, and reports of experts or in-
“ quests are ordered, the enactments in that behalf of the
“ twenty-first and twenty-second titles of the ordinance of
“ one thousand six hundred and sixty-seven, shall be ob-
“ served on pain of nullity.

Art. 8.—¢ The parties may have their remedy by appeal
“ to our council from judgments rendered by the Governors
“ and Intendants upon the said private differences and upon
‘ reunions to our domain. The said appeals may be insti-
“ tuted by mere ¢ actes,” and the petitions which shall be
¢ presented accordingly, shall together +with the paper-
‘ writings of the parties be transmitted to the Secretary of
“ state for the marine department, in order that upon his
‘ report thereon, in our council, we may do therein as shall
“ be meet.”

327. Afterward, by another declaration, made on the 1st
October 1747, (1) for the interpretation of the preceeding,
and to prevent, “ the many appeals that parties condemned,
it is said, make, for the purpose of maintaining themselves
in their unjust possessions ¢the King ordains” that the judg-
ments which shall be rendered in consequence of our decla-
ration, ¢ by the Governors Qur Lieutenant-generals, and the
‘ Intendants in our colonies, or by the officers who repre-
sent them in these matters, the cognisance of which is
attributed to them in preference to all other judges, be
prpvisionally executed, and notwithstanding the appeal
thereof which may be instituted, and without prejudice

(1) Ed. and Ord. in-8, v. 1, p. 590,

113
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¢ thereto : leaving nevertheless to the prudence of our said
“ Governors and Intendants, in the cases in which they shall
deem proper, not to order the provisional execution of
their judgments, except upon the condition of giving good
and sufficient security by the party in favorof whom they
¢ shall have been rendered, and our said declaration shall
moreover be executed according to its tenor and form.”

328. These two declarations, in prescribing a more re-

.gular form for proceeding in future to the reunionsto the
domain, virtually confirm the preceeding reunions, in how-
ever irregular a manner these may have been made, such
as the reunion which necessarily followed from a new con-
cession, made by the Governor and Intendant, of a seigniory,
abandoned or uncleared by the original grantee, without.
mention of reunion having been made, or that this reunion
was adjudged in express terms by the title of the new con-
cession, or by an ordinance distinct from the title. More-
over several of the new concessions thus made had been
confirmed by the King. (1)

329. I have seen three ordinances of reunion, rendered
after the arrét of the 6th July 1711.

The first, which is of the 1st March 1714, and which
has not been published, is that of Messrs. Vaudreuil and
Bégon, pronouncing the reunion of the Seigniory of Mille-
Isles conceded to sieur Dugué on the 24th September 1683.
Mention thereof is made in the title of the new concession
of this Seigniory to MM. de Langloiserie and Petit, of the
5th March 1714. (2)

(1) See Obs ; upon the « Jeu de Fief » nos. 59, 63, 75, 76, 85, 89
92 ‘and 94, where mention is made of retrenchments or reunions, made
in different ways, before the arrét of the 6th July 1711.

(2) See my notes upon the Jeu de Fief, no. 107, and Titles of Seig=
niories p. 59. 50
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The second which, also, is not published, is that whici
re-unites the fief St. Etienne, near Three Rivers. It was
rendered by MM. de Beauharnois and De la Rouvilli¢re, on
the 6th April 1737, and is founded upon the arréts of 1711
and 1732. Mention thereof is made in the new title gran-
fed to the company of the St. Maurice Forges, on the 12th

September 1737. (1)

The third ordinance is tha which re-unites twenty
scigniories at one time, and of which I have rendered an
account in my observations upon the Jew de F'ief, no. 114.
It was rendered by Messrs. Beauharnois and Hocquart, on
the 10th May 1741. (2)

330. The ¢ Seigniorial documents’’ furnish us with
but one case of the partial reunion of a Seigniory, upon the
refusal of the seignior to concede. - It is that which I have
reported no. 174 of my observations, upon the cens et rentes,
and which gave 1ise to the concession of the 13th October .
172i, made to the widow Petit in consequence of an arréf
of the King’s Council of state of the 2nd June 1720. (3;

331. As regards the reunions of lands en censive tothe
domain of the seigniors, pronounced by the Intendant alone,
they are in great number. It is sufficient to open M.
Cugnet’s collection to convince one’s self. There are also
some ordinances of the Intendants, declaring the reunion
of arricre-fiefs to the domain of the dominant seignior. On
the 3rd October 1731, Messrs. Beauharnois and Hocquart
write to the minister that the Intendant (M. Hocquart) in
conforming himself to the second arréf of the 6th July
1711, had pronounced, since he had been in Canada, the
reunion of more than two hundred concessions to the do-

(1) Documens Seig. p. 191.
(2) Ed and Ord. -8, v, 2, p. 335,
.7

(3) 2nd vol. ¥ Doc. Seig. P



395 a

main of seigniors, in default of the grantees holding hearth
and home ( feu et liew).

332. In the reunions to the Crown domain in virtue of
the first arrét of the 6th July 1711, there exists an essential
difference between the reunion of an entire seigniory, in

‘default of ifs being cleared, and the partial reunion of this
same seigniory, that is to say, of a lot of land within its li-
mits, upon the unjust refusal of the seignior to concede to
the settler who demands it of him. In the first case, there is
no 1ight acquired to a third party ; this third party is the
settler who has summoned the seignior to concede him a
land within the limits of his fief, and has put him en de-
meure to make him this concessicn ; it is he alone, and not
the attorney general, who has the right, in such a case, to
seek the reunion to the Crown domain, of the land the con-
cession of which has thus been refused ; not that the said
land may be afterwards, according to the wishes of the Go-
vernor and the Intendant, conceded to the first comer, but
that, in conformity to his acquired right, it be conceded to
the prosecutor himself by these two officers, in execution of
the judgment of reunion which they have been obliged to
render against the other party in default, the seignior. The
arrét of the King does not content itself, as in the first case,
to give to these two officers the power to concede ; it orders
them to make this concession to the individual himself who
has obtained the judgment of rveunion. This concession
is not therefore a simple act of administration of His Majes-
ty’s domain, but truly and purely an act executing.thibj judg-
ment, an act which is necessarily the fulfilment of it. In
the one or the other, it is a question, it is true, of a conlen-
tious right, in the exercise of which the Crown finds its?lf in-
terested ; but, in the first case, the Crown is.so alone; mlthe
second, on the contrary, it is a third party in the first ins-
tance, and principally ; the Crown which is not a party to
the suit, is interested in but a secondary degree, only
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for the collection, for its own profit, of the rents which the
reunion has the effect of making it acquire. The right
being contentious, the tribunal called upon to judge, what-
ever it may be, cannot but be a tribunal invested with judi-
cial authority, were that authority even restrained to that
simple object ; and consequently the acts of that tribunal can-
not have a different character.

If the cognisance of such a contestation had devolved
to the Superior Council, instead of the Governor and Inten-
dant, it could not be doubted that the authority exercised by
that court in virtue of that devolution, would have been a
judicial one. How can it be reasonably pretended that it
has lost this character, only because the King thought fit to
grant it to a particular tribunal which he created expressly
to exercise it? Is it that the nature of that authority does
not always remain the same, whether it be exercised by one
tribunal rather than by another ? If we could suppose the
contrary, that is to say, that that authority, at the moment of
devolving upon the Governor and the Intendant, must have
completely changed its character, ceasing to be judicial to
become purely administrative, the cause of this change
could be attributed to this sole fact that one of these func-
tionaries was the Governor of the country, thence concluding,
I do not know upon what principle, that he could be no-
thing else than a simple administrator, that all the authority
which he could be called upon to exercise, whatever it
might be, could have no other character than that of a purely
administrative authority, that this character must be su-
preme in all its acts, although these acis could not have
been completed except by virtue of a special law relating
to the adm.inistration of justice, and appointing the Gover-
nor to participate in this administration. Where would this
system take us under the new government which has fol-
lowed.the cession of Canada? Until a very late period, the
first tribunal of the province, the Court of appeals, was al-
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most exclusively composed of the Governor and the mem-
bers of the Executive Council, all of whom, as such, were
merely administrators. Nevertheless it was never pretend-
ed, and I do not believe it will ever be, that when the Go-
vernor and his councillors took their places upon the bench
of that Court, that the functions which they filled were
administrative and not judicial.

333. Such was the state of things under the French Go-
vernment.

The seigniors who pretend that, since the cession of
Canada to England, there has existed no competent tribunal
"to exercise the authority, devolved upon the Governor and
the Intendant, to re-unite to the domain and to concede,
upon the refusal of the seignior to make that concession,
found themselves principally, if not exclusively, upon the
eighth section of the Judicature act of 1794 (34 Geo. 3 chap.
6) (1) which had established the old Courts of King’s Bench
which sat in superior and inferior terms.

We read in that section :

¢« The said Courts of King’s Bench shall, respectively,
¢ in the superior terms aforesaid, have full power and ju-
« yisdiction, and be competent to hear and determine all
¢ plaints, suits and demands of what nature soever, which
¢ might have been heard and determined in the Courts of
« Prévoté, Justice Royale, Intendant, or Superior Council,
« ynder the government of the province, prior to the year one
« thousand seven hundred and fifty nine, touching rights,
« remedies and actions of a civil nature, and which are not
« specially provided for by the laws and ordinances of this
“ province, since the said year one thousand seven hundred
« and fifty nine, and the said Courts of King’s Bench shall
“ respectively be competent to award and grantall such rerme-

(1) Sanctioned by the Governor on the 31st May 1794.
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« dy, as may be necessary for effectuating and carrying in-
to execution the judgment or judgments thereof, which
may be made in the premises aforesaid, and which to
¢« law and justice shall appertain. Provided always, and
« it is also enacted, that nothing in the present act shall ex-
« tend to grant to the aforesaid courts of King’s Bench, any
« power of a legislative nature, possessed by any Court
¢ prior to the conquest. ...

-~
-

[3

-

334. Thus, as regards the first part of the 22nd ques-
tion of the Attorney General, that by which he asks if, in
the matter of reunion to the Crown domain, the tribunals
created after the cession of the country were competent to .
exercise the authority devolved upon the Governor and the
Intendant ; the partisans of the negative side ought, to justi-
fy their system, either to base it upon this eighth section of
the judicature act of 1794, and consequently maintain that
the Courts of King’s Bench created by that act, were not in-
vested, or were deprived, of the judicial authority which
might have belonged, in civil matters, to any tribunal pre-
vious to the cession, other than that of the Prévoté, or of the
Justice Royale, or of the Intendant, or of the Superior Council;
or else, they must pretend that the authority in question was
not a judicial one, but merely an administrative or legis-
lative authority.

We cannot, for any time, entertain the last of these pro-
positions, that which would result in atiributing a legisla-
tive character to the anthority exercised by the Governor and
Intendant in matters of reunion to the Crown domain under
the french government. It is sufficient to express it to per-
ceive its falsehood, not to speak of its absurdity.

I will not return to the other question, that of knowing,
whether that authority was judicial or administrative. I
think I have already clearly established that it had the first
of these characters. Those even who support the negative
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admit, in view of the fact that there was a Court of the I
tendant, that it was in the quality of a judge that that func-
tionary exercised the authority, which was given to him
alone by the second arrét of the 6th July 1711, to re-unite
to the domain of a private seignior the land of his censitaire
in default of holding ¢ hearth and home” by the latter.
They acknowledge then that an authority of this kind is a
judicial authority. Now, how can they atthe same time
refuse to recognise the same character in the authority
granted by the first arrét of the 6th July 1711, jointly to the
Governor and Intendant, since that authority is of the same
kind, has the same object and produces the same effects.

335. We must then fall back upon the provincial sta-
tute of 1794 and see if its eighth section excludes all other
jurisdiction, than that which was exercised by the four french
tribunals therein named. If that be the case, the objection
which is made, may appear plausible ; because then all the
authority of the Courts of King’s Bench would have been
restricted to the attributions which are enumerated in this
eighth section. But is it correct to say that the authority of
these Courts was thus restricted within the limits that this
enumeration, considered by itself, would seem to show ? I
do not believe it, and the statute of 1794, and the judicature
acts preceding it, equally prevent me from believing it. The
authority which was confided to the court of King’s Bench,
and which has devolved to the present tribunals, in eivil
matters, is as general, as extended as possible ; it is, at
least as much as that which had been granted to the tribu-
nals, to which these courts succeeded in 1794, and which
had administered justice since the cession of the country.

In fact, it is not exclusively in this eighth section, that
we must search to find the extent of the jurisdiction of these.
courts. 'The second section of the statute which creates
them, had already declarcd that they shall have  original
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-

¢ jurisdiction to take cognizance of, hear, try, and determine
« qll causes as well civil as criminal, and where the
“ King is a party, except those of purely admiralty jurisdic-
¢ tion.”

“ In all civil cases” says the statute. These words, it
seems to me, are extended enough, general enough, to in-
clude all suits, all contestations, all causes of whateverkind,
which, under the existing laws, might arise, and be carried
according tothe judicial organization of those times, before
any tribunal in Canada, under the French dominion, whether
the tribunal of the superior council, orla justice royale, or
the prévoté, whether the tribunal of the Intendant only or
that of the Governor and of the Intendani. The statute,
in merely excepting the admiralty jurisdiction, conferred, by
that alone, upon the Courts of King’s Bench all kinds of ne-
cessary jurisdiction, in civil matters, to give justice to the
citizens and to maintain them in the plenitude of their rights
and in the enjoyment of their property, whether these rights
had been acquired by them in virtue of contracts or in vir-
tue of the laws of the State. The legislator did not desire
and could not desire to deprive them of any part of the one
or of the other. The citizens were therefore maintained in
the actions proper to guarantee them, on the one hand, the ex-

excise of these same rights, and on the other, the recovery of
that same property.

We must not then take, in a restrictive sense, the enu-
meration which, by a simple measure of precaution, the le-
gislature has thought fit to make in the eighth section of the
statute of 1794. It has not proceeded in a way torestrain
the dispositions of the second section. This enumeration
in an explanatory way may have been regarded as an act
of prudence, so as to prevent the raising of some possible
difficulty, as for example, in a case where the consent of
another authority might have heen necessary for the entry
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of a suit in the tribunals of the old régime. 'This statement
of certain ¢ plaints, suits and -demands” is not in any way
made in terms excluding ¢ other plaints, suits and demands”
which were, as those we are speaking of, within the juris-
diction of a tribunal different from that of the ‘Prévoté, ox
Justice royale, or of the Intendant, or of the superior couneil.

As a further proof that this enumeration was neither
exclusive nor restrictive, the proviso which is inserted in
the same section is in these terms : * Provided always, and
“ it is also enacted, that nothing in the preseni act (not in
“ the present section) shall extend to grant to the aforesaid
¢¢ Courts of King’s Bench any power of a legislative na-
¢ ture, possessed by any Court prior to the conquest.”
These words any court, as we perceive, are not restricted,
in their signification, to the four courts specially named in
another preceding part of the eighth section; they also refer
to any court, that is to say, to every other court the juris-
diction of which is equally, by virtue of the general disposi-
tions of the second section, devolved upon the courts of
King’s Bench ; the dispositions which are declared, by the
proviso, not to have the effect of granting any power of a
legislative nature, altho’ attributive of the judicial authority,
are not only those previously contained in the eighth section,
but, in a general manner, those which are included in the
whole body of the statute, the present act, it is stated. Ac-
cording to the spirit and letter of the statute, then, the inten-
tion of the legislature was to grant, in civil matters, to the
courts of King’s Bench the powers of all the French Courts,
the legislative power and the admiralty jurisdiction except-
ed. The jurisdictionof the tribunal of the Governor and In-
tendant in matters of re-union to the Crown domain, there-
fore devolved upon these new courts. If such was not the
case, the obligation to concede, imposed upon the seign'icfr
by the arrét of 1711, became illusory, since the right of civil

action which arose from thisobligation, and WéliCh the arrét
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gave in express terms to a third paty, couldnot be ex-

ereised.

386. I must here make the remark that, in the preced-
ing observations, I have spoken of the eighth section of the
statute of 1794 as if, by the words justice royale, it had been
intended to designate but a few particular tribunals which
had been specially created in Canada under that name, to
the exclusion of other tribunals possessing the attributes of
Justice royale, but under a different name. I do not, never-
theless, believe that the words in question bear such a limi-
ted sense. The statute says: the courts. ... of justice royale
.++. now, the judges of the tribunals created by the King
were royal judges, either ordinery or extraordinary; but
under the last title as well under the first, it was always the
Justice royale which was granted to them. Such was the
power granted to the Governor and InterMant by the first ar-
réf of Marly. Altho’ only a particular or extraordinary tri-
bunal, these two officers did not the less form a court of jus-
tice royale under the authority of that arréf. So that, in
this point of view, it can be said that that Court is in-
cluded in the terms of the eighth section of the statute.

337. Let us now see what has been the extent of the
jurisdiction exercised, in civil matters, by the tribunals
which have existed in the country since the cession, and to
which the statute of 1794 substituted the Courts of King’s
Bench,

Under the temporary operation of an ordinance of the
Governor in conncil of the 17th September 1764, (1) we have

(1) The power of Governor Murray to make this ordinance, has
been called in question, even denied, by authorities greatly to be res-
pected. This is a question which T am not called upon to speak of
here. T must therefore abstain {rom discussing it, and for this reason,
anfl :d]SO. because I am informed that I will soon have to pronounce my
opmion in the Court of appeals. But it is Sufficient that thig ordinam:—:
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had a Court, called ¢ Court of common pleas,” taking co-
gnisance of the suits of seigniors for the reunion to their
domain ot lands conceded by them, in default by the censi-
taires of holding ¢ hearth and home” ; a jurisdiction which
under the former government, belonged exclusively to the Inj
tendant. There are not, nevertheless, any dispositions in
this ordinance, like those of the eighth section of the statute
of 1794, which make any special grant to that Court of the
judicial powers of the Intendant. The ordinance does not
even mention the Court of that officer, no more than that of
Prévoté, of the justice royale, or of the Superior Council.

These are the terms of the ordinance in which the ju-
risdiction exercised by the Court of common pleas, had been
conferred upon it: ¢ A Court of inferior jurisdiction, or
‘ common pleas, is by this present act established, with
“ power and authority to decide upon all cases concerning
“ property, above the value of ten pounds, with permission
“ to the parties to appeal to the superior Court, or Court of
“ King’s Bench, (1) when the matter at issue shall be of
twenty pounds and upwards.”

Surely, the same grant of jurisdiction is to be found in-
cluded in that given to the Courts of King’s Bench, by the
second section of the statute of 1794, and if that Court of

had an existence, if not a legal one, at least a de facio one, that T may
be permitted to invoke in support of my opinions upon the subject
with which we are now occupied, the acts of the tribunals which were
n op'erati'on under the authority of that ordinance.

(1) The ordinance had established ¢ a superior Court of jurisdiction
or Court of King’s Bench ” in which the chief justice presided. This

Court had « power and authority to hear and determine all causes,

¢ criminal and eivil.” There was an appeal from this Court to the
Governor and Council, when the matter in dispute exceeded £300

sterling, and from the Governor and Council to the King in Couneil)
when it was of the value of £500 sterling or more.
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common pleas had jurisdiction in matters of reunion to the
domain of seigniors, these Courts of King’s Bench ought
equally to have it by virtue of the second section of the sta-
tute, which conferred upon them a general jurisdiction in
civil matters, even had the eighth section of the statute been
omitted, and had no mention of the Intendant been made
in that law. Notwithstanding, under the contrary system,
it would be necessary to say that the Court of common pleas
of 1764, could not exercise the jurisdiction of the Intendant
in matters of reunion to the domain of seigniors, nor in any
other matter, nor any more in the jurisdiction of the Superior
Council, or of the Prévoté, or of the justice royale, because
the ordinance had not specially named these four tribunals,
and had not made to the new court a special grant of their
different jurisdictions. For the same reason, it would be
equally necessary to conclude that, without the eighth sec-
tion of the statute of 1794, the Courts of King’s Bench which
were created by that act, could not have exercised any of
these same jurisdictions, notwithstanding the dispositions of
the second section, making a general grant of judicial au-
thority in civil matters, with the sole exception of the admi-
ralty jurisdiction.

338. After the revocation, decreed by the Quebec act
(1774, 14 Geo. 3, chap. 83), of the laws which had given
existence to the tribunals subsequent to the cession of
Canada, the Legislative Council created by that chart of
1774, promulgated in the year 1777 (17 Geo. 8, chap.
1) an ordinance intituled ¢ an ordinance which establish-

“ es civil courts of judicature in the province of Que-
“ bec.”

This ordinance divides the province into two districts,
that of Quebec and that of Montreal, and establishes a
Cowrt of civil Jurisdiction called « court of common
pleas” for each of these districts, « The said court”
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“ it is therein "said, shall have full power, jurisdiction and
¢ authority to hear and adjudge all suits which relate to the
 property and rights of the subject.” Such is the grant of
jurisdiction made to this court. Is it not made in terms as
general as was the grant of jurisdiction made at a later date
to the courts of King’s Bench, by the second section of the
statute of 1794, and ashad been that of the ordinance of 1764 ?
No mention is made of the Intendant or of his court, no
more than of the Superior Council, of the Prévoté or of
the Justice Royale. This new tribunal, notwithstanding,
often exercised, as that which previously existed under the
same name had done, the jurisdiction of Intendant in mat-
ters of reunion to the domain of seigniors.

339. If then the authority exercised by the Governor
and Intendant, in matters of reunion to the Crown domain,
was of the same nature, had the same object, and produced
the same effects, as the authority exercised by the Intendant
alone in matters of reunion to the domain of the seigniors ;
in one word, if that authority was a judicial authority, no
other conclusion could be drawn from what precedes than
this ; that is, if the two courts of common pleas of 1764 and
1777 were invested with one of these powers, and could
exercise it by virtue of the general attribution which had
been given to them, they were equally invested with the other,
and could exercise it by virtue of the same general attribu-
tion ; that the same authority, in the one case or the other,
passed from the court of common pleas to the. courts of
King’s Bench, independently of the eighth section of the
Statute of 1794, and from the courts of King’s Bench to the
now existing tribunals of original jurisdiction.

340. The seigniors may also have recourse to another
objection. They will admit, hypothetically, th?t the acte of
eunion may well be a judicial act, but they Wlll‘say 'that the
act of concession which succeeds to the reunion is not;
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and there not having been in Canada, according to them,
public officers who represented, in this last point of view
the Governor and Intendant, the first arrét of the Gth July
1711 could not be execuled since the cession of the country.
They deceive themselves. It is easy to perceive that even
in that case, the arrét could be executed.

The deed of concession of a seigniory, after the rennion
of all the rights of the vassal to the Crown domain, in de-
fault of cultivation, under the operation of the first part of
the arrét, was not, it is true, a judicial act, since it was not
made to execute, {or the benefit of a third party, a judgment
which this third party should have obtained. The reunion
took place for the benefit of the Crown only, and the King
was free to concede or not to concede anew. When he did
s0, it was an act of pure liberality on his part in favor of the
grantee. But such was not the case, I believe I have alrea-
dy shown, in the partial reunion which might take place by
virtue of the second part of the arrét, upon the refusal of the
seignior to concede. This reunion was made for the ad-
vantage of a third party who had acquired a right to the
concession of the land thus re-united. The reunion was
for him but a simple formality ; it was the concession which
was the principal object or rather the sole object of his suit
before the Governor and Intendant ; the concession being the
thing demanded by his action ; consequently it was this
which these two officers were obliged to adjudge to him by
their judgment ; it was the end of the suit, without it this
suit was not concluded. If the Governor and Intendant had
the power to make, at their discretion, this concession to
another person than the one who had made the demand, it
would have been a mockery to have submitted the latter to
all the troubles of a suit and to the costs of proceedings
from which he would have derived no advantage, altho’
he only had the right to sue. 'The concession which could
be made to him, either by the judgment of the reunion
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itself, or in execution of that judgment, was then a judicial
act. ‘

Supposing for a moment, so as to answer to the objec-
tion, that this concession is not a judicial act, and that,
consequently, such an act could not emanate from our tribu-
nals. Be it so. But the act of reunion was a judicial act,
it must be admitted, in this system of distinction between
that and the deed of concession, that the third party who
. had summoned the seignior to concede him a land, had the
right to prosecute the reunion of that land before the tribunal
terrier of the Governor and Intendant to a definitive judg-
ment, saving his right to obtain the concession thereof after-
wards. Thus, the authority which caused this reunmion to
be pronounced was a judicial authority, it follows that it
devolved upon the tribunals established since the cession of
the country ; that the right of a third party to provoke the re-
union, acquired by virtue of the arrét of 1711, can be exer-
cised, and that these tribunals are obliged to pronounce a
judgment adjudicating this reunion.

After this judgment, shall this third party, in the sys-
tem which I combat, be without a remedy, without
recourse to obtain the concession which he has demanded,
and which the law gives him the right of having? Not at
all. The law mnst be executed, and it shall be. Under
the new government, the English Governor has replaced,
since the year 1763, the French Governor and Intendant in
the concessions of lands of the Crown. This first magistrate
of the colony will then give the concession prayed for; he
cannot refuse without failing in his duty, without disobe-

dience to the law.

341. Believing that I have established that: I now
second part of the question of the Attorney Ge-

reply to the : Lt ;
« if such a tribunal existed, did it exercise those

neral, viz : _ L
% powers, or did it refuse or omit to do so.
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If, on the one hand, I am happy to be able to say that,
in all my researches, I have found no example of refusal or
abstinence on the part of this tribunal ; on the other hand,
I must in the same manner say that I have not, any more,
found up to this time any example of a demand in re-
union and in concession of a land, addressed to that tribunal
upon the refusal of a seignior to concede, by an inhabitant
who had previously fulfilled the formalities preseribed by
the arrét of 1711, to summon this seignior.

There have been instances certainly, of which 1 shall
shortly speak, in which the conclusions sought the applica-
tion of the arrét of 1711, but they were chiefly of different
kinds from that which the question supposes. It is needless
to search for the causes which might account for the
absence either of actions or decisions, if such an action was
ever instituted, in matters of reunion to the domain upon
the refusal of a seignior to concede. Who knows ? an error
in the pleading, or perhaps sometimes, another motive for
the decision of the point litigated between the parties, re-
sulting from the facts of the case, may have prevented a
judgment pronouncing the application of the arrét to the
question now before us. It suffices to establish the fact,
observing at the same time that one of the best reasons that
could be given therefor is that of Attorney General Monk,
who became shortly after Chief-Justice of the Court of
King’s Bench for the district of Montreal, given in 1794, in
a report dated the 27th February (1), which he made to the
Governor, upon the occasion of a petition of divers inhabi-
tants of the seigniory of Longueuil, wherein they complai-
ned that their seignior, M. David Alexander Grant, had
increased, in an arbitrary manner, the rents established upon
the lands of his censitaires. M. Monk, who was of opinion
that « the arrét of the 6th July 1711 was still in full force,”

(1) 3rd vol. Seig. Doc., p. 73.
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concludes his report by saying : « they (the tenants) are
“ able to institute and carry on their suits to judgment in
¢ the common pleas ; equal perhaps to meet the costs of the
¢ Court of Appeals; but the enormous expense attending
¢ an appeal to His Majesty in Council, to which the seig-
“ nior is entitled, as his rights in futare may be bound by
¢ the decision, deprives them of the possibility of obtaining
¢ justice and compels them to abandon their rights and
¢ throw themselves upon the mercy of their antagonist who
¢ compromises the action and grants a new deed of con-
¢ cession upon his own terms.” (1)

342. In the form of an appendix to these notes, I shall
report several judgments relating to the questions now
before us, and rendered since the cession of the country.

I. Court of common pleas : Present, Judges Mabane
and Monier ; at Montreal : Clement Sabrevois De Bleury,
Plaintiff, versus J. B. Boucher de Niverville, Defendant.

The plaintift claimed from the defendant, his seignior,
the value of the hay which the latter had caused to be cut
upon his land. The defendant replied that this land had
been re-united to his domain by a judgment of Justices of
the peace, (2) in comformity to the ordinance of General
Burton. The plaintiff denied the fact.

(1) Since the ¢ seigniorial questions ” have been taken into delibe-
ration, and since these notes have been written, I have had the advan-
tage of finding two suits brought before the court of King’s Bench of
Montreal, which oblige me to correct the assertion which I have
just made under this number that there was no example of a dema‘nd
in concession carried betore the tribunal, upon the refusal of the seig-
nior to concede, after summons made to him to do so ; not having had
the time to write these notes over again, I add at the end under the
numbers X VII and XVILI of Precedents, an analysis of these two cases.

(2) Under the judicature ordinance of the 17th Sept. 1764, a Jus-

tice of the peace was competent to decide « all causesé or matters of
5
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The judgment of the Court of common pleas, which isol
the 17th February 1767, condemns the delendant to pay t.he
value of the hay, and prohibits him from troubling the plain-
#ff in the possession of his land, seeing that this land was
not mentioned in the ordinance of General Burton, and that
moreover the plaintiff had ameliorated it and put it info
cultivation.

II. Below is a judgment of the same Court, dated the
16th February 1765, rendered in the French language.

“ Sitting held on Friday 15 February 1765.

“ Christie Gabriel’s “ The Court taking into consi-

seigniory i “ deration an ordinance made by
Brigadier Burton, then Governor of Montreal, on the 2nd of
April 1764, upon the petition of Gabriel Christie, Esquire,
lieutenant colonel and quarter master general of theKing’s
armies, and John Campbell, captain of the 27th regiment,
proprietors of a seigniory situated on the borders of the
River Chambly, heretofore belonging to Mr. De Noan, by
which it is ordered to one J. Bte. Parent (and six
other censitaires), to hold hearth and home upon the lands
conceded to them in the said seigniory, also to render the
same productive, from the day of the publication of the
said ordinance up to the first day of October then next for
all appointment, in default of which and the said delay
expired, that the reunion of the same shall be definitive-

“ ly made to the domain of the said seigniory, upon the

property the value whereof did not exceed five pounds, Quebec cur-~
rency 3 two justices of the peace were equally competent to decide
the same causes when the value did not exceed ten pounds. In the one
case or the other their decisions were without appeal.  Three justices
of the peace constituted a Court which had jurisdiction in « all cases
and matters of property the value whereof was under £10 and did not

exceed £30 5 the parties being at liberty to appeal from their deci-
stons to the Superior Court of King’s Bench.
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certificate of the captains of militia of Montreal that
the said tenants have not taken advantage of the delay
granted to them, and that the said ordinance shall be
published three consecutive Sundays at the church door
of the Parish church of Montreal, on the conclusion of
Grand Mass, to the end that none may pretend ignorance

“thereof.

“ The certificate of Decoste the younger, serjeant of
militia of Montreal, being at the bottom of the said ordi-
nance by which he testifies that he published the same,
at the conclusion of Montreal Parish Grand Mass, on
Sunday the 8th and 15th April, snd on Monday the second
day of the Easter holydays, the twenty third day of the
month of April of the said year 1764.

« The declarations of Jean Inwood and Alexandre
Barron affirmed by them under oath before Mr. Moses
Esquire, one of His Majesty’s justices of the Peace at
Montreal, bearing date the 15th January last, by which
it is justified that the said grantees bave not profited by
the delay granted to them by the ordinance of the said
Governor Burton and have not held hearth and home up-
on the said lands;

¢ The petition presented in this Court by the said
Messrs. Christie and Campbell, having for its object the
obtaining the reunion of the said lands; and t‘he whole
duly considered, the Court has declared the fald'J. Bte.
Parent (and the six other censitaires) tf) hav‘e 1(.)1‘felt(=:d the
said lands conceded to them in the said seigniory, in de-
fault of their having satisfied the conditions of the'lr con-
tracts. of concession and the ordinance aboYe mentioned ;
in consequence whereof ordains that‘ the said lal.lds.be by
these present re-united to the domain of the seigniory of’
the said Messrs. Christie and Campbell who shall dispose
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« of the same as they may think fit. Made and given at
« Montreal by us John Fraser and Frangois Mounier, Es-
“ quires, two of the judges of the Court of common pleas,
“ sitting the Court on the 16th February 1765.” Signed.
¢ John Fraser.

ITII. On the same day 16th February 1765, a judgment
similar to the preceding is rendered by the same Court in
favor of ¢ the ecclesiastics of the seminary of the Isle Jésus,”
that is to say in favor of the seminary of Quebec proprietor
of that seigniory.

¢ Having .seen,” it is there said, ¢ three ordinances
“ rendered by Major General Gage, then Governor of Mont-
¢ real, on the 12th July 1763, upon the petition of the gen-
¢“ tlemen ecclesiastics of the seminary of Quebec, seigniors
¢ and proprietors of the Isle Jésus, by which Jean Lacoste
»* (and twenty four other censitaires) residing or who ought
¢ to reside upon the lands conceded to them in the said
¢ seigniory of Isle Jesus, parish of St. Vincent de Paul,
“ J. Bte Périllard (and eight other censilaires) residing
¢ or who ought to reside upon the lands conceded to them
“ in the said seigniory, in the part called Ste. Geneviéve,
and one Antoine Caron (and seven other censilaires)
“ residing or who ought to reside in the said seigniory of
“ Isle Jesus, parish of Ste. Rose, were ordered to hold
hearth and home &ec., (the remainder as in the preceding
‘ judgment.)

~
~

The certificate &c., &ec., (the remainder as in the pre-
“ ceding judgment.)

‘ Another ordinance of Brigadier general Burton, bear-
ing date the 13th August 1764, by which it was ordained
that a superabundant publication of the ordinances of
Major general Gage be made, and that certificates in
writing be made by the captains of the militia of the place

13

(43

13
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¢ that the parties named in the said ordinances have not
¢ obeyed the said commands since the first publication up
“ to the said 13th August 1764.

“ The certificate of the said Messrs. Ségouin, Hétier
. % and Presseau, captains of militia, who certify that the
“ said superabundant advertisement has been made, and
“ that not one of the said parties presented himself;

¢ The petition presented to this Court &c., &c., (the
“ same as in the preceding judgment.)

IV. J. Bte. Laporte dit Labonté, in his quality of tutor
to the minors Lebeau, prayed to be re-instated in the pos-
session of a land farm, of which the seignior Mr. de Niver-
“ ville, had evicted him. The latter replied that this farm
had been re-united to his domain by the ordinance of Mr.
Burton of the 6th March 1764, confirmed by the justices of
the peace, by judgment of the 27th June 1765.

On the 7th March 1769, the Court of common pleas
(present, judges Fraser and Mabane) renders a judgment
which condemns the seignior to re-instate the plaintiff in the
possession of the said farm, giving this, among other reasons
for its judgment :

« Having also seen that general Burton, by his ordi.
« nance of April 1764, being at the time Governor of Mont-
¢ real, had only summoned the inhabitants that Mr. de Ni-
« yerville declared not hold hearth and home, to fulfil
« their contracts, without which he would proceed in a
¢ final manner to reunite the said farm to the domain of
« the seignior, and Messrs. the justices of the peace having
‘¢ only intended to confirm that which had been done by Mr.
¢ Burton, and Mr. Burton never having definitively procee-
« ded to reunite the same, and the whole duly considered,
« the Court finds that Mr. de Niverville has improperly re-
« ynited the said continuation of 3 « 44 arpents.”
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The preceding judgments establish the fact of the ex-
ercise, by the first Court of common pleas, of the jurisdiction
of the Intendant in matters of re-union to the domain of the
seigniors, altho’ no mention was made of the Court of that
officer in the ordinance of the 17th September 1764. The
judgments which follow establish the same fact as regards
the second Court of common pleas created by the ordinance
of 1771, which like the first made no mention of the Inten-
dant’s Court.

V. At Quebec: Descheneau, seignior of Neuville,
against the widow and heirs Girard or Girardin, judgment
of the 5th December 1781, which ¢ considering the arrét of
¢ the 6th July 1711 upon the subject of lands uninhabited
or abandoned, orders that in default by.... of presenting
themselves, of holding hearth and home upon the said
land and ameliorating the same within the delay of
one year commencing from the publication of the present
ordinance, the Court will proceed to the reunion of the
said land to the domain of the said fief of Neuville, upon
the certificate of the Rector (curé) and captain of militia
of the parish, that the above mentioned have not com-
plied with the present ordinance, which shall be read and
published at the church door of the said parish, for three
consecutive Sundays, immediately after divine service,
and in as much as it appears that some ameliorations
have been made upon the said land, the Court orders
that at the diligence of the said sieur Descheneau, there
be inserted an advertisement in the Quebec Gazette, for
three consecutive publications, (1) containing in an abrid-
ged form the reunion of the said land, and notifying those
who may have some claims upon it to make their written
declaration and to produce their titles, if any they have,
at the office of the prothonotary’s office of this Court, with-
< in the said delay of one year; in default of which, the re-

(1) Published in the Quebee Gazette of the 27th Dec. 1781, No. 851.
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union shall be irnmediately declared : the Court reserving
to itself, at the time of the reunion, the right to order that
it be made only upon the condition that the said sieur
Deschesneau shall have the same offered to the last and
highest bidder, for three consecutive Sundays, at the door
of the church of Neuville, and that the monies arising
therefrom shall remain in “the hands of the purchaser for
the benefit of the said widow and heirs Girard, whenever

they shall present themselves or until it be ordered by
“ the Court.” '

V1. At Quebec : The same plaintiff, as seignior of St.
Michel and Livaudiére, against Jacques Nicole, 5th De-
cember 1781, a judgment similar to the preceding one, fol-
lowed by a final judgment of reunion. A curator isnamed
« {o the land abandoned,” which is afterwards sold upon
the condition of paying in cash, out of the price of the adju-
dication, « the work and ameliorations which shall be es-
« tablished to be due and belong to Frangois Sirié¢” who
% had made a demand to that effect.

VII. At Quebec, the same plaintiff, as seignior of St.
Michel against Thomas Lapierre ; 14th January 1786,
similar judgment, followed by a final judgment of reunion
on the 31st March 1787.

VIIL. At Quebec, the same plaintiff, as seignior of
Neuville, against Joseph Tellier; similar judgment of the
24th December 1785.

‘IX. At Montreal, in a petition dated the 7th August
1784, Simon Sanguinet, seignior of Lasalle, sets forth to the
judges of the Court of common pleas : “.that thel_'e are se-
t veral farms conceded in the said seigniory to d.1vers per-
« sons, who do not hold hearth and home according to the
« olause of their contracts of concession, and many have
“ not even worked upon them and have not paid their rents.



416 a

« Firstly. Pierre Poissant, a farm of 6 « 30 arpents &c.,
« &e., (and fourteen other censifaires); and in as much as
« the proprietors of the said farms do not fulfil in any way
« the clauses mentioned in their contracts of concession :
¢ that which being duly considered, it may please your
“ honors to authorise the petitioner to re-unite to his domain
¢ the said farms, to dispose of the same as he may think fit,
“ in observing the formalities required in such cases.”

This is the final judgment rendered upon that petition,
on the first of October 1785. (1)

“ Be it known that taking into consideration-the or-
¢ dinance of the Tth August 1784 rendered by us upon the
¢ petition presented by Simon Sanguinet, Esquire, seignior
¢ and proprietor of the seigniory of Lasalle, stating that se-
“ veral farms in the said seigniory have been conceded,
“ namely to Pierre Poissant &c., &c.,....upon the clauses,
¢ charges, and conditions of holding hearth and home upon
‘ the said farms and that the said grantees have not to the
present time fulfilled their obligations, our said ordinance
declaring that in default by the said grantees to hold
hearth and home upon the said farms within the delay
of one year, for all prefixion, counting from the day of the
publication of the said ordinance, we should proceed to
the final reunion of the said lands to the domain of the
said seigniory upon the certificate of Messrs. the Rectors
(curés) and captains of militia of the Parish of the said
place, that the said grantees do not hold hearth and home
upon the said lands, likewise the certificates of Fraﬁgois
Glind, public crier, of the 30th August that he has published
the above mentioned ordinance for three consecutive Sun-
days at the church door immediately after divine service,
the certificates of sieur AlbertDupuis, ¢ aptain of militia
of the same place and that of Mr. Lalanne N oty of the twenty

(1) Present judges John Fraser and Hertel de Rouville.
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¢ eighth of the said month, stating that the grantees named

in the above mentioned ordinance do not hold hearth and
home upon the said lands, with the exception of Julien
Vachereau and Antoine Daigneau ; considering also the
« arrét of the King’s council of State of the sixth of July 1711
¢ upon the subject of reunions, the whole duly considered,
¢« the Court after having deliberated, has divested the par-
« ties above named of their righ* of property in the said
« farms conceded to them in the said seigniory, with the
« exception of the said Julien Vachereau and Antoine Dai-
« gneau who have obeyed our said ordinance ; ordains that
« the said farms be and remain re-united to the domain
« thereof to be by the said Simon Sanguinet, seignior of
« the said place of Lasalle conceded to whom and in
¢« the manner he may deem fit: ordering &ec.”

(14

[14

13
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X. At Montreal : James Cuthbert, seignior of Berthier,
plaintiff against Frangois Barril, senior, and Frangois Bar-
ril, junior. Below is the judgment of the 27th August 1790
which was appealed from. As the two decisions are motivées,
I think it important to give them at length, without, for that
raison, approving the whole of the motives. That of the
court of appeals makes known the opinion of the Chief Jus-
tice, M. Smith, upon the arréts of 1711 and upon the e?(tent
of the jurisdiction of the court of common pleas. The judg-
ment of the latter tribunal is in these terms : (1)

« The court, having considered its preparatory judgment
of the 24th March 1787, the different certificates of publi-
¢ cations thereof afterwards, and particularly that of Pie.r%‘e
¢ Martin dit Pelland and Louis Vadnay, captains of militia
¢ pearing date the 16th October 1788,0.c0c.ees an‘d the
¢ depositions of the witnesses, the whole duly considered

« and examined, is of opinion :

~
-~

o~

-

~

~

(1) Present: J udges, John Fraser, H. de Rouville, 53 Panet.
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lo.  That the preparatory judgment and above dated
has not divested the defendants of the farms conceded 1o
them, altho’ they were thereby compelled to hold hearth
and home upon the said farms within a year and a day
of the publication of the said judgment, the pain of for-
feiture being comminatory and which could not be pro-
nounced until a second definitive judgment.

20. “ That the plaintiff having neglected to take
legal proceedings against the defendants at the
expiration of the year and a day granted to them by the
said judgment, and having been silent for more than two
years, during which time the defendants have made ame-
liorations, constructed small houses and have maintained
the public roads at their own cost and charges, it would
be unjust that the plaintiff should have the benefit of their
labors, through his negligence :

30. ¢ That finally the defendants having paid the agent
of the plaintiff his seigniorial rents for the year 1787, sub-

* sequent to the preparatory judgment of this court, we must

thence conclude that the plaintiff looked upon them as
true proprietors of the said lands and was willing to suffer
them, (leur donner souffrance).

“ From these considerations the court dismisses the
plaintift’s demand to reunite the farms in question to the
domain ; in so doing, maintains the defendants in the
enjoyment and property of the said farms, upon which
they shall continue to hold hearth and home. And in as
much as these said parties are respectively in the wrong,
there having been negligence on both sides, the court
orders that each party pay his own costs and that those of
the prothonotary’s office be paid, each for the one half by
the plaintiff and the defendants.”

Below ie the judgment in appeal, preceded by the rea-
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sons given by the Chief Justice, M. Smith, (1) and pronouz-
ced on 2nd April 1792, in the English language :

<«
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‘ The appellant was plaintiff below. The objectof his
action was the re-acquisition of the right and possession of
two farms of his seigniory upon the charge of a want of ec-
cupation and cultivation by the defendants as his tenants.
The question before the common pleas was whether the
plaintiff had right to sueh reacquisition. The sentence
below was that he had not. If he had such right, it stands
entirely upon an edict of the French King, of 6th July 1711.

¢ Without the provision made by that ediet, the seigniors,
remedy on the tenants, failure in cens, rents or covenants,
was by an action against him or by saisie censuelle.

¢ Neither of these two modes of relief was pursuedand
the reason is plain because both had results short of the
plaintiff’s views, of being not only paid for the rent in arrear
but to have power to regrant the farms to other tenants.
When France gave Canada to a company in 1628, it was for
an exclusive commerce, or the monopoly of the trade of the
new discovered Country. The company had no tittle to
the soil until 1642.

¢« The idea of planting the country for a dominion and
an addition to the national force did not become a serious
object, till after the Crown was reseized, by the surrender
of the company in 1663.

“ The seigniories were numerous by 1672, but the actual
settlements being inadequate to their extent, the Crown
took measures to compel to correspondent cultivation. There
are divers edicts and laws for thispurpose of the compul-

(1) Present : His Excellency Lieutenant Governor Alured Clark,

president ; the honorable William ‘Smith, Chief-Justice, M. Finlay, M.
Baby, M. de Longueuil.



420 «a

“~

¢ sory course devised, was a reassumption of the granted but
¢ unsettled seigniories, or a portion of them to the royal do-
“ main:

~

¢« The edicts and royal declarations and arréfs of the
¢ council of state, to effect this annihilation of titles are of
¢ the 4th June 1672, 4th June 1675, 9th May 1679, 6th June
“ (July) 1711, 17th July 1743 and 1st October 1747. These
“ laws to be just suppose the seignior in fault, for the non-set-
¢« tlement of the estate granted to him, and that the seigniors
“ had refused to make leases or sub-grants. On compel-
¢ ling the land-lord to people his estate or forfeit his right to
¢ the unsettled portions, the French law-giver could not refuse
¢ the seignior a like remedy against his lessees, for the neglect
¢ of the settlement of the demised farms, and this is the
‘ origin of the 2nd edict of the 6th July 1711. The conces-
‘¢ sions in desert are to be reunited to the seignior’s domain.

~

¢ According to the laws of the country before the conquest,
“ to wit, the arréts of 6th July 1711 and of March 1732, every
tenant not commorant upon his concession and neglecting
“ to cultivate it for ayear, forfeited his lease and by the edict
¢ the cognisance of the default and the effectuating the reu-
nion, was committed at first to Begon, the Intendant of the
day, and was exercised by him and his successors Dupuy,
Hocquart and Bigot, to the time of the conquest in 1760.
The patents had been vacated before by Begon’s predeces-
sors Raudot, Beauharnois, De Champigny, Demeules and
Duchesneau, up to Talon the Intendant at issuing the edict
“ of 1672. (1)

(1) List of the Intendants in Canada, according to the date of their
appointment.

1. M. Robert 1663. He did not come to Canada.
2. Talon, commission of the 23rd March 1665.
3. M. de Bouteroue, com. of the 8th April 1668,
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¢ What was law at the conquest, is law now, in all cases
compatible with the sovereignty of the conqueror and not
revoked by his authority, or the authority of parliament or
by the province ordinances authorized thereby.

“ The Chief court for securing property and civil rights
in this province is the common pleas ; what isthe extent of its
cognisance is the question ? The whole powers vested in the
French Intendant it certainly has not, for he could appoint
to offices, make laws of police and levy taxes, and repre-
sented the Sovereign in his double character of ; maker and
executor of the laws. To attribute to the common pleas
such an extent of powers would therefore be absurd and the
position as untenable , that the common pleas might
in no case exercise those branches of his jurisdiction as a
judge that were requisite for the security of the property and

4. M. Talon, returned to Canada in 1670.

5. M. Duchesneau, commission 5th June 1675.
6. M. de Meulles, “ 1  May 1682.
7. M. de Champigny, ¢ 24 April 1686.
8. M. de Beauharnois, ¢« 1 April 1702.
9. M. Raudot, sr., “ 1 Jan. 1705.
10. M. Raudot, jr., ¢ 1 “ “

The latter was thus named to fulfil the duties of his father in

« his absence, sickness or other legitimate preventative, even
in his default.”

11. M. Begon, commission 31st March 1710.

12. M. Chazel, he was lost on the voyage coming to Canada,
[Garneau, t. 2,p. 369.]

13. M. Dupuy, commission of the 23rd November 1'725

14. M. Hocquart 21th February 1731. Although M. Garneau
makes him arrive in Canada in 1729, v. 2, p. 380. His
commission describes him as being already “ commissary
general of the marine, commander (ordonnateur) in Cana-
da.”

15. M. Bigot, commission of the 1st January 1748. He was the
last Intendant.
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civil rights of the subject, powers trusted wholly to no one
court, but parcelled out amongst them ; and with the share to
the Intendant’s court which gave a relief before him to be

had in no other court.

“ In reunions to the seigniorial domain, the Intendant
had authority alone, but in the reunion of seigniories to the
royal domain, the Governor’s co-operation was necessary
from the year 1676. (1)

¢ The decrees pronounced here in the controversies rela-
ting to the Churches and parsonage houses of the Parish of Ma-
chiche (5 November 1787,) and Nouvelle Beauce (5 January
1789) proceeded on the distinction just now suggested. The
Court of common pleas most certainly cannot exercise the
authority of the French Intendant in legislation, asin levies
of money and the vindications of the magistratic authority,
against the claims of the French Clergy, or of both the Gal-
lican Crown and Church, against the encroachments of the
see of Rome. The interposition of the common pleas for
effectuating the ecclesiastical taxations afore mentioned
were therefore unauthorized by the law as it stood at that
time, and the decrees in appeal, were virtually confirmed
by the late ordinance vesting the Governor with the authori-
ty the Intendant had exercised respecting the assessment
of the Parishioners for Churches and presbyteres or parson-
ages houses and Glebes. This Court’s admission therefore,
and the power of the common pleas, over the reunions exe-
cutable by the Intendant, will be in no degree repugnant to

(1) M. Garneau, can invoke M. Cugnet’s extracts p. 51 : ¢ Ordin-
ance of M. Hocquart, Intendant, of the 22nd November 1729,
Edits and Ord. in-80. v. 2, p. 337, Ordinance of 7th Dec. 1729, of
“ Gilles Hocquart, counsellor of the King in his Councils, Jntendant
¢ of Justice, police and finances in new France.” ‘

2nd vol. ¢ Seig. Doc. ” p. 129. Ord : of M. Hocquart of the 14th
October 1729,
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the adjudications afore mentioned and the denial of it would
leave the now british without the remedy granted to the
French seigniors. The objection that the defendants below
were not suinmoned to the court has no weight, that being
cured by their actual appearanee and defence. And tho’ the
common pleas had proceeded with more regularity, if the par-
ties had been driven to written pleadings for a clear issue in
fact, the ground of exception, on that account, is weak, both
parties appearing 1o be apprised that the controversy turned
upon the enquiry respecting the use made of the farms, and
there being a mutual voluntary recourse to parol examina=
tions upon the main point in controversy.

“ The validity of the sentence of the common pleas,
must therefore turn upon the incompetency of the plaintiff’s
proof to sustain the charge of forfeiture, and a consequent
right to the reunion he claimed. If the proof was full, the
sentence must be reversed and such judgment be pronoun-~
ced here as ought to have been rendered below. If it fell
short of what the law made necessary, the judgment must
be confirmed. But if this Courtis left at an uncertainty, as to

the proof before the court below, we have no other course -

in dispensing Justice than to put the lower tribunal, in a
condition to remove the doubts by a reversal of the pre-
sent sentence and a remission of the ¢ause.

« The leases the defendants held by are in 1765. The pro-
secution for non settlement in 1790. The commorancy and
cultivation are not shewn to be older than 1788. If that is
fact, the right to a reunion may have incurred above twenty
years before, the term allowed for settlement expiring in

1766.

« Had the defendants explicitly confessed in the plea-
dings that the farms continued derelict and in desert, for that
period, the action had been fully maintained and judgment
should have passed for the plaintiff ; but such confession
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there is not, and there being no certificate of the parson of
the Parish and two capitains of the militia (which by the
Edict was to suffice to drive the tenant to contrariant proof )
to be found in the apostillas, the plaintiff who adduced but
one witness cannot expect more than a remission of the
cause, '

“ The presomption from the papers sent up, that sucha
certificate there was before the court below, and of the long
dereliction of the farms, compels to such remission ; for as to
the plaintif’s receipts of arrears of cens et rente for 1787,
tho’ they discharge from that debt they can’t extinguish the
distinet right to restitution for the default of settlement foun-
ded upon an express law, and that supported by the gene-
ral policy of peopling the province and the justice of saving
the landlord from the loss of his seigniory thro’ the neglect
of his tenants, whenever the Crown thought proper to insist
upon the latch in the seigniory.

¢ These remarks made in conformity to the ordinance of
1787 will suffice to shew the main foundation of the decree
in appeal, which is,

¢ That the parties by their Counsel being fully heard, it
is by the consideration of this court adjudged that the sen-
tence below be reversed, but without costs of appeal to
either party ; and that the cause and proceedings be remitted,
for such further proceeding in the common pleas, as law.
and Justice may require. (1)

(1) In the following extract of his Report of the 27th February
1794, already cited, Attorney General Monk alludes to this case:

¢ The Chief Court for securing the property and civil rights of the
“ subject is the court of common pleas. The whole powers vested in
¢ the Intendant are not, certainly, transferred to that court ; for, the
“ Intendant could appoint to offices, make laws of police and levy taxes;
“but I am of opinion that the court of common pleas is vested with
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The cause was a second time taken o the court of ap-
peals, by the seignior whose action had been dismissed.
The judgment was confirmed by the court of appeals onthe
20th January 1796. (1) The reasons given by the court are
these : “ This is a penal action founded upon an arréf of
the 6th July 1711, which ordains...... ¢ and as the cer-
¢ tificates, produced in evidence, given by the captains of
« militia bearing date the 16th October 1788 state only that
¢ they found ¢ personne tenant feu et lieu” on the place
“ in question; and as the certificate given by the curé
 bearing date the 10th October 1790, and likewise produ-
“ ced in evidence states only that none of his parishioners
« < fient few ef liew,”” on the premises, and neither of the
“ gaid certificates contains any averment respecting the cul-
‘“ tivation of the lands, nor state that they are holden * sans
« les mettre en valeur as by the arrét is required. This
“ court is of opinion that the penalty by the said arrét in-
% flicted cannot be enforced on such defective evidence,
“ and that therefore the judgment of the Court below
« to ¢ débouter le demandeur et le condamner aux frais”
¢ (whatever reasons have been assigned for the same) was
« yell founded and ought to be supported.

XI. At Montreal ; Court of King’s Bench. The Hon-
J. D. E. Lemoine de Longueuil, seignior of Soulanges,
against Basile Dagenais ; judgment, 20th February 1796 :

« The Court.... considering that it is established by
% the deposition of witnesses that the said defendant does

« those branches of his jurisdiction as a judge, which he beld for the
« security of the property and civil rights of the subject; and this has
« been lately adjudged in the Provincial Court of appeals, in the case
« of Cuthbert vs Bazil ” (Barril).

(1) Present : The Honorable M. Osgoode, Chief-Justice, president ;
the Lord Bishop of Quebec, Frs. Baby, Jobn Lees, John Young,

Pierre Amable De Bonne. 5
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¢ not hold hearth and home upon the land described in the
¢« declaration, that there have been improvements hereto-
¢« fore made thereon, but that it is not now actually made
¢« productive and is entirely abandoned, orders that in de-
¢ fault by the defendant or some one for him to make the
“ said farm productive and to hold hearth and home thereon
¢« within the delay of one year to commence from the publi-
¢« cation and advertisement of the present judgment at the
« church door of the place where the above mentioned land
“ is situate, immediately after divine service, and upon
¢« legal proof of such default the Court will proceed to the
¢ final reunion of the said land to the domain of plaintiff’s
seigniory.”

The final judgment of reunion was pronounced on the
15th April 1797. (1)

XII. At Montreal: Court of King’s Bench, Constant
Cartier, plaintiff, against the Baronessde Longueuil, widow
of David Alexander Grant, and others, defendants.

According to the allegations of the plaintiff’s declara-
tion, Mr. Grant employed as his agent or préfe-nom Busby,
one of the defendants, as well as the said Louis Honoré
Joubert, to make sdles of lands in his seigniory. Whena far-
mer asked him a farm in concession, he at once passed a
deed of concession to one of these two individuals, and the
latter afterwards made a deed of sale to the farmer, who by
these means, found himself obliged to pay sums of money
1o the seignior, to obtain the land he was desirous of having.

The plaintiff alleges that on the 12th May 1800, Mr. Grant
had agreed to sell him a wild land (en bois debout) of 12 by

(1) Present, the chief justice [Monk] and justices Walker and
Panet.

At the same time Mr. de Longueuil obtained four other judgments
of reunion against Jacques Charlebois, Joseph Poirier dit Delove,
Charlotte Champenois, veuve Prieur, ¢t Etienne Chatel.
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28 arpents, subject to the charge of certain seigniorial rents
consisting of ““ one soltournois, money of France, for each ar-
pent in superficies, ““ one half minot of merchantable wheat for
“ each twenty arpents in supetficies, and three sols tournois
“ of cens for the said land....and moreover for the price
¢ and sum of 4400 livres old cuirency ” on account of which
sum the plaintiff had already paid the defendant Thomas
Busby for the seignior, 1200 livres.

With a view to evade the arréts of 1711 and 1732, Mr.
Grant made a contrat of concession @ cens of this land to his
préte-nom Busby ostensible grantee, by deed of the 30th
May 1800, before Chaboillez, notary, and on the 13th June
following, Busby passes a deed of sale thereof to the plain-
tiff for the price of 4400 livres, acknowledging having al-
ready received 1200 livres on account. On the 6th March
1802, the plaintiff pays Mr. Grant the lods el wvenfes upon
the purchase money, and on the 6th July 1804, he hands to
Busby, for his seignior, the balance of the purchase namely
3200 livres, with interest from the 13th October 1800.

By his conclusions Mr. Cartier prayed that it be de-
clared, 1o that Mr. Grant was obliged to concede the above
mentioned farm and could not sell it upon pain of nullity of
the deed of sale, of the restitution of the price, and of the
reunion of the same pleno jure to His Majesty’s domain;
20 that the said deed of the 30th May 1800 (deed of con-
cession to Busby) was a simulated act, as well as the deed
of sale of the 13th of June by Busby to plaintiff; 3o that
Grant and Busby were bound to restore the sums of money
thus paid by the plaintiff, and that the said land was reunited
pleno jure to His Majesty’s domain, upon the same condi-
tions placed upon the other conceded lands in the said Ba-
rony of Longueuil - finally concluding that the defendants
be condemned jointly and severally to restitute and pay to
the plaintiff the said sum .... upon the condition that the
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said plaintiff pay for the future to His Majesty’s Receiver Ge-
neral in this province, or such other person as His Majesty
may authorize to that effect, the same charges that are pla-
ced upon the other conceded lands in the said barony of
Longuenil.

Cartier’s action had been instituted in the month of
May 1810. On the 5th June following, Mr. Bedard, the
plaintifi’s attorney, gives notice to “Stephen Sewell Esquire,
His Majesty’s Solicitor General for the province of Lower
Canada ¢ that he has brought an action against the defen-
dants,” in the result of which the Crown is interested, and
¢ that on Friday the eighth day of June instant, the day of
¢ the return of the said action before the said Court of
“ King’s Bench, he shall make application to the judges of
¢ the said Court, that the Crown officers be informed that
¢ the said cause is pending in Court, to the end that they
“ may intervene and take such conclusions as they shall
¢ think proper.”

On the 8th June 1810, Cartier prays ¢ that as the Crown
¢ is interested in the result of this case, it may please the
¢ Court to order that the Crown law officers be notified that
this case is actually pending in this Court, that they may
intervene, if they think proper, and take such conclusions
¢ as they shall deem fit ;” upon this, it is ordered ¢ that the
plaintiff take such means as he may be advised to notify
“ the Crown officers.”

On the 9th October 1811, the defendants contest the ac-
tion by a demurrer, défense au fonds en droit, and a general
denegation, défense au fonds en faif. And on the 19th April
1813, after having heard the parties upon the first of these
pleas, the Court decides against the defendants, and orders

- that the parties proceed to the proof (enquéfe) of the facts
mentioned in plaintiff’s declaration. (1)

(1) Present, Monk, chief justice, Ogden, Reid, Foucher, justices.
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An interloevitory judgment of the 19th Oectober 1814,
orders that the enquéte be fixed for the 2nd day of Decem-
ber then next, and permits the plaintiff to examine the de-
fendants on fuils et articles.

On the 1st February 1815, Cartier prays that the interro-
gatories ( fails et articles) served upon three defendants be
taken as acknowledged and confessed, by reason of their
neglect in not appearing to answer the same. On their
part, the defendants pretend that they cannot be held to
answer to the interrogatories submitted to them, as these
are not pertinent and illegal.

On the 10th April following, the Court declares the in-
“terrogatories to be pertinent and orders that the defendants
be held to answer thereto the first day fixed for the exami-
nation of witnesses in vacation, without any further sum-

mons. (1)

An appeal is instituted by the defendants, from this
last decision which is reversed by a judgment of the 30th
July 1817. (2)

It is a question of the pertinence of the interrogatoires
upon Faits el Articles, which is decided here, and not the
right of action of the plaintiff. On the contrary this right of
action, which could only be based upon the first arrét of
the 6th July 1711 and that of the 15th March 1732, is ac-
knowledged in this case, expressly by the judgments of the
court of Montreal, upon the demurrer and upon the obligation
to answer to the Interrogatories upon Faits ef Articles and,
tacitly by the judgment of the court of appeals. Is it to be
supposed that, if the two arréfs in question, had, at that
time, ceased to be in force, either by desuetude orotherwise,

(1) Present, Monk, chief justice, Ogden, Reid, Foucher, j}xstice§.
(2) Present, Sewell, chief justice, and MM. Young, Irwine, Mure
and Smith;
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the Plaintiff would have been permitted to go on with his
case? The idea of such a thing is a slander upon the
judges of these two tribunals ; because it would be an ac-
cusation of a culpable ignorance of the state of the law,
and a still more culpable indifference, in the execution
of their duties.

The law gave Cartier a right of action ; for the success
of his suit, he required, either a complete avowal of the facts
by the adverse party, or'a commencement of proof in writing.
It appears that, under the circunstances, this commence-
ment of proof could not be acquired by him but by means
an exawmination of the defendants upon Faits and Articles.
The court of Montreal, admitting the right of action, was
consistent with itself, when it decided in favor of the exami-
nation upon Faits et Articles,since it was one of the means,
and even the only way, in the particular case, to assure the
plaintiff of the benefit of a principle which it sanctioned.
As much cannot be said of the court of appeals, which, by
sending back the cause to the court of original jurisdiction,
to continue the proceedings, admitted the same principle,
the right of action, but which, at the same time, refused the
application of the only efficient remedy. It is decisions of
this kind which may have given cause to think that these
tribunals, had refused or had abstained from making the ap-
plication of the arréts in question. (1)

(1) T have reason to believe that at the same time, there were two
other suils against the Baroness de Longueuil, similar to that of Cartier
and which had the same result. One of these suits must have been
that of Jean Terrien. Not being able to find the Record, I cannot
give an analysis of them. After the judgment of the court of appeals
it was impossible to carry on these contestations ; since the commence-
ment of proof en writing which was absolutely necessary, depended
upon the examination of the defendants upon Faits et Articles, an
examination which the Court of Appeals had refused.
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XIII. At Quebec, Court of King’s Bench ; case of Du-
bois vs. Caldwell, of the same kind as the preceding one
decided in 1820, mentioned Pp- 508 of the first volume of the
“ Revue de législation, ete.,” p. 206 of the second volume
and reported at length in the “ Lower Canada, Reports” in
the case of Langlois vs Martel, v. 2, p. 44.

“ This action, says the Court at Quebec, is founded
¢ upon one of the clauses of the arrét of 6th July 1711, which
¢ declares that all seigniors, etc., ete. This law must be as-
¢ similated to a penal statute, so that the plaintiff, to succeed,
¢ finds himself comprised within the letter of the law. The
 arrét requires, in the first place, that the seignior be sum-
‘ moned to concede at the ordinary rent in his seigniory,
‘ and upon no other consideration, and the recourse which
“ it grants can only be taken advantage of in the case of a
“ refusal. As the declaration does not allege any such
¢ summons nor such refusal, it is defective in an essential
“ point and the défense en droit must be maintained.” The
Court of Quebec must then have considered the first
errét of 1711 as being in full force.

-~

-

XIV. At Montreal : case of Sir John Johnson against
John 8. Hutchins, decided upon the 20th April 1818, and
in appeal, on the 20th January 1821 and analysed in number
196 of my observations upon Cens et rentes. The seignior
himself ackowledged that it was not permitted to sell seig-
niorial lands in a wild state. Several other causes, which
I there cited, prove that the tribunals were far from regarding
the arréts of 1711 and 1732, as fallen in desuetude and
having ceased to have the force of law ; among others, the
cases of Cuvillier against Stanley and Burton opposant ;
McCallum against Grey ; Guichaud against Jones.

XV. At Quebec, Court of King’s'Bench: Bertrand,
seignior of Isle-Verte against Rouleau, curator; judgment
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of the 20th April 1827, reuniting to the domain of the seig-

gnior.

XVIi. At Quebec; Court of Queen’s Bench (1) Mrs.
M. R. Eckart, seignioress of St. Charles d’Aubin de Dlsle,
against Gaspard Veilleux ; judgment of the 21st May 1744,
reuniting to the domain of that seigniory. (2)

XVII. Here follows an analysis of the faets and argu-
ments in the two cases mentioned in notis under the num-
ber 341.

The first is that of Lavoie, jr., plaintiff, against the Ba-
roness de Longueuil, defendant, returned in June 1818.
According to the allegations of the declaration :

lo. The defendant was bound : ¢ as well by the deed
“ of concession of the Barony of Longueuil, as by the law
¢ in force in this province, to concede to the inhabitants
“ of this country, upon their demand to that effect, the
¢ lands ungranted and in a wild state...... upon a rent-
¢ charge, and upon the same terms and conditions as the
‘“ other lands which have been granted in the said Barony,
¢ without being entitled to ask any sum of money for con-
* sideration of such grant or concession, on pain of being
¢ deprived of all right of property in the lots of land of
“ which the grant or concession is so demanded.”

-

(1) Present, the honorable Justices Panet and Bedard.

(2) _Si'nce these notes were written, I have had the opportunity of
seeing judgments of reunion to the domain of seigniors in several other
cases, among others the following :

1780, 16th March. Geneviéve Sicard, veuve Duchény, « proprie-
tor of fief Carufel” against Pierre Fretan and two other censitaires.

1780, 16th March. Joseph Neveu, seignior of Dautray and La-
noraie against Nicolas Beaubien.

1780, 15th Juse. The Revd. Jésuit Fathers, seigniors of La-

prairie de la Magdelaine against Jérome Chapuis dit Dauphiné and
two other censitaires,
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20. In May 1815, there was a certain lot of land in the
said Barony, in a place indicated, of 90 by 28 arpents in a
wild state and unconceded.

3o0. The Plaintiff and twenty other inhabitants « being
“ desirous of establishing themselves thereon and making
* the same productive, according to law,” had, in the said
month of May 1815, demanded from the agent of the defen-
dant, the said lot of land in concession, at a rent charge,
upon the same terms and conditions as the other lots of
land had been granted in the Barony of Longueuil,” the
said plaintiff specially describing the part of the lot he was
desirous of obtaining under these conditions, namely, 4 by
28 arpents.

But the agent refused to make this concession.

4o. On the 5th August 1815, the plaintiff had procee-
ded, accompanied by two notaries, to the manor house of
the defendant, and had duly notified her that, in the month
of may preceding, he had made a demand of the concession
which interested him, to M. Busby, and thatthe latter had
refused to give it. ¢ In consequence whereof he the plain-
¢ tiff then and there (to wit at the said manor house on the
“ 5th August 1815) in the presence of the said nofaries, in
“ speaking to Charles Grant, Esquire, son of the defendant,
‘ in her absence, had prayed, summoned andrequired the
“ said defendant to concede to him the said lot of land
“ above described, and containing 4 by 28 arpents, at a rent
¢« charge and upon the same terms and conditions as the
¢« other conceded lands in the said Barony of Longueuil
“ are subject to, notifying her, that in default of her so do-
¢ ing, he the plaintiff protested against her, for all such
« costs and damages as he might sufter, and that he would
“ tako proceedings in law, to obtain the said extent of

« land, in concession, at a rent charge, and Egon the same
o2
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“ terms and conditions as the other conceded lands in the
“ said Barony of Longueuil are subject to.”

The defendant had refused to make him the concession
thus demanded.

50.—The plaintiff, believing in good faith, that by
means of his demand, by him made from the said Thomas
Busby, of the said lot of land in concession, he had a vested
right, by the law, to the said lot of land, had entered into
possession thereof, in the month of May 1815, had cleared
the front road, in conformity to the procés-verbal of the Grand
Voyer, as well as a part of the said farm.

6th.—In February 1816, the defendant had prosecuted
for the recovery of the land (en complainte et réiniégrande);
and that by a judgment of the 17th April 1817, he had been
condemned to abandon the said lot, and to pay to the seig-
nioress, two pounds currency for costs and damages.

70.—On the 13th June following, the plaintiff, in obe-
dience to the judgment, a copy of which had been notified
to him, only on the 31st May preceding, had abandoned the
possession of the above-mentioned land.

80.—The next day, namely, on the 14th June 1817, the
plaintiff had notified the defendant, by the ministry of Mtre.
Doucet, and two witnesses, that in obedience to the judg-
ment, he had abandoned the said lot, and that he was ready
to pay the amount of the condemnation money laid against
him, as well in principal as costs, if the defendant would

inform him the amount thereof, which nevertheless she had
refused to do.

90. On the 7th April 1818, he had paid defendant’s at-
torney £10 on account of the judgment and had always
been ready to pay the balance.
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100.—Further, on the 14th day of June 1817, the plain-
tiff had in the presence of the notary Doucet and two wit-
nesses, ‘“ prayed, required, summoned and notified anew,
the said defendant, to concede to him at a rent-charge, and
¢ upon the same terms and conditions as those upon which
¢ the other conceded lands in the said Barony of Longueuil
¢« are granted, the said lot of land which he had demanded
“ in concession, the said fifth day of August 1815, by noti-
« fying her, that in default of her so doing he would take
¢ such legal proceedings to obtain it, as authorized by law,”
which the defendant had again refused.

-~

110.—In consequence of the facts above mentioned the
plaintiff alleged that he was well founded in suing the de-
fendant and in demanding that she be condemned to con-
cede the said lot of land to him, upon the penalty imposed
by law, and moreover, to pay him £100 for his damages.

120. Conclusion. That the defendant be condemned
to concede to the plaintiff, the said lot of land, ¢ at a rent-
« charge upon tke same terms and conditions as the other
« conceded lands in the said Barony of Longueuil are gran-
« ted and to execute in favor of the plaintiff a good title of
« the concession thereof and before a notary, within the de-
¢ lay of fifteen days, and on default of her so conceding the
« gaid lot of land to the said Plaintiff as above mentioned
« and in a proper form, and before notary within the said
« delay, the judgment to be rendered by the Court, be held
¢« as a good deed of concession of the gaid lot of land to the
¢ plaintiff, upon the condition, that the plaintiff pay to His
¢« Majesty’sreceiver general, in this province, the samerights
« and dues as are paid by the grantees of the other lands
« conceded in the said Barony of Longueuil; to the exclu-
¢« gion of the defendant, her heirs and assigns, who shall
« have no claim of any kind whatsoever upon the same,
¢« and finally, that the defendant do pay the said sum of £100

« to the plaintiff as damages....
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Mr. James Stuart (1) pleading for the defendant filed a
plea to. the jurisdiction exceplion déclinaloire, in thesc
words :

¢ The said defendant for exception déclinatoire to the
jurisdiction of this Court saith that this Court cannot and
“ ought not to take cognizance of the matters the subject
¢« of the said action of the said Joseph Lavoie, in as much
¢ ag that is not of the cognizance nor of the jurisdiction of
¢« this Court and that it cannot render any judgment on that
“ behalf.”

~
-~

On the 10th April 1820, (2) ¢ the Court after having
heard the parties, by their attorneys, upon the exception
“ déclinatoire of the defendant, to the jurisdiction of this
¢ Court, dismisses the said exception with costs.” (3)

4

~

-

(1) Sir James Stuart, afterwards chief justice of the Court of King’s
Bench, and who died in the year 1853.

(2) Present, justices Reid and Foucher.

(3) The following are the grounds of the decision, as
given by Mr. justice Reid.

The Defendant pleaded to the Jurisdiction of the Court that the
demand in question was not within their cognizance.

Under this plea Mr. Stuart for the defendant contended that the arrét
of 1711 on which the action was founded had become a dead leiter and
could not now be executed as the officers who were authorized to do
so under the French Government no longer exist. That the question
here involves two points, first a judicial authority to ascertain the de-
tault or refusal of the seignior and the sufficiency or insufficiency of his
reasons for such refusal, and secondly, an executive power on the part
of the Crown to make the grant demanded upon such default of the
seignior; on this account the above arsét united the judicial and ezecutive
power of the Crown by authorizing the 4 Gouverneur Lieutenant Gé-
néral et PIntendant du dit pays” to hear, determine and make all such
grants, erecting for this purpose a special Jurisdiction over all such
matters, out of the usual and common course of proceeding before the
courts of ordinary Jurisdiction. That this court however far as it may
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On the 5th June 1820, Mr. Sewell appeared for the de-

wonceive itself competent to determine upon the validity of the excuse
to be offered by the defendant in this cause, yet certainly are vested
with no power to make a grant to the plaintiff in the name of the
Crown, which is the principle object of the remedy sought for by the
plaintiff in this action.

Bedard, for the plaintiff, contended that this court possessed all the
authority at least the Judicial authority, which were possessed by the
Governor and Intendant, under the French Government. Dy the 2d
sec. of the Judicature Act, all powers in regard of determining aud
adjudging upon civil rights, is vested in the Judges of the Court of
King’s Bench. That the object demanded by the present action is a
civil right to which the Plaintiff is entitled by the laws of the Country
and it would be a failure of Justice if there existed no means to enforce
this right ; that before the existence of the arrét of 1711 the habitants
had a right to apply to his Majesty’s Courts in Canada, to obtain a
concession from the seignior in case he should wrongfully withhold
it, because the seignior held his lands {from the Crown, upon this ex-
press condition of making concessions and grants to the censitaire.
The object of this action is not to obtain a grant from the Crown,
nor from the Court in the name of the Crown, but to divest the de-
fendant of her right over the lot of land in question and that the same
be held by the plaintiff accountable to the Crown for all the rights
and profits that may become due thereon, and this the court has the
power to adjudge under the Judicature Act.

By the Court;the first point to be considered is whether the power
given by the King by “the arrét of 1711 was judicial or was merely
an authority emanating from the Sovereign as the seigneur suzerain.
The words of this arrét would imply the laiter meaning and construc-
tion, as it is thereby directed that on the refusal of the seignior to grant
lands to the tenants, they would apply to the « Gouverneur et Lieute-
nant Général et I'Intendant du dit pays, auxquels Sa Majesté ordonne
de concéder aux dits habitants les terres par eux demandées’ and
which seems to contemplate no course of judicial proceeding but con-
tains the mandate of the Sovereign to his servants to execute his
But if we consider the more explicit and clear

will in this respect. .
the ¢ Declaration du Roi concernant les con-

terms and dispositions of
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fendant, in the place of Mr. Stuart; and on the 12th of the

cessions dans les colonies,” of the 17 July 1743, we there find a similar
authority vested in the “Gouverneur, et Lieutenant-Général et IInten-
dant, but here they are to proceed as judges under certain forms, to
hear the contestation before them, and to adjudge thereon, and from
their judgment an appeal was given to the Superior Council.

The Jurisdiction here given was therefore a Jurisdiction extraordi-
naire, as being for a particular purpose and distinguished from that
attributed to the ordinary Courts of the Country. This Jurisdiction
was erected by Sovereign authority and was exercised by officiers
named and appointed by the Crown ; it was therefore a part of the
Justice Royale which prevailed in the country and as such this Court
is vested with the authority it exercised, under the Judicature Act
34th Geo. III. ch. 1 sec. 8, by which it is enacted ¢ That the Courts
“ of King’s Bench shall respectively in the superior terms aforesaid
¢ have full power and Jurisdiction and be competent to hear and deter-
“ mine all plaints, suits and demands of what nature soever which
“ might have been heard and determined in the ecourts of Préveté,
« Justice Royale, Intendant, or Superior Council under the Govern-
“ ment of the Province, prior to the year 1759, touching rights, reme-
“ dies and actions of a civil nature, and which are not specially provided
¢ for by the laws and ordinances of this provinee since the year 1759.”
‘We have therefore only to be satisfied that the court erected by the
King of France in this Province under the Declaration of 12th July
1743, could be considered as forming a part of the « Justice Royale,”
to be convinced that the Courts of King’s Bench under this Statute
can hold and exercise the Jurisdiction attributed to the Special Court.

All justice emanates from the Sovereign and it is his right and his
duty to administer it to his subjects, but as he cannot do ti¥s in person
he has delegated his authority in this respect to certain persons and di-
vided it among them in such manner as to answer this purpose. (1)

This division of judicial authority was made into three branches ;
1st the Ecclesiastical ; 2d the Seigneurial, and 3rd the Royale.

(1) Pigeau, 85.

Fer. Dic. vo. Justice and Jurisdiction.

Actes de notoriété p. 228, note.
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same month, he files, lo. a demurrer (défense en droit,) 2o.

1. « Ecclésiastique, consiste dans le pouvoir de vuider par la voie
'« judiciaire, les différends (purs personnelsy entre Ecclésiastiques. (1)

2. ¢ La Seigneuriale : la justice exercée par les seigneurs émane
<« aussi du Roi, qui la leur a concédée, ou tacitement en gardant le
« silence sur l’arrogation qu’ils s’en sont faite, ou expressément par
“ upe concession. (2) This is subdivided into Haute et Moyenne et
“ Basse.

3. « Royale, outre que la justice royale est supérieure aux deux
* autres que P'on vient de voir, elle est infiniment plus étendue, en ce
« que les Rois ont réservé a leurs officiers la connaissance de nombre
« affaires. (3)

« TLes juges royaux sont des officiers en titre pourvus par le Roi pour
« rendre la justice & ses sujets dans I’étendue de leur ressort (4)....
« En un mot, tous les tribunaux établis par le Roi sont composés de
¢ juges royaux.

This jurisdiction royale is dividedinto ordinaire and extraordinaire
(5).

The jurisdiction royale ordinaire took cognisance of all kinds
of matters, excepting such as a particular jurisdiction established, such
As « les juges des seigneurs, les Prevots et Chatelains, les baillifs et
« Sgnéchaux, les Présidiaux &ec. (6)

The Jurisdiction Royale extraordinaire was of a more special and
limited nature ; the Judges thereof ¢ ne peuvent jugef- que certaines
« matiéres et connaitre de certains crimes, pour lesquels ils ont une at-
« tribution spéciale. Tels sont les prévots des maréchaux, Jes lieute-
« pants criminels de robe courte, les juges des élections, des greniers &

(1) Couchot, Praticien Univ: 1 vol. p. 8 and seq.

(2) Pigeau, 84.

(3) Pigeau 86.

(4) Rép. vo. Juges, p. 588.

(5) Denisart ; vo. Juges, nos. 7 et 8. Rép. vo. Juges, p. 589,
(6) Denizard vo. Juges no. 9 et 10.
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a general denegation (défense en fail) 30. an exception, al-
leging that at the time of the action, and for thirly years
previously, the lot of land in question was not the property
of the defendant, but that of divers censifaires of the Barony
of Longueuil to whom it had been heretofore legally conce-
ded by the seignior; 4o0. another exception, alleging that at
the time of the action, and for more than four years pre-
viously, the said lot of land was not the property of the de-
tendant, but that of divers censifaires of the Barony, to
whom it had been then promised in concession, and to
whom it had since been, to wit on the 24th July 1817, le-
zally conceded ; 50. finally a third exception, alleging that
at the time of the different pretended demands made by the
plaintiff to the defendant to concede to him the said lot of
land, and even for a long time before, there were no mote
unconceded lands left in the Barony, than were required for
her private domain and for her own proper use, and that
she could nét be compelled to concede to him any part
thereof. :

To one of these exceptions, the plaintiff replied that the
said lot of land was in a wild state, and formed part of the
unconceded lands, on the 5th August 1815, the day upon

¢ sel, des monnotes, les intendants des provinces, les bureaux de finan-
‘ ces,les eaux et foréts, les amirautés, les tables de marbre, les con-
* seils, les chambres des comptes, la cour des aides et des monnoies.

From the above authorities it is evident that the Jurisdiction attribu-
ted to the «“ Gouverneur et Lieutenant-Général et ’Intendant” was of
Royal appointment and of that description called Justice Royale ex-
traordinaire from the limited aund special authority granted to them,
and that this Jurisdiction being a part of the Justice Royale referred to
by the above Statute, the judges of the Courts of King’s Bench have
now the right to exercise the same.

"Che Plea to the Jurisdiction in this case must therefore be dismissed
with costs.
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which the demand to concede it to him was made to the de
fendant, also on the 19th April 1817, the date of the judg-
ment rendered against him upon the demand of the seig-
nioress to recover the possession of the property, and on the
14th June 1817, the day upon which he had again demanded
the concession of the said lot from the defendant, denying
that it had been conceded before the fourteenth day of June
1817, and that the defendant could not now be permitted to
allege, in contradiction to the judgment of the 19th April
1817, that the said lot of land was conceded before that
day.

The answer to the second exception is, in substance,
that any concession of the said lot of land made by the de-
fendant since the 14th June 1817, was null, that his action
was not the less well founded, having by his summons of
the 5th August 1815 and 14th June 1817 acquired a right to
the concession of the said lot; that the pretended deeds of
concession of the 24th July 1817 wei2 null and should be
so declared by the Court, because they had been passed by
collusion, and with the sole view to defraud the plaintiff
and the inhabitants who had demanded deeds of concession
of the lands described in these pretended deeds, of their

just rights.

In conclusion the plaintiff said that the defendant was
debarred from pleading his last exception, lo. because the
defendant pretending, by her first exceptions, that she had
conceded the said lot of land, could not be allowed to plead
that she had the right to retain the same as part of her do-
main, 20. because she could not under the pretext of re-
taining the said lot of land as being past of her domain, re-
fuse to concede to the plaintiff upon the demand made to
her, 30. because finally she had, independently of the said
lot of land, considerable domains and of a much larger ex-
tent than she had a right, by law, to reserve fo;6herself, and



442 a

that moreover the said lot of land had been set out for con-
ceding.

Upon plaintiff’s motion of the 19th February 1821, the
cause is fixed for enquéte, for the 5th March following.

We find, in the registers of the Court, an interlocutory
dated the next day, namely the 20th February 1821, rendered
by consent of parties, which orders that, by two surveyors
who are named, * itshall be proceeded to view, visit and
“ measure on all sides the extent of the lot of land demand-
¢ ed in concession by the plaintiff from the defendant and
¢ described in the said declaration....to ascertain at what
“ distance from the River Richelieu is the line which bounds
“ the said quantity of land demanded in concession on the
“ south west, by measuring this distance, as well upon the
¢ seigniorial line as upon a parallel line and drawn at
‘ twenty eight arpents to the north east of the same, and by
 making the relevé of the sinuosities of the said river be-
“ tween these two parallels....to look for and establish
“ where is situated the said place called le petit détroit de
“ St. Jean and what its situation is relatively to the
point called poinie ¢ la Mule, moreover to establish if
““ any part of the said extent of land demanded in concession
“ was conceded before the 5th of August 1815, what part
¢ was thus conceded, if any have been conceded, and to
¢ whom, and mentioning the deeds of concession, procés
verbaux of bornage, and other titles which may be brought
“ before them, the situation of the old concessions, the
¢ rhomb lines which they must take and the names of the -
¢ old grantees and their assigns up to this day....”

-

The sickness of one of the surveyors at first delayed
the execution of this interlocutory judgment, and afterwards
occasioned the appointment of another. Finally, on the 6th
February 1822, by consent of parties, the action is discon-
tinued without costs.
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XVIIl. This is the second action mentioned in the
note under number 341.

It was an action brought by Jérome Tremblay, one of
the twenty one inhabitants of whom mention is made in
the preceding cause, against the Baroness of Longueuil and
Mf. Benjamin Holmes, before the Court of King’s Bench, at
Montreal, at the superior term held in the month of June
1824.

The grounds, urged by the plaintiff in his declara-
tion, were, in substance, the same as those invoked by La-
voie ; and further, that the defendant Holmes, he alleged,
notwithstanding his knowledge of all the facts and especial-
ly of the demande made by the plaintiff from the defendant,
of his right acquired in consequence of the refusal of the
defendant to concede, and of the forfeiture which this refusal
caused her ¢ had asked the said lot'of land and about two
“ hundred and twenty four arpents more land, in superficies
“ joining thereto from the defendant,in concession,promising
“ and ob.iging himself to pay, or giving to understand that
¢ he would pay to the defendant, or to other persons for the
¢« defendant, a sum of about two hundred pounds currency,
¢ for, and in consideration of, or upon the occasion of the
“ said land above described and of the 224 arpents of land
« in superficies.” That to the prejudice of plaintifi’s rights,
the defendant had, by the interposition of the honorable
Charles William Grant, her son and agent, made the afore-
said concession to the said Benjamin Holmes, ata seigniorial
rent charge, by deed passed before Doucet and colleague,
notaries, on the 24th July 1817; and altho’ it appeared, by
that deed, that the concession to Holmes was made at a
seigniorial rent simply, he the plaintiff was ready to prove
¢« that the said deed of the 24th July 1817 had been passed
« and signed by the said Charles William Grant, agent of
« the said defendant, only under the verbal or written pro-

-
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“ mise of the said Benjamin Holmes, the defendant, or of
“ some other person on behalf of the said defendant, to
¢ pay to the said defendant or other persons on behalf of the
* said defendant, a sum exceeding £150, currency, that
¢ the said Benjamin Holmes had promised and obliged

¢ himself to pay for, and in consideration, or upon the oc-
2

-

¢ casion...

In conclusion Tremblay prayed that the deed of the
24th July 1817 be declared null, and that the defendant be
condemned to make him the concession demanded.

Mzrs. de Longueuil had filed a demurrer and a general
denegation. The defendant Holmes had done the same
thing.

After the hearing of the parties upon law, which took
place on the 9th February;1825, the Court, composed of Chief
justice Reid and justices Foucher and Pyke, rendered judg-
ment on the 19th April 1825, dismissing the demurrer.

The plaintiff immediately inscribed upon the role d’en-
quéte ; he afterwards obtained permission to examine the de-
fendants upon faits et articles.

On the 16th May 1825, Holmes appears in person, and
objects  to the pertinency of the interrogatories upon fuits ef
articles proposed to him by the plaintiff”’; and on the 18th
he files his objections in writing. He says, among other
things, that several ef the interrogatories tend to compromise
his character, to touch his reputation, and to have him look-
ed upon as guilty of the fraudulent actsset forth in plaintiff’s
declaration.

On the 20th June 1825, adjudging upon a motion made
to that effect, by the plaintiff, the Court, composed of the
same judges, declares the interrogatories upon faits et arti-



445 a

-~ cles to be pertinent and admissible, and orders. that the said
Benjamin Holmes answer thereto in the manner he is re-
quired to do, on the 8th August following.

Holmes institutes an appeal from this judgment which
on the 20th January 1826 is reversed, and the Court de-
clares the 11th 13th 14th 15th 16th and 18th interrogatories
to be inadmissible, and sends back the cause to the Court
of original jurisdiction, that further proceeding may be there-
in had according to law and justice.

After a commencement of proof, the Court, upon the
motion of Mr. Bedard, attorney of the plaintiff, on the 13th
October 1826 permits him to discontinue the action, the par-
ties declaring that they have settled.

ADDENDA.

Notes, p. 15 and 16.

Louis Hebert « head of the first family which has inhabited since
the year 1600 up to this time.”” There is an error of date; but this
error exists in the printed title of the concession. It has since been
verified, by an examination of the register, that the said Hébert says,
in his petition ™ that he is head of the first family ¢ which has inhabited
¢ since the year 1606 * and not 1600. Hébert could not be in Que-
bee, before Champlain laid the foundation of the town in 1608. In
his petition he undoubtedly speaks without distinction of L’Acadie as
of Canada. It appears that he proceeded to L’Acadie in 1606 and
did not come to Quebec until 1617 or 1618. We read the following
with respect to him in the « TTotes upa the registers of Notre Dame

of Quebec by J. B. A. Ferland, ptre.,” Quebec 1854, p. 6.

« He (Champlain) returned to France, the year followingl (1609)
& to procure succours which he brought with himin 1610 ; and in 1612,
¢ he was named the King’s Lieutenant General and commandant for
« the new colony. The settlement of Quebec was then compose.d of
&« but a few houses ; and the few inhabitants to be found remained
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« deprived of religious assistance. It was only in 1615 that four of
the Recollet fathers arrived, charged to attend to the spiritual wants
of the small colony, and to commence the laborious task of the mis-
sions to the Indians. Two years later, Louis Hébert brought his
family. Tn a petition, addressed to the Duke of Ventadour, Hébert
sets forth that he is the head of the first French family which bas set-
tled in this country, since the commencement of the century, which
he has brought with all his means and property which he had in
Paris, having left his relations and friends to give a beginning to a
christian colony and settlement.”
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« Several Canadian families can justly claim this enterprising
man among their ancestors ; because the numerous posterity of his son
Guillaume Hébert, and of his daughter Guillemette, wife of Guillau-
me Couillard allied itself with a good number of families who
« came, at a later date, to settle in the country. Louis Hebert ap-
% pears to have been born in Paris where he had married Marie
« Rollet. In 1606, he passed to L’Acadie; and Lescarbot speaks of
¢ him in the following terms, liv. IV: (1) ¢ Poutrincourt caused a
« piece of land to be cultivated to sow.wheat with the help of our apo-
“ theeary, Louis Hébert, a man who, besides the experience he has in
“ his profession, takes great pleasure in the cultivation of the ground.”
¢« Having arrived in Quebec in 1617, he at once’ begun to cause the
“ land to be clearec upon which are the Cathedral, the Seminary and
¢ that part of the Upper-Town, which extends from Sainte Famille as
¢ far as the Hotel-Dieu ; he built a house and a mill, near that part of
“« St. Joseph Street, where the St. Frangois et St. Flavien Streets
“ meet. These buildings seem to have been the first which were
¢ erected upon the lot of land occupied as the Upper-T'own. Louis
“ Hebert died, from the effects of a fall, sincerely regretted by all the

“ members of the growing colony, in the month of January of the year
“1627.”
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(1) Ed. of 1609, liv. 2, ch. 44, p. 602-3.



ERRATA.
Pége 15, line 4, (of note,) in lieu of fe, read : fief.
18, line 22, in lieu of seem, read : deem.
26,- line 17, in lieu of fulfill, read : fulfil.
29, line 10, in lieu of impossed, read : imposed.
30, line 8, in lieu of several, read : a_few.
35, line 10, in lieu of tittle, read : title.
41, line 8, in lieu of themselve, read : themselves.
46, line 1, (of note,) inlieu of enalyse, read : analysis.
47, line ¥, in lieu of setled, read : settled.

53, line 2, (of note,) in lieu of would have, read:
had.

64, line 14, in lieu of sejourn, read : sgjourn.
82, line 13, in lieu of arrable, read : arable.
100, line 28, in lieu of or, read : on.

119, line 24, in lieu of appeared me, read : appeared
to me.

120, line 4, in lieu of which is, read : bwhich it is.
121, line 2, in lieu of 4t s 1708, read : it 4s in 1708.
149, line 10, in lien of fo bo, read : fo be.

151, line 2, in lieu of same, read : some.

161, line 16, in lieu of property, read : properly.

171, line 21, in lieu of compell, read : compel.



183, line 32, in lieu of 1712, read : 1713.
188, line 5, in lieu of duty, read : duly.

217, line 29, in lieu of of each land of, read : of each
land.

221, line 21, in lieu of cause, read : course.

250, line 26, in lieu of the had, read : they had.

269, line 11, in lieu of is seignior, read : his seignior.
300, line 4, inlieu of was, re‘ad: has.

304, line 35, in lien of neighbors, property, read:
resghbor’s property.

308, line 32, in lieu of invest, read : invests.

309, line 20, in lien of they, read : there.
« line 22,, in lieu of tenants, read : fenant.
323, line 5, in lieu of appeales, read : appeals.
333, line 10, in lieu of reproches, read : reﬁroaches.
346, line 32, in lieu of pointing ont, read: pointing
out.
347, line 18, in lieu of Fuyot, read : Guyot.

351, line 16, in lieu of lands, read : hands.

395, line 11, after the words ¢ no right acquired to a
third party ” add the following:

the King or his delegates are free to concede anew or
not to concede the seigniory thus re-united to His Majesty’s
domain : it is the attorney general and net a private indi-
vidual, who has the right to seek this re-union. In the
second case, on the contrary, there is a right acquired to @
third party ;






