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~,O'mmtrtial ~ank .at ~ana~a, 
KINGSTON, 23rd August, 1865. 

To THE SHAREHOLDERS OF THE COMMERCIAL BANK OF CANADA: 

l~ the Report submitted at the Annual General lIIeeting held on 26th June last, the Directors, when alluding to the 
proceedings against the Great Westem Railway Company, ~hen pending before the Privy Council, informed the Shareholders 
that a decision would probably be had in August, and that means would be- taken to cOlllmunicate the result to the Share­
holc1ers at the earliest practicable moment. The Directors further stated that theyl,ad no reason to doubt the decision 
wotild be in favor of the Bank. 

I 

, The case was ttrgued J;>efore the Judicial COlllmittee of the Privy. Council, by the Attorney General and Sir HUGH 
CAIRNS, on behalf of the Bank, on the 17th, 18th, anc!19th July, andjlldgmlmt was given on the 27th. Whenthejndgment 
reached Canada, it was reprinteil, and yopieswere at once forwarded to all the Branches, for the information of Shareholders. 
The views of Counsel coulc! not be ascertained nntil a few days since. 

To those Shareholders who have not read the judgment, I am directed to say; that, apparently, the Lords Justices 
hav.c pra9tically adopted the views of the Court of Appeal in Canalla, and have ordered a llew trial to lletermine the 
a·mount due to the Bank. They decide that the accouut was the account of the Great Westel'll Railway Company, not that 
of the Detroit and Milwaukee Company, and thus that the Great Western Hailway Company coulll not claim a nonsuit; 
th: \ the facts were properly put before the jury; that the Great Western Railway Company were authorized to makc 
~d mees to the Detroit and l'Iilwaukee Company, to the ntent of £250,000 sterling or $1,2:)0,000, and arc liable to the 
Bank for the undrawn balance of that sum. Upon this judgment, the whole case wiD again go to_ a jury, by whom' ihc 
main questiqn to be determined under the direction of the Judge will be, the <1lnount of liability of the Great ,'Vestern 
Hailway Company to the Bank. This will be divisible into two points-first, whether there is any liability beyond the 
£250,000 sterling, and secondly, what amount of the £250,000 sterling has not been properly drawn by the Great ·Western 
Railway Company on Detroit and Milwaukee account, and therefore remains applicable to the claim of the Bank. 

The judgment, although at variance with what the Directors hac! reason to expect, must howenr be submitted to, 
and acted upon; and consequently, notice of trial will be given at the carliest ]lossible day, for the ne.xt Assizes. But the 
Dircctors deem it proper to remark upon the (lecision of the Privy Council, because in the Annual Heports since thc 
proceedings began, they uniformly expressed their confidence in the result, and they desire to show that they hall good 
grounds for that confidenc~. 

At the trial, the jury found in favor of the Bank on every question of fact submitted to them. Then, and throughout 
the whole proceedings, the fact that the account was one with the Great Western Railway Company, and not with the 
Detroit and lHilwaukee Company, was established antl maintained, notwithstanding the most persistent efforts to make it 
appear otherwise. Then the referee,.to whom by formal consent the question of amount was submitted, found in favor of 
the Bank, to nearly the whole amount claimed. Subsequently, application was made by the Great \VcstCl'll Hail",ay 
Company to the Court of Queen's Bench for a nonsuit or a new trial, but the rule was discharged by the unanimous decision 
of the Court, after full argument of all the points. Against that decision the Great Western Railway (!ompany appealerl to 
the Court of Error and Appeal. In the jmlgment given_ by the Court of Appeal, effect was given to an oi'.iection to the 
Bank's recovering the whole amount claimed, which was not taken at the trial, nor raised in the Queen's Bench. ;VIr. 
Justice HAGARTY'S rcnlarks est.ablish this, and are in these words :-" I ,vas not })l'csent at the argument, and therefore give 
" no judgment, but I think it right to add to the judgment just delivered, that iu the elaborate argumcnt of the Appellants 
"(G.W.R. Co.) in the Queen's Bench, no distinction whatever was pressed on the Court between the liability for the unpaid 
"portions of the two loans and the residue of thc claim. Nor as far as the papers show, was any such point made at the 
"trial." Nothing could be more explicit than this statement. Then, it had been an established rule of law and practice, 
that an objection or point not raised in the Court below could not be heard in a Court of Appeal. Yet the ('ollrt of Appeal 



not only allowed the question of limitation of lialJility to be discussed, but malle it a hn~is f~)r granting Do now trial. 
Counsel alhiscd the Din'dol''''' that snch deviation from rule and practiL'e could not be sustained. j and. the Din'dol's were 
confirmed in tIll' c...:orrL'dIll'SI'l ()ft1Ji~ acldl'c l)y thc,remarks of Lord CUEL:'.[SFORD in a judgment of the Privy ('qundl in 'l 

cnsc from Australiareported ~t the time, (}[arch, l~(j·Li wherein his Lordship stated, that the Lords Justice; had ('ontinl''] 
their ('()n~illl'ratinn of the ('a~l' to the questions raised in and determined by the Court below, "us they w('re bound to do,n 
Not anti('ipatin,!..( a reversal of established practice, the Dirt'('tor"l, (being aware that. the Great "~l·;-.tern Hailway COlllpany, 
IHrv~~lg n.ssl~lllecl the position that they were not iJ1(lL'hted to the Bank at all, and froUl thdr general policy Hs l"(·garded 
atl verse Vl'rllicts, would not Ill' sat~fi'ec1,with anything short of a decision of thc Privy Council), resolved to take the ca"<: to 

that tribunal without c1elay,.in order to stop litigation and expensc. And there can be no doubt that thi:-; step was both 
nccessary aw l judi'cious, notwithstrl.llcling the ullcxpectec1rcsult, 
11',1" , • , 

IIOWt'H'I', the Directors trust it will be eYident that the course adopted throughout, was basell upon gootl grounus. 
1;{othing w~ll be left undnnl' to ol)tain fl'O~ll t.hc Great ,restern Railway CompanY,the largest amount recoYC'rahle !)y law. 

rrhc Director~ tfLk~ this opportunity 0f intimating, that for th~ sake ~f affording aU' the information in their po\\cr, 
and- Qf asc.el'tail1ing the yiews of the Shareholders \1u thi~ important matter, they have resolved to call a Special Gcn~ral 
)IL'ding', at as ca.rly a date as possible aftel' the result of the trial 11a,<:; been ascertained, of whi~h l1lcc~ing, due notice will Lc 
formal.ly given, as reqnil'('(l I)y the ~\ct of Tnc:ol'pol'ation, 

C. 1". ROSS, 
Cashier and General.JJanaqer. 
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