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" § 1.—On the 28th Aungust, 1879, the Legislative Coun-
scil of the Province of Quebec decided to suspend the
supply bill by the following resolutions :

That an humble address be presented to His Honer

the Lisutenant Governor, forwarding him the following
‘resolutions :

1. That the Speech from the Throne at the opening of the session i3 a
.document of the highest imgportance, because the Government calls .upon
the authority of the Crown to witness the measures which it promises to
-submit to the Kegislature; but that the present Government haenot
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realized the weight of such obligations and has treated them lightly, by
refraining from submitiing to the Legislature the greater number of the-
measures announced in the Speech from the Throne.

2. That the advisers of His Honor the Lieutenant-Governor should:
represent the authority of the Crown, personify the wisdom and practical
experience of the executive power and possess the « necessary ability to-
carry out in both Houses the obligations which they publicly assumed ”,
net merely to their continuance in office but also o the integrity and:
usefulness of their legislative measures ; buf that the present Government.
has put itself in disaccord with the principle of ministerial responsibility-
.by submitting to the whim of an undecided majority, which interfered
in the carrying out of its measures, and deprived it of its control of legis--
ation, thus allowing the influence of the Executive to pass out of the
hands of responsible servants into those of men who merely represent.
an ovtside will and are serving private interests.

3. That the principle of parliamentary control over the public expen~
diture has been forever established by the experience of several centuries
and proclaimed in the Bill of Rights; that the Legislature is jealous of
such control, which is the greatest safeguard of our political rights and:
liberties, and that this principle is equally applicable to the payment or to-
the agreement to pay any sums of money, and lo the remission of debts.
due to the Crown ; bu!l that the present Government, contrary the spirit of
the constitution, has involved considerable sums in the pw chase of lands
and in the carrying out of coniracts without having consulted the Legisla~
" ture, and even, in certain cases, despite the refusal of this Council to au-
thorize such paymems; that it has remitted considerable debts which the
Legislative Asserhbly had'declared collectable, has issued'special warrants
tor merely. ddministrative purpeseg, to the- extent of over- fwo. Aundred.
thousand dollars in excess of the sums authorized by the Legislature.

4. That the law of the country extends its sovereign authority over:
those who govern as well as over those who are governed ; that the-
assumed power of suspending --the--execution of laws, without con-
sent of Parliament, isillegal, andthat mere Orders in Council suspeud-
ing the operation of a slalute are irregular and invalid if they have not
the sanction of the Legislature ; but the present Government has shown a.
contempt for. the laws,; both in the: manner of filling the vacancies
which have occurred in the provincial representative body, and by
ignoring the exigencies and formalities required by statute, and by the
irregular and illegal appointment of a municipal officer wherein the Go--
vernment assumed the anthority-of.the judiciary, which had not and has
not yet declared any vacancy.

5. That fthe declarations of a Government and the obligations it takes.
upon itself should always be made and undertaken in good faith, are:
always obligalory and sgeredrand bind the hongn of the; country itself ;
bwl‘t}ggthzh‘e présemt Government has, 16'a-great ' éxfent diverted, from. its.
objéct e portion of the Consolidatad: Rbitway Fupdlinterddedior private
railway companies subsidized by, the Prowidce, withbut hdving - provided
for the gcfunvding of such sume and ‘withont -having given any  secarity
thit soth encroavhobrtd siall not Be renewed; ~ - 1 o o
' 6. That 'LHe( ielembntary principles. of sound @dmimistration reqiide-
that the expenditure should not exceed the revenue, and:that.in, case of”
deficits arising from the yearly expenditure the Government should read-
just their Budgel so as to restors equilibrium, without touching (ke capital ;.
ut that the present Government hias neglécted to meet such deficits out.
gf ordinary. resources and has used the capital Tund fot current expeh--

iture. - : v : :



. 1..That ‘the Budget.should -be a clear enunciation of the financial mea-
"sures in course of compleuou or inauguration, and that it should satisfy the
H.ouse that the expected revenue should he sufficient to-meet . the declared
expen(;hture but,that the present Government has failed to..show: to..the
House that the revenue at,its dispgsal will. be, SuﬁlClent to meet the ohliga-
thns of the Province.

herefore that this Council, without desmng to take ;undue
part in. the ,different .public discussions whnch may divide publm
opinion outside of this House, but with the;sole ObJPQt of -averting from
the Province the dangers whi. h must. necessanly arise from this conti-
qued maladmmlstl;auon and in the exercise of its legitimate -comstitu-
tional authority toinsure a, more efficient control over pubhc moneys, makes
thls protest.and representation :—lst. Because the Government has mot,
‘gither by economy and retrenchment or by a;judicious development, of onr-
resources, made up.the deficit, but on the contrary has .allowed it to. in-
crease, and because it has not been ablg to. provide ways and means, at
the same time, to meet. ordmary expenditura, obhgatlonsalrﬂady ineurred
agnd payments 1o brcome: due on, public. works in progress..2nd. Because
the Govqmment does not possess .sufficient. elements of contidenee and
strength to efficiently and usefully admimster ihe affairs ot this, Province,
and that the abandonment of its chief measures is an avowal that:it is
u;qla.ble to satisfy the requir-mentsof the country ;

And the Council, while deciaring its wﬂlmgness to grant HPr Majesty the.
supphes neces;ary for the public service, deems it its duty to delay the adpp-

ﬂ?n of the Supply Bill now before the. Hou,se until it shall have, pleased)Hls
i:tonor th»= prutenant—Governor o choose adwsers dzsposed toanaindain his
d,lgmly by the fujfilment .of the prom,lses made in, his name, to regpect the
spu‘.lt of the constltutlon and therighte of the Province:of: Quebee, by not.in-
curring copsiderable expenses without the consent of ‘the Legislature ; to

hold the dlgmty and authority of our institutions by refraining, from

f erference in L e.application and. executlon of the law; and -who will, at
the same time, be able to enforce their views in the legislature, and . jus-
tify this Councll in entrustmg ihem withthe management of -the: pubhc‘
fu,nds

The followmg extract from. the speeoh delivered by
the Honorable Dr. Ross, mover of the resolutions, gives
a resumé of the redsons on which the Legislative COuncll
based its actlon in suspending the supply bill :

’l‘here are various complaints against the Gevernment, amongst them :

“10 That in the administration of yublic affairs they have set agide the
spirit and even the letter of the law:

20 In, Lhelr transactions, they bave VLOIated the. spirit of the constitu-
tlon, :
‘3o They bave squandered the public funds and left enormous deﬁcns,
without providing for ihe means. of making them good;

40, They have lowered the dignity. of the executive power by vielating
itd promises or by’ misleading the pubhc by fal-e statements;

.50 They have not governed loyally and xustly

’Ihe grievances under the first heard are numerous. When they
delayed the -issue- of the ~writs for St. Hyacinthe for ‘six momths,

notwithstanding the ‘demand - of two membors, a- provided by . law,‘
they ‘could-not but know that  they ‘were violating the spmt of . the
statute. When' they ap[omted as Returning Officer for "the County
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of Chambly, a party who was not the Registrar of tlie county, they
knew that they were violaling the letler of the law, as they held
the very protest of the Registrar who declared he was ready to act.
When they appointed a municipal Councillor in Chambly Basin,
without the formality of an order-in-council, they should have known
that they were violating the letter of the law, which requires such order-
in-council ; all the more so from the fact that the Courts had not and
have not vet declared any vacancy in that Council, and that, thus, the
Government has usurped judicial functions. When they resolved to-
extend the Quebec railway from Terrebonne to 8t. Martin, they knew that
the law imposed on them the obligation of bringing it from Terrebonne to.
Montreal. These are not visionary mnor frivolous grievances. The acts
complained of aftack the very basis of political and social organization,
and the fathers of constitutiopal law laid down this grand truth in
the charter of our liberties itself—the Bill of Rights—when they declared
¢that the pretended power of dispensing with Jaws or the execution of
laws by regal authority, as it has been assumed and exercised of late, is .
illegal:” In the second place, the Government has openly violated the
spirit of the constitution in its. negotiations and contracts. The sirict
doctrine of responsible government imposes on every minister the obliga-
tion of causing to be authorized any expenditure he may wish to make.
« The constitutional principe of parliamentary control is also applicable
1o advances, loans or gifts of public money to foreign powers, corporations
or private persons, to the remission of debts due to the Crown.” (Todd,
vol. 1, p. 455;1. No remission by Government of loans, or of debts due 1o
Crown, whether by foreign powors, corporations or individuals is justifiable
without the knowledge and consent of Parliament. (Declaration, House:
of Commons, March 25, 1715). But the Government ceded to Mr. Gowen
a good security of $16,000 for $5,000. They remitted certain sums due by
the Quebec fire sufferers; they made a settlement on the amount due by
the defaulter Ste. Marie; and all without the slightest authorization from
the House. Their various purchases, amongst others, of the Gale Farm,
the Bellerive property, the Vacherie, amounting to $220,000, although
they bear a certain show of authority were nevertheless, in fact,
an open violation of constitutional principles, for these properties-
were so needless that the Government does not occupy them even yet.
The work on the Three Rivers loop line and on the St. Martin line, repre--
senting about $300,000, was also given out without the sanction of the
Legislature. 'We have seen them make a bargain for the placing of an
inferior apparatus on the railway at a scandalous price, and they only:
escaped censure by refusing to allow the House to look into the trans-
action.” They even went so far, in the Quebec Volunteers, question, as to
ignore the orders of this Honourable Council, and they paid the volunteers
after this House had refused its sanction thereto. The third complaint
is, perhaps, the most grievous one. While not discussing the manner in.
* which they have allowed the ezlras accounts on railways to accumulate,
we must look forward to the future which is so threatening. There are
certain and unavoidable obligations in which the honor of the Province:

is involved. The whole list of them would be too long; a few of them
are here given:

Loans to be refunded {Mr Langelier's statement)..vccuvers verneend 770,000+
Balance on Three Rivers Loop Line

Hull Bridge 2nd Station...... . e

Terminus at Montreal Barracks........
Gale fArMunivcinnercageres s vaans wrveesnis sennns
Balance of: Bellerive Property
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Extension to Deep Water, QUeDeC..iiiireeess sesnirsvsssssissmmmmnmmneen 200,000
Duncan Macdopald Arbitration 150,000
To Complete Eastern Section—Government Estimate......cowwe 898,886
To Complete Western and Aylmer Section~Government Estimate, 270,121
Pontiac Line as promised.........u e 600,000
Unsettled claims of the contractor, Macdonald, on which Mr.

Shanly gave no opinion, as well as_the claims of Mr. Thomas

McGreevy, which will necessitate further arbitration......... 500,000
Bubsidies to Private Companies... ...vurriemin s veemmirass senseees 1,000,000

Totalisn i sremnrssseseimimmin cosimsssessusensssssesmsaenenes vovon e $4, 704,436

Now, we must face the fact that our anthorized line of loans is exhausted.
On the Ist of July, 1879, we had in bank out of our accumulated surpluses
since 1867, and of our eleven million dollars of loans, but $597,000 for
railways. We are promised $500,000 over and above our claims against
the Ottawa Government, and this is all ithe Government count upon to
meet the obligations of the Province; for we know by experience that we
ean hardly rely on the payment of municipal subscriptions, which, after
all, amount to only $1,200,000, and the Government, as a matter of fact,
have not taken any means to compel the diflerent cities to pay them. At
all events, the very highest calculations and hopes of the Government do
not exceed $2,297,000, as against $4,704,436 of unavoidable debts, Under
the-fourth head there is a considerable list of grievances. This Govern-
ment, in two speches from the Throne, promised the following :—

1. The abolition of the Legislative Council. ;
2. The restoring of the equilibrium between receipts and expenditure.
-3. The completion of the railway from Quebec-to Ottawe during this
session. . L - C
~4.A demand for aid from the Federal Government,
"'5. The assertion that the municipalities had shown goed will In the
seltlement of their actounts with the Government.
. 6. The leasing of the railway. .
7. The reorganization of the system of Public Instruction.
8. The settlement of the Municipal Loan Fund.
9. The macadamizing of the roads.

These nine ilems have been abandoned without any credit to the Gov-
ernment, which is rightly accused of having made use of the weight
which the representative of the Queen carries with him, to dazzle public
opinion for a’ while with false stalements. It may not be out of place to

‘say here that instead of taking measures to court the interest of the
Federal Government in our lot, the Quebec' Government took the trouble
to upset all constitutional ideas, by sending to His Excellency the Gover-
nor-General an address, which was equivalent to a request for the dismissal
of the present Federal Ministers. It might, per«haps,. be more advisable
1o pass over the fifth point, because the facts relating o it, although
public, are partly of a personal nature and could not give to strangers a
high opinion of some of our public men, whose veracity and title to res-
pect the Legislative Assembly itself would not vouch for, notwithstanding
party ties, and although there, above all, such cpnmderahon is extended
to one’s friends. The display of weakness which the Government has
shown since the opening of the sessign, by retrealing step by step at the
faintest shadow of attack, has been, in public opinion, its death-war-
rant; for any Government which holds office merely for the sake of
owning port folios, and which is unable to carry out its measures, has
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“Jost its usefulness in so far as the country is concerned. Unforfunately
this Weakness-has shown itsetf on- subjects of the very  highest: impor-
“‘tance, The'Governmqnt"'haS' been'comp‘éllé@ T.-o" meakrlts- own Wpl;d‘ to
repudiate promises given in' writing 'to ‘{r@ll\Wgy‘»C’(\)mpgpy, r.'ath‘ers than
acknowledge its impotency, and withou't constdering the financial engage-
‘ments’depegding on this justiftable prospect ; they preferred to! save them-
selves abuva- Lhe ruins of some private fortune, perhaps; whoese ownerhad
trusted to“the good faith of the Government. - From‘qne'gpd'of‘mevcbug-
try to the-other we see marks' of injustice, and’ the list alonesof their
dismissals from office during: 18 months will give us an'idea:of-what-they
~will doduring the course of another year.

. On :thé'fbilowiﬁg day, 29th August, His Honor the
Lieutenant Governor forwarded to.the Coungil, through
“his a‘dViSers,’ the following answer :

‘ ,;GOBIE,E“\NMSNT‘F HOUSEL .
Quebec, 29thuAugust, 1879.

‘The Lieutenant Governor of the Province of Quebec has:the ~Honor to
a,cknquledge‘ regeipt: of the address which, was. voted to'him by the Legie-
lative Council;on the 28th instant, apd which was delivered to him'by the
‘Hon. the President of the Gouncil, ] _ -

The Liewtenant, Governor régrefs. that .a difference of opinion, $hould
have arisen between the Legislative Goungcil, and the, Legisiative Asgem-
:bly, and he hopes that his constitutional advisers wil: tind a means of
reestablishing harmony betwwen: thése two-branches of the: Legisliture.

"Tgtopore RoOBITAILLE.

As the ministry is supposed to have suggested this
answer, of which they assumed the responsibility; the
wish expressed by .the Lientenant-Governor that his
advisers should find means to reestablish harmony between
the two branches of the Legislature, is equivalent to a pro-
mise made by the Governuient to act in this sense.

- On the 2nd. September, a private member, Mr. Ga-
gnon moved in the Legislative Assembly the follow-
'Ing resolutions, 'which conflict Wwith those of the Legis-
lative Council and were.voted by a. majority of THREE:

Thatthe constit. tion given us-in 1867, by the British Noith America
“Act 15 similariin principle to that of the United  Kingdom.
7Bt in the said constitution the Legisfative Council and the Legislative
"Assembly of this province, are respectively intended to fill, within the
limits of their powers; the places of the House of Lords and of ‘the House
“of Cnmmons of Bnglana.

‘That from time immemerial, the House of Lords in England has heen in
“thé habit o respecting the will of the pepuiar branch of Parliament with
rex-rd Lo supply: ' o '

_ Thatthe House of Lords has never refused the granting of supplies ‘to
Her Majesty or suspended adoption of the Supply Bill for the purpose of
putting a piressure upon the head - of the Executive Government, and of
influencing himin the choice of his advisers. : '
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That by theprinciples of the British constitution, as understood and
Practized for! alopgitime; the fate of our- administration rests, not ‘with the
cU.I")ngpHggs‘e‘ b},;t,wii,tf; the elective branch of Parliament.” v

That this House has, during the present session, frequently givén clear

: lpﬁbgfslbﬁlts confidence in 'the: advisers. 'of His Honor the :Lieutenaut-
‘Governor, and especially in voting the gupplies demanded by them. ;

'That the said supplies have been, voted to Her Majesty. only 'because of
the confiderice reposed by this Hoirse in 'the said advisers, add that-this
House would :not have voted the said Supplies'if his Honorhad had advi-
sers not enjoving the confidence of the Legislative Assembly.

That this House would see with regret, the said supplies put in the
‘hands of advisers in whom it would not have exyressed its confidence.

Then, the House was adjourned without previous
notice by a vote of TWO majority. The governmernt
refused to state whether they had consulted the Lieu-
tenant-Governor with regard to this adjournment; the
Honorable Mr. Mercier contending that it was one of
those cases in which they could dispense with the
assent of the Crown. The government likewised re-
fuse to accede to the request of the opposition that the
legislation of the session be sanctioned, previous to the
adjournment.

On the 11th September, the government reconsidered
their. decision, and, in consequence, the Lieutemant-
Governor sanctioned different Bills in the absence of the
Legislative Assembly.

§ 2—We proceed to set forth the different poiunts of
«constitutional practice involved in this complicated
situation ; because consequences, as various as they are
jgrave, result therefrom, as shown by the following series
of questions : -

1. Can the Legislative Council refuse the supplies ?

2. Does the refusal by the Council place the Govern-
ment under the obligation to resign or to settle the
difficulty ?

8. Can the Government continue its administration
without supplies?

4. Can the Government borrow money in default of
the supplies ? ) ‘

5. Can the Lt.-Governor authorize expenditure
without the supplies having been voted ?
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6. Should the Lieutenant-Governor have been con-
sulted on the adjournment of the Legislative Assembly,?
7. Could the Lieutenant Governor legally sanction
the Bills after the adjournment of the House ?
8. Can the Lieutenant Governor constitutionally
grant to Mr. Joly a dissolution of the House ?



1—CAN THE LEGISLATIVE COUNCIL REFUSE
THE SUPPLIES ?

§ L—In parliamentary procedure, it is wrong to say
that the Legislative Council of Quebec does not occupy,
to all intents and purposes, a similar position to the
House of Lords. Although the Council has less power
than the House of Lords as a Court of Justice and as to
the privileges which may affect the liberty of the
subject, it is modelled exactly on it (the House of Lords)
in all that appertains to the despatch of business. The
working of the one is the same as of the other, just as
the procedure of the Legislative Assembly is identical
with that of the House of Commons,
 The General Assemblies in the colonies which are their House of Com-
mons, together with their Council of Statle being their Upper House, with
the concurrence of the King or his representative, the Governor, make laws
suited to their own emergencies.—(BLacksTonEg, fom. 108.) :

The Council or (as it is called) Upper House of assembly is an humble
imitation of the House of Lords. )

""The proceedings of the house of assembly in the colonies are conducted
and their journals kept in a manner much conformed to those of the two
houses of parliament. It will therefore be needless to enumerate particulars,
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as the journals of the house of parliament are th' precedents by which t,'he
Legislatures in the colon.es conduct themselves. (Stokes, British colonies
p- 2432 -

Our own constitution imposes on us the duty of
following the English precedents :—

‘Whereas the provinces ot Canada, Nova Scotia and New ’Bvrunswick
bave expressed their desire to be federally united 1nto one Dominion under
the Crown of the United Kingdom of Graat Britain and Ireland, with a

constitution similar in prin-iple to that of the United Kingdom (Act of
British North America 1%67.)

Besides, our Legislature has decided to go by the
English practice.

116. In all unprovided cases, the rules, usages and forms of the house of
-commons of the United Kiugdom of Great Britain and Ireland, shall be

followed. (Rules and regulations of the Legisiativé assembly of Quebec
and rule 98 of the Legislative Council.)

§ 2.—It is a fact that the House of Lords has never
refused ‘the supplies, although it has, onforty different
occasions, refused Bills relating -to supplies. But the
Legislative Council has no more refused the Supplies
than the Lords did ; it has only suspended them, and that
decision is not without precedents. We read in Cox
page 38 : ‘ ,

. Duripg a dispute in Queen:Anpe’s reign. A.;D.. 1705, hetween the
Lords and Commons about the Aylesbury Man, the Lords who had the
fioney 'Bills, would not pass them: until the discission” had’terminated.
{Burmett A.D 1703 o 0o : [ IR

"This is the only explanation that can be givento this
phrase of Hume's, volume 7, relative to the year 1705 :
“ This important matter beéing settled, Parliament grant-
ed a subsidy of £50,000 sterling, and adjourned.’

' They proceeded ‘then as they do to-day. There is
little difference, constitutionally speaking, between a
Bill granting to the Crown money which is in the Trea-
sury and a Bill providing the means of procuring mo-
ney for the Crown by a tax : forit is evident thatif even
millions were voted in a-supply Bill, the Crown would
be but little benefited, if the government measures,
which were to provide for those millions were defeated.

Thus, the rejection of a meney Bill by the House of

Lords is of very frequent occurrence. -
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Why has the House of Lords never refused a Supply
Bill, pure and simple? Beecause English Governments
have always had so high a sense of honor, that they
have abandoned the field before being forced to such: -
an extremity. Can any one quote a precedent showing
an English ministry so clinging to power ? .Has a mi-
nigtry. which abandoned . all its measures ever: been
allowed to remdin in power ? Such conduct is regarded
there:as dishonorable and such as: which no intelligent.
man could support. Read some of them : R

Sin RioserT PEEL —1 do not Hesitate o say that even ifthat decisioh‘had
been in our.favour on the particuiar vote, 1 would not have - consented lo
hpld office upon sufferance or through the mere evasion of parliamentary
difficulties.’ It is- not for'tHé public interest that a” govéernment should
remain in office, when it is"unable to give practical efféct to thé-measures.
it believes necessary -for the natienal welfare and- 1 certainly do:not
think that even . if the late vote had -bgen in our favour, ministers
would héve been able with credit to themselves' and with advantage to
the interest of the country to conduct the administration of public affairs.
(Hansard, Vol. 87—p. 1042-43.); ; ‘

DisragLi —It is adivantageous for theiHouge that.they should have .clear
conceplions on th s subject, because itis not for the honour of the Houge that
it'should be ‘saidl ihdt-any body, of men who did not possess thé copfidénce
ofithe majority are still able to.conduct the.affairs of the House. (Disraelt,
Hansard .vol. 191, p. 1704.).. s : ’

Lord Brougham states, as follows, that the history: of
England has furnished but one example of a govern-
ment thus clinging to: pewer. =~ : '

b L

Loro Br ueAM.—OUur government cannotv‘wor:k for ongrm‘q‘mehp if'it has
uot a depided majority in both liousés. Litely this-suppoft has Veen: tried
to,be dong away with:and {he consequences have. been deplorgble. . This
attempt 'was atiended by so many embarrassments to those; who we
fiilty'of it. and placed such difficulties ih their wiy, and”so discredited
théin THATIWE,MAY SAFELY. QONCLUDE THAT:IT WILL BE THE LAST. ' NPEEMPT -0F
THIS NATURE, AS{1T WAS CERFAINLY. Tip FIRsT, (Lord Broiighaiy: Demoeracy
1d mixed g ernmenis—p. 395, from the French ngis,gq;txon,) ‘

Toarl o Daga L leagoa s A
. The following lines seem .to have been:written for
the Joly government. ‘Lord.Brougham speaks :

In conversation with Bishop Burnett, King William 111 once refarked
« T am:quite sure which p-pl] the, Gbvérnments ds the worst, andithatis a
moxarehy wilbout-dile power voted in ‘the Executive ; anything is b g;ep
than' that.—— 8o say [, of an impotént ‘inistry; give e n{ﬁy/m&n try
rather then that, " (Hansard, vel.10t, p. §lag. oo

Bagehot completes the picture:: -

But if those who have been entrusted with the administration of public
affairs are unable to control the legislation of Parliament so as to bring it in

it
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mnison with their own policy, good and stable government will be impos-
gible. In such case, the law makers and tax imposers are sure to quarrel
with the tax requirers. The Executive is crippled by not getting the laws

it needs or the money it wants, and becomes unfit for its name, since it
cannot execute what it may decide upen, while the Legislature becomes
demoralized by attempting to assume the reins of Government without
being responsible for the consequences of its own acts.—(Bagehot, Fort-
pightly Review, 15th May, 1865, and March, 1866.)

They are so sensitive on this point, that any Govern-
ment which was reduced to directing the affairs of the
country with small majorities hastened to relieve them-
selves of the respousibility.

In 1741, Sir Robert Walpole relinquished power
under the following circumstances: A motion imply-
ing the withdrawal of the confidence of the House of
Commons was made by Mr. Pulteney : This motion was
rejected but with only three votes in favor of the minis-
try. But Sir Robert Walpole gave up the reins of
power. \ :

In 1782, Lord North yielded to a similar pressure.

Two motions were made : one by Sir John Rous,
the other by Lord George Cavendish. The first declared
that it was impossible for the House to give its confi-
dence to the Government ; the second was couched in
terms somewhat similar to the first. The first was
rejécted by a majority of ten ; but Lord North believed
it was his duty, in spite of that majority, to tender his
Tesignation. ‘
 In the year 1804, Lord Sidmouth was obliged to
retire with amajority of 37 votes. In 1812, at the time
of the first formation of an administration by Lord
Liverpool, on motion of Lord Wharncliffe, then Mr.
Stewart Wortley, a resolution was adopted by the -
House of Commons that a more extensive and a more
efficient administration be formed. The majority of 4
decided  the fate' of ‘the first ministry tried by Lord
Liverpool. ’
- -Bir Roba#t Peel, pressed by cizcumstances, tried to
remain in power with a weak majority. We relate below
his perplexities according tohis ministerial explanations
at the sitting of the 27th Bay, 1841 :

The natural and unavoidable conseqﬁences of attempting to gevern by
4 minority were the consequences I met with. Upon almost every night
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my proceedings were obstructed. On every committee of supply, I met
‘with some motion which prevented my proceeding with the public busi-
ness, and, at length, I was compelled to yield. While party influence and
party conpections remain in this country such will be the case., Without
encouraging extravagant apprehensions, then, as to the overthrow of the
<constitution, this T say that practical experience proves to us, that the noble
Lord is right that there will be great evils, absolute, unavoidable evils, in
the administration of public affairs, resulting from the inversion of the,
constitutional rule, and the attempt to govern without a sufficient majority
in this House. (Hansard, Vol. 58, p. 817.)

Those are the reasons why the House of Lords has
never been under the necessity of giving us a precedent
for the refusal of supplies to a weak government.

§ 3.—Then, the colonies afford us precedents based
upon instructions given by the. Colonial Office to the
Governors. o

On 31st August, 1867, the Legislative Council of Vie«
toria, Australia, refused the supplies.

The governor Sir J. H. T. Manners Sutton, forwarded
this resolution to his advisers, who replied to it in a
memorandum dated 22nd August, asking the Governor
to prorogue the Houses and to summon immediately
another session to take up the supply Bill. ‘

- The Governor answered them as follows :

To the Honourable Chief Secretary. S
22nd August 1867. 2.15, p. m.

_With regard to the proposal that Parliament should be prorogued on
an early day, in order that the Legislative Council may have another
opportunity, in a future session, of considering the Appropriation Bill, the
Governor would observe, without reference, however, to the policy of the
advice thus tendered, that its adoption now, would, in his judgment, be
premature. . )

And; having anxiously considered the position of the Government and
his own, he would frankly inform his advisers that, in his opinion, it is
desirable that uE should at once place himself constilulionally in commu-
nicalion wilh those who have rejecled the Appropriation buil, and who
have thus declined to afford to the Government the funds. requisite to
meet the services of the year.

‘ (Signed,) J. H. T. Manwers SurTox.

..[The same day the' Government wrote :

The Chief Secretary has submitted to his colleagues his Excellency’s
Memorandum of this dat B i .

The eabinet are of opirion that inasmueh as his Excellency has not seen
fit to accept the advice  which his responsible advisers have felt it the,%r
duty to submit to him, and has intimated his desire to place himself consti-
tutionally in communication with these who have rejected the appro-
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priation Bill, they have no other: alternative-but to ‘tender their resigna~
tiors to his: Excellency, and the- Chief Secretary begs:leave on behalfof
himself and his colleagues'to do so accordingly.

‘ (Bigned) Janes McCuLroca,

22 August, 1867, A

" On the 28rd August, the Governor explains more
fully his views by communicating with Mr. Fellows :

v e ane I8 scarcely necesgary for .thie; Governor to state thal in.refusing
the advice of his ministers he had no desire to give to one political party a
victéry over the, other,’or to imply offi:ial or personal favour or’disfavour-
for either, bui becouse his advisers were admilledly ani ;confessedly disa-
bled, by the rejection of the appropriation Bill, from conducting lhe ad-
ministration of public aff-uirs, as regurds the. satisfaclion of undispuled
péciritary cluims wpon (he Gobernmient; i the usualiandistrictly-con stitu-
tional manner, and the,Governor: thereforeconsidered it to be his duty-to-
invite the advice of those by whom the above mentioned Bill has been.
rejected. . ,
SRR (Signed) .. J.:H. T. MANNERS-SUTTON.

Government Offices;: o .
‘Melbourne, 23 August 1867. ‘

'Mr. Fellows refnsed to give his advice, because he:
knew that he could not form a Government, and the-
impossibility of any other combimation finding a majo-
rity in the Legislative Assembly prolonged the crisis.:
In the interval, the Governor ‘announced that he would
authorize no payment that was not voted.

S : 26th August, 1867.
"Bt the Governor thinks that the present misapprehension, and possible:
céh?plicd;ions‘ hereafler, will be best provided -againsi i the heads of ihe-
sevéral Departments: abstatn from submilting:io him any-aulhorilies other:
than - those: included among the above ménlioned....... ...... canseieel

ereresrkansnnnsvivons

But so long as by the action of Parlidment the annual supply is Withheld'
ffém the Government, ihe 'Giovernor' thinks thdt he would occupy an-
unténable) or at least-an exceptionabie position, in a constitutional point:
of view, if he 'were to sanciion any new: contracts other ‘than these for:
sérvices; ithe expéndituré for: which ‘has been: already sanctioned and pro-
vided for by Parliament. .

: oo . (Signed;) J. H. T. MANNERS-SUTTON.

In accounting for his conduwot to the Emglish Govern-
ment, the Governor - explains why he recalled his.
former advisers : : :

. Melbourne, 26th .QOctober 1867.
" weeeiIf T'had beén- of opinion ihiat their- opponents: wouldy if placed:
in* power, have commanded a majority ini the Liegislative Assembly on the
quesiions in dispute belween the lwo Houses, I might have taken a different:
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course. Bul il is unnecessary lo discuss thal conlingency, for | have been
unable-to arrive al the belief that it-wasin any degree probable.

: J. H. T. MannERS. SUTTOM,
To the Duke of

Buckingham and Chandos

The Governor expresses the same opinion in memo-
randa to his ministers:

.Melbourne, 29 August 1867,

[ 1 had been able to arrive at the conclusion, or even lo.enlertain the expec-
lation Lhat Lhese obyects would have-been allained or promoled by a change
. of Government, he would have regarded il as HiIs puTY to have at once
definitely accepted the tendered resignations of the Chief B8ecretary and
his colleagues, and to have called others to the Council Board.

J, H. T. Ma~nnERs SuTTON,

Toorack 8th November 1867,

The Governor has received thememorandum of yesterday’s date submitted
to him by the Chief Secretary, in which he recommends, for the reasons
‘therein staled, an immediate prorogation. .

The Governor would remind his advisers that in his memorandum of
the 29th August he stated to them thet if he had been able to arrive at the
conclusion, or even to. entertain the expectation, that ‘the formation of a
new administration would remove or mitigate existing embarrassments,
and promote harmonious action between the ‘two deliberative chambers
of the Legislature, he would have regarded il as his duly lo communicale
his opinion lo his advisers, with an announcemen! of his desire to call
olhers lo the Council Board. And the chief seeretary and his colleagues are,
the Governor knows, aware that he retains the opinion expressed in .that
memorandum and:that hehas always been prepared to -act upon it.

J. H.T. Max~ERs SuTTON.

The English Government approved of the Governor’s
doctrine :
Downing Street, 31st December, 1867.
Bixn, ) :
‘T mus] express my approbation -on the course you-have a‘doptet’i......:....

sardessturianaen cas vivossnya saohns T A N PR

Bugkingram aND GEARDOS.

. To the Honble.
Sir J. H. T. Manners Sutton,

Downing Street, 1st. January, 1868, -

T see no reason;to: disapprove.the course of conjluct which yon have
‘thought it necessary to adopt under the very embarrassing circumstances
in which you found yoursell placed. o

1 cannol be surprised thal Council represeniing, as it does, so large an
amount of properly and inlelligence.in the colony should hive viewed lhis
thode of proceeding as an allempl {0 coerce theM... ... .cocmnisiiivimnsss s seenas

AR AT e AN STETAL $28 1ER DIV COPRE PET SRTEOS FORNE I3 TIL CNINIOL ST NSNS
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Downing Strect, 1st. February, 1868.

oot ereteeres corvens saees v e e s mies senssesemnnees BUL I0 cBSES TN Which Lhe low in-
vests you with the power of preventing Lhe issue of public funds by refusing
your warrant, or of preventing the conglusion of any contract for the. sat1§-
faction of which no money has been provided by Parlinment, Her Majesty’s
Government are unable to relieve you from the responsibility of deciding
for yourself, according lo the circumslances, whether you would be war-
ranted in using (hat power in order lo preveni an issue of public funds
which may appear1o you unconstilutional.
(Signed), ’
Buckixenam & CEANDOS.

To Sir J. H. P. MANNERS SU’I‘TON,}
&c., &c., é&c.

Canada itself supplies us with precedents: in 1856
the Legislative Council of Canada refused the Supplies
for the reasons enunciated in the following resoluttons.

Resolved : — That this House not having been consulted on the subject
of fixing any place for the permanent seat of government of this Province
and the other branch of the Legislature having resolved upon Quebec as
such permanent seat of Government; and having, moreover, passed a Bill
of supply making provisions for erecting Public Buildings at Quebec, this

House feels itself imperatively called upon to declare that it cannot con-
cur in the said Bill of supply.

This resolution was carried.

It is needless to add that these very liberals who now
deny to the Council the right of refusing the supplies,
returned to the charge in 1859, and left a motion to that
-effeet in the Journals of the Council.

4 —If the Lords have not had occasion to exercise
_their privileges, it is none the less universally reco-
-gnised, in England, that they have the right to refuse

the supplies. One has but to open the constitutional
authorities to be convinced of this.

The general principle which recognises in the Lords
the power of controlling the supplies is defined as
follows in another decree which centuries have only
gone to confirm :

The king, by the advice and consent of the Lords, declared that it was
lawful for the Lords by themselves and the commons by themselves to
eonsult on the state of the realm, provider always that neither the Lords

on their part nor the eommons on theirs, should make eny report to our
said Lord the King of any grant granted by the commgns and assented te
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by the Lords before the said Lords and commons are of one consentand of
‘one agccord in that matier.

(Commons report, 1860, on procedure as to taxation 33.)

This quotation refers to the year 1407, eighth year
of Henry IV ; -

On that occasion the King, in-the presence of the Lords spiritual and
temporal required a subsidy and the Lords, in answer, proposed a subsidy
for all the laily. To this course the Commonsobhjected as derogatory of
their liberties and thereupon the King by the advice and assent of the
Lords declared that it was lawful for the Lords. (Cox, p. 180.)

It isthe basis of the constitutional system and by
virtue of that law, “the House of Lords resolved in
1702, not to pass any money Bill sent from the Com-
mons to which any clause was tacked that was foreign
to the Bill. ” (Cox, page 84). We have alluded above to
the same fact in 1705. '

We read in Blackstone :

I1 is sufficient that they have a power of rejecting (+upplies) if they
think the Commons too lavish or improvident in their grants.—(l Black-
stone, Com. 169).

De Lolme says :

The Lords are expected simply and solely either ,to accept or reject
ithem.—(De Lolme, Constitution, book 1, chap. 4).

We read in Cox :

The language of text writers upon the right of the Lords to reject money
bills is uniform. Indeed, it seems clear that the following consequences
would atteud a loss of the power of the Lords to reject money bills : The
sending them to the House of Lords would be an idle form ; and if that
form were dispensed with, the principal inducement of the Crown to sum-
mon Parliament, viz : the .need of annual supplies would cease, as to
that branch of the Legislature. Again if the Lords had no power ofrejecting
money bills, they would be the only portion of the community having no
voice in the imposition of burdens borne by them in common with the rest
of the community. (Cox, Institution of the English Government, p 188).

Lord Brougham exposes as follows the absurdity of
wishing to refuse the Lords the right of dealing with
the supplies :

Alihough the Lords have neverrenounced the right they pretend to have,
as occasion may require, of taking the initiative in Bills of supply or
amending them as well as the house of commons ; nevertheless in practice
they have never revendicated it, and we may therefore conclude that,
under our constitution, the house of commons.is alone capable of elabora-
ting a Bill of supply and that the Lords havenot the righl, on its being
presented to them, of making any alterations thereto, BUT MUST ACCEPT OR
REJEGT 1T AS A WHOLE ; it seems perfectly clear that this exclusive right of
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the house of Commons avails it nothing while it has considerably imps-
ded it in the expedition of public affairs by imposing upon it the necessity
of examining several Bills which should go to the heuse of Lords, while
they have nothing else to do; whence arises that acts are rejecled at the
ends of sessious andthen brought back to the house of -Commons' {o be
amended on account of objections raised by ths Lords It will by readily
acknowiedged that the house of Commons has nothing to gain by this
pretended right and nothing is more absurd than to compare it to the
judicial functions exercised.by the upper house ; for in the latter case the
huse of Commons cannot interfere in any thing; the matter lakes its
inception and hasits completion in the house of Lords WHILE THE CONCUR-
REMCE OF THE LORDS 18 NUT LESS NEGESSARY FOR THE CLAUSES OF THE BILL OF
SUPPLY AND ANY OTHER CLAUSES OF ANY BILL WHATEVER. This revendication
arose from violent agitation ; it.is based on.remantic. zud poetic declama-
tlons and on totally-exaggerated views ; it also arises:{rom the fact -that
things apparently the same are taken for identical ; that one.idea is taken
for another, or-that one pretends-10.act reasonably according to pure fan-
cies or figures of rhetoric insteau. of acting.according to sound .logic. (It
.must.also be.remarked that the .house of Commons -afier having -teealed
this privilege as being of the highest importance.and the safe-guard of the
others, has, time and lime again, allowed it to be totally ignored. This hap-
pened when it was forced (o abandon the absurd pretension that an inter-
diction to which a fine was attached was not within the province of the
Lords, because it was a question of finanee (Lord Brougham:Democracy
and mixed governments, retranslated from the French edition, p. 382.;

In England, in 1671, it was decided that the House of
Lords could reject the whole supply Bill. On the 15tk
May 1689, a committee, appoined by the house of Com-
mons to lookinto the question, reported that the house of
Lords might adopt or reject the supply Bill.

and the Lords are not to alter such gift or.grant............ or otherwise to
interpose in such Bill, 10 pass or resect TeE same for the whole. As the
Kings and Queens by the constituiion and laws of Parliament areto take
A1l Or 1e8VE AL cuvsvinns itneveiien ceies s e a0 e rerent cves saees eves creres sennes sevnanann
so are the Lords to pass or resect aLt, withoul diminution or alteration.
{Report of a Committee House of Commons, 9th May, 1689 )

We find in Roger North’s Examen upon this subject :

. The Lords could not mend the least punctilio in & money Bill, though
they.might throw the whole out. {Roger North’s Examen p. 460.)

. M#: Abbott, Speaker of the House of Commons, says,
in an official eonference with the House of Lords, on
the 12th June, 1808. ’

«If the Lords differ from the Commons on this Bill, they, naturally
have they right to throw it out. ” >
The principle of this doctrine has been maintained
until now, and although the House of Lords have never
had occasion to put this principle into full practice, it did
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apply it suceesfully on various finaneial measures and
notably in 1860, when it threw out a part of the finan-
cial policy adopted By the House of Comions. At
that session, this theory was recognized and set forth
as follows, by Lord Palmerston, in the sitting of the
5th July, 1860. o .

But, fir, in those memorable conferences which took place hetween
both Houses:of Parliament in the year 1671.. ..... ... it was admitted by
the Altorney General that the Lords, although they ¢ould not originate and
could not amend. had nevertheless the power 10 reject money bills «......
Consequently, 1n admitting, as the House of Commone did atthat time and
afterwards, in the year 1678 that the House of Lords have the power of
rejecting, in the . whole, as was the expression vsed. this House has only
admitted that which it would be difficult to deny and that with regard to
which,f denied, there would be no direct manner of giving effect to
denial ........ It is clear that an authority whose assent’ is nécessary to
give a proposed resolution the force of law must, by the very nature of
things, be al liberty to dissent and refuse its sanclion. To take from the
Lords the-power of dissenting to a Bill to which their assent is now re-
quired, you would need an Act of Parliament to which they must them-
selves be parties, or you must by a revolutionary preceeding destroy our
existing constitution. ‘

Mr. Di,sra‘-eli',‘ in the same debate; spoke as follows:

¢ The second resolution is an admission,  to my mind, alegal, preper
and constitutional admission, ofthe right of the Lords to reject Bills of
supply......it appears to me that the second resolition containing as it
does, not 2 qualified, but an absolute acknowledgement. of the'rights ot the
Lords-to:.reject. bills on:the whole, the propriety of ‘which could not by any
one sitling on this side of the house for a moment be questioned...... r
think that the second resolution with all its qualified terms, admits dis-
tinctly and deliberately the power of the House of Lords to reject mouney
Lills, and no other power for a moment have I claimed...... I think the
second resolution distinctly acknowledging the right of the House of
Lords to reject money Bills, is a resolution which we, as a conservative
purty, ought to support.

The BEarl of Derby at the sitting of House of Lords on
the Tth June, 1861, thus defined the powers of the
House of Lords: . o

« It is true that there is a dispute between the two houses; but there
are cerlainly some poinis which leave no room for doubt or discussion. As
to doubtful points, they can only be settled by the prudence and discre-
tion of each House respectively. But nothing is clearer mor betisr esta-
blished than the two following points. .

1. The House of Commons must bring in" the Bill of supplies: 2. On
the other hand, and this justifies your action of last year, the House of
Lords has therightto accept or reject any money bill.”

On the 11th June 1861, a committee of the House of
Lords, one of whom was the Earl of Carnarvon, averred,
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in a protest published in the journal of that day, that
the “ House of Lords might reject in its entirety a Bill of
Supply, any portion whereof 1t might not be satisfied
with, and that this act would be entirely conformable
to the undeniable privilege of this House.”

The Marquis of Lansdowne says :

That it had b.en uniformly the case since the revolution, for the grants
of public money made by the other House to pass under the review of
their Lordships in order to their being ineorporated 1n an act of Legislature.
could not be denird : and the noble Earl most have erroneously described
the resolution of the House of Commons in 1784, when he said that it
proved the practice of the House to be differeut. The fact wuas that the
resolution was merely declaratory of the law of the land. It had been
most truly observed by his noble friend that for the Bouse of Commens te
assume the power of voting the public money without the coneurrence of
their Lordships was a most injudicious precedent to set, for there eould
be no doubt thatif those persons who aimed at our institwtions and
establishments could unhappily obtain the ascendency, the first step of a
House of Commeons constituted by them, would be to take away the
Legislalive privileges of your Lordships. —(Hansard, vol. 41, p. 1035).

‘When the Legislative Council of Victoria (Australia),
refused, on the 21st August 1867, the supplies voted by
a large majority of the House of Commons, the Imperial
Government gave them its unqualified sanction, as to
the entire constitutionality of the act ; and the despatch
of the Duke of Buckingham and Chandeste Sir J. H. T.
Manners Sutton, Governor of Victoria, dated the Ist
January 1868, says expressly :

« I cannot be surprised that the Council, representing as it does, so
large an amount of property and intelligence of the eolony, should have
viewed this mode of proceeding as an attemjt to coerce them into sanc~

- tioning, without due deliberation, a grant of which they questioned the
propriety. ™ )
) Buckinguam & CHANDOS.

The same opinion had been previously expressed by
another colonial minister, Mr. Cardwell, in these
terms : :

February 26th, 1866.

The bill in question suffers the same disadvantage which it would in
this country......... The Legislative Council had the right to maintain its
privilege by selting this bill aside........ You should have interposed your
authorily when your ministers continued to coliect dues, nolwithstanding
the judgment of the court.

CARDWELL.



II.—DOES THE HOSTILE VOTE OF THE COUNCIL IM-
POSE ANY OBLIGATIONS,ON THE GOVERNMENT ?

§ 1.—There is no measure depending on the power
of the Legislature that the government can carry out
without the concurrence of the Legislative Council.
The government must render an account of its conduct
to both Houses, and its policy is incomplete, its autho-:
rity lessened, if it be condemned by one of the branches.
It should not allow such a thing to exist:

But the House of Lords has a right of advice co-extensive with that of
the Commons ; and to the House of Lords the remedy of a dissolution
cannol be applied...... When a hostile vote has been passed against any
ministry in the House ofLords,......... coocovvneviv vee visinievene vee v it ought to
obtain from the House of Commons a vote of a directly opposite character.
Since Parliament consists of two parts and since questions of administra-
tion do not, like questions of legislation, admit of compromise or delay, if
there be a dilference between these parties respecting the conduct of any
ministry, some means of speedily deciding that difference must be found.
{Hearn, Governm-nt of England, p. 161).

In the circumstances, a ministry ought not to affect to ignore the cen-.
sure of the House of Lords or to wait either for any further attack or the
casual interference of some independent member to direct the opinion of
the House of Commons. (Ibidem, p. 165).
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Gladstone thus sets forth this doctrine :

You are dissatisfied with that vote, you who are the ministers of the
Crown, you who know that no ministers should conduct the affairs of the
couniry when stripred of the power which that vote has taken away
from you ; it was for you and not for him to invite the judgment of this
House in opposition 1o that decision in the House of Peers. However you
would not do so ; and it was reserved to a gentlemen wholly independent
of the administration, to the Hon. and learned member fuor Sheffield to
make the attempt at exiricating the administration from its dilemma........
And now let us mark the manner of his interposition. Has he proposed
a vote coniradictory to the vote of the House of Lords? Has he
thought it prudent to raise the very same issue here thal was raised
there? No sir, he has shifted the issue: and no man shifts the issue in
face of the enemy, without a motive. T invite the attention of the House
to the words of that amendment...... « this House taking in consideration
the general policy of Her Majesty’s Government is of opinion that on the
whole it is calculated to promote the best interesis of the country.” On
ithe whole is calculated. These words on thewhole are, I apprehend, with-
out example in a vote of parliamentary confidence. Let me venture to put
a consiruetion upon tkem. I construe the words of the Honorable Gen-
t.ement in this manner;-that ¢n the whole means *“ although I am not
prepared to approve of the particular policy which the House of. Lords
has condemned, ” (Hansard, Vol. 112, p. 546, 27 June 1850.)

Lord John Russell said of the House of Lords :

The censure of the policy of a Government by the House of Lords is a
matter of very great importance and can only be counterbalal ced by the
formal approval of the same policy, by the House of Commons. (llansard,
Vol: 192'p. 105,

- And: Lord Grey:

As an independent branch of the Legislature, the House of Lords un-
doubtedly possesses 4 very substantive power; which serves as'a positive
check uponthe Lewer House, when it. has been: induced: to act wiih
unwise precipitation, (Grey, Parliamentary Government, p. 64.)

Todd sums up the question as follows.:

1t is the undeniable right of either House of Parliament, to advise the
Crown upon the exercise of this (dismissal of ministers) or any other of its
prerogatives (Todd, Vol. I, p. 211.)

The British Colonial office imposes upon Colonial
Governments the obligation of taking cognizance of
adverse votes of the Council. The following is the
opinion of Mr. Cardwell, Colonial Secretary :

Downing Street, 26th January 1866,

..... € e e B eraNSseNesus IReEEL ctors S0ns0d Ruanes causns Soauan b «sesanes ereant bovass

1cannot, however, avoid expressing my entire dissent from that portion
of your despatch in which you speak of the concurrence of the Council in
Bills. of supply- and appropriation as merely formal in its nature, of the
alleged disregard of their legislative rights as insignificant, and of their
complaints as frivolous and easily refuted. Il is evidenily a matler nol me-
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reliy {01 mal, BUT ESSENTIALLY OF SUBSTANCE A5 WELU AS FORM, to pass by the
way in which you have been advised 10 pass:by, the decision: of one brapch
of the-legislature.; and the principles.in issue appear to me to have been
so plain, and the right rule of conduct so. clear, {hat I cannol but regret
your having deferred to'the advice which you reeeived .. cvuereitonruns

" CARDWELLL.

§ 2.—According to these principles; the Government
had one of two courses to take: ‘

1° To. fulfill the promise contained in the answer of
th(;, Lieut-Governor to the Council of settling the diffi-
culty;.

2° To challenge the Council and to cause the Lower
House to completely reverse what the Council had. de- -
cided upon..

But the Government did not keep its promise of
restoring harmony,since it abruptly ajourned the House,
which fact implies the refusal of the Assembly to work
any furtler with the Counecil; moreover, it has, conti-
nually since, maligned the Council in the Press and at
public meetings. ~ ‘ ‘

The CHRONICLE calls the councillors old women,
I'ECLAIREUR, LA PATRIE, LA ConCcORDE and the FRANCO-
CANADIEN, “ignorant and brainless” and the Hon. Mr.
Langelier at a public meeting called them “ grey male-
factors” (vieillards malfaisants). 1t is therefore quite evi-
dent that the Government did not wish to settle the
matter. ;

A's to the second point, the Government secured the
passing, by the Legislative Assembly, of a vague reso-

" lution which bears on no particular fact.

It did not cause the Legislative Assembly to deny the
following averments of the Legislative Counecil.

-1° That the government is open to censure for having
withdrawn nearly all the measures announced in the
speech from the throne.

2° That the governmentis open to censure for holding
office with a majority varying between the casting vote
of the speaker and a majority of two.

8° That the government is open to censure for giving
out considerable contracts, paying large sums of money,
remitting sums of money, and the whole without the
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authorization of the houses and, in some cases, in direct
contradiction of their orders.

4> That the government is open to censure for having
violated the spirit and the letter of the law in three or
four acts of administration.

5° That the Government is open to censure forhaving
violated the financial obligations of the country towards
- certain private railway companies.

6° That the Government is open to censure for having
paid current expenses with money taken from capital
fund.

7° That the Governmentis open to censure for having
so arranged itsfinances, asto have only $500,000 on hand
to meet payments amounting to $4,000,000, and that
therefore it is subject to the reproaches of Mr. Gladstone
and of the most illustrious authors, by simply evading
the question instead of having fairly dealt with it.

True it is, that the Government could not have the
Legislative Assembly to vote resolutions contradicting
the formal accusations of the Council.

And this is where the Joly Government has placed
itself in an unconstitutional position.

We know that the Government will endeavor to
escape by saying: “ The Legislative Council has no more
authority since the popular branch, the Legislative
Assembly, has passed a vote to abolish it.” But did the
House of Lord notice any falling off of its power from
the fact that the Commons one day voted its abolition 2
Look at the Journals “of the House of Commons? The
following resolution was carried :

Resolved, That the House of Peers in Parliament is useless and dan-

gerous and ought to be abolished, and that an Act he brought in to that
purpose.~(J. House of Commons, 6lh February, 1649.)

The Joly Government could not have done better.



III—CAN THE GOVERNMENT DO WITHOUT SUPPLIES ?

'\

§ 1.—Since the two months, adjournment, the public
want to know what to think of the situation. We submit
some constitutional principles ruhng the case and each
one may draw his own conclusions. Our readers will
be better able to judge of the action of the Government
by the following quotation :

May, page 532.

A grant from the Commons is not effectual, in law, without the ultimate
assent of the Queen and of the House of Lords. [t is the practice however,
to allow the issue of public money, the application of which has been
sanctioned by the House of Commons, before it has been appropriated to
epecific purposes by the appropriation Act which is reserved until the end
of the session. This power is necessary for the public service and faith is
reposed in the authority of Parliament being ultimately obtained; but itis
liable to he viewed with jealousy, if the ministers have not the confidence
of Parliament . ceuens But there is an irregularity in yroroguing or
dissolving Parliament, before an appropriation Acl has been passed;
since by such event all the votes of the Commons are rendered void- and
sums required to be voted again in the next session before a legal appro-
priation can be effected.

In England, the expenditure of a farthing for ordi-
nary purposes withouta vote of the Parliament is a

/
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thing unheard of. 'When the House meets after the fiscal
year has expired, a special vote for a certain amount on
account, has to be passed in the following manner.

But these resolutions, although they record the sanction of the House of
Commons to the expenditure submitted to them, and authorise a grantto
the Crown for the objects specified therein, do not enable the Government
10 draw from the consolidated Fund the money so appropriated. A fur-
their authority is required, in the shape of a res.lution in Commiliee of
ways and means, which must be embodied in a Bill, ard be passed
through both Houses of Parliament, before practical eflfect can be given
to the votes in supply, by authorising the Treasurer Lo take out of the con-
solidated Fund, or, if that fund be insufficient, to raise by Exchequer bills
on the security of the fund, the money required to defray the expenditure
by such votes. The votes in Committee of Supply authorize the expendi-
ture ; the votes in Committee of ways and means provide the funds to meet
such expenditure,

The manner in which the provision is made is as follows : as soon after
the commencement of the session as possible, when voles on account of the
greual services have been reporied, a resolulion is proposed in comnuttee
Of Ways and MEANS weevees setsen cormrimmmiininne ovirarsnn sassasens sasensees ;. UPOIL
this resolution a Bill is founded, which nasses through its various stages,
and finally receives the royal assent, at a very early periodof the session :
and then, bul no-L before, the Treasury are empowered to direct an issue of
the consolidated Fund to meet the payments authorised by the vote in
supply of the House of Commons. The constitutional eflect of this pro-
ceeding is that, until the Queen and the House of Lords have assented to
the grant of ways and means, the approprialion of the public money di-
recteld: by avole in supply by the House of GCommon is inorerative. These
general grants of ways and means, upon-account, provided by successive
Acts of Parliament during the session, in- anticipation’ of the specific ap-
propriations embodied in the appropriation:Act passed’ at the close of the
session. may bewiewed as the form in which Parliament considers it most
convenient to convey their sanction to the ad-inlerim issue of public money
upon the appropriation directed by the Commons alone, relying upon their
final confirmativn befng obtained al the close. of the session: (Report on
Public moneys, C. mmons Papers, 1857, Ses. ii, Vol. 1X.}

The on'y form by which the House of Commons,
alone, can ask for an expenditure of money, is by an
address te the Crown by which it prays for its require-
ments and further states ¢ that it holds itself responsi-
ble for the amount. ” This is the only credit vote that
the House can give under the circumstances ; which
means that it binds itself to vote it at a future date.

Such addresses, says Todd, are only justifiable when there is no reason
to apprehend that the supposed advance would be disapproved of by the

other House of Parliament, whose concurrence is necessary to give legal
effect to any measure of supply or appropriation..... {Todd, vol. I, p. 436).

The first instance in which a Sovereign refused to
recelve such an address from the House may be found in
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Hatsellls Commons precedents, Vol. 8, p. 195. The
Commons had asked George IV, then regent, on the
22nd May 1811, to pay a sum of £54,000, to Mr. Palmer,
in settlement of a claim. George IV sent the following
answer to the Commons. It has since served as .a for-
mula :

It must at all times be - my most -earnest desire to attend to the:wishes of
the House of Commons, and 1shall beiready to.give effect to them ;in this
instance whenever the means shall have been provided by Parliament.

He based his answer on the fact that the House of -
Lords had already opposed the payment of this sum,
and the Regent, being cognizant of such opposition,
desired to impress on the Commons the necessity of
securing the consent of the House of Lords, to authorize
such an expenditure.

Hatsell adds, page 196 “ because the Regent must
know that what the :Commons resolved to be due, asof
right, had been denied by the Lords to be.due.

Todd says.:

This mode of obtaining:the issue of money:has.been improperly resorted
to for the express purpose of escaping the necessity for appealing .to -the
House of Lords.for their concurrence. (Todd, Vol. 1 p. 436.) i

The same answer was given by the Queen on :the
921st June 1841 to an address.of the House of Commons
praying her to pay a certain amount to some claimants.

The following extract from Hatsell's precedents, vol.
111, p. 206, speaks for itself. This is an authority supe-
rior even to ‘May.

The Bills for eranting the aids.by duties upon land and nialt had passed
in December, 1783 ; and several services of the army and ‘navy and or.l-
nance had been then voted by the House of Commons; but no bill had
passed. appropriating the produce of these taxes to those services. Upon
the change-of administration, before the Christmas recess, an apprehiension
was enlertained of an intention in the n w ministry to -dissolve the
Parliament : and it was thought that this measure would take place soon
after the meeting again, in January, 1784, A d. ubt arose, suppesing this
event to happen, and that the Parliament should be dissolved before any
act was passed for appropriating the land and walt duties, whether the
officers of the Crown in any department would be authorizzd to pay, upon
account of thenavy, army or ordnance. It had been ‘usual for the trea-
su-y, whilst the session of Parliament continued, to direct the apphcation
of any of the grants to ihe services voted by the House of Commons in
Lhat session ; and this without any appropriation by Act of Parliament.

This they had been accustomed to do-from the convenience il-produred
lo the public service, and under the confidence thal,-before the session was
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finirlly tlosed, an Acl of Parliament would be passed which, by approprialing
the grants to the different public services, would thereby confirm and au-
thorize that proceeding. But if the Parliament should be dissolved and the
session thereby put an end to, every resolution of the House of Commons
not carried into effect by 4 law would be done away with; the votes for
the army, navy and ordnance would be as if they never had bheen passed,
and the officers of the Treasury and Ezchequer would be lefl WITHOUT EVEN
THE AUTHORITY OF A VOTE OF THE HoUSE oF Commons, to apply at their dis-
cretion and upon their own risk the produce of the land and malt duties...
This difficuity was increased by the resolution of the House of Commons
of the 12th January, 1784, which was reported from a committee of the
whole House and was agreed 1o, not only without a division, but to judge
from what passed at the time, without much difference of cpinion. This
resolution adopted those ideas .of appropriation of the grants by Parlia-
ment, which I have here endravoured to explain, and declared: ¢ That
any person who could controvert that docttrine, by applying dny sum of
money without the authority of the Parliament, to the public s~rvice,
after the Parliament should be dissolved, would be guilty of a high crime
and misdemeanor. ”—{Hatsell's Precedents, vol. III, p. 206-8.)

The result of this order was to prevent the Govern-
ment from touching this fund with the exception of a
small amount, and was all the more justifiable from
the fact the supplies voted the previous year could,
at that time, be applied to the following year, in case
there was a surplus.

The only occasion on which the House was dissolved
without the supplies being voted, was at the death of
George III, in 1820. The Commons voted a lump sum
and did not have time to pass a bill; but the Lords -
legalized matters by the following resolution :

That this House, from the siate of public business, acquiesce in these
resolutions, althoughl no Act may be passed to give them etfect. (Hansard,
vol 41, pp. 1631-35.)

To quote a few out of hundreds of anthorities on the
subject:

Lord Howick ¢ At the dissolution too, none of the sums which had been
voted for the public service, were appropriated, for no appropriation act
bad been passed. Without such an act, by a solemn principle of the
constitution, the application of those sums to particulars services, was not
constitutional or lrgal. He readily allowed that there might be situations
in which a governmeut ought to act, without a support of the law, when
the state service required its suspension ; but then these situations must
be unforeseen and incvitable. If a ministry, with their eyes open, placed
themselves in a situation in which, on the one hand the law must he
broken, or on ths other the country mist be endangered, it calls for the
most solemn consideration of Parliament.

Mr. Bankes: He was also ready to admit, that there was no precedent
for an answer like the present, but would the hon. Gentleman show hin
any precedent for such an address? When the opposition of the other
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House to this grant was known, and that House had an equal power with
the Commons with respect to grant of money—(Hear, hear,) he denied
that this House, as asserted in the terms of the motion, were “ sufficient”
of themselves to make good a money grant. All the best writers down to
Blackstone, surely not one of the least suthorities, held this doctrine. The
Commons, indeed, had the right to originate and appropriate. This no one
denied, but it was equally undeniable, that their vote was not decisive or
binding upon the public without the comncurrence of the other House.—
(Hansard XX pp. 350-351.)

Lord Cramsworth, chanceller of the Exchequer : The House will bear in
mind that it is not only necessary that all money which is to be raised for
the public purpose should be raised by the autherity of Parliament—that
it is not only necessary that the money so raised should be appropriated:.
to particular services by the authority of Parliament, but the wisdom of
this House, or, at any rate the usage of this House, has added a further
restriction, namely, that no money, although legally raised and legally
approjpyiated or assigned to particular services by this House, can be used
without the sanctioms of a Bill of Ways and Means......... We are not it
a condition unforlunately—I say so because in this instance the rule is-
attended with some public inconvenience—we are not in a condition to
issue that money, though it be voted in supply without a bill of Ways and
Means. (Hansard, vol.136, p. 1310.)

§ *2—It may be seen by the foregoing quotations how
impossible it is for the Government to raise the least
sum. No issue is left open.

Besides, supposing it would even now wish to ask a
vote of credit from the House, it could not obtainit. The
supplybill is before the Legislature. It has beenvoted by

-the Legislative Assembly; it may from one day to another

be voted by the Legislative Council and become law.
In such a state of things how can you ask a double
vote of money from the House and require it to grant
money which has already been voted. Constitutional
law is against it. :

To give subsidies upon subsidies is not usual. In tha 18th year of Henry
the 11I, there was one member punished for pressing for more subsidies,
when subsidies had been granted before in Parliament.

And note, if any new project was proposed in Parliament, for raising
subsidies or supplies, the Commons usually replied thereto, that they
were not instructed by their Principals in that matter ; or that they durst

not consent to such tax etc., without conference with their counti-s,
{Lex. Parl., p. 117.)



IV — CAN THE GOUVERNMENT BORROW CONSTITU-
TIONALLY ?

§ 1.—Can the govemment borrow ?
The Treasury act, 85 Vict. Chap. 9, Sec. 2 Sub. Sec. 27,
says :

2. The’Lieutenant-Governor in Coungcil-may elso. from time, -to iime-in
case of exigency .arising out of -failure of :the revenue from unforeseen
cases, direct.the treasurer to effect any. needed temporary.loans charge-
able on the consolidated revenue fund in suo¢h mannerand form, in such
amount, payable at such periods and bearing such rates -of .interest, not
exceeding six per cent per annum, as the Lieutenant Governor in Council
may authorize ; but such loans shall not exceed the amount of the
deficienciesin the said consolidated revenue fund, to meet the charges
placed thereon by law and shall not be applied to any other purpose
whatever, (31 Vict..Chap. 9,27 8, 2.

1° In the first place there must be a deficit, which
does not exist in this case.

2> This loan can only be applied to obligations created
by the law ; but wanting the bill of supply there are no
obligations incurred by law for most cases.

A general loan, outside of these conditions, is absolu-
tely forbidden.
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The principle which forbids gifts or loans of money to be solicited by
the Government has been further extended to forbid any person from
voluntarily lending ‘money to the crown or to any department of state, for
public purposés, ‘without the sanction of Parliament un .ec penalty of a
misdemeanour. (Todd, vol. 1, p. 454.)

Itis an elementary principle of constitutional law
that is universally endorsed, and which has been in-
variably practised that :

Resolved :—That whosoever shall hereafter lend, or cause to be lent, by
way of advance any money upon ihe branches of the King’s revenue, aris-
ing by Customs, excise or hearth money shall be judged to hinder the
sitiing of Parliaments and shall be responsible for the same in Parliament.
{(Journals House of Commons, 7th January 1680.)

The comptroller of the Exchequer in the return to the
investigation instituted by the House of Commons on
public moneys, in 1857, (Vol. IX, Sessional Papers of
the House of Commons) says :

The Bank of England is forbidden to lend any money to the government,

Here follow more authorities :

Fox :—The measure said to be going throngh the country, by way of a
recommendation from His Majesty to the people, to stand forth and assist
the executive government with voluntary subscriptions, he had ever held
to be entirely illegal, and a measure the most dangerous to the constitu-
tion of this country...ivviiineeiann

Parliament was now sitting and yet His Majesty, by his secretary of
state was now borrowing money on his subjects without the intervention of
that House, When the constitution had over and over again declared that
money shall not be given to the King by the people of England through
any other channel than that of their representatives in Parliament. (May,
Parliamentary History, Vol. 3, p. 83-87.) o - o

Concerning a project which emanated from the En-
glish Government in 1794, to raise public subscrip-
tions, we read in Massey’s History of George III, vol.
IV, p. 7.

Sheridan therefore moved the following resolution :

« That it is dangerous and unconstitutional to ask for public money,
either in the way of private aid, a loan for charitable purposes or as a
subscription for public purposes without the concurrence of Parliament.”

The project of the Government was blameable in principle. It was un-
constitutional and in no way called for. The House of Commons has {he
exclusive right of granting supplies for the service of the Crown ; and an
immediate appeal to the public with the object of oblaining aid for their
legitimate services is a violation of its rights and privileges. ......ceceervenene
The Parliament might some day refuse supplies fur the increase of the
army, and the nextday, a royal decree might levy the funds which
Purliament had refused, g
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It is certain that the Government dit not wish to act in an unconstitu-
tional manner. Its objeet was right; but it did not take the right mean.
to accomplich it. (Massey, George III, vol 4, p. 78, translated from the
french pages 77-79.) .

The following quotations will prove that this prin-
ciple, so clearly defined, is still in force.-

Lord Brougham.

Those who thus subseribe, those who contribute o raise large funds
without the authority of Parliament, must he prepared to abandon the
constitutional doctrines of some of the ablest constitutional lawyers and
highest constitutional authorities who have ever flourished in this
country ........ From the moment the sufferance of Parliament, the tolerance
of the respectable classes and the political,—not to say party or factions,—
zeal of some allow and persist in allowing those things to be done with
impunity and without stint or control, the consequence of that will and
must inevitably be, to loosen the foundations of our parliamentary consti-
tutions and to raise up a new trade in this country, for it is drivenas a
trade and for money— it is driven as 2 trade for the base lucre of gain
making the pretext as flimsy as it is stale, of patriotism, I mean the trade of
constant political agitation. And be you well assured, my Lord, if that trade
be continued by not being discouraged and suffered by not being checked,
there never will be wanted persons to earry it on, because it requires, of ail
trades, the meanest accomplishments, the shortest apprenticeship..........
My Lords, I will have this country governed by the Crown and by the
Parliament (Hansard Vol., 83, p. 38.)

Lorp MonTEAGLE.~—No principle was better established than that any
person lending money to the Treasury or to the Crown without Parlia-
mentary sanction commitled a misdemeanour against the State. In the
charter of the Bank of England a clause was introduced forbidding
dealings between the Bank and the Treasury except sanetioned by the
Crown with Parliamentary authorities.—(Hansard vol. 162, p. 887).

§ 2—The Colonial office is severe in this respect.
‘When the Victoria (Australia) Government wished to
borrow meney without supplies, the following remons-
trance was sent to the Governor by the Colonial Secre-

tary.
Downing Street, 26 February, 1866.

But you ought to have interposed, with all 1Le weight of your authority,
s e ses e e e SUIL MOrE evidently was it your dut‘y to
witkhold your persenal co-operation from the scheme of borrowing money
in a manner unauthorised by law. I say unawthorised by law, because
the loan itself had not been sanctioned by the Legislature of Victoria, and
beeause the judgment which enabled you to repay that loan, baving been
obtaiued as it was, can be regarded only as a form under eolour of which
the substance of the Jaw was evaded ..ouiees creeviciee sireiees veres cesreseansaeene
Ceean srcenie crese seseericn sanees saeae neeanessannnns senens A8 @ CONSEqUeENce of Lhese
proceedings Lhe Assembly has now been dissslved wilhou!l an appropriation
acl, and Lthe borrowing from the Bank has been conlinued.




—385 —

‘Onder these circumstances it cannot, [ think, be denied that any suabject
in the colony was entitled respecttully to approach his Sovereign, and
complain that, in the one case by the wrongful concurrence, and in the
other by the personal co-operation of the Queen’s representative, he had
been deprived for a time of the benefit of the remedy which the constitu-
tion of Victoria provided, against irregular acts of power on the part of the
Bxecutive Government. [ do not see in the language of the address any-
thing disrespectful to Her Majesty, or otherwise worthy of censure, and [
cannol bul acknowledge thatl the complaints of Lhe perilioners arejust.

Epwarp CARDWELL.

- We give some extracts from this petition tothe Queen
that Mr. Cardwell said was well grounded :

‘We further desire to bring under your Majesty’s notice the following
statement made by his Excellency the Governor on the 28th September :
< 1t thus appearing that there was no power of directly applying the
Public Revenue ilself to the purpose for which it was granted, the first
obvious expedient to prevent the injurious consequences which would
inevitably follow from the continued suspension of the Public payments,

" was to borrow money, if possible, for the discharge of the liabilities of
government. On this point I shall only observe that......... I have the
opinion of the old members of the bar that Her Majesty’s local government
has legally the power to enter into contracts binding on the Crown for
purposes of & public nature, and necessary for carrying on the proper
functions of government, including contracts to borrow money for the
payment of existing legal public liabilities. ”

v We are fortified in our view by the opinion of almost every
barrister of standing in the Colony, that the government have fiot legally
the power to enter inio contracts binding on the Crown, for purposes of a
public nature and necessary for carrying on the proper functions of govern-
ment, induding contracts to borrow money for the payment of exisling
legal public liabilities, ” in the absence of an Act of the Legislatiire
specially authorising them. (Address from certain petitionsrs of Victoria,
December 1865.) :

As may be seen, Mr. Cardwell settles the question at
once. He lays down the fact that a Government can-
‘not borrow money to meet its expenses, withontthe au-
thorization of Parliament.

It is therefore possible that those who lend money to
the Quebec Government are guilty of mesdemeanor
and liable to lose their money.



V.—cAN THE LIEUTENANT - GOVERNOR AUTHORIZH
EXPENDITURE WITHOUT A VOTE OF SUPPLY ?

§ 1.—~We have laid down the constitutional principles
which govern a ministry without supplies ; we will
now look into the precedents which willshow us how
the English Government means that these principles
should be respected. A Governor was dismissed, me-
rely because he had allowed his Government, to whom
the Legislative Council had refused the supplies, to
pay the necessary expenses. The energy of the Colonial
office in this instance must give us an ‘idea of the im-
portance which, in England, is attached to the previous
sanction of every public expenditure. We have still
another precedent in Victoria, two years previous to the
one we have just quoted. Sir Charles Darling, the Go-
vernor, after having wisely resolved not to allow his
advisers to incur any illegal expenses, allowed himself
to bé circumvented, and ended by allowing his minis-
ters to borrow money from a bank and to pay the em-

ployees and contractors. Here follows the opinion of
the cvolonial office.
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Downing Street, November 27th, 1865.

conesn wressrane ereeee e Im this state of the law, your government, with your
sanction, prevailed upon one of the banks in which a * Public Account ”
was kept, to lend you or them certain sums of money, and to carry that
money to a separate account which was to be acted upon by you or them
without the concurrencé of the Audit commissioners ; and it was agreed
that the hank should, at once, petition the Supreme Court, under the Act
28 Vict. for repayment of this loan, that your government should at once
confess judgment, and that you should, thereupon, enable them to repay
themselves oul of the # Public Account, " the amount they had placed to
this new amount. .

I do not quite clearly understand whether the concurrenre of the Audit
commissioners was necessary, or was obtained to this repayment. But
this is of minor importance. The effect, practically, was to transfer the
public money out of the ¢ Public Accounts " from which the bank could
not ordinarily issue it, without the Audit commissioners, certificate, to
another account entirely under the control of the government.

The money so obtained has, I understand, been applied by the Execu-
tive Government to the payment of salaries, and I suppose to other imme-
diate purposes specitied in the appropriation bill, which the Council
refused to pass. Tinfer that it is by the extension and continuation of
this process that the government has been since carried 0o.....cveerrveerenne

Ssecar muaes serees ae wors seerosimsas savene beaserarn

Next I'do not understand on what ground it can have been imagined that
vou were legally authorized to borrow from a private bank large sums of
money on behalf of the public. No authority is alleged, and I am unable
to conjecture any. The only excuse for such a proceeding would have
been an overwhelming public emergency of such a nature as to justify
what was not justified by the letter of the law. But as I have observed,
you had already declared that no such emergency existed. And you were
right , no such emergency did exist. If payments were legally due from
the Crown to public officers for salaries, or to any other persons on any
accounl, it was open to such persons to recover what was so due to Lhem
in the ordinary course of law. It was for one or the other branch of the
Legislature to yield, or for both to compromise their difference. It was not
for you to give a victory to oné or the other party by a proceeding un-
warranted, either by your commission or by the law of the colony. I must
poiut out that by snch a proceeding the Governor and the Government
with the cooperation of a local bank might, at any moment, withdraw any
amount of public funds from the ¢ Public Account ” to which it is counter-
signed by law, and place il at their own command, relieved from all the
checks with which the Legislature has carefully surrounded it.

Thirdly, as to the expenditure of the moneys thus obtained, I find it
difficult 1o suppose that by the Crown remedies and liabilities Act, the
Legislature intended to enable the government to discharge, without its
concurrence, those ordinary exp:nses of government which. it reserves to
itself the right to re-consider annually, 1t may, perhaps, be doubted
whether office-holders, who are under a standing notice that their salaries
are dependent on laws, annually passed by the Colonial Parliament, would
be treated by the Supreme Court as having a claim upon the government
indepently of any sucha law. Butit is not alleged that the Supreme
Court was ever called upon to give judgment on the question, and you do
not inform me of any law which would warrant you in paying away any
public money, except under the authority either of such a judgment or of
the auditors, certificate,
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As at present advised, therefore, I am of opinion that in these'three res-
pects—in collecting duties without sanclion of law ; in centracting a loan
without sanction of law ; andin paying salaries without sanction of law—
you have deparled from lhe principle of conducl announced by yourself
and approved by me—the principle of rigid adherence to The lnw. 1 deeply
regret this. The Queen’s Representative is justified in deferring very lar-
gely to his constitutional advisers in matters of policy or even of equity.
But he is imperatively bound to withhold the Queen’s authority from all or
any of those manifestly unlawful proceedings, by which one po itical
parly, or one member of ths party, politic, is occasionally tempted to en-
deavour to establish its preponderance over another. I am quite sure
that all the honest and intelligent colonists will copcur with me in think-
ing that the powers of the Crown ought never to be used to authorize or
facilitate any act which is required for an immediate political purpose, but
is forbidden DY JaW e ciivienrseiiiiies s ciie reis semnet sreenn cmseconnean seen

CARDWELL..

January 26th, 1866.

I make every allowance for the position of the Governor of a colony
who finds himself called upon by his rzsponsible ministers, with the con-
currence of the.Legislative Assembly, to adopt, for the purpose of over-
coming an immediate difficully, measures, in their nature questionable,
but which, in the opinion of his legal advisers, are within the letter of the
law.

1 cannot, however, avoid expressing my entire dissent from that portion:
of your despatch in which you speak of the concurrence of the Council in
Bills of Supply and Appropriation as merely formal in its nature, of the,
alleged disregard of their Legislative rights as insignificant and of their
complaints as (rivolous and easily refuted. It is evidenily a matter not
merely formal, but essentially of substance as well as of form, to -pass by
in the way in which you have been advised to pass by, the decision of
one branch of the Legislature; and the principles in issue appear to me
to have been so plain and the right rule f conduet so clear, that I cannot
but regret your having deferred to the advice which you received............

CARDWELL.
Downing street, March 26th, 1866.

‘With respeet to such a measure as that of borrowing money, in a man-
ner unwarranted by law, for the purpose of averting a public inconve-
nience, I trust that I néed not consider, in the case of the prosperous and
intelligent community whose Government you are called to administer,
what should constitute such an emergency as to justify any departure
from the letter and spirit of the law. But I think it is clear that as such
emergency had arisen in Victoria, and that to raise money for the public
service, eilher by the scheme actually resoried to of borrowing from a bank,
or by any other measure not sanclioned by the Legislature of Victoria, was
nol justifiable.

Sir C. Darling himself bad reported to me his opinion that the difficulty
with which he had to deal had been brought about by an overstrained
exercise of their power on the part of botl the deliberative Chambers, and
that concession oneither side, adopted ir the true spirit of the constitution
would immediately remove it. He had declared this opinion to his mi-
nisters and in connection with it had most properly ‘expressed his deter-
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mination to adopt no step not strictly authorized by law. I fully appre-
ciate the Aifficulties which wouid have arisen from the continued conflict
between the two Houses, followed as it would have been, if this borrow-
ing had not been resorted to by a continued suspension of the payment of
the salaries to the public servants, except under process of law. But, if
constitutional Government is to be carried on at all, such difficuilies are to
be removed by concession made in the spirit so justly indicated by Sir
Darling. They are nol o be removed by irreqular acls of power. Anarchy,
indeed, may ultimately result from continued opposilion between two cons-
{ituted authorities, each obstinately insisting on its extreme rights. But
anarchy has come already when the Execulive Governmen! entrusted with
power for the maintenance of public order and the protection of privale
rights, uses that power for the purpose of illegally selting aside the au-
thority of one branch of the Legislature and of overbearing the decision
of the Supreme Court, and depriving the subject, even for a tims, of that
which the Court has decided to be his...... veeveries sevvsiiniarenneenn

eerer uraete cauasa serve- sE Ve

It is for you to enquire, not whether the result of any step which you may
be invited to take will operate in favor of this body or of that, of one poli-
tical party or another, but whether it is in itself legitimate. If it be clearly
contrary to law, you will refuse compliance, and will inform your mi-
nisters that while in all lawful matters you are desirous of being guided
by their advice, you have a higher and paramount duty, which is to
observe the existing law of the colony.
CARDWELL.

Downing Street May 25, 1866.
As regards the disbursement of public moneys, and the borrowing of a
fund for that purpose, if your legal advisers, and the Commissioner of
audit are satisfied that the payments which may be in question are autho-
rized by the law, they will, of course, be discharged in the usual manner
out of the regular public balances. But if it shall again be proposed to
make any such payments in an exceptional manner, without the usual
cerlificate, and out of a fund irregularly obtained in the way in which
the fund at the London chartered Bank of Australia was obtained, you
will refuse your assent, and all payments out of it are illegal also.

CARDWELL.

At the time ofthe renewal of the crisis in Victoria on
the 27th november 1877, the Government endeavoured
to have the previous decisions of the Colonial office
reversed. In amemorandum addressed to the governor
Sir Chas. Bowen, dated 31 December 1877, the minis-
ters say:

Your Excellency’s advisers have had under their serious consideration
Viscount Cardwell’s despatches to Sir Charles Darling in 1865-66 especially
those of 26th October 1865 and 26th January 1866, and also those of Earl
Granville to the Earl Belmore, when governor of New South Wales dated
16th june 1869 and 7th january 1870 all of which have been published in

these colonies. In these state papers it appears to be laid down with
respect to the issue of public money, that the Governor must personally
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and independently of the advice of his ministers and of the Colonial Law
Officers of the Crown, ascertain what the statute law is,. and what the
proper inierpretation of it is. No public money can be issued without
his warrant and the serious and critical duty which the despatches enjoin,
is imposed upon him personally of ascertaining and deciding when he can
legally sign SUCh Warrants. .. ...e v sneimnenm e smme e sssssasessasmonsesens

Conese vanene tersasnant conaan saus neseas meory smosas sos cr essmas ve esesss se s

Your Excellency’s Advisers must now solicit your attention to the fact
that up to the year 1862 the custom of this countiry was to apply public
money to the services of the year on the report of the Commitlee of Supply
to the Assembly, without waiting for other Legislative authority whatever.
In that year. the practice of sending up Supply Bills to the Legislative
Council was commenced without alteration of the law, and bas since been
continued as a matter of public convenience. Therefore, under the same
law as exists now, former Governors habitually signed warrants for the
issue of public money, although the Council had not sanctioned the
EXPENAILUTE 1vreee veinetsreres ceraarne i vress tenas sesnse seserens sennseins tnesenas sebens

YourExcellency’sAdvnsersdesu‘e10ﬁxyour atteﬁtior; upc;n"l'h.é fac:,i
that by simply recarring to the former practice, the slate of anarchy and
confusion consequent on the stoppage of supply by the Council can be
effectively and constitutionally avoided .......eeemeee cover crveecerein terene veverenen
“Your Excellency will note that the remedy your Advisers suggest for a
serious and alarming public danger is not to suspend any laws, or io have
recourse to new and unprecedented devices, but simply to revive the
original and constitutional practice with respect to public expenditure
GRraHaM BERRY,
’ Premier,

Sir Charles Bowen forwarded this document to
London. The following is the answer from the Colo-
nial office by the present Secretary of the Colonies.

[Telegram}
February 22nd.
To Governor Bowen,

Memorandum 31st December received, also telegram from President of
the Council. Your duty in this question is clear, namely, to act in ac-
cordance with the advice of ministers, provided you are satisfied the action
advised is lawful. If not so satistied take your stand on the law. If doubt-
ful as to the law, have recourse to the legal advice at your command..

savee

[By Mail] i )
S Downing Sireet, 28th Feb., 1878.
IR,

I received on the 18th instant, your despatch of the 31st December in
which you transmitied a memorandum, signed by Mr. Berry on behalf of
your advisers on the subject of the stoppage of the supplies arising from
the dissension between the two Houses of the Victoria Legislature.,-

The general principles which should govern the conduct of the Queen’s
representative, in circumstances like the present, have been fully and clearly
laid down by several of my predecessors, in despatches with which [ per-
ceive you and your advisers are familiar; and having regard to this des-
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patch of the 19th September last, I should not have considered it neces-
sary to give you any instructions on the subject, had it not been that I was
desirous to preclude any possible doubt as to my entire concurrence in the
opinions of those who have preceded me in this offlce .c..vceievieeiciins vevanene

...................................................................................................

M. E Hicks Beacn.
To Governor Bowen, &c.
This proves that the principle forbidding a Governor
to allow of any expenditure unauthorized by the Legis-
lature is, under the English constitution, irrevocable.



VI. — SHOULD THE LIEUTENANT GOVERNOR HAVE
BEEN CONSULTED AS TO THE ADJOURNMENT
OF THE LEGISLATIVE ASSEMBLY ?

§ L—TFor all practical purposes, the adjournment of
the House is equivalent to a prorogation. Authorities
make a distinction between a state ilempore wvacalionis
and a state sedente curid. By an adjournment the House
is in recess the same as by a prorogation; in the same
manner that absence is similar to death, in so far as per-
sonal intercourse and acts are concerned. The House
once adjourned is powerless; no order can issue, no
judgment can be rendered, the least act cannot be ae-
complished ; the House, for the time being, does not exist.

The Parliament doth not give privilege tempora wvacalionis, sedente
curid. (Modus tenendi partiamentum, Hatswell, p. 63.)

The members of a Legislative assembly, before its first meeting as well
as during the interval of its sitting, have, as we shall see hereafter, some
necessary privileges as such; but the assembly itself has no authority
and can exercise none, except during a session, and while the assembly is
duly organized for the transaction of business. (Cushing, 496.)

A protracted adjournment, we may say, is in con-
tradiction to the Sovereign’s instructions, who has called



— 43—

the session for the despatch of business. So important
a departure from the regular manner of administrating
the public affairs is a matter of grave importance, upon
which the Lieutenant Governor or, in any case, the
other House should be consulted.

The duty of the Premier, in such a case, is thus laid
down by Todd:

The prime minister is bound to keep the sovereign duly informed of
all political events of importance, including the decisions of Parliament
upon matiers of PubliC COMCErN.ceiu veivureriin s cosirvenine sevteverens svanes wo rarane

So soon as the cabinet have arrived at a decision upon any important
question, whether legislative or administrative, it becomes the duty of the

prime minister to submit th same for the consideration of the Crown,
(Todd, vol. 1, p. 231.)

§ 2.—The American constitution, which is the written
exposition of the unwritten British constitution, con-
tains the following clauses :

Neither house during the session of congress shall, without the consent
of the other, adjourn for more than three days.

And this is nothing new. This provision was in
force when the United States were as yet British Colo-
nies. The following was part of the charter of the State
of New-York.

Neither House has a power to adjourn for more than two days,
withbut mutual consent ; and whenever they disagree, a conference is to
be held. (Charter of New-York.)

But here is something more to the point. It seems
that our Legislatures have never had the right to ad-
journ of themselves. The Legislative Assembly of
Upper Canada, in 1840, ordered the printing of a book,
in which the following may be found.

A right to prevent the House of Commons from adjourning, themselves,
has never been claimed in England : it is claimed however with regard to
the Houses of Assembly in British Colonies. (Todd Parliamentary Law, p.
152.) C

- And this pretension is, it seems, in accordance with
constitutional jurisprudence.

The constitutions of the English Parliament and the Colonial Assemblies
necessarily differ ; the latter cannot even adjourn themselves ; thisis done
by ihe Governor who as representative of the king is the first branch of
this subordinate legislature (Chitty Prerogative, p. 37.)

Every Governor is forbid to suffer the Assembly to adj.urn itself. (Stokes,
British Colonies, page 242,
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Here, moreover, we have the instructions sent to the
then Governor. They were muich more detailed than at
present, as the knowledge of constitutional law was not
supposed to be so diffised as it now is ; the fact being
that all relating to parliamentary procedure is now
omitted. These instructions read : v ‘

As Gov<rnor in chief, he is one of the constituent parts of the General

Assembly of his Province and has the sole power .of conyening. adjourn-
ing, proroguing, dissolving the General Assembly (Instruction to Governor.)

Here is one of the numerous forms of adjournment in
that sense by a letter sent to the House.

Mr. Speaker and gentlemen of the Assembly, I do hereby adjourn the
Commons House of Assembly, until Monday, the eighth day of January
next, then to meet for the despacth of business and it is accordingly ad-
journed to the 8th day of January next. Given under my hand, on this 20th
day of December, 1768.

§ 2—The Legislative Council of Victoria, laid down
this theory clearly in an address recently presented to
Sir J. F. Bowen, Governor of that province, dated the
21st January, 1878. It was as follows:

To His Excellency Sir George Fergusson Bowen, &c.

In the early part of the sitting of the Legislative Assembly, on thé 20th
December, as we have since learnt, a motion was carried that the Assem-
hly at ils rising should adjourn untitthe 5th February ; and at its rising
the Assembly, having previously forwarded several Bills to the Council
for their concurrence, adjourned for six weeks without any concert or com-
munication with the Council.......... The position of affairs as regards
the relation of .the two houses of Legislature and as regards the session of
Parliament has thus become anomalous, .

For the carrying out of Legislation it would &ppear to be an essential
feature of Parliamentary usage that the {iwo Houses should' sit and tran-
sact businéss concurrently ; indeed, it is clear that the business of Legis-
lation could not be satisfactorily carried on in any other manner between
iwo co-ordinate chambers.

In the present instance, an adjournment until the 5th February, without
reference to the Council, was agreed upon in the assembly, whilst the
appropriation Bill was yet under discussion by us, the immediate con-
sequence of which is that Bills considered to be of urgent importance are
ina state of suspense, from which they cannot be rescued until the 5th
February.

A Session of Parliament according to imperial usage, although nowhere
defined, bas its limits, as essentially recognized and as carefully observed
as those of a calendar year. )

In Victoria, this usage of the Imperial Parliament has been followed and
the word, session, has been used in many Acts of Parliament as indicating
a certain period well understood ; and even on those extraordinary oc-
casions when, unfortunately as now, the Annual Appropriation Bill has
been thrown out, the two chambers have continued to sit in conformity
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with sescional arrangements and to transact the business of the country,
But there has been no precedenl for the course adopled, viz: that one
chamber should adjourn for a period of six weeks or aboutl one fourth of
the term during which a session ordinarily lasts, without so much as
consulting the other, or making any provision for carrying into law the
measures under the consideration of Parliament, one of which for contin-
uing sn expiring law (the Toll Bills) ought to have come into operation
on the Ist January.

The Legislature consisting of three orders, Her Majesty the Queen, the
Legislative Council and the Legislative Assembly, is powerless to legis-
late without the concurrence of the three orders; and now il may be said
o be out of gear by reason of the adjournmen! of one Chamber, wilthout
consulling cilher of the olher two so far as we are aware.

And this leads us to remark that a conslitulion, however good and per-
fect in itself, may soon become inoperative and fall into disrepute, if any of
the component paris refuse or neglect to perform the particular duties de-
volving upon them,..... We desire further to bring to your Excelcency’s
notice Lthe circumstance that the interruption of Parliamentary proceedings,
in the manner aliuded to, is without ‘precedent, and is a departure from
the spirit of Parliamentary institutions, and that the Council is, in no man.
ner responsible for the miscarriage of legislation caused thereby. (Address
by the Legislative Gotncil to the Governor, 21 January 1878 )

The doctrine promulgated by the Legislative Council
of Victoria accords with the English doctrine.
The House of Lords cannot exercise any authority as a House of Parlia-

ment or as a Court of error, unléss the House of Commons exists at the
same time, (Lex Parl. Sir Rob. Atkins, arg. fol. 51.)

§ 4. The precedent furnished by Victoria, and the
recent one given by Quebec, support the following
author when he says : -

The late disposition the co'onies have shewn makes it appear how n' ces-
sary it'was that-the power ¢fadjournment’ should he lodged in the Go-
vernor only; and not entrusted with the Houses of Assembly. (Stok:s,
Pug:243.)’ R |

§ 3-—From what proceeds, it must be concluded that
the adjourniment of one of the branches of the Legisla-
ture was a serious proceeding, and that if the Lieute-
nant Governor does not claim the exclusive right of
adjourning the Houses for an extraordinary length of
time, he should, at least, be consulted on such a subject
since so much importance is attached to it and that
the reasons given are so strong. ’



%1t — GOULD THE LIBUTENANT GOVERNOR LAW.
FULLY SANCTION BILLS AFTER THE ADJOURN-
MENT OF THE HOUSE.

1° In England the presence of the Sovereign, or his
or her delegate, in presence of both Houses is pre»
remptory for the sanctioning of bills, so much so, that
the preamble of all the acts passed by the British Par-
liament reads: “ The Queen’s most excellent Majesty by
and with the advice and consent of the Lords spiritual
and temporal, and commons, in this present parliament
assembled, as follows. ”

Canada, which adopted the same form, altered it with
the sole object, according to the statute, of abbreviating
the preamble. . |
. The 33rd Henry VIII, chap. 81 has forever esta-

- blished this doctrine in the following terms :

II1. Be it declared by authority of this present Parliament that the
King’s Roval assent, by his letters patent under his great seal and signed
with his hand and declared and notified in his absence to the Lords spiri

tual and temporal and to the Commons, assembled tegether in high House,
is and evet was of as geed strength and force.
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This decree, in 1558, was confirmed, amplified and
explained, by the following words:

May it please your Highness, that it be declared, by the authority of
this present Parliament, that the law of the Realm is, and always has
been, that the assent and consent of the King of this Realm to any act of
Parliament ought to be given in his own presence, being personally pre-
sent in the Higher House of Parliament, or by his letters patent under his
great seal, signed with his hand, declared and ratified in bis absence, to
the Lords spiritual and temporal, and the commons, assembled togelher in
the Higher fouse according to the statute made in the 34th year of the
reign of Henry VIII. (Declaration of the House of Lords, 1553 and pre-
amble of the act enacted on that assent.)

Sir Edward Coke, the great Parliamentary authority
says :
When Bills have passed both Houses, the King’s Royal assent is not to

be given, except, by commission” or in person in presence of both
Houses.—(1st June, 1621).

The same doctrine is everywhere found.

It must be atlowed that after a bill or an act has been read ihree times
and discussed in the Houses separately, and that the King in presence of
both Houses has given his sanction thereto, that it is an"Act of {he King
and of the whole nation.—(Sir Thomas Smith CommonwealthfI, Q C, 2 p.
72, Lex. Parl. 61)

There is not a single modern author who seems to
have a shadow of doubt that the Royal assent can-
not otherwise be given.

§ 2—This practice was so constantly and so strictly
carried out in England that notwithstanding its in-
conveniences, the King never sought to evade the
obligation of appearing before both Houses assembled
together, to sanction a Bill. :

If a King could have sanctioned a Bill in the absence
of the Houses, the following proceeding, arising from
forgetfulness would not have occurred.

On the 7th March 1785, & commission was made out and passed the
Great Seal, for giving the Royal Assent to. several bills; but by some
mistake, the Malt biil which had passed both Houses, was left out. As
soon as this was discovered, from the list of bills ready for the Royal
assent, notice of this error was given to the Lords, and a desire expressed
that it might be rectified by issuing a new commission which was then
ready, Accordingly no proceeding was had upon the first commission ;
but another commission, in which the malt Bill was included, was prepared
and passed the Great Seal, and the bill named in it received the Hoyal
assent the next day, the 8th March, (Hatsell’s Preeedents, Vol. 11 p. 340.y
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Henri VIII. was on his death-bed when a law was
intended to be put in force. As he could not go to
Parliament, he caused a fac simile of his signature to be
affixed to a commission, since he could no longer write.
The validity of his Bill was attacked, “ Because Henry
VIII had not signed the letter patent to sanction the
Bill; but that one William Clerk had stamped his
name thereon,” (Dyers report p. 938.)

It is evident that the royal sanction rather than the
permission to affix the royal signature to a commission
would have been requested had it been possible.
 Had it been possible for the King to have sanctioned
a Bill, irrespective of both Houses, it would have been
much simpler to have him so sanction it, rather than to
have him sign a new commission, all the more so, that
the close of the session was delayed one day.

Another more striking example still exists, and a
Bill had to be sanctioned illegally in presence of both
Houses, rather than that the sovereign should sanction
it on his death-bed The personal sanction does not
require the personal presence of the sovereign; the
sanction by commission required that the commission
be signsd. Axatsidi SR

§ 3—If we closely examine the reasons that have
given rise to this strict legislation, the severity of
English practice will be better understood. Hearn lays
down the principle which governs the question.

‘When any legal change was desired, the commons petitioned the King
to make such changs, and the King with the advice of his Great Council
{that is the House of Lords) assented to" this request, either wholly or in
part, or refused it. But it seems to have been understood that' the report
of the commons was a condition précedent to the exercise of the Legislative
Power.—(54). o k B

The inconvenience indidental to this system soom became felt. Some-
times the statute differed materially trom the petition. Sometimes it diil
not even resemble the praver of the petition, but was framed in a manner
directly contrary to its spirit and to the inteniion of the Com rons
In the 22nd of Edward 1II. for example, the Commons prayed that the
petitions answered in the furmer years might not be altered or change:l.
In the eighth year of Henry the Fourth an Act was passed which provide |
that certain of the Common House should be present at the engrossing of
the Parliament roll ............ At length the Commons adopted a new
expedient. They submitted for the royal assent a petition containing in
itself the form of the acts.~—(Hearn, Government of England, pp. 54-58).
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; It will be now understood that the conditions -im-
posed under the reign of Henry - VIII, that the King
should sanction the bills in presence of both Houses,
was suggested by the mnecessity for self protection.
Sovereigns often kept these petitions seven or eight
‘years, and in most cases altered them ; thus the Parlia-
ment desired to be present at the sanction, to see what
was going on and to assert its right of causing to be
sanctioned only what it itself had adopted. This is its
privilege established and explained.

The second reason is shown in the following quota-
tion :

The change in Parliamentary practice, from proce‘dure by petition to pro-
cedure by bill, probably led to another equally unforeseen, but equally
important consequence. In former times, as I have said, the King always
shared in the deliberations of Parliament. The proceedings of Parliament
seem even to have been irregular, if they were not conducted in the Kings
presence. The modus lenendi Parliamenium, repeated'y insists upon the
necessity for the personal attendance of the King. It deciaresthat the King

is bound, by all means, to be personally present in Parliament. (Hearn, Go-
vernment of England, 58).

The practice of presenting petilions by the Commons at the end of the
session appears to have been common until the reign of Henry VIIL
(Gox p. 132, note.)

In former days, the presence of the Sovereign was ne-
cessary during the whole session; now. he may only
come to Parliament to sanction Bills; but as the neces-
sity of his presence has been renounced on that account,
it is absolutely necessary that he should be present in
this case, failing which, all the labors of the session
would be fruitless.

If there were a moment during the session when
the three branches might not meet and be brought toge-
ther, there would be no Parliament at all. ,

On the other hand, the Houses insist on being pre-
sent in order to witness the acts of the Sovereign upon
their labors.

These labors are merely preliminary discussions.
‘Both - Houses have sought to form an opinion on
eertain subjects. They might discuss for ever
without enacting a single law. . For the same reason
the results of their labors are previously sent to
the Sovereign. And here Parliament exercises its true

: 4
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functions. The three branches joined together and
-agreeing on a Bill make it law. .

“This law is spontaneously created, because parliament
there present so wills it. But is'Parliament there if one
of the branches is missing ? If the Governor and the
Qouncil may complete a law in the absence of: the
House, might not the Governor similarly'dispense -with
the Council, and if one branch of the Legislature may
be dispensed with, under the pretext that it has pre-
viously consented thereto on another occasion, could
not the Council and the Assembly united pass a law as
well in the absence of the Governor, under the pretext
that he had previously consented thereto, by authoriz-
ing his advisers to submit the measure.

§4.—A third reason exists, rendering the Royal assent,
in presence of both Houses indispensable ; it is this :

In short, all that ever the People of Rome do, the same may be
done by the Parliament of England : which represents and hath the
power of the whole Kingdom, both the head and body ; for every English-
man is intended to be there present, either in person or by proxy
and attorney, of what preeminence, state, dignity or quality soever he be,
from the Prince (be he the King or Queen) to the lowest person of En-
gland. And the consent of Parliament is taken to ba every man’s consent
‘{Lex, Parliamentaria, p. 70.)

This statute or act is placed among the records of the Kingdom, there
needing no formal promulgalion to give it the force of a law because every
manin England is in judgment of law, party to the making of an -act -of
Parliament, being present thereat by his representatives (Blackstone,
Lex. 1, chap. 2, sec. V1)

In other words, a law is not promulgated if it is. not
s0 done in presence of the whole country. It cannot be
said that every one is supposed to be represented at the
sanction of Bills, if one of the Houses is absent. Now,
the adjournment of one House is the officially esta-
blished absence of that House and of all whom it
represents.

In fact, the votes and proceedings of the sitting at
which the Governor came to sanction the Bills, could
not do otherwise than state such absence. They say :

At thrjee o'cleck in the afternoon, His Honor the Honble. Théodore Robi-
taille, Liesutenant-Governor of the Province of Quebec, having taken his

seat on the throne, the clerk of the crown in chancery severally read
the titles of the Bills to be passed as follows :
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"The votes and proceedings omit the usual form relat-
ing to the presence of the Legislative Assembly. True,
the speaker was there, but merely as a citizen. ‘

Will it be presumed that the speaker can represent
the House under such circumstances, when he had not
been, in any way, authorized so to do. The speaker of
himself can do nothing, absolutely nothing.

-The speaker is said to be not only the mouth, hut the eyes and ears of
the House. And hence it was, that when King Charles I. commanded the
speaker on his allegiance to discover certain transactions etc., in the

House, he justly replied, that he had neither eyes to see, ears to hear, nor

mouth to speak, but as the House shall direct him. (Lex Parliamentaria;
Page 277.)

§ 8. —The Joly Government has violated these prin-
ciples by advising the Lieutenant-Governors to assent
to bills during the absence of one of the branches of the
Legislature.

If there were not a positive rule imposing, for the
sanction of bills, the presence of both Houses, we might
understand that there would be a doubt in favor of Mr.
Joly. . But what can we set against the formal rule ?
Precedents ? there are none, turn over page after page
of the Journals of the House of Commons and you can-
not find a shadow of a precedent for the Joly cabinet.

. But we are mistaken ; some may be found not accord-
ing to the model which we must copy: the British
constitution. We find them in imperfect constitutions
granted to distant colonies ; which means that you are
not to look above but below ; we have not advanced, we
have receded.

‘We do. not pretend that the precedents supplied by
the colonies are not worthy of respect. When approved
by the Colonial office they become a part of our consti-
tutional ereed, but there are precedents and precedents.
When the mere caprice of an Attorney General is the
basis of an action, and the Imperial authorities in
no way, support him, no one will pretend that the ex-
ample of a distant colony can prevail over the practice
followed in England.

‘We now give the sole authority which M.r Joly
could evoke, to give his fatal advice to the Lieutenant
Governor. We quote:
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The Sovereign informs the Legislative Assembly that he has on this
day, at the Government office, in accordance with the advice of the honor-.
able the Attorney General give the royal assent-toundermentioned. Acts.
of the forest reserve presented to him by the Clerk of the Parliament,. in
pursuance of joint standing order’s, '

* Government Office, 18 January 1878.

 Here follows the advice alluded to :

It is well known that in New South Wales, New Zealand, Queensland’
and other colonies, bills are assented to by the Governor, as a general
rule, at the government House, or at the government offices and in the
presence of the clerk of the Parliaments, but not in the presence of Parlia--
ment itself. In fact, the latter practice appears to be confined to Victoria,
and there is precedent for such a course in Victoria also. :

"I advise that His Excellency the Governor can legally and constitu--
tionally give the Royal Assent at the Government offices, or elsewhere, to
all bills except the appropriation Bill, presented to His Excellency by the
Clerk of Parliament, for Her Majesly’s assent, in pursuance of joint standing

orders.
Such assent should afterwards be notified by message to both Houses

of Parliament, according to the precedeni above mentioned and_the prac—

tice in the other colonies.
Crown Law offices, Melbourne, 18th Jan. 1878.
Roeert LE PoEr French, At. Gen.

As an authority, this opinion, although it comes from-
a man of great capacity, is equivalent to saying that
it was essential to take the ideas of the Hon. Attorney
General Ross as an infallible rule in constitutional
matters. '

- What is the difference between the authority of Mr.
Ross and the authority of Mr Le Poer French? Is
it thus it is pretended that constitutional Law is
framed ? As we have previously remarked Mr Le Poer
French, in place of relying on English practice,
searched below and sought precedents in the lower
colonies. He purely reversed matters. It may be an
example; but certainly not an argument.

One thing principally struck us in this pretention of
Mr Le Poer French. Why except the Supply Bill from
this Star Chamber sanction ? Is it not, rather, the easiest
Bill to sanction? The fact is that a Supply Bill is sanc-
tioned in advance by the message of the Sovereign
agking for the moneys required. It isin this the sanc-
tion consists, and this is so true, that when it comes to
proclaiming it law the Sovereign does not make use of
the usual form of sanction. He makes an exception
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‘and simply thanks the House for their liberality. It i is
not'said “ Her Majesty sanctions this Bill.”  This is the
form: “The King thanks his loyal subjects, accepts
their benevolence and thus wills it.” ( “Le Roy
Temercie ses loyaux sujets, accepte leur benevolence
et ainsi le véult. ”)

To the subsidy Bill because it is the mere gift of the subject, the
Queen’s consent is not required for the passing of it, but as it is. implied
111 her thankful acceptance.—(Lex Parhamentana p. 323). .

- The supply Bill is, so to speak, law from the moment
—the two Houses have adopted it. All constitutional
‘authors recognize that the Royal sanction to this Bill
has been given by the message which introduces it to
both Houses. For what reason then does Mr.
Poer French desire, in his mode of sanctioning, to m’ake
an exception in favor of a Bill which has no need of
being sanctioned ? There is but one explanation ‘of
ithe case. He perhaps, relied on the followmg authorlty,
a very respectable one, that of Hatsell : ,

‘The message to the Commons is only matter of .ceremony aud not an

essential form to the passing of a bill, except it is a bill of Supply
(Hatsells precedents, vol. IL. p. 339.)

At first sight, this appears overwhemhngly acramst
us. But we simply consider that Mr. Le Poer French
has not understood his authority. It does not refer to
the Royal Message for the sanctioning of Bills, but to
the message of the House of Lords informing the House
-of Commons that it has concurred in the adoption of
the Bills which have been sent to it.

A few lines before and after that passage explain it :

The speaker, on his return was very angry and said that on such another
‘occasion, he would at the bar, acquaint the King and‘Lords that no
message had been brought to the Commons, of the Lords having agreed
to the bill ........ ... As to other bills (except supply) the message of agree-
‘ment is a form between the two Houses which they ought to observe to-
wards each other, but is not an essential form (Hatsell’'s Prec. Vol. II,
p. 339.)

And moreover it is the only English authority on
which Mr. French can rely.

- Now, it is possible that such a mode of procedure does
not annull the laws of Victoria ; for Victoria by no means
possesses our constitution. It is noticeable that both
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the Governor and Attp‘x:neyaﬁrgneml of Victoria rely on
he rule of practice in force in that Colony, namely,
Rule XV, which is as follows : ' :

.-XV. 262, Whenever the Governor shall transmit by message to- thg
Assémbly any amendment which he shall desire to be made in any bill
présented to him for Her Majesty™s agdent, the amendment shall'be treated
and considered in the same manner as amendmernts proposed by’ the
Legislative Council. (Standing orders.)

It will be seen directly what difference exists bet-
ween the constitution of Victoria and the constitution of
England or ours. According totheEnglish constitution
it is absolutely impossible for either House to reconsi-
der a Bill which has passed three readings. This
is so true, that in  order to correct a clerical error,
afigure in a Bill which had been passed by the Com-
mons, it was necessary after several days study and
deliberation, simply to secretly prevail on the clerk-of
the Lords to commit a forgery and to substitute one
figure for another, and one fine’ morning the House of
Lords was obliged to state that it had been mistaken
the previous day and that the right figure was in the
Bill.

This is the rule of Parliament :

_When'a Bill isithrice read and passed in‘the Housé, there’ocught to be
o further alteration thereof in any poin}.—(Lex Parliamentaria, p 380).

This permanent order of Victoria is based on the
charter of the colony which says;

36, Tt shall bé lawfial for the Governor to tranémit By messaZe to the
Council pr Assembly for their coneideration’ any amendment which he
would desire to be made in any.biil presented to him for Her Majesty’s
Assent.—(18 and 19 Vict., chap. 55). ) )

The constitution of Victoria does not give it a com-
plete Parliament like that of England. (Read the
charter still further.)

There shall be established in Victoria instead of the Legislatura Council
now subsisting, one Legislative Council and and one Legislative Assembly
to be severally constituted in the manner hereinafter provided ; and Hep
Majesty shall have power, by and with the advice and consent, of the said!
Council and ‘Assembly, to make laws in dnd for Victoria in all cases what-
soever.

25. There shall be a session of the Countil and Assembly of Victoria
oncs, at least, in every year. (lmperial Stat. 18 and 19 Vict., chap:55.)

. How does this give a Parliament to Victoria. The
Council and the Assembly are constituted advisers of
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the: Governor; and he may give: foree of law to their
advice in the same manner as the Governor gives force
to:the orders: in Council of our ministers; no more.
The Governor signs those orders in- Council, when he.
deems fit, and they have force of law. This is in
conformity: with:the: idea of a Colonial Government,
such as defined by Blackstone : :

_ Charter governments are in the nature of civil corporations, with the
power of making hy-laws, for their own interior regulation, not contrary to:
the ldws of England; and with such rights and authorities as are specially-
given them in their several charters of incorporation. (! Blacksione, 108.)

§ 6—We do not pretend that we are stillfin:
this inferior position. We. believe, on. the contrary,
that Canada has entered a new phase of colonial politics
and that our Country is a guasi kingdom. Our Charter,
gives us to understand so, when it says:

There shall be ong. parliament for Canada consisting of the Queen, an
[Tpper. Hougse styled the Senate and the House of Gommons.

The definition of Blackstone does not apply to this
new state of things, And, above all, this organization,
which places the Queen at the head of our affairs, differs
essentially from the Victoria system, in no part of which
is it said that that colony enjoys a Parliament composed
of the Queen, &c.

While the Legislature of Victoria is now composed.
only of two branches whose decisions are subject to
the approval of the Governor, ours is composed of the.
same three branches as the English Parliament, name-
ly:—the Queen, the Council and the Assembly. Although
the public cooperation of the two branches mentioned:
in the Act of Victoria may be sufficient it is necessary
to have the public cooperation of the three branches
mentioned in the Act of Canada. In short, our Con-
stitution is based on the English Constitution, as is set
forth in the preamble to our Charter. Then we must
necessarily; follow: the English practice and not the
Golonial practice, of which our Charter makes no men.
tion. We haye a, complete Parliament; we. must. ob-
serve the practices of a Parliament,

,,,,,,,
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7 —_Now let us confirm these precedents, this prac-
tice and this theory by the writien law. Imall which;
corcerns Parliamentary procedure, the American Cons-
titution, it but a resumé of the English Constitution.
Now is insists on the necessity of the two branches of the
Legislature being in session to have a Bill sanctioned by

the President.

Sect, VII.—Every bill which shall have passed the House of represen-
tatives and the Senate shall before it become a law be presented to the
President of the United States ............... If any bill shall not be
returned by the President within ten days (Sunday excepted) after it
shall have been p.esented to him, the same shall be a law in like manner
as if he bad signed it, unless the Congress, by their adjournment, prevented
its return, in which case it shall not be a iaw.—(Constitution of the

United States). . _
This doctrine is further developed thus.: - '
The signing of an enrolled Bill by the speaker or president is an official
act which can only be done when the House over which he presidesis in

session, and a quorum is present therein for the transaction of- business.,
(Cushing, Law and practice of Legislative Assemblies (2374 ) -

When a law has been passed and submitted to the Executive for his
approval durlng a recess, and which is filed, without approval, the House
may direct a re-enrolment of the bill, that it may be again submifted for
approval. (Cong. Holo. 1. 40th Cong. p. 512.)

1. In this case the President refused to sign the bill on the plea that
it -was -presented to him aftér congress had adjourned, whereas. a
recess only was ordered from 30 march 1867 ‘to 3rd july 1867. {p. 6, Digest
of Parliamentary Law )

The President himself explains the reasons for this,
legislation,
To conecede that under the constitution after the adjournment the presi-
dent, after the adjournment of Congress, may, without limitation in respect-
“to time, exercize the power of approval and thus determine at his discretion
whether or not bills shall become law, might subject the Execulive and
Legislative department of the government to influences most pernicious,
to correct legislation and sound pnblic morals, and, with a single exception,
cccurring during the prevalénce of civil war, would be contrary to the es-
tablished practice o f the government from its inauguration to the present
time. This bill will, therefore, he filed in the office of the secretary of state
without my approval. :
. ANDREW JOHNSON,
‘Washington, D. G., April 20th, 1867.

'§ 8. We need insist no further or this point. Even the
precedent of Victoria would not justify Mr. Joly for the
advice he gave the Lt-Governor. For, after all, the
Governor of Victoria signed while the two Houses
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were sitting. It is with the consent of the two Houses
that -the clerks go to the Governor's' house, to' be
witnesses of the official signature ; they were delegates’
of the Houses. But such a delegation cannot be presu-
med to act of itself, the consent of the deliberative
bodies, who ought to assist at the cer emony, is ne-
cessary. - , :

The speaker is subject to the authority of the House of‘ Commbns and
must not contravene it in deference to the Crown ; unless the House gives’
IliéISn)l_eave, he cannot even quit his chair. (BEwald, Crown andits advisers
The Commons have been always jealous of this pri--
velege. They dismissed a Speaker who had promised:
to communicate a document to the King without the:
consent of the Houses,

Anno i, H. 5.— The Commons presented William Sturton, their speaker,
the 18th May; the 22nd of May, the said William Sturton made a speech
fo the King on the behalf of the Commons, and being required to exhibit
certain articles in writing, he undoubtedly promised to do so.

On the 25th of May, Sir John Dorewood did on the Commons behalf
deny that they had given their assent to exhibit the said artizle in writing.

And on the 3rd of June, the Commons presenied the said John Dore-
wood for their speaker.—(Page 244, The Ancient Method and Manner of
holding Parliament in England, by Henry Elsynge, 1695.)

—May, 1604.—No speaker from henceforth should deliver a bill, whereof
the House is possessed to any whomsoever, without leave and allowance
of the House.—(Resolutions of the House of Gommons.)

—The speaker is said to be not only the mouth, but the eyes and ears
of the House. And hence it was that when King Charles I commanded
the speaker on his alligeance to discover certain transactions, eic., in the
House, he justly replied that he had neither eyes to see, ears to hear, nor

- mouth to speak, but as the House shall direct him.—(Lex Parliamentaria,

p. 277,)

It can always be strictly claimed that, in the case of
Victoria, the two Houses were represented during this
operation ; they were in a condition to immediately
legalize this irregularity. But can so much be said for
the Legislative Assembly of Quebec, which was not
present, nor anybody authorized to represent it in its
absence ? It had not the power to consent to that ex-
traordinary proceeding; it had no means of thinking
and acting before the 28th October. It has therefore
had no opportunity to correct that which might be
wrong in the procedure followed.
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9.—It. thence follows that: ther sanctioning; of
the Bills is illégal and that that; ioperation comes within
the followmtr -declaration.

Ifthere be a restriction in a Governor's Commigsion-‘withi’respect ‘to-parv
ticular acts and the -restriction -be- not' observed; his ‘assent.is a,nullity.
{Chalmers, p. 310, Colonial Opinjons.) .

The validity of certain laws was questloned On .2C~.
count ¢f defanltin the form of the royal sanction, among
others, a: Bill under. Henry VIII, and another under:
Henry VI, (Hatsell's Precedents, Vol. II p. 844). Al
though the result of those trials is unknown, judges:
have admitted such cases and heard the. pleadmgs ‘Te-
cognizing by so doing that a breach. of form in. the
sanction might entail 1ts nullity,



VIII.—CAN THE LIEUTENANT-GOVERNOR CONSTITU-
TIONALLY GRANT A DISSOLUTION.

§ L. The Liberals begin to spread the rumor that they
will ask for the dissolution of the House. Let us see,
first, if the Liberals can dissolve the House; and then,
if it be necessary.

There are many: things. the constitution forbids the
Joly Government to do, since they have adjourned. the
Legislative Assembly.

In the first place 1t is doubtful if it be capable: of
convening the House earlier, even by proclamation
of the Lieutenant Governor. The constitutional law
on this subject reads:

Itiwonld have been inded: unustal ; bécause:if the' Parliament had been
aptually adjourned to the 4th of April, it wpuld haye been out df the King's
power to have called them sooner; and the attempt to doso would have
been therefore {liegal.—(Hatsell’s precedents, 1 vol. II. p. 3%). ‘

11 was found necessary to pass a special law in
1800 (40 George IIE chap. 14) to give the. Sovereign
power to lessen by proclamation the delay. of and
adjournment of Parliamerit; but it is guestionable if
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that law be applicable here, seeing that this right of
proclamation is conferred, not by prerogative, but by
statute, on the Sovereign, while our charter only
authorizes us to claim those privileges the Houses
enjoy.

In any case, the constitutional practice for the dis-
solution of the House during the adjournment is, accor-
«ding to Hatsell : .

In all the instances thai have occurred to me............ I do not find one
.of a dissolution of Parliament taking place, whilst both houses or either

of them, were under adjournment.........although no argument can be
drawn from thence. (Hatsell’s Precedents, Vol IL, p. 382.

When Desborough and the council of officers had with much difficulty
prevailed ou Richard Cromwell to sign a commission to dissolve his Farlia-
ment, the next morning, the House of Commons having notice resolved
not to go up. So that, when Fiennes, the keeper of the great seal sent for
them to the other House, the Commons shut the door of their House, and
would not suffer the gentleman Usher of the Black Rod, to come in ; and
then adjourned themselves for three days, imagining that. by that time,
they should consent. The Protector was so harassed by the Council of offi-
cers, that he presently caused a proclamation to be issued out, by which
he did declare the Parliament to be dissolved. (Clarendon Hist. of the
Rebellion, Vol, 111, p. 517)

In pushing the Royal prerogative to the extreme ina
case of urgency, there is no doubt it would have its
effect; but it requires, at least some extraordinary cir-
cumstance to justify it ; and as thereis but one example
of such a proceeding in English history, that of Richard
Cromwell, we fancy the Lieutenant Governor of Quebec,
would not wish to incur the disgrace of creating a
second precedent of the kind.

Moreover a dissolution, under present circumstances,
would completely undo the work of the session, if the
-sanctioning of the Bills, on the 11th September is ille-
gal, and if the Lieut.-Governor is obliged to go through
that proceeding again. It is evident such a result should
not be risked and the country swamped with law suits.
It would he absurd to have a dissolution which would
nullify a two months session.

'§ 2 But there are other ‘considerations militating
strongly against the step proposed to be taken by the
Government of the day. ' ’
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When the Joly Government will say to the Lieut.
~ Governor : “ We want elections,” it will be an acknow-

ledgment that they have tried all means and have
failed to reestablish harmony between the two branches
of the Legislature.

The right and duty of the Lieut.-Governor would be

“to immediately reply : “ Are you sure to settle the diffi-

culty in that manper ? Are there no other means of
coming to a satisfactory conclusion ?

Let us suppose, for instance, that a general election
takes place ; and that an immense majority of the Pro-
vince declared itself in favor of Mr. Joly. That will not.
give him the supplies? In any event, if the Council
persist in their refusal, and why should they not per-
sist like the Legislative Council of Victoria, whom
the general elections did not affect and who held their
ground after repeated appeals to the people 2

The means proposed by the Joly Government are
therefore not infallible. But there is another means. His.
Honor the Lieut.-Governor, by virtue of the right he
possesses to put himself in constitutional relationship
with those who have refused the supplies, has only to say
to one of the Legislative Councillors “ are you capable-
of putting the two House in accord with each other ” 2
“ certainly ” the honorable councillor will reply «if
you authorize us to furnish you with other advisers
who will have the confidence of both Houses.” It is
probable that the choice of another government which
would be sustained by the two Houses will be easy.
It is but right for the Lieut.-Governor to give the Joly
Government any reasonable time to arrive at that
result, and we must remember that liberal delays have
been granted them ; but it would be unjust for the
country to have to submit to the trouble of general
elections, with the sole aim of retaining Mr. Joly in
power, when there is so simple a mode of restoring

%

harmony. .

'This mode of procedure is justified by a Canadian.
precedent. In 1858, the . Brown-Dorion administration
‘was refused a dissolution and the following is an analysis.
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of the reasons given by Sir Edmund Head, Governor
General of Canada :
[MeMoraNDUM. ]
Toronto, 4th August, 1858,

His Excellency, the Governor General, has received the advice of the
Executive Council to the effect that a dissolution of Parliament should
take place. )

" His Excellency is, no doubt, bound to deal fairly with all political parties ;'
but he has also a duty to perform to the Queen and to the people of Canada
paramount Lo that which he owes to any one party, or to all parties, what-
soever.

The question for His Excellency to decide is not—what is advantageous
or fair for a particular party ? But what upon the whole is the most
advantageous and fair for the people of this province.......ceceiiisnenieins
. It is not the duty of the Governor General to decide whether -the action
of the two Houses on Monday night was, or was not in accordance with
the usual courtesy of Parliament towards an incoming administration,
The two Houses are the judges of the propriety of their own proceedings...

There are many points which require careful consideration, with refer-
ence to a dissolution at the present time. Among these are the following.
.. An election took, place only last winter. This fact is not conclusive
against a second election niow, but the cost and inconvenience of a such
proceeding are so great that they eught not to be increased a second time
without very strong grounds. ”

_ «“ The business of Parliament is not yet finished. Tt is perhaps true that
very little which is absolutely essential for “the country remains to be
done. ‘A portion, however, of the estimates and.two bills, at least, of
great importance are still before the Legjslative Assembly, irrespective of
private business.

~ It would seem to be the duty.of His Excellency to exhaust every possible
alternative, before subjecting the Province for. the second time in the same
year .to the cost, the inconvenience and demoralization of such a
proceeding. ” )

The Governor Generalis by no.means satisfied that every alternative
has been thus exhausted, or that it would be impossible for him to secure
a ministry. who would close the business of the session, and carry on the
administration of the Government, during the recess, with the confidence of
a majority of the Legislative Assembly. .

. Afier full and mature. deliberation on the arguments submitted to .him
by word of mouth and in writing, and with every respect for the opinion
:.)if the Council, His Excellency declines to dissolve Parliament at the present

me. .

Epmonp Heabp.

_ Toronto, 4th August, 1858, '

On receiving this memorandum, the majority of the
two Houses, expressed their satisfaction and approba-
tion in unmistakeable terms.

‘The reasons alleged: for the refusal of the dissolution

are exactly the same as to-day.
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1st. “The legislation is unfinished.

-2nd. ‘We have just:had general elections.

:8rd. Tt is not shown that we cannot find another
government capable of settling the difficulty.

There is a fourth reason under the present circums-
tances: “ The affairs of the country have been illegally
conducted since the 1st July, because no supplies have
been voted and it is imperatively necessary that the
present unhappy state of affairs be immediately put an
end to.”

‘The same doctrine is applied by Lord Canterbury,
governor of Victoria in 1872. He told his advisers who
asked for a dissolution,

Memorandum for the Honorable the Chief Secretary.

g G TN i s -1 ¢: 1ot A AT A AR T )
has jnot been, since the passing of the Reform Act, any refusal by the
Crown to comply with a formal recommendation by a Minister of a disso-
lution does not in the governor's opinion officially justify the inference
which is drawn from 1t. And the Governor personaly believes tha
that inference is incorrect as regards both constitutional law and cons
titutional practice in England, he woull observe that colonial gover
nors, although not responsible in a constitutional point of view to the
Colonial Legislatures, are responsible personally and directly to the Crown,
whose servanis and representalives they are, and that this responsibly
induces pratically, although indirectly, grand local responsiblities, more
especially with regard lo dissolutions, which responsibilities have been
continually yecognised and insisted on by Colonial Legislatures and Colo-
nial Statesmen;of every shade of political opinion, and of which a governor
could not, (even if he desired 10 do so) divest himself........c..c. cevcreeveiirn

But although the majority in the recent decision is not of such a cha-
racter as to afford; by itself, any sirong reason for supposing that an admi-
nistration formed from it would obtain from the present Legislative
Assembly sufficient support, to enable them to conduct the public business
successfully, the Governor is nol prepared, without further information on
the subject, to lake for granted that no such administration can be formed ;
and he now informs his advisers that with the view of obtaining this infor-
mation he desires to place himself constitutionally in comimunication with
those who by -the adoption of a no confidence vote in the Legislative
Assembly have rendered impossible the continuance of office of his present
advisers, unless the Legislative Assembly should be dissolved.

CANTERBURY.
Toorak, Melbourne, 3rd June, 1872.

Such also was the doctrine of Governor Manners
‘Sutton, when the Legislative Council refused the sup-
plies in 1867. He frankly declared that, instead of yield-
ing a general assentto his advisers, he would have
appealed to their adversaries if they had been able to
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form a cabinet. “ If I had only the hope of forming
another administration,” said he, “I would have consider-
ed it my duty to do so,” (despatch 8rd. Nov.) On the Ist.
January, 1868, the Colonial Office, at London, approved

of his conduct.

All this agrees with the instructions that the colonial
offices gives to its governors. It forbids them to favor
any party at the expense of the tranquillity of the Pro-
vince, and it authorises them to choose, where- they
‘deem best, elements to form a cabinet when they
see their advisers are powerless to carry on affairs.
It goes farther still, after advising®them to refuse
dissolution to the ministry. The following is an extract
from the instructions which serve as a basis for the
conduct of all English Governors.

EARL GREY TO LORD METCALFE.

If your advisers succeed in submitting to you an arrangement io which
there is no objection, you ought naturally to continue them in office as
long as they give satisfaction. But if the preseni (Executive) Council
cannot propose an arrangement to you that you can accept, your most
nalural step will be, in accordance with the practice in Lhis particular cases,
to address yourself lo the opposite party ; and if you can flnd there the
elements of a satistactory council, THERE WILL BE NOTHING IRREGULAR ON
YOUR PART IN DISSOLVING THE ASSEMBLY ON THEIR aDVICE. That will be the
only means of removing the difficuities, otherwise inevitable, of con-
ducting the affairs of the country in a constitulional manner. (Grey, Golo-
nial Policy, vol. 1 p. 510)

§ 3—To sum up all that is in accordance with the
constitutional anthorities which speak for themselves..
Earl Grey says:

Upon such an occasion, the Sovereign ought by no means to be a
passive instrument in the hands of his ministers ; it is not merely his
right, but his duty to exercise his judgment in the advice they may tender
tohim. And though, by refusing to act upon that advice, he incurs a
serious responsibility if they should, in the end, prove to be supporied by
public opinion there is, perhaps, no case in which this responsibility may
be more safely and more usefully incurred, than when the ministers ask to-
be allowed to appeal tothe people from a decision pronounced against
them by the House of Commons. For they might prefer this request
when there was no probability of the vote of the House being reversed by
‘the nation and when the measure would be injurious to the public interests.
1n such cases the Sovereign ought, clearly, to refuse to allow a dissolution.
{(Grey, Parliamentary Gev. p. 80). . .

- Here is another high authofity:

A valuable sqcurity_against the improper exercise of this prerogative is
that, before a dissolution can take place, it must be clearly approved of by
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the sovereign, after all the circumstances shall have been explained to him
and he shall have duly considered them. (Wellington in Peel’s Memoirs,
vol. IT, p. 300).

Todd, speaking of complaints made by the Houses or
by different members against the Government, says :

But in extreme cases, when it may be advisable to endeavour to recon-
cile conflicting opinions and reconciliate rival parties, we are warranted by
constitutional precedent in claiming for the sovereign a right to interpose,
and with the weight which belongs {0 his elevated position, to offer
counsel'and advice to any influential statesmen,irrespective of their parti-
cular standing towards the existing administration. But such an act of
interposition is only suitable as & lasl resource to restore harmony to the
body politic. (Todd, vol. 2, p. 206).

It is not a legitimate use of this prerogative 1o resort to it, when no
grave political question is directly at issue between the contending parties
and merely in order to maintain in power the particular ministers who
hold the reins of government. The dissolution in 1834 has been impeached
on this ground. (Todd, vol. IT, p. 406.) .

Sir Robert Peel says:

Those measures having thus become law, I do not feel that we should
be justified, for any subordinate consideration, for the mere interests of
government or party, in advising the exercise of the prerogative to which
I have refered and the dissolution of Parliament. I feel very strongly that
no administration is fortified in advising the exercise of that prerogative,
unless there be a reasonable presumption, a strong moral conviction in-
deed, that after a dissolution they would be enabled to administer the
affairs of the country, through the support of a party sufficiently powerful
10 CArTY their MeASUIES.. . uriicsersnseisinsesemsae sss ot asvon rassrers sss sonsvessas v ns

I do not thiuk a dissolution justifiable for the purpose merely of
strengthening a party. The power of dissolution is a great instrument in
the hands of the Crown; and it would have a tendency to blunt the ins-
trument if it were employed without grave necessity. (Hansard vol, 87,
p. 1042,)

This great statesman, although interested in asking
for the dissolution of the House, at the time of the
formation of his Cabinet, writes in his memoirs:

1 shall forever remember the remark of Lord Clarendon, at the commen-
cement of his History of the Revolulion, on the bad effects of the untimely
exercise of theright of Royal prerogative; “no man” said he, “can show
me. the source from whence these bitter waters we now taste flow, as
these unreasonable and precipitale dissolutions of Parliament,” and
farther ¢ the passion and disorder which troubles Parliament can neither
be eppeased nor banished by a dissolution, which is of a still more passionate
nature.” One may redily call to mind that Mr. Pitt did not immediately
dissolve Parliament ,on his elevation to power in 1783. {Memoirs of
8ir Robert Peel, French version. 2nd vol. pages 49-51).

I consider that no ministry ought to advise theSovereign to dissolve
Parliament, without a moral certainty that the dissolution will enable

5
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them to ¢ontinue the direction of the Government of the country, and
will give them in Parliament a decided majority of active partisans.

The prospect of obtaining a stronger majority cannot justify & dissolu-
tion. ¥ . . o ,

Dissolutions which come to nothing are, in general, prejudicial to the
authority of the Crown. Succeeding one afmiother rapidly, they 'diminish
the efficacy of a powerful instrument given to the Crown for its defence.

The dissolution by the whigs in 184! was, in any opinion, an unjus-
tifiable act. The dissolution at ihe present moment would be equally
unjustifiable, if the result would likely be the same.

‘Why should we appeal to the country ? Certainly not for the mere
personal inlerest we might have to know if we were right in’ submitting
the cornlaws. Such an appeal must determined by some principle. {Idem
page 286.)

Hearn says:

Again, where no political question is at issue but the objeet is merely
the advantage of a particular party, there is no proper casé for a dissolu-
tion. (Hearn, Government of England, p. 156.)

The last of those events, indeed, is a conspicitous exaniple of the violalion
of these principles which usnally regulate the exercise of this prerogative.
Its immediate cause was a vote of the House of Gommons adverse to the
Reform Bill which Lord Derby’s ministry had introduced. But there was
nothing in the state of the couniry, at that time, to render the rejected
measure essential to the proper administration of public affairs. There
was no such agitation as that which, in 1832, had threatened civil war.
Both before this Bill and after it, other Reform Bills were laid aside with-
out any material disturbance of the public equanimity. The parliament
too, was only in ils second year, and nothing since its election had
occurred lo exciie a respicion that the existing House of Commons did not
fairly represent the sevre of the nation. The ministers declared that they
expected to have about three hundred supporters in the new Parliament.
They could not therefore have felt a strong moral convietion that they
would have a majority suflicient to enable them to carry on the govern-
ment. At the time of the dissolution the state of public affairs was very
alarming reerrsanen e s senreerenereane s ansras
The dissoluiion, then, must be regarded as a mere parly measure and, as
sucllggc;;mes within the ewpress condemnation of Sir Robért Péel. (Hrarn,
P- .

The following is Gladstone’s opinion :

The right hon. Gentleman speaks as if this resort to a dissolution and
advice of penal dissolulion—were an every day practice. What are the
instances of such a resort ? the case of 1841 is a doubtful precedent.

Seteseise t b ane vt na b e s snenes e e e e VOIY Well, if the right honorable
gentleman does not take that for granted he only enables me the more
broadly to question his proposition, and to ask him to show me from the
history of this country, and from the great constitutional authorities, other
than members of the Government of Lord Derby, where the doctrine is
laid down that, irrespective of other consideration, an administrationi, as
an existing administration, is entitled to make an appeal to the count;'y a
cizgrlx‘dltuln’;l}:revious to its resignation of office. (Gladstons, Hansard, vol.
p- 1711



T do not lay down the doctrine that any ministry has the right to appeal
to the country before resigning; but I challenge and deny the doctrine
that all ministers have the right to appeal to the country ........

TR ITTTT .

There are two conditions, as it appears to me, which are necessary in
order to make an appeal to the country by a Government whose existence
is menaced, a legitimate appeal. The first of them is that there should
be an adequate cause of public policy; and the second of them is that
there should be a rational prospect of a reversal of the vote of the House
of Commons.—{Gladstone, Hansard, vol. 191, p. 1713). o

I entirely question this title of Governments, as governmenls, to put
the country, as a matter of course, to the cost, the delay, and the trouble
of a dissolution to determine the question of their own existence......ovvvene
eertremstasasnanenaseaas st seesenen o o o v seeeee oo LHETEIOTE, I am bound to say that
the only question, for the sake of which the right hon. gentleman thought
fit to advise Her Majesty, in the face of great public inconvenience, to
dissolve the present Parliament, with the certainly of another dissplution
impending withen few months, possibly six or nine months afterwards—
the only question, I say, for the sake of which he gave that advice was, in
truth, the question of his own ministerial existence. I do not wish to be
responsible by my silence for allowing the stalement of that advice to the
House 1o pass without notice; that I, for me, do not think that the right
hon. gentleman who gave it was acting in the spirit of the constitution,
and I am heartily and thoroughly glad that that advice, though tendered —
was not accepted. (Gladstone, Hansard vol. 19!, p. 1713 and {7147}

Lord Derby says:

The Sovereign is not the mere automaton or puppet of the government
of the day ; she exercises a beneficial influence and control over the affairs
of the state; and it is the duty of the Minister for the time being, in sub-
mitting any proposition for the assent of Her Majesty, to give satisfactory
reasons that such propositions are called for by public policy, and justified
by public interests. If the Sovereign is not satisfied with the advice
tendered to Her—if, either from ths suggestions of Her own mind, or from
objections which may be suggested to Her by others filling that high con-
fidential situation to which I have referred, Her Majesty is of opinion that
she will not accept the advice of the responsible Minister of the Crown,
the course of the Grown and of the Minister is equally open. The course
of the Crown is to refuse to accept that advice of the Minister, and the
inevitable consequence to the Minister would be the tender of his resigna-
tion. {Earl of Derby, Hansard. ch. XXX, pp. 103 and 104,

A government should not press upon the Sovereign
to grant a dissolution. The sovereign should be left
quite free. ] _ o

This .doctrine was put into practice by Disraeli in
the following manner :

But at the same time, with the full concurrence of my 'colleagues_, 1
represented to Her Majesty that theré were important occasions on which
it ‘was wise that the Soyereign should not he .embarrassed by personal .
claims, however constifulional, valid, or meritorious; and that if Her
Méjesty were -of opinion, that the questfon at issue could be moresatisfac-
torily settled, or the just interests of the country more studied by ths

.
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immediate retirement of the present Government frgm office, we were
prepared to quit Her Majesty’s service immediately, with no other feeling
but that which every minister who has serve the Queen _must possess .
namely, of gratitude to Her Majesty for the warm censtitutional support
which she always gives to Her ministers, and, I may add—as it is a
truth which cannot be concealed—for the aid and assistance which every
minister receives from a Sovereign who now has had such a vast expe-
rience of public affairs. (Disraeli, Hansard, vol. 191 p. 1705.)

Here is Mr. John Bright’s opinion :

The honorable gentleman asks us (by that dissolution) to lay aside the
old usages of Parliament, and there is not a member who will differ from
me on that point. He asks this from us in order to maintain in office
a minorily who came inlo power Lhrough cerlain means wiich do not seem
to me to be commendable. (Hansard, vol. 191, p. 1730.)

On the other hand, Lord John Russell says:

There were two circumstances at that time; one was that, if we had
dissolved parliament at that time, we should have been liable to the objec-
tion stated by Sir Robert Peel in 1846. That it would have been so un-
derstood and represenied—in order to maintain a party in power, and that
that was not a legilimate use of the prerogalive of the Crown. In the next
place, it would have been dissolving parliamnent before ihe supplies for
the army and navy, and before the minister’s Bill had passed ; and in the
state of affairs generally, I did not think it wise to advise the Crown fo
take such a step. (Hansard, vol. 119, p. 1070.)

He says again :

But it is quite another matter when the question is whether a particular
Prime minister or a particular party should remain in office. And when Sir
Robert Peel, in 1846, explained his conduct in having declined to propose
to, or to advise Her Majesty to dissolve this House, beause it was his
opinion that that was a most delicate and sacred prerogative of the Crown,
and ought not 1o be exercised for the purpose of any individual who
might be at the head of affairs, or for the purpose of any party. Now,
that entirely agrees with my opinions. And when I offered my resignation
to Her Majesty to dissolve the then Parliament I was acting logically.
(Lord John Russell Hansard Vol. G L p. 1075.)

§ 4.— We need not make any more quotations to
prove that point. It is quite certain that the govern-
ment has nonew fact to bring forward since the last
elections which they carried on themselves at their own
pleasure. They cannot even allege the abolition of the
Legislative Council, as they appear to have changed
théir mind on that question, by not submitting a mea-
sure during this session for the abolition of that body
—s0, they cannot pretend that this matter is before the
country. They withdrew it themselves out of dis-
cussion.
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We cannot understand what the liberals wish to
establish by setting forth their right to obtain a disso-
lution on the authority of the following quotation from
Todd :—(Vol. I, . p. 405).

“ A dissolution may properly take place on account of the disputes be-
tween the two Houses of Parliament, which have rendered il impossible for
them o work logether in harmony, but happily there have been no cases
of this kind since the complete establishment of Parliamenlary Govern-
ment. Whenever there is reason to believe that the House of Commons
does not represent the opinions and wishes of the nation, upon this ground,
ever since 1784, it has heen completely established as the rule of the Cons-
titution, that when the House of Commons refuses its confidence to, the
Ministers of the Crown, the question whether, in doing so it has correctly
expressed the opinion of the country may properly be fested by a dissolu-
tion.” At the same page, in note one, occurs the following; ¢ It was
in 1831, 1852, 1857, 1859, and 1868, upon the Irish Church question,”

Todd here refers to the case of an understanding
between the two Houses being absolutely impossible.

But, thank Heaven, we are not in that position.
Every one knows that there is a simple and speedy
way of settling the question. There are in the Legis-
lative Assembly, as it is at present constituted, the
eiements of a strong and able government, to which
the Legislative Council is ready, to grant the Supplies.
So that the dissolution of the House is not necessary to
put an end to the present conflict. The Joly Govern-
ment can demand it for party purposes only, and with
the object of remaining in office, which is contrary to
all constitutional principles.
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